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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  ENERGY 
10CFR  Part  430 

[Docket  No.  EERE-201 3-BT-NOA-0047] 

RIN  1904-AD08 

Energy  Conservation  Program:  Energy 
Conservation  Standards  for  Certain 
Consumer  Products 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy. 

ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE  or  the  “Department”) 
adopts  into  the  Code  of  Federal 
Regulations  the  definitions  for 
“through-the-wall  central  air 
conditioner”  and  “through-the-wall 
central  air  conditioning  heat  pump”  that 
were  established  in  section  5  of  the 
American  Energy  Manufacturing 
Technical  Corrections  Act.  This 
document  also  removes  the  standards 
for  air  conditioners  that  were 
superseded  effective  in  2006,  and  the 
now  defunct  references  to  the  “through- 
the-wall  air  conditioner  and  heat  pump” 
product  class,  including  the  definition 
and  standards. 

DATES:  The  effective  date  of  this  rule  is 
May  12,  2014. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Lucas  Adin,  U.S.  Department  of  Energy, 
Office  of  Energy  Efficiency  and 
Renewable  Energy,  Building 
Technologies  Program,  EE-2J,  1000 
Independence  Avenue  SW., 

Washington,  DC,  20585-0121,  202-287- 
1317,  email:  Lucas.Adin@ee.doe.gov. 
Jennifer  Tiedeman,  U.S.  Department  of 
Energy,  Office  of  the  General  Counsel, 
GC-71, 1000  Independence  Avenue 
SW.,  Washington,  DC  20585-0121. 
Telephone:  (202)  287-6111.  email: 
Jennifer.  Tiedeman@hq.doe.gov. 
SUPPLEMENTARY  INFORMATION: 
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Reform  Act  of  1995 
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L.  Review  Under  Section  32  of  the  Federal 
Energy  Administration  Act  of  1974 

IV.  Approval  of  the  Office  of  the  Secretary 

I.  Background  and  Authority 

The  American  Energy  Manufacturing 
Technical  Corrections  Act  (AEMTCA), 
Public  Law  112-210,  was  signed  into 
law  on  December  18,  2012,  Among  its 
provisions  are  amendments  to  Part  B  ^  of 
Title  III  of  the  Energy  Policy  and 
Conservation  Act  of  1975  (EPCA  or  “the 
Act”)  (42  U.S.C.  6291-6309,  as 
codified),  which  provides  for  an  energy 
conservation  program  for  consumer 
products  other  than  automobiles,  and  to 
Part  C  2  of  Title  III  of  EPCA  (42  U.S.C. 
6311-6317,  as  codified),  which  provides 
for  an  energy  conservation  program  for 
certain  commercial  and  industrial 
equipment,  similar  to  the  one  in  Part  B 
for  consumer  products. ^  Some  of  the 
AEMTCA  amendments  to  EPCA 
establish  or  modify  certain  energy 
conservation  standards  and  related 
definitions,  and  make  technical  changes 
to  the  Act.  Other  AEMTCA  amendments 
to  EPCA  prescribe  criteria  for  the 
conduct  of  rulemakings  to  promulgate 
energy  conservation  standards  for 
various  consumer  products  and 
commercial  and  industrial  equipment, 
or  direct  the  Department  of  Energy 
(DOE)  to  undertake  rulemakings  under 
EPCA. 


1  For  editorial  reasons,  upon  codification  in  the 
U.S.  Code,  Part  B  was  redesignated  Part  A. 

^  For  editorial  reasons,  upon  codification  in  the 
U.S.  Code,  Part  C  was  redesignated  Part  A-1 . 

3  All  references  to  EPCA  in  this  document  refer 
to  the  statute  as  amended  through  the  enactment  of 
the  AEMTCA. 


II.  Discussion 

In  today’s  final  rule,  DOE  is  adopting 
several  changes  to  its  regulations 
regarding  certain  types  of  residential 
central  air  conditioners,  which  DOE 
proposed  in  a  notice  published  on 
December  20,  2013.  78  FR  77019. 
Specifically,  DOE  proposed  to  amend 
the  Code  of  Federal  Regulations  (CFR)  to 
include  the  definitions  for  “through-the- 
wall  central  air  conditioner”  and 
“through-the-wall  central  air 
conditioning  heat  pump”  that  were 
prescribed  by  the  AEMTCA.  42  U.S.C. 
6295 (d)(4) (A) (ii).  DOE  proposed  to 
amend  the  language  of  its  regulations  in 
10  CFR  430.2  to  adopt  these  statutory 
definitions.  Although  the  definitions  for 
“through-the-wall  central  air 
conditioner”  and  “through-the-wall 
central  air  conditioning  heat  pump”  are 
new,  these  through-the-wall  (“TTW”) 
products  have  been  subject  to  standards 
since  2006. 

The  December  20,  2013  proposed  rule 
also  included  a  proposal  to  remove  a 
variety  of  provisions  from  10  CFR 
430.32(c)  that  reference  historical 
standards.  Specifically,  DOE  proposed 
to  remove  paragraph  (c)(1)  which 
contains  standards  for  certain  products 
manufactured  between  1992/1993  and 
2006.  DOE  also  proposed  to  amend  its 
regulations  in  10  CFR  430.32(c)(2)  and 
(c)(3)  to  remove  references  to  the 
“through-the-wall  air  conditioner  and 
heat  pump”  product  class,  which 
applied  to  certain  products 
manufactured  prior  to  January  23,  2010. 
To  avoid  confusion  with  the  new 
statutory  definitions,  DOE  proposed  to 
remove  the  “through-the-wall  air 
conditioner  and  heat  pump”  product 
class  definition  currently  in  10  CFR 
430.2. 

Although  DOE  is  removing  the 
outdated  standards  for  the  TTW  product 
classes,  DOE  wants  to  be  clear  that  the 
TTW  products  (for  which  this  rule  is 
adding  definitions)  are  currently  subject 
to  standards.  As  discussed  in  a  May  23, 
2002  final  rule  that  adopted  amended 
energy  conservation  standards  for 
several  classes  of  residential  central  air 
conditioners  and  heat  pumps,  DOE 
initially  created  a  separate  product  class 
for  TTW  products.  67  FR  36368,  36397. 
DOE  explained  that  it  was  adopting 
separate  standards  for  TTW  products 
based  on  its  analysis  of  the  design 
characteristics  of  these  products.  Id. 
However,  DOE  also  identified  a  concern 
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that  separate  standards  for  TTW 
products  could  encourage  purchasers  of 
equipment  covered  by  more  stringent 
standards  to  shift  to  TTW  products.  To 
address  this  concern,  DOE  defined  the 
TTW  product  class  as  applicable  to 
products  manufactured  prior  to  January 
23,  2010,  and  specified  that  TTW 
products  manufactured  on  or  after  that 
date  would  have  to  comply  with  the 
standard  for  other  space-constrained 
products.  67  FR  36368,  36402. 

This  definition  was  retained  in  the 
August  17,  2004  technical  amendment 
that  addressed  the  ruling  of  the  U.S. 

Court  of  Appeals  for  the  Second  Circuit, 
which  affected  the  standards  for  split- 
system  and  single-package  central  air 
conditioners  but  did  not  affect  the 
standards  for  space-constrained  and 
TTW  products.  69  FR  50997,  50998. 
Thus,  the  2004  rule  again  specified  that 
the  TTW  standards  applied  to  products 
manufactured  prior  to  January  23,  2010, 
and  that  TTW  products  manufactured 
on  or  after  that  date  would  be  subject  to 
the  space-constrained  product  class. 

The  2004  rule  also  included  a  footnote 
to  the  standards  table  in  10  CFR 
430.32(c)(2)  to  ensure  that  this 
limitation  was  clear.  Id.  Finally,  in  the 
June  27,  2011  direct  final  rule  that 
amended  the  current  energy  efficiency 
standards  for  residential  central  air 
conditioners  and  heat  pumps,  DOE 
again  affirmed  the  applicability  of  the 
TTW  product  class  and  amended  the 
footnote  to  clarify  the  classification  of 
TTW  products.  76  FR  37408,  37446. 

Having  received  no  public  comments 
on  the  proposals  in  the  December  20, 
2013  proposed  rule,  DOE  is  adopting  the 
proposed  changes  described  in  this 
section.  DOE  notes  that,  while  this  final 
rule  removes  the  references  to  the  now- 
defunct  TTW  product  class  standards, 
through-the-wall  central  air 
conditioners  and  through-the-wall 
central  air  conditioning  heat  pumps 
must  be  assigned  to  a  product  class 
based  on  the  product’s  characteristics. 
Product  class  definitions  can  be  found 
in  10  CFR  430.2  and  10  CFR  part  430, 
subpart  B,  appendix  M.  DOE  believes 
that  most,  if  not  all,  of  the  historically- 
characterized  “through-the-wall” 
products  will  be  assigned  to  one  of  the 
space-constrained  product  classes. 

III.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 

Today’s  regulatory  action  is  not  a 
“significant  regulatory  action”  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  58  FR 
51735  (Oct.  4, 1993).  Accordingly,  this 
action  was  not  subject  to  review  under 
that  Executive  Order  by  the  Office  of 


Information  and  Regulatory  Affairs 
(OIRA)  in  the  Office  of  Management  and 
Budget  (0MB). 

B.  Review  Under  the  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  preparation 
of  an  initial  regulatory  flexibility 
analysis  for  any  rule  that  by  law  must 
be  proposed  for  public  comment,  unless 
the  agency  certifies  that  the  proposed 
rule,  if  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  munber  of  small  entities.  As 
required  by  Executive  Order  13272, 
“Proper  Consideration  of  Small  Entities 
in  Agency  Rulemaking,”  67  FR  53461 
(August  16,  2002),  DOE  published 
procedures  and  policies  on  February  19, 
2003,  to  ensure  that  the  potential 
impacts  of  its  rules  on  small  entities  are 
properly  considered  during  the 
rulemaking  process.  68  FR  7990.  DOE 
has  made  its  procedures  and  policies 
available  on  the  Office  of  the  General 
Counsel’s  Web  site  [http:// 

WWW,  energy.gov/gc) . 

DOE  reviewed  the  amendments  in  the 
December  20,  2013  proposed  rule  under 
the  provisions  of  the  Regulatory 
Flexibility  Act  and  the  procedures  and 
policies  published  on  February  19, 

2003,  and  tentatively  concluded  that  the 
proposed  rule,  if  adopted,  would  not 
have  a  significant  impact  on  small 
manufacturers  under  the  provisions  of 
the  Regulatory  Flexibility  Act.  These 
amendments  add  new  statutory 
definitions  for  currently  regulated 
products  and  have  no  impact  on  the 
applicable  standards.  These 
amendments  also  remove  outdated 
regulatory  requirements  and  do  not 
otherwise  change  the  regulatory 
framework  for  consumer  products  or 
commercial  and  industrial  equipment 
that  is  currently  in  place.  DOE  received 
no  comments  objecting  to  this 
conclusion.  For  these  reasons,  DOE 
concludes  and  certifies  that  the  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  and  has  not  prepared  a 
regulatory  flexibility  analysis.  DOE  has 
transmitted  the  certification  and 
supporting  statement  of  factual  basis  to 
the  Chief  Counsel  for  Advocacy  of  the 
SBA  for  review  under  5  U.S.C.  605(b). 

C.  Review  Under  the  Paperwork 
Reduction  Act  of  1995 

Manufacturers  of  residential  central 
air  conditioners  and  heat  pumps  must 
certify  to  DOE  that  their  products 
comply  with  any  applicable  energy 
conservation  standards.  In  certifying 
compliance,  manufacturers  must  test 
their  products  according  to  the  DOE  test 


procedures  for  residential  central  air 
conditioners  and  heat  pumps,  including 
any  amendments  to  these  procedures. 

DOE  has  established  regulations  for  the 
certification  and  recordkeeping 
requirements  for  all  covered  consumer 
products  and  commercial  equipment, 
including  residential  central  air 
conditioners  and  heat  pumps.  (76  FR 
12422  (March  7,  2011))  The  collection- 
of-information  requirement  for  the 
certification  and  recordkeeping  is 
subject  to  review  and  approval  by  0MB 
under  the  Paperwork  Reduction  Act 
(PRA).  This  requirement  has  been 
approved  by  0MB  under  OMB  control 
number  1910-1400.  Public  reporting 
burden  for  the  certification  is  estimated 
to  average  20  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  PRA,  unless 
that  collection  of  information  displays  a 
currently  valid  OMB  Control  Number. 

D.  Review  Under  the  National 
Environmental  Policy  Act  of  1 969 

Pursuant  to  the  National 
Environmental  Policy  Act  of  1969,  DOE 
has  determined  that  this  rule  is  covered 
under  the  Categorical  Exclusion  found 
in  doe’s  National  Environmental  Policy 
Act  regulations  at  paragraph  A. 6  of 
Appendix  A  to  Suhpart  D,  10  CP'R  Part 
1021 ,  which  applies  to  rulemakings  that 
are  strictly  procedural.  Therefore,  DOE 
does  not  need  to  prepare  an 
Environmental  Assessment  or 
Environmental  Impact  Statement  for 
this  rule. 

E.  Review  Under  Executive  Order  13132 

Executive  Order  13132,  “Federalism,” 
imposes  certain  requirements  on 
agencies  formulating  and  implementing 
policies  or  regulations  that  preempt 
State  law  or  that  have  Federalism 
implications.  64  FR  43255  (August  10, 
1999).  The  Executive  Order  requires 
agencies  to  examine  the  constitutional 
and  statutory  authority  supporting  any 
action  that  would  limit  the 
policymaking  discretion  of  the  States 
and  to  carefully  assess  the  necessity  for 
such  actions.  The  Executive  Order  also 
requires  agencies  to  have  an  accountable 
process  to  ensure  meaningful  and  timely 
input  by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  Federalism  implications.  On 
March  14,  2000,  DOE  published  a 
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statement  of  policy  describing  the 
intergovernmental  consultation  process 
that  it  will  follow  in  developing  such 
regulations.  65  FR  13735.  DOE 
examined  this  final  rule  and  determined 
that  it  will  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  EPCA 
governs  and  prescribes  Federal 
preemption  of  State  regulations  as  to 
energy  conservation  for  the  products 
that  are  the  subject  of  today’s  final  rule. 
States  can  petition  DOE  for  exemption 
from  such  preemption  to  the  extent,  and 
based  on  criteria,  set  forth  in  EPCA.  (42 
U.S.C.  6297)  No  further  action  is 
required  by  Executive  Order  13132. 

F.  Review  Under  Executive  Order  12988 

Regarding  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988,  “Civil  Justice 
Reform,”  61  FR  4729  (Feb.  7,  1996), 
imposes  on  Federal  agencies  the  general 
duty  to  adhere  to  the  following 
requirements;  (1)  Eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  (3) 
provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard;  and  (4)  promote  simplification 
and  burden  reduction.  Section  3(b)  of 
Executive  Order  12988  specifically 
requires  that  Executive  agencies  make 
every  reasonable  effort  to  ensure  that  the 
regulation  specifies  the  following:  (1) 

'I’he  preemptive  effect,  if  any;  (2)  any 
effect  on  existing  Federal  law  or 
regulation;  (3)  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simplification  and  burden  reduction;  (4) 
tbe  retroactive  effect,  if  any;  (5) 
definitions  of  key  terms;  and  (6)  other 
important  issues  affecting  clarity  and 
general  draftsmanship  under  any 
guidelines  issued  by  the  Attorney 
General.  Section  3(c)  of  Executive  Order 
12988  requires  Executive  agencies  to 
review  regulations  in  light  of  applicable 
standards  in  sections  3(a)  and  3(b)  to 
determine  whether  they  are  met  or 
whether  it  is  unreasonable  to  meet  one 
or  more  of  them.  DOE  has  completed  the 
required  review  and  determined  that,  to 
the  extent  permitted  by  law,  this  final 
rule  meets  the  relevant  standards  of 
Executive  Order  12988. 

G.  Review  Under  the  Unfunded 
Mandates  Reform  Act  of  1 995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4;  2  U.S.C.  1501  etseq.)  requires 
each  Federal  agency  to  assess  the  effects 
of  Federal  regulatory  actions  on  State, 


local,  and  Tribal  governments  and  the 
private  sector.  For  a  regulatory  action 
resulting  in  a  rule  that  may  cause  the 
expenditure  by  State,  local,  and  Tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector  of  $100  million  or  more 
in  any  one  year  (adjusted  annually  for 
inflation),  section  202  of  UMRA  requires 
a  Federal  agency  to  publish  estimates  of 
the  resulting  costs,  benefits,  and  other 
effects  on  the  national  economy.  (2 
U.S.C.  1532(a)-(b))  UMRA  also  requires 
a  Federal  agency  to  develop  an  effective 
process  to  permit  timely  input  by 
elected  officers  of  State,  local,  and 
Tribal  governments  on  a  proposed 
“significant  intergovernmental 
mandate,”  and  requires  an  agency  plan 
for  giving  notice  and  opportunity  for 
timely  input  to  potentially-affected 
small  governments  before  establishing 
any  requirements  that  might 
significantly  or  uniquely  affect  such 
governments.  On  March  18,  1997,  DOE 
published  a  statement  of  policy  on  its 
process  for  intergovernmental 
consultation  under  UMRA.  62  FR 
12820.  (The  policy  is  also  available  at 
www.energy.gov/gc).  Today’s  final  rule 
contains  neither  an  intergovernmental 
mandate  nor  a  mandate  that  may  result 
in  an  expenditure  of  $100  million  or 
more  in  any  year,  so  these  requirements 
do  not  apply. 

H.  Review  Under  the  Treasury  and 
General  Government  Appropriations 
Act,  1999 

Section  654  of  the  Trea.sury  and 
General  Government  Appropriations 
Act,  1999  (Pub.  L.  105-277)  requires 
Federal  agencies  to  issue  a  b’amily 
Policymaking  A.ssessment  for  any  rule 
that  may  affect  family  well-being. 

'I’oday’s  final  rule  would  not  have  any 
impact  on  the  autonomy  or  integrity  of 
the  family  as  an  institution. 

Accordingly,  DOE  has  concluded  that  it 
is  not  necessary  to  prepare  a  Family 
Policymaking  Assessment. 

I.  Review  Under  Executive  Order  12630 

DOE  has  determined,  under  Executive 
Order  12630,  “Governmental  Actions 
and  Interference  with  Gonstitutionally 
Protected  Property  Rights,”  53  FR  8859 
(March  18,  1988),  that  this  regulation 
would  not  result  in  any  takings  that 
might  require  compensation  under  the 
Fifth  Amendment  to  the  U.S. 
Gonstitution. 

/.  Review  Under  the  Treasury  and 
General  Government  Appropriations 
Act,  2001 

Section  515  of  the  Treasury  and 
General  Government  Appropriations 
Act,  2001  (44  U.S.G.  3516  note)  provides 
for  agencies  to  review  most 


disseminations  of  information  to  the 
public  under  guidelines  established  by 
each  agency  pursuant  to  general 
guidelines  issued  by  OMB.  OMB’s 
guidelines  were  published  at  67  FR 
8452  (Feb.  22,  2002),  and  DOE’s 
guidelines  were  published  at  67  FR 
62446  (Oct.  7,  2002).  DOE  has  reviewed 
today’s  final  rule  under  OMB  and  DOE 
guidelines  and  has  concluded  that  it  is 
consistent  with  applicable  policies  in 
those  guidelines. 

K.  Review  Under  Executive  Order  1321 1 

Executive  Order  13211,  “Actions 
Gonceming  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use,”  66  FR  28355  (May 
22,  2001),  requires  Federal  agencies  to 
prepare  and  submit  to  OIRA  a  Statement 
of  Energy  Effects  for  any  significant 
energy  action.  A  “significant  energy 
action”  is  defined  as  any  action  by  an 
agency  that  promulgates  or  is  expected 
to  lead  to  promulgation  of  a  final  rule 
and  that  (l)(i)  is  a  significant  regulatory 
action  under  Executive  Order  12866,  or 
any  successor  order;  and  (ii)  is  likely  to 
have  a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy;  or 
(2)  is  designated  by  the  Administrator  of 
OIRA  as  a  significant  energy  action.  For 
any  significant  energy  action,  the  agency 
must  give  a  detailed  statement  of  any 
adverse  effects  on  energy  supply, 
distribution,  or  use  if  the  regulation  is 
implemented,  and  of  reasonable 
alternatives  to  the  action  and  their 
expected  benefits  on  energy  supply, 
distribution,  and  use.  Today’s  regulatory 
action  is  not  a  significant  regulatory 
action  under  Executive  Order  12866.  It 
has  likewise  not  been  designated  as  a 
significant  energy  action  by  the 
Administrator  of  OIRA.  Moreover,  it 
would  not  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy.  Therefore,  it  is  not  a 
significant  energy  action,  and, 
accordingly,  DOE  has  not  prepared  a 
Statement  of  Energy  Effects. 

L.  Review  Under  Section  32  of  the 
Federal  Energy  Administration  Act  of 
1974 

Under  section  301  of  the  DOE 
Organization  Act  (Pub.  L.  95-91;  42 
U.S.G.  7101  et  seq.),  DOE  must  comply 
with  section  32  of  the  Federal  Energy 
Administration  Act  of  1974,  as  amended 
by  the  Federal  Energy  Administration 
Authorization  Act  of  1977  (FEAA).  (15 
U.S.G.  788)  Section  32  essentially 
provides  in  part  that,  where  a  rule 
authorizes  or  requires  use  of  commercial 
standards,  the  rulemaking  must  inform 
the  public  of  the  use  and  background  of 
such  standards.  In  addition,  section 
32(c)  requires  DOE  to  consult  with  the 
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Attorney  General  and  the  Chairman  of 
the  Federal  Trade  Commission  (FTC) 
concerning  the  impact  of  the 
commercial  or  industry  standards  on 
competition. 

The  modifications  to  regulatory 
definitions  addressed  by  this  action  do 
not  incorporate  testing  methods 
contained  in  any  new  commercial 
standards  not  already  referenced  by  the 
test  procedures. 

IV.  Approval  of  the  Office  of  the 
Secretary 

The  Secretary  of  Energy  has  approved 
publication  of  today’s  final  rule. 

List  of  Subjects  in  10  CFR  Part  430 

Administrative  practice  and 
procedure.  Energy  conservation, 
Household  appliances. 

Issued  in  Washington,  DC,  on  April  7, 

2014. 

David  T.  Danielson, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

For  the  reasons  stated  in  the 
preamble,  DOE  amends  part  430  of 
chapter  II,  subchapter  D,  of  title  10,  of 
the  Code  of  Federal  Regulations,  as  set 
forth  below: 

PART  430— ENERGY  CONSERVATION 
PROGRAM  FOR  CONSUMER 
PRODUCTS 

■  1.  The  authority  citation  for  part  430 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6291-6309;  28  U.S.C. 
2461  note. 

■  2.  Section  430.2  is  amended  by 
removing  the  definition  of  “through-the- 
wall  air  conditioner  and  heat  pump” 
and  by  adding,  in  alphabetical  order, 
definitions  for  “through-the-wall  central 
air  conditioner”  and  ‘‘through-the-wall 
central  air  conditioning  heat  pump”  to 
read  as  follows: 

§430.2  Definitions. 

***** 

Through-the-wall  central  air 
conditioner  means  a  central  air 
conditioner  that  is  designed  to  be 
installed  totally  or  partially  within  a 
fixed-size  opening  in  an  exterior  wall, 
and: 

(1)  Is  not  weatherized; 

(2)  Is  clearly  and  permanently  marked 
for  installation  only  through  an  exterior 
wall; 

(3)  Has  a  rated  cooling  capacity  no 
greater  than  30,000  Btu/hr; 

(4)  Exchanges  all  of  its  outdoor  air 
across  a  single  surface  of  the  equipment 
cabinet;  and 

(5)  Has  a  combined  outdoor  air 
exchange  area  of  less  than  800  square 


inches  (split  systems)  or  less  than  1,210 
square  inches  (single  packaged  systems) 
as  measured  on  the  surface  described  in 
paragraph  (4)  of  this  definition. 

Through-the-wall  central  air 
conditioning  heat  pump  means  a  heat 
pump  that  is  designed  to  be  installed 
totally  or  partially  within  a  fixed-size 
opening  in  an  exterior  wall,  and: 

(1)  Is  not  weatherized; 

(2)  Is  clearly  and  permanently  marked 
for  installation  only  through  an  exterior 
wall; 

(3)  Has  a  rated  cooling  capacity  no 
greater  than  30,000  Btu/hr; 

(4)  Exchanges  all  of  its  outdoor  air 
across  a  single  surface  of  the  equipment 
cabinet;  and 

(5)  Has  a  combined  outdoor  air 
exchange  area  of  less  than  800  square 
inches  (split  systems)  or  less  than  1,210 
square  inches  (single  packaged  systems) 
as  measured  on  the  surface  described  in 
paragraph  (4)  of  this  definition. 
***** 

■  3.  Section  430.32  is  amended  by: 

■  a.  Revising  the  introductory  text  to 
paragraph  (c); 

■  b.  Removing  paragraph  (c)(1); 

■  c.  Redesignating  paragraphs  (c)(2) 
through  (c)(6)  as  (c)(1)  through  (c)(5) 
respectively; 

■  d.  Removing  footnote  1  to  the  table  in 
newly  redesignated  paragraph  (c)(1); 

■  e.  Removing  newly  redesignated 
paragraphs  (c)(l)(v)(A)  and  (v)(B); 

■  f.  Finther  redesignating  newly 
redesignated  paragraph  (c)(l)(vi)  as 
paragraph  (c)(l)(v); 

■  g.  Further  redesignating  newly 
redesignated  paragraphs  (c)(l)(vii)(A) 
and  (vii)(B)  as  paragraphs  (c)(l)(vi)(A) 
and  (vi)(B)  respectively; 

■  h.  Removing  footnote  1  to  the  table  in 
newly  redesignated  paragraph  (c)(2); 

■  i.  Amending  newly  redesignated 
paragraph  (c)(3)  by  removing  the 
reference  to  ‘‘(c)(3)”  and  adding  in  its 
place  ‘‘(c)(2)”;  and 

■  j.  Amending  newly  redesignated 
paragraph  (c)(4),  by  removing  the 
references  to  ‘‘(c)(3)”  in  both  places  and 
adding  in  their  places,  ‘‘(c)(2)”. 

The  revision  reads  as  follows: 

§  430.32  Energy  and  water  conservation 
standards  and  their  compliance  dates. 

***** 

(c)  Central  air  conditioners  and  heat 
pumps.  The  energy  conservation 
standards  defined  in  terms  of  the 
heating  seasonal  performance  factor  are 
based  on  Region  IV,  the  minimum 
standardized  design  heating 
requirement,  and  the  sampling  plan 
stated  in  §429.16  of  this  chapter. 
***** 

[FRDoc.  2014-08223  Filed  4-10-14;  8:45  am] 

BILLING  CODE  6450-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  14 

[Docket  No.  FDA-201 4-N-0355] 

Advisory  Committee:  Bone, 
Reproductive  and  Urologic  Drugs 
Advisory  Committee 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
standing  advisory  committees’ 
regulations  to  change  the  name  and 
function  of  the  Advisory  Committee  for 
Reproductive  Health  Drugs.  This  action 
is  being  taken  to  reflect  changes  made 
to  the  charter  for  this  advisory 
committee. 

DATES:  This  rule  is  effective  April  11, 
2014. 

FOR  FURTHER  INFORMATION  CONTACT: 

Teresa  Hays,  Committee  Management 
Officer,  Food  and  Drug  Administration, 
10903  New  Hampshire  Ave.,  Silver 
Spring,  MD  20993,  301-796-8220. 
SUPPLEMENTARY  INFORMATION:  FDA  is 
announcing  that  the  name  of  the 
Advisory  Committee  for  Reproductive 
Health  Drugs,  which  was  established  on 
March  23,  1978,  has  been  changed.  The 
Agency  decided  that  the  name  ‘‘Bone, 
Reproductive  and  Urologic  Drugs 
Advisory  Committee”  more  accurately 
describes  the  subject  areas  for  which  the 
committee  is  responsible.  The 
committee  reviews  and  evaluates  data 
on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drug  products  for  use  in  the  practice  of 
osteoporosis  and  metabolic  bone 
disease,  obstetrics,  gynecology,  urology 
and  related  specialties,  and  makes 
appropriate  recommendations  to  the 
Commissioner  of  Food  and  Drugs. 

The  Bone,  Reproductive  and  Urologic 
Drugs  Advisory  Committee  name  was 
changed  and  its  functions  expanded  in 
the  charter  renewal  dated  March  23, 
2014.  In  this  final  rule,  FDA  is  revising 
21  CFR  14.100(c)(9)  to  reflect  these 
changes. 

Publication  of  this  final  rule 
constitutes  a  final  action  on  this  change 
under  the  Administrative  Procedure 
Act.  Under  5  U.S.C.  553(b)(B)  and  (d) 
and  21  CFR  10.40(d)  and  (e),  the  Agency 
finds  good  cause  to  dispense  with  notice 
and  public  procedure  and  to  proceed  to 
an  immediately  effective  regulation. 
Such  notice  and  procedures  are 
unnecessary  and  are  not  in  the  public 
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interest  because  the  final  rule  is  merely 
codifying  the  new  name  and  expanded 
function  of  the  advisory  committee  to 
reflect  the  current  committee  charter. 

List  of  Subjects  in  21  CFR  Part  14 

Administrative  practice  and 
procedure,  Advisory  committees.  Color 
additives.  Drugs,  Radiation  protection. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  14  is 
amended  as  follows: 

PART  14— PUBLIC  HEARING  BEFORE 
A  PUBLIC  ADVISORY  COMMITTEE 

■  1.  The  authority  citation  for  21  CFR 
part  14  continues  to  read  as  follows: 

Authority:  5  U.S.C.  App.  2;  15  U.S.C. 
1451-1461,  21  U.S.C.  41-50, 141-149,  321- 
394,  467f,  679,  821,  1034;  28  U.S.C.  2112;  42 
U.S.C.  201,  262,  263b,  264,  Pub.  L.  107-109; 
Pub.  L.  108-155;  Pub.  L.  113-54. 

■  2.  Section  14.100  is  amended  by 
revising  the  heading  of  paragraph  (c)(9) 
and  paragraph  (c)(9)(ii)  to  read  as 
follows: 

§  14.100  List  of  standing  advisory 
committees. 

***** 

(c)  *  *  * 

(9)  Bone,  Reproductive  and  Urologic 
Drugs  Advisory  Committee. 

(i)  *  *  * 

(ii)  Function:  Advises  the 
Commissioner  or  designee  in 
discharging  responsibilities  as  they 
relate  to  helping  to  ensure  safe  and 
effective  drugs  for  human  use  and,  as 
required,  any  other  product  for  which 
the  Food  and  Drug  Administration  has 
regulatory  responsibility. 
***** 

Dated:  April  8,  2014. 

Jill  Hartzler  Warner, 

Acting  Associate  Commissioner  for  Special 
Medical  Programs. 

|FR  Doc.  2014-08151  Filed  4-10-14;  8:45  am] 
BILLING  CODE  4160-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  73 

[Docket  No.  FDA-201 2-C-0900] 

Listing  of  Color  Additives  Exempt 
From  Certification;  Spirulina  Extract 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA  or  we)  is 
amending  the  color  additive  regulations 
to  provide  for  the  expanded  safe  use  of 
spirulina  extract  as  a  color  additive  in 
food.  This  action  is  in  response  to  a 
petition  filed  by  GNT  USA,  Inc. 

DATES:  This  rule  is  effective  May  13, 
2014.  See  section  X  for  further 
information  on  the  filing  of  objections. 
Submit  either  electronic  or  written 
objections  and  requests  for  a  hearing  by 
May  12,  2014. 

ADDRESSES:  You  may  submit  either 
electronic  or  written  objections  and 
requests  for  a  hearing,  identified  by 
Docket  No.  FDA-201 2-C-0900,  by  any 
of  the  following  methods: 

Electronic  Submissions 

Submit  electronic  objections  in  the 
following  way: 

•  Federal  eRulemaking  Portal:  http:// 
www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

Written  Submissions 

Submit  written  objections  in  the 
following  ways: 

•  Mail/Hand  Delivery/Courier  (for 
paper  submissions):  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  Rm. 
1061,  Rockville,  MD  20852. 

Instructions:  All  submissions  received 
must  include  the  Agency  name  and 
Docket  No.  FDA-201 2-C-0900  for  this 
rulemaking.  All  objections  received  will 
be  posted  without  change  to  http:// 
www.regulations.gov,  including  any 
personal  information  provided.  For 
detailed  instructions  on  submitting 
objections,  see  the  “Objections”  heading 
of  the  SUPPLEMENTARY  INFORMATION 
section. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
objections  received,  go  to  http:// 
www.regulations.gov  and  insert  the 
docket  number,  found  in  brackets  in  the 
heading  of  this  document,  into  the 
“Search”  box  and  follow  the  prompts 
and/or  go  to  the  Division  of  Dockets 
Management,  5630  Fishers  Lane,  Rm. 
1061,  Rockville,  MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Felicia  M.  Ellison,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
265),  Food  and  Drug  Administration, 
5100  Paint  Branch  Pkwy.,  College  Park, 
MD  20740-3835,  240-402-1264. 
SUPPLEMENTARY  INFORMATION: 

1.  Introduction 

In  a  document  published  in  the 
Federal  Register  of  September  6,  2012 
(77  FR  54862),  we  announced  that  GNT 
USA,  Inc.,  c/o  Hogan  Lovells  US  LLP, 


Columbia  Square,  555  Thirteenth  St. 
NW.,  Washington,  DC  20004,  had  filed 
a  color  additive  petition  (CAP  2C0297). 
The  petition  proposed  to  amend  the 
color  additive  regulations  in  part  73 
Listing  of  Color  Additives  Exempt  From 
Certification  (21  CFR  part  73)  to  provide 
for  the  safe  use  of  spirulina  concentrate, 
prepared  from  a  filtered  aqueous  extract 
of  the  dried  biomass  of  Arthrospira 
platensis  [A.  platensis)  (an  edible  blue- 
green  cyanobacterium  also  known  as 
Spirulina  platensis),  as  a  color  additive 
in  food. 

The  spirulina  concentrate  that  is 
manufactured  by  the  petitioner  is  a  blue 
colored  powder  or  liquid  produced  by 
extracting  the  water  soluble  components 
of  A.  platensis,  namely  phycocyanins 
and  other  proteins,  polysaccharides, 
lipids,  and  minor  amounts  of 
components  such  as  vitamins,  minerals, 
and  water,  followed  by  evaporation  and 
the  addition  of  sugars  and  other  food- 
grade  carriers  (and  water,  if  liquid 
form).  The  principal  coloring 
components  in  the  concentrate  are  the 
phycocyanins  (not  more  than  2  percent), 
with  lesser  amounts  of  chlorophyll  and 
carotenoids. 

II.  Background 

In  the  Federal  Register  of  August  13, 
2013,  we  issued  a  final  rule  in  response 
to  a  color  additive  petition  (CAP 
2C0293)  approving  the  use  of  a  filtered 
aqueous  extract  of  the  dried  biomass  of 
A.  platensis  as  a  color  additive  in  candy 
and  chewing  gum  (78  FR  49117).  We 
established  spirulina  extract  as  the 
common  or  usual  name  for  the  color 
additive  and  listed  it  in  §  73.530  (21 
CFR  73.530).  In  addition  to  the  identity 
of  the  color  additive,  the  regulation  in 
§  73.530  includes  specifications  that 
must  be  met  for  lead,  arsenic,  mercury, 
and  microcystin  toxin;  however,  the 
regulation  does  not  impose  a  specific 
upper  limit  for  spirulina  extract  in  food 
or  for  the  phycocyanin  content  of  the 
color  additive  because  FDA  determined 
that  the  amount  of  the  color  additive 
used  in  food  was  self-limiting.  Instead, 
FDA  limited  the  use  of  spirulina  extract 
in  candy  and  chewing  gum  to  amounts 
consistent  with  good  manufacturing 
practice. 

The  primary  difference  between  the 
spirulina  extract  that  was  the  subject  of 
CAP  2C0293  and  spirulina  concentrate 
that  is  the  subject  of  CAP  2C0297  is  the 
concentration  of  the  components. 
Although  spirulina  concentrate  is 
produced  with  an  evaporation  step  to 
concentrate  the  components,  the  color 
additive  has  a  lower  level  of 
phycocyanins  (i.e.,  not  more  than  2 
percent)  than  the  spirulina  extract  that 
was  the  subject  of  CAP  2C0293  (i.e.,  not 


20096 


Federal  Register/ Vol.  79,  No.  70 /Friday,  April  11,  2014 /Rules  and  Regulations 


less  than  10  percent)  because  of  a 
difference  in  the  extraction  process.  To 
differentiate  its  color  additive  from  this 
other  spirulina  product,  the  petitioner 
proposed  that  its  color  additive  be  listed 
separately  as  spirulina  concentrate. 
However,  since  the  regulation  in 
§  73.530  does  not  have  a  specification  or 
limit  on  the  phycocyanin  content  of  the 
color  additive,  we  have  determined  that 
the  subject  color  additive  meets  the 
specifications  of  identity  for  spirulina 
extract  in  §  73.530.  Therefore,  we  have 
concluded  that  the  petitioned  uses 
should  be  added  to  §  73.530  for 
spirulina  extract.  The  subject  color 
additive  will  be  referred  hereinafter  in 
this  final  rule  as  spirulina  extract. 

For  the  subject  petition,  spirulina 
extract  is  proposed  for  use  in  coloring 
confections  (including  candy  and 
chewing  gum),  frostings,  ice  cream  and 
frozen  desserts,  dessert  coatings  and 
toppings,  beverage  mixes  and  powders, 
yogurts,  custards,  puddings,  cottage 
cheese,  gelatin,  breadcrumbs,  and  ready- 
to-eat  cereals  (excluding  extruded 
cereals).  The  petitioner  has  proposed  a 
phycocyanin  limit  of  2  percent  in  the 
color  additive.  However,  we  have 
determined  that  because  the  amount  of 
spirulina  extract  used  in  food  is  self- 
limiting,  there  is  no  need  for  a  specific 
upper  limit  for  the  phycocyanin  content 
or  the  color  additive  (Ref.  1).  Therefore, 
we  are  limiting  the  use  of  spirulina 
extract  in  the  proposed  foods  to 
amounts  consistent  with  good 
manufacturing  practice. 

III.  Evaluation  of  Safety 

Under  section  721(b)(4)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the 
FD&C  Act)  (21  U.S.C.  379e(b)(4)),  a  color 
additive  may  not  be  listed  for  a 
particular  use  unless  the  data  and 
information  available  to  FDA  establishes 
that  the  color  additive  is  safe  for  that 
use.  Our  color  additive  regulations  at  21 
CFR  70.3(i)  define  safe  to  mean  that 
there  is  “convincing  evidence  that 
establishes  with  reasonable  certainty 
that  no  harm  will  result  from  the 
intended  use  of  the  color  additive.”  To 
establish  with  reasonable  certainty  that 
a  color  additive  intended  for  use  in  food 
is  not  harmful  under  its  intended 
conditions  of  use,  we  consider  the 
projected  human  dietary  exposure  to  the 
additive,  the  additive’s  toxicological 
data,  and  other  relevant  information 
(such  as  published  literature)  available 
to  us.  We  compare  an  individual’s 
estimated  daily  intake  (EDI)  of  the 
additive  from  all  food  sources  to  an 
acceptable  intake  level  established  by 
toxicological  data.  The  EDI  is 
determined  by  projections  based  on  the 
amount  of  the  additive  proposed  for  use 


in  particular  foods  and  on  data 
regarding  the  amount  consumed  from 
all  food  sources  of  the  additive.  We 
commonly  use  the  EDI  for  the  90th 
percentile  consumer  of  a  color  additive 
as  a  measure  of  high  chronic  dietary 
intake. 

IV.  Safety  of  Petitioned  Use  of  the 
Additive 

As  part  of  our  safety  evaluation,  we 
considered  the  exposure  to 
phycocyanins  from  both  the  petitioned 
and  current  uses  of  spirulina  extract  as 
a  color  additive.  We  estimated  that  the 
petitioned  uses  of  spirulina  extract  will 
result  in  an  exposure  to  phycocyanins  of 
80  milligrams/person/day  (mg/p/d)  for 
the  90th  percentile  consumer  2  years  of 
age  or  older.  We  also  estimated  the 
exposure  to  phycocyanins  from  the 
petitioned  use  of  the  subject  color 
additive  for  various  age  groups, 
including  children  2  to  5  and  6  to  12 
years  of  age,  and  teenagers  13  to  18 
years  of  age,  as  these  age  groups  may 
consume  greater  amounts  of  the  foods 
containing  spirulina  extract.  For  these 
population  subgroups,  we  estimated  the 
exposure  to  phycocyanins  at  the  90th 
percentile  to  be  80  mg/p/d  for  children 
2  to  5  years  of  age  and  for  teenagers,  and 
90  mg/p/d  for  children  6  to  12  years  of 
age  (Ref.  2). 

Regarding  cumulative  exposure  to 
phycocyanins  from  spirulina  and 
spirulina-derived  substances,  FDA 
discussed  in  the  final  rule  for  spirulina 
extract  as  a  color  additive  in  candy  and 
chewing  gum  that  spirulina  and 
spirulina-derived  substances  have  been 
the  subject  of  four  notices  submitted  by 
firms  to  FDA  with  their  determinations 
that  certain  uses  of  spirulina-derived 
substances  are  generally  recognized  as 
safe  (GRAS)  (78  FR  49117  at  49118).  We 
evaluated  each  of  these  GRAS  notices 
(GRNs)  and  concluded  that  we  had  no 
reason  to  question  the  basis  of  these 
GRAS  determinations  (Refs.  3-6).  One 
of  the  GRAS  notices  (GRN  424)  pertains 
to  the  use  of  an  aqueous  extract  of 
powdered  A.  platensis  or  A.  maxima  as 
an  ingredient  for  use  in  all  foods  at 
levels  consistent  with  good 
manufacturing  practice,  except  for 
infant  formula  and  those  food  products 
(e.g.,  meat,  eggs,  and  catfish)  requiring 
additional  review  by  the  U.S. 
Department  of  Agricultme.  The 
spirulina  substance  that  was  the  subject 
of  GRN  424  is  similar  in  chemical 
composition  to  the  subject  color 
additive,  but  with  a  much  higher 
phycocyanin  content,  ranging  from  42  to 
47  percent.  The  notifier  (the  person  who 
submits  a  GRAS  notice)  for  GRN  424 
estimated  a  conservative  exposure  to 
phycocyanins  from  the  notified  uses  of 


a  spirulina  extract  to  be  1,140  mg/p/d. 
This  exposure  estimate  does  not  include 
exposme  to  spirulina  and  phycocyanins 
from  dietary  supplement  use  due  to  the 
notifier’s  belief  that  their  use  is  not 
widespread,  and,  therefore,  would  not 
significantly  contribute  to  the  dietary 
exposure  of  the  wider  population  (Ref. 

7). 

We  have  concluded  that  the  exposure 
that  was  estimated  for  GRN  424 
continues  to  represent  the  upper  bound 
cumulative  exposme  to  phycocyanins 
from  spirulina-based  ingredients  in  food 
because  of  the  high  phycocyanin 
content  of  the  substance  that  is  the 
subject  of  GRN  424  (i.e.,  42  to  47 
percent)  and  its  intended  use  in  most 
foods.  Therefore,  we  conclude  that  this 
cumulative  expostue  estimate  of  1,140 
mg/p/d  for  phycocyanins  from  current 
and  proposed  uses  of  spirulina-derived 
ingredients  is  sufficiently  conservative 
(Ref.  2). 

Gonsistent  with  how  we  evaluated  the 
petition  for  the  use  of  spirulina  extract 
as  a  color  additive  in  candy  and 
chewing  gum,  we  reviewed  published 
animal  feeding  studies  that  evaluated 
the  safety  of  spirulina  powder,  spirulina 
extract,  and  phycocyanins,  the  main 
coloring  component  of  spirulina  extract. 
We  also  evaluated  the  significance  of 
data  findings  from  human  studies  that 
investigated  reported  therapeutic  effects 
of  spirulina  supplementation  and 
considered  adverse  event  data  from  case 
reports  regarding  individual  humans 
that  ingested  spirulina  for  various  time 
intervals  of  weeks  to  several  months. 

To  support  the  safety  of  the  proposed 
use  of  spirulina  extract,  the  petitioner 
conducted  a  search  of  the  peer-reviewed 
published  literature  on  spirulina  and 
submitted  the  published  animal  and 
human  studies  that  they  identified  as 
being  relevant  to  their  petition.  The 
petitioner  concluded  that  these 
publications  support  the  petitioned  use 
of  spirulina  extract  in  food.  Of  the 
publications  submitted  by  the 
petitioner,  some  of  the  papers  had  been 
previously  reviewed  by  FDA.  Our 
review  of  the  new  information  along 
with  the  information  submitted  in 
previously  reviewed  publications  did 
not  reveal  any  new  toxicological  issues 
or  concerns  (Ref.  8). 

In  our  evaluation  of  the  petitioned  use 
of  spirulina  extract  to  color  candy  and 
chewing  gum,  we  had  selected  as  the 
pivotal  safety  study  a  chronic  feeding 
study  that  tested  spirulina  powder  in 
rats  for  21  months  at  concentrations  of 
10,  20,  or  30  percent  of  the  diet  (equal 
to  5,000,  10,000  or  15,000  milligrams 
per  kilogram  bodyweight  per  day  (mg/ 
kg  bw/day)).  We  determined  that  the 
results  of  this  study  showed  no 
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indications  of  adverse  effects  in  rats 
with  prolonged  consumption  of  the 
spirulina  powder  at  any  of  the  doses 
tested.  Therefore,  we  concluded  that  the 
no-ohserved-effect-level  (NOEL)  for 
spirulina  is  15,000  mg/kg  bw/d  (900,000 
mg/p/d  for  a  60  kilogram  person)  based 
on  the  absence  of  any  observed 
treatment-related  effects  at  the  highest 
dose  tested  in  this  21-month  study.  The 
phycocyanin  content  in  the  spirulina 
powders  that  were  tested  in  this  study 
were  reported  to  be  in  the  range  of  12 
to  20.5  percent  and,  based  on  this  range, 
we  had  determined  the  NOEL  for 
phycocyanins  for  humans  to  be  between 
108,000  to  184,500  mg/p/d  (78  FR  49117 
at  49119).  Taking  into  account  the 
available  safety  information,  the 
estimated  exposure  to  phycocyanins 
from  the  petitioned  use  of  the  spirulina 
extract,  and  the  margin  of  safety 
between  the  cumulative  EDI  and  the 
NOEL,  we  conclude  that  the  petitioned 
uses  of  spirulina  extract  as  a  color 
additive  in  food  is  safe. 

The  potential  for  spirulina 
phycocyanins  to  be  allergenic  was  also 
discussed  in  the  final  rule  for  the  use  of 
spirulina  extract  as  a  color  additive  in 
candy  and  chewing  gum  (78  FR  49117 
at  49119).  We  stated  that  based  on  our 
review  of  a  comparison  of  the  known 
amino  acid  sequences  of  phycocyanins 
with  the  sequences  of  known  protein 
allergens,  there  is  a  low  probability  that 
the  spirulina  phycocyanins  are  protein 
allergens.  Therefore,  we  concluded  that 
the  spirulina  phycocyanins  present  an 
insignificant  allergy  risk  to  consumers 
of  the  color  additive.  We  are  not  aware 
of  any  information  that  would  cause  us 
to  change  this  conclusion. 

V.  Conclusion 

Based  on  the  data  and  information  in 
the  petition  and  other  relevant  material, 
we  conclude  that  the  petitioned  use  of 
spirulina  extract  in  confections 
(including  candy  and  chewing  gum), 
frostings,  ice  cream  and  frozen  desserts, 
dessert  coatings  and  toppings,  beverage 
mixes  and  powders,  yogurts,  custards, 
puddings,  cottage  cheese,  gelatin, 
breadcrumbs,  and  ready-to-eat  cereals 
(excluding  extruded  cereals),  is  safe.  We 
further  conclude  that  the  additive  will 
achieve  its  intended  technical  effect  and 
is  suitable  for  the  petitioned  use. 
Consequently,  we  are  amending  the 
color  additive  regulations  in  part  73  as 
set  forth  in  this  document.  In  addition, 
based  upon  the  factors  listed  in  21  CFR 
71.20(b),  we  conclude  that  certification 
of  spirulina  extract  is  not  necessary  for 
the  protection  of  the  public  health. 


VI.  Public  Disclosure 

In  accordance  with  §  71.15  (21  CFR 
71.15),  the  petition  and  the  documents 
that  we  considered  and  relied  upon  in 
reaching  our  decision  to  approve  the 
petition  will  be  made  available  for 
public  disclosure  (see  FOR  FURTHER 
INFORMATION  CONTACT).  As  provided  in 
§  71.15,  we  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure. 

VII.  Environmental  Impact 

We  previously  considered  the 
environmental  effects  of  this  rule  as 
stated  in  the  September  6,  2012,  notice 
of  filing  for  CAP  2C0297  (77  FR  54862). 
We  stated  that  we  had  determined, 
under  21  CFR  25.32(k),  that  this  action 
“is  of  a  type  that  does  not  individually 
or  cumulatively  have  a  significant  effect 
on  the  human  environment”  such  that 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required.  We  have  not  received  any 
new  information  or  comments  that 
would  affect  our  previous 
determination. 

Vin.  Paperwork  Reduction  Act  of  1995 

This  final  rule  contains  no  collection 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

IX.  Section  301(22)  of  the  FD&C  Act 

Our  review  of  this  petition  was 
limited  to  section  721  of  the  FD&C  Act. 
This  final  rule  is  not  a  statement 
regarding  compliance  with  other 
sections  of  the  FD&C  Act.  For  example, 
the  Food  and  Drug  Administration 
Amendments  Act  of  2007,  which  was 
signed  into  law  on  September  27,  2007, 
amended  the  FD&C  Act  to,  among  other 
things,  add  section  301(77)  of  the  FD&C 
Act  (21  U.S.C.  331(77)).  Section  301(11)  of 
the  FD&C  Act  prohibits  the  introduction 
or  delivery  for  introduction  into 
interstate  commerce  of  any  food  that 
contains  a  drug  approved  under  section 
505  of  the  FD&C  Act  (21  U.S.C.  355),  a 
biological  product  licensed  under 
section  351  of  the  Public  Health  Service 
Act  (42  U.S.C.  262),  or  a  drug  or 
biological  product  for  which  substantial 
clinical  investigations  have  been 
instituted  and  their  existence  has  been 
made  public,  unless  one  of  the 
exemptions  in  section  301(77)(1)  to  (77)(4) 
of  the  FD&C  Act  applies.  In  our  review 
of  this  petition,  we  did  not  consider 
whether  section  301(77)  of  the  FD&C  Act 
or  any  of  its  exemptions  apply  to  food 
products  containing  this  color  additive. 
Accordingly,  this  final  rule  should  not 
be  construed  to  be  a  statement  that  a 
product  containing  this  color  additive,  if 


introduced  or  delivered  for  introduction 
into  interstate  commerce,  would  not 
violate  section  301(77)  of  the  FD&C  Act. 
Furthermore,  this  language  is  included 
in  all  color  additive  final  rules  that 
pertain  to  food  and  therefore  should  not 
be  construed  to  be  a  statement  of  the 
likelihood  that  section  301(77)  of  the 
FD&C  Act  applies. 

X.  Objections 

This  rule  is  effective  as  shown  in  the 
DATES  section,  except  as  to  any 
provisions  that  may  be  stayed  by  the 
filing  of  proper  objections.  If  you  will  be 
adversely  affected  by  one  or  more 
provisions  of  this  regulation,  you  may 
file  with  the  Division  of  Dockets 
Management  (see  ADDRESSES)  either 
electronic  or  written  objections.  You 
must  separately  number  each  objection, 
and  within  each  numbered  objection 
you  must  specify  with  particularity  the 
provision(s)  to  which  you  object,  and 
the  grounds  for  yom  objection.  Within 
each  numbered  objection,  you  must 
specifically  state  whether  you  are 
requesting  a  hearing  on  the  particular 
provision  that  you  specify  in  that 
numbered  objection.  If  you  do  not 
request  a  hearing  for  any  particular 
objection,  you  waive  the  right  to  a 
hearing  on  that  objection.  If  you  request 
a  hearing,  your  objection  must  include 
a  detailed  description  and  analysis  of 
the  specific  factual  information  you 
intend  to  present  in  support  of  the 
objection  in  the  event  that  a  hearing  is 
held.  If  you  do  not  include  such  a 
description  and  analysis  for  any 
particular  objection,  you  waive  the  right 
to  a  hearing  on  the  objection. 

It  is  only  necessary  to  send  one  set  of 
documents.  Identify  documents  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Any 
objections  received  in  response  to  the 
regulation  may  be  seen  in  the  Division 
of  Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday,  and 
will  be  posted  to  the  docket  at  http:// 
www.regulations.gov.  We  will  publish 
notice  of  the  objections  that  we  have 
received  or  lack  thereof  in  the  Federal 
Register. 

XI.  References 

The  following  references  have  been 
placed  on  display  in  the  Division  of 
Dockets  Management  (see  ADDRESSES) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  and  are  available 
electronically  at  http:// 
www.regulations.gov.  (FDA  has  verified 
the  Web  site  addresses  in  this  reference 
section,  but  FDA  is  not  responsible  for 
any  subsequent  changes  to  Web  sites 
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1.  Memorandum  from  N.  Belai,  Color 
Technology  Team,  OCAC,  CFSAN,  FDA  to  R. 
Davy,  Division  of  Petition  Review,  OFAS, 
CFSAN,  FDA,  February  6,  2013. 

2.  Memorandum  from  H.  Lee,  Division  of 
Petition  Review,  CFSAN,  FDA  to  R.  Davy, 
Division  of  Petition  Review,  CFSAN,  FDA, 

May  7,  2013. 

3.  Letter  from  L.  Tarantino,  Office  of  Food 
Additive  Safety,  CFSAN,  FDA  to  J.  Dore, 
Cyanotech  Corporation,  Agency  Response 
Letter  GRAS  Notice  No.  CRN  000127, 

October  6,  2003, 

[http  ://www.fda.gov/Food/ 
IngredientsPackagingLabeling/GRAS/ 
Noticeinventory/ucml  53944.htm). 

4.  Letter  from  D.  Keefe,  Office  of  Food 
Additive  Safety,  CFSAN,  FDA  to  S.  Cho, 

Nutra  Source,  Agency  Response  Letter  GRAS 
Notice  No.  CRN  000394,  June  4,  2012,  [http:// 

fda.gov /Food/ 

IngredientsPackagingLabeling/GRAS/ 

Noticelnventory/ucm313046.htm). 

5.  Letter  from  D.  Keefe,  Office  of  Food 
Additive  Safety,  CFSAN,  FDA  to  J.  Endres, 
AIBMR  Life  Sciences,  Inc.,  Agency  Response 
Letter  GRAS  Notice  No.  CRN  000417,  August 
10,  2012, 

[http  ://www.fda  .gov /Food/ 

Ingredien  tsPa  ckagingLabeling/GRA  S/ 
Noticelnventory/ucm319628.htm). 

6.  Letter  from  D.  Keefe,  Office  of  Food 
Additive  Safety,  CFSAN,  FDA  to  H.  Newman, 
Desert  Lake  Technologies,  LLC,  Agency 
Response  Letter  GRAS  Notice  No.  CRN 
000424,  December  6,  2012,  [http:// 
www'.fda  .gov /Food/ 
higredientsPackagingLabeling/GRAS/ 
NoticeInventory/vcm335743.htm). 

7.  Memorandum  from  11.  Lee,  Division  of 
l^etition  Review,  CFSAN,  FDA  to  R.  Davy, 
Division  of  Petition  Review,  CFSAN,  FDA, 
January  1 5,  2013. 

8.  Memorandum  from  J.  Park,  Division  of 
Petition  Review,  CFSAN,  FDA  to  F.  Ellison, 
Division  of  Petition  Review,  CFSAN,  FDA, 
November  1 , 201 3. 

List  of  Subjects  in  21  CFR  Part  73 

Color  additives.  Cosmetics,  Drugs, 
Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  73  is 
amended  as  follows: 

PART  73— LISTING  OF  COLOR 
ADDITIVES  EXEMPT  FROM 
CERTIFICATION 

■  1.  The  authority  citation  for  21  CFR 
part  73  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  341,  342,  343, 
348,  351,  352,  355,  361,  362,  371,  379e. 

■  2.  Section  73.530  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 


§73.530  Spirulina  extract. 

***** 

(c)  Uses  and  restrictions.  Spirulina 
extract  may  be  safely  used  for  coloring 
confections  (including  candy  and 
chewing  gum),  frostings,  ice  cream  and 
frozen  desserts,  dessert  coatings  and 
toppings,  beverage  mixes  and  powders, 
yogurts,  custards,  puddings,  cottage 
cheese,  gelatin,  breadcrumbs,  and  ready- 
to-eat  cereals  (excluding  extruded 
cereals),  at  levels  consistent  with  good 
manufacturing  practice,  except  that  it 
may  not  be  used  to  color  foods  for 
which  standards  of  identity  have  been 
issued  under  section  401  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act,  unless 
the  use  of  the  added  color  is  authorized 
by  such  standards. 
***** 

Dated:  April  1,  2014. 

Susan  M.  Bernard, 

Director,  Office  of  Regulations,  Policy  and 
Social  Sciences,  Center  for  Food  Safety  and 
Applied  Nutrition. 
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FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

29  CFR  Part  2700 

Procedural  Rules  To  Permit  Parties  To 
File  and  Serve  Documents 
Electronically 

AGENCY:  Federal  Mine  Safety  and  Health 
Review  Commission. 

ACTION:  Interim  ride;  extension  of 
comment  period. 

SUMMARY:  The  Federal  Mine  Safety  and 
Health  Review  Commission  is  extending 
the  comment  period  for  the  interim  rule 
entitled,  “Procedural  Rules  to  Permit 
Parties  to  File  and  Serve  Documents 
Electronically,”  that  appeared  in  the 
Federal  Register  of  December  23,  2013. 
The  Commission  published  a  correction 
to  the  interim  rule  in  the  Federal 
Register  on  Jannary  17,  2014. 

DATES:  The  Commission  is  extending 
the  comment  period  on  the  interim  rule 
published  in  the  Federal  Register  on 
December  23,  2013  (78  FR  77354). 
Submit  either  electronic  or  written 
comments  on  the  interim  rule  by  July 
31, 2014. 

ADDRESSES:  Electronic  comments 
should  state  “Comments  on  Electronic 
Rule  Changes”  in  the  subject  line  and  be 
emailed  to  mmccord@fmshrc.gov. 
Written  comments  should  be  mailed  to 
Michael  A.  McCord,  General  Counsel, 
Office  of  the  General  Counsel,  Federal 
Mine  Safety  and  Health  Review 


Commission,  1331  Pennsylvania 
Avenue  NW.,  Suite  520N,  Washington, 
DC  20004-1710,  or  sent  via  facsimile  to 
202-434-9944. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  A.  McCord,  General  Counsel, 
Office  of  the  General  Counsel,  Federal 
Mine  Safety  and  Health  Review 
Commission,  at  (202)  434-9935  or 
mmccord@fmshrc.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  published  in  the  Federal 
Register  on  December  23,  2013  (78  FR 
77354),  an  interim  rule  with  a  request 
for  comments.  In  the  interim  rule,  the 
Commission  amended  its  procedural 
rules  to  permit  parties  to  file  and  serve 
documents  electronically.  The 
Commission  is  using  a  new  electronic 
case  management  system  (e-CMS)  that 
will  allow  parties  to  file  documents 
electronically  with  the  Commission 
through  a  portal  which  may  be  accessed 
on  the  Commission’s  Web  site 
[www.fmshrc.gov).  The  Commission 
expects  that  the  e-CMS  will  become 
available  for  electronic  filing  in  the  near 
future  and  encourages  parties  to  check 
the  Commission’s  Web  site  for  more 
specific  information. 

The  Commission  is  extending  the 
comment  period  on  the  interim  rule 
through  July  31, 2014,  so  that  parties 
may  include  in  their  comments  any 
experiences  they  have  had  nsing  the  e- 
CMS. 

Datocl:  April  4,  2014. 

Mary  Lu  Jordan, 

Chairman,  Federal  Mine  Safety  and  Health 
Review  Commission. 

jl-K  Doc;.  2014-08078  Filoci  4-10-14;  8:45  fiin] 
BILLING  CODE  6735-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R01-OAR-2008-01 17;  FRL-9908-51- 
Region  1] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Connecticut;  Reasonable  Further 
Progress  Plan  and  2002  Base  Year 
Emission  Inventory 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Correcting  amendments. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  published  a  final  rule 
regarding  reasonable  further  progress 
plans  and  2002  base  year  emission 
inventories  for  Connecticut  in  the 
Federal  Register  on  August  22,  2012.  A 
duplicate  paragraph  letter  was 
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identified  and  is  corrected  in  this 
action. 

DATES:  This  rule  is  effective  on  May  12, 
2014. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 

McConnell,  Air  Quality  Planning  Unit, 
U.S.  Environmental  Protection  Agency, 
EPA  New  England  Regional  Office,  5 
Post  Office  Square,  Suite  100  (mail 
code:  OEP05-2),  Boston,  MA  02109- 
3912,  telephone  nmnber  (617)  918- 
1046,  fax  number  (617)  918-0046,  email 
mcconnell.robert@epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  a  final 
rule  dated  August  22,  2012  (77  FR 
50600),  §  52.377  was  amended  by 
adding  paragraph  (k).  However,  a 
different  action  published  shortly  before 
had  already  used  letter  (k).  This  action 
corrects  that  error  by  inserting  the  next 
available  paragraph  letter  (o). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
incorporation  by  reference. 
Intergovernmental  relations,  Lead, 
Nitrogen  dioxide.  Ozone,  Particulate 
matter,  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides,  Volatile 
organic  compounds. 

Dated:  April  2,  2014. 
tl.  Curtis  Spalding, 

licgioncil  Administrator,  EPA  Now  England. 

Part  52  of  chapter  1,  title  40  of  the 
Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  52— [AMENDED] 

■  1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  IJ..S.C'..  7401  et  soq. 

■  2.  Section  52.377  is  amended  by 
adding  paragraph  (o)  to  read  as  follows: 

§52.377  Control  strategy:  Ozone. 

***** 

(o)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Connecticut  Department  of 
Environmental  Protection  on  February 
1,  2008.  These  revisions  are  for  the 
purpose  of  satisfying  the  rate  of  progress 
requirement  of  section  182(b)(1)  from 


2002  through  2008,  and  the  contingency 
measure  requirement  of  sections 
172(c)(9)  and  of  the  Clean  Air  Act,  for 
the  Greater  Connecticut  moderate  8- 
hour  ozone  nonattainment  area,  and  the 
Connecticut  portion  of  the  New  York- 
New  Jersey-Long  Island  moderate  8- 
hour  ozone  nonattainment  area.  These 
revisions  establish  motor  vehicle 
emission  budgets  for  2008  of  29.7  tons 
per  day  of  volatile  organic  compounds 
(VOCs)  and  60.5  tons  per  day  of 
nitrogen  oxides  (NOx)  to  be  used  in 
transportation  conformity  in  the 
Connecticut  portion  of  the  New  York- 
New  Jersey-Long  Island  moderate  8- 
hour  ozone  nonattainment  area.  These 
revisions  also  establish  motor  vehicle 
emission  budgets  for  2008  for  the 
Greater  Connecticut  moderate  8-hoiu: 
ozone  nonattainment  area  of  28.5  tons 
per  day  for  VOCs,  and  54.3  tons  per  day 
for  NOx. 

[FR  Doc.  2014-07731  Filed  4-10-14;  8:45  am] 
BILLING  CODE  6560-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EP A-R01  -O AR-2009-0451 ;  FR L-9908-53- 
Region  1] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  New 
Hampshire;  Reasonably  Available 
Control  Technology  for  the  1997  8- 
Hour  Ozone  Standard 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Ckurecting  amendments. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  published  a  final  rule  for 
New  Hampshire  regarding  reasonably 
available  control  technology  for  the 
1997  8-hour  ozone  standard  in  the 
Federal  Register  on  November  5,  2012. 
An  incorrect  date  was  identified  and  is 
corrected  in  this  action. 

DATES:  This  rule  is  effective  on  May  12, 
2014. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 

McConnell,  Air  Quality  Planning  Unit, 
U.S.  Environmental  Protection  Agency, 


EPA  New  England  Regional  Office,  5 
Post  Office  Square,  Suite  100  (mail 
code:  OEP05-2),  Boston,  MA  02109- 
3912,  telephone  nmnber  (617)  918- 
1046,  fax  number  (617)  918-0046,  email 
mcconnell.robert@epa.gov. 

SUPPLEMENTARY  INFORMATION:  In  a  final 
rule  dated  November  5,  2012  (77  FR 
66388),  the  table  in  paragraph  (d)  of 
§  52.1520  incorrectly  listed,  within  the 
third  column  of  this  table,  the  state 
effective  date  for  the  Waste  Management 
order  as  8/26/2002.  As  noted  in  the  first 
column  of  page  66394  of  this  notice,  an 
updated  order  was  submitted  for  this 
facility,  and  it  is  the  updated  order  that 
we  approved  in  the  November  5,  2012 
action.  The  updated  order,  submitted  on 
August  2,  2012,  has  a  state  effective  date 
of  April  27,  2012.  This  action  corrects 
that  error  by  inserting  the  correct  date 
of  April  27,  2012,  into  the  table  in 
paragraph  (d)  of  §  52.1520,  as  follows: 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference, 
Intergovernmental  relations.  Lead, 
Nitrogen  dioxide.  Ozone,  Particulate 
matter,  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides.  Volatile 
organic  compounds. 

Dated;  April  2,  2014. 

II.  Curtis  Spalding, 

Hagiona]  Administrator,  EPA  Now  England. 

Part  52  of  chapter  1,  title  40  of  the 
Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  52— [AMENDED] 

■  1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  IJ.S.C.  7401  et  set]. 

■  2.  Section  52.1520  is  amended  by 
revising  the  entry  for  “Waste 
Management”  in  the  table  in  paragraph 
(d)  to  read  as  follows: 

§52.1520  Identification  of  plan. 

***** 

(d)  EPA-approved  State  Source 
specific  requirements. 
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EPA-Approved  New  Hampshire  Source  Specific  Recuirements 


State 

Name  of  source  Permit  No.  effective  EPA  approval  date  ^  Explanations 

date 


Waste  Management 


ARD-01-001  4/27/2012  1 1/5/2012,  77  FR  66388  .  Single  source  NOx  RACT  order  for 

facility  in  Rochester,  NH. 


2  In  order  to  determine  the  EPA  effective  date  for  a  specific  provision  listed  in  this  tabie,  consult  the  Federal  Register  notice  cited  in  this  col¬ 
umn  for  the  particular  provision. 


IFR  Doc.  2014-07729  Filed  4-10-14;  8:45  am] 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Parti 80 

[EPA-HQ-OPP-201 2-0576;  FRL-9907-46] 

Fluoxastrobin;  Pesticide  Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
tolerances  for  residues  of  fluoxastrobin 
in  or  on  wheat,  grain;  and  revises 
tolerances  for  milk;  and  milk,  fat.  Arysta 
LifeScience,  North  America,  LLC, 
requested  these  tolerances  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA). 

DATES:  This  regulation  is  effective  April 
11,  2014.  Objections  and  requests  for 
hearings  must  be  received  on  or  before 
June  10,  2014,  and  must  be  filed  in 
accordance  with  the  instructions 
provided  in  40  CFR  part  178  (see  also 
Unit  I.C.  of  the  SUPPLEMENTARY 
INFORMATION). 

ADDRESSES:  The  docket  for  this  action, 
identified  by  docket  identification  (ID) 
number  EPA-HQ-OPP-20 12-05 76,  is 
available  at  http://www.regulations.gov 
or  at  the  Office  of  Pesticide  Programs 
Regulatory  Public  Docket  (OPP  Docket) 
in  the  Environmental  Protection  Agency 
Docket  Center  (EPA/DC),  EPA  West 
Bldg.,  Rm.  3334, 1301  Constitution  Ave. 
NW.,  Washington,  DC  20460-0001.  The 
Public  Reading  Room  is  open  from  8:30 
a.m.  to  4:30  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Public 
Reading  Room  is  (202)  566-1744,  and 
the  telephone  number  for  the  OPP 
Docket  is  (703)  305-5805.  Please  review 
the  visitor  instructions  and  additional 
information  about  the  docket  available 
at  http://www.epa.gov/dockets. 


FOR  FURTHER  INFORMATION  CONTACT:  Lois 
Rossi,  Registration  Division  (7505P), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.  NW.,  Washington, 

DC  20460-0001;  telephone  number; 

(703)  305-7090;  email  address: 
RDFRNotices@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  action  apply  to  me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  The  following 
list  of  North  American  Industrial 
Classification  System  (NAICS)  codes  is 
not  intended  to  be  exhaustive,  but  rather 
provides  a  guide  to  help  readers 
determine  whether  this  document 
applies  to  them.  Potentially  affected 
entities  may  include: 

•  Crop  production  (NAICS  code  111). 

•  Animal  production  (NAICS  code 

112). 

•  Food  manufacturing  (NAICS  code 
311). 

•  Pesticide  manufacturing  (NAICS 
code  32532). 

B.  How  can  I  get  electronic  access  to 
other  related  information? 

Y ou  may  access  a  frequently  updated 
electronic  version  of  EPA’s  tolerance 
regulations  at  40  CFR  part  180  through 
the  Government  Printing  Office’s  e-CFR 
site  at  http://ecfr.gpoaccess.gOv/cgi/t/ 
text/text-idx?&'c=ecfr&'tpl=/ecfrbrowse/ 
Title40/40tab_02.tpl. 

C.  How  can  I  file  an  objection  or  hearing 
request? 

Under  FFDCA  section  408(g),  21 
U.S.C.  346a,  any  person  may  file  an 
objection  to  any  aspect  of  this  regulation 
and  may  also  request  a  hearing  on  those 
objections.  You  must  file  your  objection 
or  request  a  hearing  on  this  regulation 
in  accordance  with  the  instructions 
provided  in  40  CFR  part  178.  To  ensure 
proper  receipt  by  EPA,  you  must 
identify  docket  ID  number  EPA-HQ- 


OPP-2012-0576  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
objections  and  requests  for  a  hearing 
must  be  in  writing,  and  must  be 
received  by  the  Hearing  Clerk  on  or 
before  June  10,  2014.  Addresses  for  mail 
and  hand  delivery  of  objections  and 
hearing  requests  are  provided  in  40  CFR 
178.25(b). 

In  addition  to  filing  an  objection  or 
hearing  request  with  the  Hearing  Clerk 
as  described  in  40  CFR  part  178,  please 
submit  a  copy  of  the  filing  (excluding 
any  Confidential  Business  Information 
(CBI))  for  inclusion  in  the  public  docket. 
Information  not  marked  confidential 
pursuant  to  40  CFR  part  2  may  be 
disclosed  publicly  by  EPA  without  prior 
notice.  Submit  the  non-CBI  copy  of  your 
objection  or  hearing  request,  identified 
by  docket  ID  number  EPA-HQ-OPP- 
201 2-0576,  by  one  of  the  following 
methods: 

•  Federal  eRulemaking  Portal:  http:// 
www.regulations.gov.  Follow  the  online 
instructions  for  submitting  comments. 

Do  not  submit  electronically  any 
information  you  consider  to  be  CBI  or 
other  information  whose  disclosure  is 
restricted  by  statute. 

•  Mail:  OPP  Docket,  Environmental 
Protection  Agency  Docket  Center 
(EPA/DC),  (28221T),  1200  Pennsylvania 
Ave.  NW.,  Washington,  DC  20460-0001. 

•  Hand  Delivery:  To  make  special 
arrangements  for  hand  delivery  or 
delivery  of  boxed  information,  please 
follow  the  instructions  at  http:// 
www.epa  .gov/d  ockets/con  tacts  .htm. 

Additional  instructions  on  commenting 
or  visiting  the  docket,  along  with  more 
information  about  dockets  generally,  is 
available  at  http://www.epa.gov/ 
dockets. 

II.  Summary  of  Petitioned-for  Tolerance 

In  the  Federal  Register  of  February 
27,  2013  (78  FR  13296)  (FRL-9380-2), 
EPA  issued  a  document  pursuant  to 
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FFDCA  section  408(d)(3),  21  U.S.C. 
346a(d)(3),  announcing  the  filing  of  a 
pesticide  petition  (PP  2F8130)  by  Arysta 
LifeScience,  North  America,  LLC,  15401 
Weston  Plcwy.,  Suite  150,  Cary,  NC 
27513.  The  petition  requested  that  40 
CFR  180.609  be  amended  by 
establishing  tolerances  for  residues  of 
the  fungicide,  fluoxastrobin,  (l£)-[2-[[6- 
(2-chlorophenoxy)-5-fluoro-4- 
pyrimydinylloxylphenyl]  (5 ,6-dihydro- 
l,4,2-dioxazin-3-yl)methanone  O- 
methyloxime,  and  its  Z-isomer,  (lZ)-[2- 
[[6-(2-chlorophenoxy)-5-fluoro-4- 
pyrimydinyl]oxy]phenyl](5,6-dihydro- 
l,4,2-dioxazin-3-yl)methanone  O- 
methyloxime,  in  or  on  wheat,  grain  at 
0.15  parts  per  million  (ppm).  The 
petition  also  requested  that  40  CFR 
180.609  be  amended  by  revising 
tolerances  for  milk  from  0.02  ppm  to 
0.03  ppm;  and  milk,  fat  from  0.50  ppm 
to  0.75  ppm.  That  document  referenced 
a  summary  of  the  petition  prepared  by 
Arysta  LifeScience,  North  America  LLC, 
the  registrant,  which  is  available  in  the 
docket,  http://www.reguIations.gov. 
Comments  were  received  on  the  notice 
of  filing.  EPA’s  response  to  these 
comments  is  discussed  in  Unit  IV.C. 

III.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Section  408(b)(2)(A)(i)  of  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  “safe.” 
Section  408(b)(2)(A)(ii)  of  FFDCA 
defines  “safe”  to  mean  that  “there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information.”  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  of  FFDCA  requires  EPA  to 
give  special  consideration  to  exposure 
of  infants  and  children  to  the  pesticide 
chemical  residue  in  establishing  a 
tolerance  and  to  “ensure  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  the  pesticide 
chemical  residue.  ...” 

Consistent  with  FFDCA  section 
408(b)(2)(D),  and  the  factors  specified  in 


FFDCA  section  408(b)(2)(D),  EPA  has 
reviewed  the  available  scientific  data 
and  other  relevant  information  in 
support  of  this  action.  EPA  has 
sufficient  data  to  assess  the  hazards  of 
and  to  make  a  determination  on 
aggregate  exposure  for  fluoxastrobin 
including  exposure  resulting  from  the 
tolerances  established  by  this  action. 
EPA’s  assessment  of  exposures  and  risks 
associated  with  fluoxastrobin  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children. 

Following  repeated  exposure, 
fluoxastrobin  has  mild  or  low  toxicity  in 
all  tested  species  except  for  the  dog. 
Repeated  oral  administration  to  dogs 
resulted  in  adverse  liver  toxicity  at 
considerably  lower  doses  than  those 
noted  in  other  species.  Based  on  species 
sensitivity,  the  effects  observed  in  the 
dog  were  used  as  endpoints  for  risk 
assessment.  In  both  the  90-day  and  one- 
year  oral  feeding  studies  in  dogs,  the 
liver  appeared  to  be  the  target  organ.  In 
dogs,  mice,  and  rats,  the  kidney  was 
another  target  organ.  There  was  no 
indication  of  an  adverse  effect 
attributable  to  a  single  dose.  Based  on 
developmental  toxicity  studies  (rat  and 
rabbit)  and  a  two-generation 
reproduction  study  (rat),  there  was 
neither  increased  susceptibility  of  pre-/ 
postnatal  exposure  to  fluoxastrobin,  nor 
adverse  effects  on  reproduction. 
Furthermore,  acute  neurotoxic  effects 
were  not  seen  in  an  acute  nemotoxicity 
study  in  rats  up  to  the  limit  dose  of 
2,000  milligrams/kilogram/day  (mg/kg/ 
day).  In  a  subchronic  neurotoxicity 
study  in  rats,  fluoxastrobin  did  not  elicit 
any  neurotoxic  effects.  Repeated  dose 
studies  of  fluoxastrobin  in  the  database 
did  not  show  immunotoxic  effects  in 
rats.  Results  of  genotoxicity  testing  were 
negative  and  there  were  no  treatment- 
related  carcinogenicity  findings  in 
adequately  performed  carcinogenicity 
studies  in  rats  and  mice.  Therefore, 
fluoxastrobin  is  classified  as  “not  likely 


to  be  carcinogenic  to  humans.”  Specific 
information  on  the  studies  received  and 
the  nature  of  the  adverse  effects  caused 
by  fluoxastrobin  as  well  as  the  no¬ 
observed-adverse-effect-level  (NOAEL) 
and  the  lowest-observed-advefrse-effect- 
level  (LOAEL)  from  the  toxicity  studies 
can  be  found  at  http:// 
wvirw.regulations.gov  in  document, 
“Fluoxastrobin.  Aggregate  Human 
Health  Risk  Assessment  for  the 
Proposed  New  Uses  on  Melon  Subgroup 
9A  and  Sorghum,  Along  with 
Establishment  of  Permanent  Tolerances 
on  Wheat,  and  Amendments  to 
Established  Tolerances  on  Milk  and 
Milk  Fat”  on  pages  26-31  in  docket  ID 
number  EPA-HQ-OPP-2012-0576. 

B.  Toxicological  Points  of  Departure/ 
Levels  of  Concern 

Once  a  pesticide’s  toxicological 
profile  is  determined,  EPA  identifies 
toxicological  points  of  departure  (POD) 
and  levels  of  concern  to  use  in 
evaluating  the  risk  posed  by  human 
exposure  to  the  pesticide.  For  hazards 
that  have  a  threshold  below  which  there 
is  no  appreciable  risk,  the  toxicological 
POD  is  used  as  the  basis  for  derivation 
of  reference  values  for  risk  assessment. 
PODs  are  developed  based  on  a  careful 
analysis  of  the  doses  in  each 
toxicological  study  to  determine  the 
dose  at  which  the  NOAEL  and  the 
LOAEL  are  identified.  Uncertainty/ 
safety  factors  are  used  in  conjunction 
with  the  POD  to  calculate  a  safe 
exposure  level — generally  referred  to  as 
a  population-adjusted  dose  (PAD)  or  a 
reference  dose  (RfD) — and  a  safe  margin 
of  exposure  (MOE).  For  non-threshold 
risks,  the  Agency  assumes  that  any 
amount  of  exposure  will  lead  to  some 
degree  of  risk.  Thus,  the  Agency 
estimates  risk  in  terms  of  the  probability 
of  an  occurrence  of  the  adverse  effect 
expected  in  a  lifetime.  For  more 
information  on  the  general  principles 
EPA  uses  in  risk  characterization  and  a 
complete  description  of  the  risk 
assessment  process,  see  http:// 
www.epa.gov/pesticides/factsheets/ 
riskassess.htm. 

A  summary  of  the  toxicological 
endpoints  for  fluoxastrobin  used  for 
human  risk  assessment  is  shown  in 
Table  1  of  this  unit. 
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Table  1— Summary  of  Toxicological  Doses  and  Endpoints  for  Fluoxastrobin  for  Use  in  Dietary,  Non- 

OCCUPATIONAL,  AND  OCCUPATIONAL  HUMAN  HEALTH  RISK  ASSESSMENT 


Exposure/scenario 

Point  of  departure 
and  uncertainty/ 
safety  factors 

RfD,  PAD,  LOC  for 
risk  assessment 

Study  and  toxicological  effects 

Acute  dietary  (General  population  in¬ 
cluding  infants  and  children)  and  Fe¬ 
males  13-49  years  of  age. 

None:  There  is  no  indication  of  an  adverse  effect  attributable  to  a  single  dose.  An  aRfD  was  not  es¬ 
tablished. 

Chronic  dietary  (All  populations)  . 

NOAEL  =  1 .5  mg/ 
kg/day. 

UFa  =  10x 

UFh  =  lOx 

FQPA  SF  =  lx 

Chronic  RfD  = 

0.015  mg/kg/day. 
cPAD  =  0.015  mg/ 
kg/day. 

Chronic  toxicity  dog  LOAEL  =  M/F  8.1/7.7  mg/kg/day 
based  on  body  weight  reductions  and  hepatocytomegaly 
and  cytoplasmic  changes  associated  with  increased 
serum  liver  alkaline  phosphatase  indicative  of 
cholestasis. 

Incidental  oral  short-term  (1  to  30  days) 
and  Intermediate-term  (1-6  months). 

NOAEL  =  3.0  mg/ 
kg/day. 

UFa  =  lOx 

UFh  =  lOx 

FQPA  SF  =  lx 

LOC  for  MOE  = 

100. 

90-day  subchronic  dog  LOAEL  =  M/F  24.8/24.2  mg/kg/day 
based  on  dose-related  reductions  in  net  body  weight 
gain  and  food  efficiency  in  addition  to  toxicity  findings  in 
the  liver  (cholestasis)  in  both  sexes,  and  kidneys  (in¬ 
creased  relative  weights  in  females  and  degeneration  of 
the  proximal  tubular  epithelium  in  males). 

Dermal  short-term  (1  to  30  days) . 

None:  There  were  no  systemic  or  dermal  toxicity  findings  in  a  28-day  dermal  toxicity  study  in  the  rat 
up  to  the  limit  dose  (1 ,000  mg/kg/day)  and  there  were  no  developmental  or  neurotoxicity  concerns 
raised  in  other  studies. 

Dermal  intermediate-term  (1  to  6 
months). 

NOAEL  =  3.0  mg/ 
kg/day. 

dermal  absorption 
factor  =  2.3%. 

Residential  LOC 
for  MOE  =  100. 
Occupational  LOC 
for  MOE  =  100. 

90-day  subchronic  dog  LOAEL  =  M/F  24.8/24.2  mg/kg/day 
based  on  dose-related  reductions  in  net  body  weight 
gain  and  food  efficiency  in  addition  to  toxicity  findings  in 
the  liver  (cholestasis)  in  both  sexes,  and  kidneys  (in¬ 
creased  relative  weights  in  females  and  degeneration  of 
the  proximal  tubular  epithelium  in  males). 

Inhalation  “  Short-Term  (1-30  days)  and 
Intermediate-Term  (1-^  months). 

NOAEL  =  3.0  mg/ 
kg/day. 

Residential  LOC 
for  MOE  =  100. 
Occupational  LOC 
for  MOE  =  100. 

90-day  subchronic  dog  LOAEL  =  M/F  24.8/24.2  mg/kg/day 
based  on  dose-related  reductions  in  net  body  weight 
gain  and  food  efficiency  in  addition  to  toxicity  findings  in 
the  liver  (cholestasis)  in  both  sexes,  and  kidneys  (in¬ 
creased  relative  weights  in  females  and  degeneration  of 
the  proximal  tubular  epithelium  in  males). 

Cancer  (Oral,  dermal,  inhalation) . 

Classification;  “Not  likely  to  be  Carcinogenic  to  Humans.” 

» “Point  of  Departure  (POD)  =  A  data  point  or  an  estimated  point  that  is  derived  from  observed  dose-response  data  and  used  to  mark  the  be¬ 
ginning  of  extrapolation  to  determine  risk  associated  with  lower  environmentally  relevant  human  exposures.”  NOAEL  =  no  observed  adverse  ef¬ 
fect  level.  LOAEL  =  lowest  observed  adverse  effect  level.  UF  =  uncertainty  factor.  UFa  =  extrapolation  from  animai  to  human  (interspecies).  UFh 
=  potentiai  variation  in  sensitivity  among  members  of  the  human  population  (intraspecies).  FQPA  SF  =  FQPA  Safety  Factor.  PAD  =  popuiation 
adjusted  dose  (a  =  acute,  c  =  chronic).  RfD  =  reference  dose.  MOE  =  margin  of  exposure.  LOC  =  level  of  concern. 

“Toxicity  by  the  oral  route  is  assumed  to  be  equivalent  to  the  inhalation  route.  A  subchronic  inhalation  toxicity  study  is  not  required  for 
fluoxastrobin  at  this  time.  Although  no  subchronic  inhalation  data  is  availabie  EPA  has  waived  the  data  requirement.  In  determining  the  need  for 
a  subchronic  inhalation  study,  EPA’s  weight  of  evidence  decision  process  included  both  hazard  and  exposure  considerations  as  well  as  incorpo¬ 
ration  of  a  presumed  10X  Database  Uncertainty  Factor  (UFdb)  for  the  lack  of  this  study.  Specifically,  with  regard  to  exposure  considerations,  the 
Agency’s  Level  of  Concern  in  the  evaluating  the  need  for  the  subchronic  inhaiation  study  is  a  Margin  of  Exposure  (MOE)  of  1 ,000  for  inhalation 
exposure,  which  includes  the  10X  inter-species  extrapolation  factor,  10X  intra-species  variation  factor,  and  the  10X  UFdb.  For  fluo)^strobin,  resi¬ 
dential  inhalation  exposures  resulted  in  MOEs  higher  than  the  LOC  of  1 ,000  when  using  an  oral  Point  of  Departure  (POD).  This  indicates  that  the 
lack  of  an  inhalation  study  does  not  reduce  the  overall  confidence  in  the  risk  assessment  or  result  in  an  uncertainty  (i.e.,  the  study  will  not  pro¬ 
vide  a  POD  sufficiently  low  to  result  in  a  risk  of  concern).  Because  EPA’s  decision  to  waive  the  subchronic  inhaiation  study  essentially  incor¬ 
porates  an  additionai  10X  UFdb  (i.e.  the  study  was  only  waived  because  risks  were  at  least  10X  lower  than  required  by  use  of  the  inter-  and 
intraspecies  safety  factors),  a  second  additional  10X  FQPA  safety  factor  is  not  being  retained  for  the  protection  of  infants  and  children  due  to  the 
absence  of  this  study. 


C.  Exposure  Assessment 

1.  Dietary  exposure  from  food  and 
feed  uses.  In  evaluating  dietary 
exposure  to  fluoxastrobin,  EPA 
considered  exposure  under  the 
petitioned-for  tolerances  as  well  as  all 
existing  fluoxastrobin  tolerances  in  40 
CFR  180.609.  EPA  assessed  dietary 


exposures  from  fluoxastrobin  in  food  as 
follows: 

i.  Acute  exposure.  Quantitative  acute 
dietary  exposure  and  risk  assessments 
are  performed  for  a  food-use  pesticide, 
if  a  toxicological  study  has  indicated  the 
possibility  of  an  effect  of  concern 
occurring  as  a  result  of  a  1-day  or  single 
exposure.  No  such  effects  were 
identified  in  the  toxicological  studies 


for  fluoxastrobin;  therefore,  a 
quantitative  acute  dietary  exposure 
assessment  is  unnecessary. 

ii.  Chronic  exposure.  A  slightly 
refined  chronic  dietary  exposure 
assessment  was  performed  for 
fluoxastrobin  using  tolerance-level 
residues,  average  field  trial  residues, 
and  100  percent  crop  treated  (PCT).  This 
risk  assessment  was  conducted  using 
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the  DEEM-FCID  Version  3.16.  This 
model  uses  2003-2008  food 
consumption  data  from  the  U.S. 
Department  of  Agriculture’s  (USDA’s) 
National  Health  and  Nutrition 
Examination  Survey,  What  We  Eat  in 
America,  (NHANES/WWEIA). 

iii.  Cancer.  Based  on  the  data 
summarized  in  Unit  III. A.,  EPA  has 
concluded  that  fluoxastrobin  does  not 
pose  a  cancer  risk  to  humans.  Therefore, 
a  dietary  exposure  assessment  for  the 
purpose  of  assessing  cancer  risk  is 
unnecessary. 

iv.  Anticipated  residue  and  percent 
crop  treated  (PCT)  information.  EPA  did 
not  use  anticipated  residue  and/or  PCT 
information  in  the  dietary  assessment 
for  fluoxastrobin.  Tolerance  level 
residues  and/or  100  PCT  were  assumed 
for  all  food  commodities. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  used  screening  level 
water  exposure  models  in  the  dietary 
exposme  analysis  and  risk  assessment 
for  fluoxastrobin  in  drinking  water. 

These  simulation  models  take  into 
account  data  on  the  physical,  chemical, 
and  fate/transport  characteristics  of 
fluoxastrobin.  Further  information 
regarding  EPA  drinking  water  models 
used  in  pesticide  exposure  assessment 
can  be  found  at  http://www.epa.gov/ 
oppefedl/models/water/index.htm.  In 
addition  to  evaluating  the  EDWCs  from 
the  proposed  uses,  EDWCs  were 
reevaluated  for  all  existing  uses  with 
Pesticide  Root  Zone  Model  Ground 
Water  (PRZM-GW),  which  models 
continued  use  of  fluoxastrobin  over 
many  years.  For  the  chronic  dietary 
assessment,  the  most  conservative 
EDWC  (137  pg/L)  was  based  on  an 
existing  turf  use  modeled  with  a  100 
year  simulation  of  100  years  of  repeated 
applications,  using  the  highest  single 
maximum  application  rate  and  the 
highest  yearly  application  rate. 

3.  From  non-dietary  exposure.  The 
term  “residential  exposure”  is  used  in 
this  document  to  refer  to  non- 
occupational,  non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 
Fluoxastrobin  is  currently  registered  for 
the  following  uses  that  could  result  in 
residential  exposures:  Spot  treatment 
and/or  broadcast  control  of  diseases  on 
turf,  including  lawns  and  golf  courses. 
EPA  assessed  residential  exposure  using 
the  following  assumptions:  Residential 
handler  exposure  for  adults  is  expected 
to  be  short-term  only.  Intermediate-term 
and  chronic  exposures  are  not  likely 
because  of  the  intermittent  nature  of 
applications  by  homeowners.  Since 
there  are  no  toxicity  findings  for  the 
short-term  dermal  route  of  exposure  up 


to  the  limit  dose,  the  residential  handler 
assessment  only  includes  the  inhalation 
route  of  exposure.  There  is  also 
potential  for  homeowners  and  their 
families  (of  varying  ages)  to  be  exposed 
as  a  result  of  entering  areas  that  have 
previously  been  treated  with 
fluoxastrobin.  Exposure  might  occur  on 
areas  such  as  lawns  used  by  children  or 
recreational  areas  such  as  golf  courses 
used  by  adults  and  youths.  Potential 
routes  of  exposure  include  dermal 
(adults  and  children)  and  incidental  oral 
ingestion  (children).  Since  no  acute 
hazard  has  been  identified,  an 
assessment  of  episodic  granular 
ingestion  was  not  conducted.  Further 
information  regarding  EPA  standard 
assumptions  and  generic  inputs  for 
residential  exposures  may  be  found  at 
http://www.epa.gov/pesticides/science/ 
residential-exposure-sop.html. 

4.  Cumulative  effects  from  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  of  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
“available  information”  concerning  the 
cumulative  effects  of  a  particular 
pesticide’s  residues  and  “other 
substances  that  have  a  common 
mechanism  of  toxicity.” 

EPA  has  not  found  fluoxastrobin  to 
share  a  common  mechanism  of  toxicity 
with  any  other  substances,  and 
fluoxastrobin  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  purposes  of 
this  tolerance  action,  therefore,  EPA  has 
assumed  that  fluoxastrobin  does  not 
have  a  common  mechanism  of  toxicity 
with  other  substances.  For  information 
regarding  EPA’s  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  EPA’s  Web  site  at 
h  ttp://www.epa  .gov/ pest  id  d  es/ 
cumulative. 

D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  Section  408(b)(2)(C)  of 
FFDCA  provides  that  EPA  shall  apply 
an  additional  tenfold  (lOX)  margin  of 
safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
prenatal  and  postnatal  toxicity  and  the 
completeness  of  the  database  on  toxicity 
and  exposure  unless  EPA  determines 
based  on  reliable  data  that  a  different 
margin  of  safety  will  be  safe  for  infants 
and  children.  This  additional  margin  of 
safety  is  commonly  referred  to  as  the 
FQPA  Safety  Factor  (SF).  In  applying 
this  provision,  EPA  either  retains  the 
default  value  of  lOX,  or  uses  a  different 
additional  safety  factor  when  reliable 


data  available  to  EPA  support  the  choice 
of  a  different  factor. 

2.  Prenatal  and  postnatal  sensitivity. 
The  available  studies  used  to  evaluate 
pre-  and  postnatal  exposure 
susceptibility  do  not  indicate  increased 
susceptibility  of  rats  or  rabbits  to 
fluoxastrobin.  These  studies  include  the 
following: 

i.  Developmental  toxicity  studies  in 
rats. 

ii.  Developmental  toxicity  studies  in 
rabbits. 

iii.  A  2-generation  reproduction  study 
in  rats. 

3.  Conclusion.  EPA  has  determined 
that  reliable  data  show  the  safety  of 
infants  and  children  would  be 
adequately  protected  if  the  FQPA  SF 
were  reduced  to  IX.  That  decision  is 
based  on  the  following  findings: 

i.  The  toxicity  database  for 
fluoxastrobin  is  complete.  EPA  waived 
the  requirement  for  a  subchronic 
inhalation  data  based  on,  among  other 
things,  its  conclusion  that  even  if  an 
additional  lOX  safety  factor  was 
applied,  inhalation  exposure  would  not 
raise  a  risk  of  concern. 

ii.  There  is  no  indication  that 
fluoxastrobin  is  a  neurotoxic  chemical 
and  there  is  no  need  for  a 
developmental  neurotoxicity  study  or 
additional  UFs  to  accovmt  for 
neurotoxicity. 

iii.  There  is  no  evidence  that 
fluoxastrobin  results  in  increased 
susceptibility  in  in  utero  rats  or  rabbits 
in  the  prenatal  developmental  studies  or 
in  young  rats  in  the  2-generation 
reproduction  study.  The  rat 
developmental  study  was  tested  up  to 
the  limit  dose  (1,000  mg/kg/day),  and 
the  rabbit  developmental  study  was 
tested  up  to  400  mg/kg/day  (highest 
dose  tested).  At  the  highest  dose  tested, 
there  were  decreases  in  food 
consumption  and  body  weight  in  the 
maternal  animals,  but  there  were  no 
developmental  effects.  Furthermore,  in 
the  rat  reproduction  study,  there  was  no 
sensitivity  in  the  offspring  of  the  pups 
relative  to  the  parental  animals. 

iv.  The  exposure  databases  are 
estimated  based  on  data  that  reasonably 
account  for  potential  exposures.  The 
chronic  dietary  food  exposure 
assessment  was  conservatively  based  on 
100  PCT  assumptions,  tolerance-level 
residues,  and  conservative  ground  and 
surface  drinking  water  modeling 
estimates.  New  2012  Residential 
Standard  Operating  Procedures  (SOPs) 
were  used  to  assess  post-application 
exposure  to  children  including 
incidental  oral  exposure.  The  residential 
post-application  assessment  assumes 
maximum  application  rates  and 
conservative  day  zero  hand-to-mouth 


20104 


Federal  Register/ Vol.  79,  No.  70 /Friday,  April  11,  2014 /Rules  and  Regulations 


activities.  Although  EPA  has  required 
additional  data  on  transferable  residues 
from  treated  turf  for  fluoxastrobin,  EPA 
is  confident  that  it  has  not 
underestimated  turf  exposure  due  to  the 
conservativeness  of  the  default  turf 
transfer  value  and  conservative 
assumptions  in  the  short-term  turf 
assessment  procedures  (e.g.,  assuming 
residues  do  not  degrade  over  the  thirty 
day  assessment  period  and  assuming 
high-end  activities  on  turf  for  every  day 
of  the  assessment  period).  All  of  the 
exposure  estimates  for  fluoxastrobin  are 
based  on  conservative  high-end 
assumptions  and  are  not  likely  to  result 
in  underestimated  risk. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

EPA  determines  whether  acute  and 
chronic  dietary  pesticide  exposures  are 
safe  by  comparing  aggregate  exposure 
estimates  to  the  acute  PAD  (aPAD)  and 
chronic  PAD  (cPAD).  For  linear  cancer 
risks,  EPA  calculates  the  lifetime 
probability  of  acquiring  cancer  given  the 
estimated  aggregate  exposure.  Short-, 
intermediate-,  and  chronic-term  risks 
are  evaluated  by  comparing  the 
estimated  aggregate  food,  water,  and 
residential  exposure  to  the  appropriate 
PODs  to  ensure  that  an  adequate  MOE 
exists. 

1.  Acute  risk.  An  acute  aggregate  risk 
assessment  takes  into  account  acute 
exposure  estimates  from  dietary 
con.sumption  of  food  and  drinking 
water.  No  adverse  effect  resulting  from 
a  single  oral  exposure  was  identified 
and  no  acute  dietary  endpoint  was 
selected.  Therefore,  fluoxastrobin  is  not 
expected  to  po.se  an  acute  ri.sk. 

2.  Chronic  risk.  Using  the  exposure 
a.s.sumption.s  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  chronic  exposure  to  lluoxastrohin 
from  food  and  water  will  utilize  30%  of 
the  cPAD  for  the  general  population, 
and  66%  of  the  cPAD  for  all  infants  <1 
year  old,  the  population  .subgroup  with 
the  highest  estimated  chronic  dietary 
exposure  to  fluoxastrobin.  Based  on  the 
explanation  in  Unit  1II.C.3.,  regarding 
residential  use  patterns,  chronic 
residential  exposure  to  residues  of 
fluoxastrobin  is  not  expected. 

3.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  short-term 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level). 

Fluoxastrobin  is  currently  registered 
for  uses  that  could  result  in  short-term 
residential  exposure,  and  the  Agency 
has  determined  that  it  is  appropriate  to 
aggregate  chronic  exposme  through  food 
and  water  with  short-term  residential 


exposures  to  fluoxastrobin.  Because  all 
short-  and  intermediate-term 
quantitative  hazard  assessments  (via  the 
dermal  and  incidental  oral  routes)  for 
fluoxastrobin  are  based  on  the  same 
endpoint,  a  screening-level, 
conservative  aggregate  risk  assessment 
was  conducted  that  combined  the  short¬ 
term  incidental  oral  and  intermediate- 
term  exposure  estimates  (i.e.,  the 
highest  exposure  estimates)  in  the  risk 
assessments  for  adults.  The  Agency 
believes  that  most  residential  exposure 
will  be  short-term,  based  on  the  use 
pattern. 

There  is  potential  short-  and 
intermediate-term  exposure  to 
fluoxastrobin  via  the  dietary  (which  is 
considered  background  exposure)  and 
residential  (which  is  considered 
primary)  pathways.  For  adults,  these 
pathways  lead  to  exposure  via  the  oral 
(background),  and  dermal  and 
inhalation  (primary)  routes.  For 
children,  these  pathways  lead  to 
exposure  via  the  oral  (background),  and 
incidental  oral  and  dermal  (primary) 
routes. 

Using  the  exposure  assumptions 
described  in  this  unit  for  short-term 
exposures,  EPA  has  concluded  the 
combined  short-term  food,  water,  and 
residential  exposures  result  in  aggregate 
MOEs  of  610  for  adults  and  170  for 
children  (1-2  years  old).  Because  EPA’s 
level  of  concern  for  fluoxastrobin  is  a 
MOE  of  100  or  below,  the.se  MOEs  are 
not  of  concern. 

4.  Aggregate  cancer  risk  for  U.S. 
popuiation.  Ba.sed  on  the  lack  of 
evidence  of  carcinogenicity  in  two 
adequate  rodent  carcinogenicity  studios, 
fluoxastrobin  is  not  expected  to  ])o.se  a 
cancer  risk  to  humans. 

5.  Determination  of  safety.  Ba.sed  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  or  to  infants  and  children 
from  aggregate  exposure  to  fluoxastrobin 
residues. 

IV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
(liquid  chromatography/mass 
spectrometry /mass  spectrometry)  is 
available  to  enforce  the  tolerance 
expression.  Method  No.  00604  is 
available  for  plant  commodities  and 
Method  No.  00691  is  available  for 
animal  commodities.  The  method  may 
be  requested  from:  Chief,  Analytical 
Chemistry  Branch,  Environmental 
Science  Center,  701  Mapes  Rd.,  Ft. 
Meade,  MD  20755-5350;  telephone 
number:  (410)  305-2905;  email  address: 
residuemethods@epa.gov. 


B.  International  Residue  Limits 

In  making  its  tolerance  decisions,  EPA 
seeks  to  harmonize  U.S.  tolerances  with 
international  standards  whenever 
possible,  consistent  with  U.S.  food 
safety  standards  and  agricultural 
practices.  EPA  considers  the 
international  maximum  residue  limits 
(MRLs)  established  by  the  Codex 
Alimentarius  Commission  (Codex),  as 
required  by  FFDCA  section  408(b)(4). 

The  Codex  Alimentarius  is  a  joint 
United  Nations  Food  and  Agriculture 
Organization/World  Health 
Organization  food  standards  program, 
and  it  is  recognized  as  an  international 
food  safety  standards-setting 
organization  in  trade  agreements  to 
which  the  United  States  is  a  party.  EPA 
may  establish  a  tolerance  that  is 
different  from  a  Codex  MRL;  however, 
FFDCA  section  408(b)(4)  requires  that 
EPA  explain  the  reasons  for  departing 
from  the  Codex  level. 

There  are  no  Codex  MRLs  established 
for  fluoxastrobin.  However,  there  are 
Canadian  MRLs  established  on  sorghum 
and  milk  at  0.02  ppm,  milk  fat  at  0.15 
ppm,  wheat  bran  at  0.15  ppm,  and 
wheat  grain  at  0.1  ppm.  Furthermore, 
the  Canadian  tolerance  expression  is  not 
harmonized  with  the  US  tolerance 
expression.  For  plants  and  livestock,  the 
Canadian  tolerance  expression  does  not 
include  the  Z-isomer. 

C.  Re;sponse  to  Comments 

Two  comments  were  received  to  the 
docket  from  members  of  the  public. 

Both  c:ommonts  were  the  same.  The 
commenters  objected  to  the  ])ropo.sod 
tolerance  on  the  ground  that  it  would 
result  in  fluoride  being  added  to  treated 
crops.  The  commenters  offered  no  basis 
for  this  claim. 

The  Agency  reviewed  all  plant, 
livestock,  and  environmental 
degradation  data  and  determined  that 
the  fluorine  will  not  be  released  into  the 
environment  when  applied  to  crops  or 
non-agricultural  areas.  Neither  free 
fluorine  nor  de-fluorinated 
fluoxastrobin  was  observed  in  food  or 
water  in  any  of  the  metabolism, 
degradation,  and  magnitude  of  residue 
studies. 

V.  Conclusion 

Therefore,  tolerances  are  established 
for  residues  of  fluoxastrobin,  in  or  on 
wheat,  grain  at  0.15  ppm;  and  tolerances 
are  revised  for  milk  and  milk,  fat  at  0.03 
ppm  and  0.75  ppm  respectively. 
Additionally,  the  established  tolerance 
for  wheat  bran  at  0.15  ppm  is  no  longer 
needed  and  should  be  revoked  because 
the  recommended  tolerance  of  0.15  ppm 
for  wheat,  grain  will  cover  expected 
residues  in  wheat  bran. 
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VI.  Statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  tolerances 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  “Regulatory 
Planning  and  Review”  (58  FR  51735, 
October  4,  1993).  Because  this  final  rule 
has  been  exempted  from  review  under 
Executive  Order  12866,  this  final  rule  is 
not  subject  to  Executive  Order  13211, 
entitled  “Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use”  (66 
FR  28355,  May  22,  2001)  or  Executive 
Order  13045,  entitled  “Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks”  (62  FR  19885, 
April  23,  1997).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA)  (44 
U.S.C.  3501  et  seq.),  nor  does  it  require 
any  special  considerations  under 
Executive  Order  12898,  entitled 
“Federal  Actions  to  Address 
Environmental  justice  in  Minority 
Populations  and  Low-Income 
Populations”  (59  FR  7629,  February  16, 
1994). 

Since  tolerances  and  exemptions  that 
are  established  on  the  basis  of  a  petition 
under  FFIXIA  section  408(d),  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.,S.C.  (>01  at 
saq.],  do  not  apjjly. 

Tliis  final  rule  directly  regulates 
growers,  food  ])rocessors,  food  handlers, 
and  food  retailers,  not  States  or  tribes, 
nor  does  this  action  alter  the 
relationships  or  distribution  of  power 
and  responsibilities  established  by 
(Congress  in  the  preemption  provisions 
of  FFDCA  section  408(n)(4).  As  such, 
the  Agency  has  determined  that  this 
action  will  not  have  a  substantial  direct 
effect  on  States  or  tribal  governments, 
on  the  relationship  between  the  national 
government  and  the  States  or  tribal 
governments,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  or  between 
the  Federal  Government  and  Indian 
tribes.  Thus,  the  Agency  has  determined 
that  Executive  Order  13132,  entitled 
“Federalism”  (64  FR  43255,  August  10, 
1999)  and  Executive  Order  13175, 
entitled  “Consultation  and  Coordination 
with  Indian  Tribal  Governments”  (65  FR 
67249,  November  9,  2000)  do  not  apply 
to  this  final  rule.  In  addition,  this  final 
rule  does  not  impose  any  enforceable 
duty  or  contain  any  unfunded  mandate 
as  described  under  Title  II  of  the 


Unfimded  Mandates  Reform  Act  of  1995 
(UMRA)  (2  U.S.G.  1501  et  seq.]. 

This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA)  (15  U.S.G.  272  note). 

VII.  Congressional  Review  Act 

Pursuant  to  the  Congressional  Review 
Act  (5  U.S.C.  801  et  seq.),  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  action  is  not  a  “major 
rule”  as  defined  by  5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  March  28,  2014. 

Lois  Rossi, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

■  1 .  The  authority  citation  for  part  180 
c:ontinues  to  nsad  as  follows: 

Authority:  21  tJ.S.t;.  321  ((|),  34()a  and  371. 

■  2.  In  (j  180.609: 

■  a.  Remove  “Wluiat,  bran”  from  the 
table  in  paragraph  (a)(1). 

■  1).  Add  “Wheat,  grain”  in  alphabetical 
order  to  the  table  in  paragraph  (a)(1). 

■  c.  Revise  “Milk”  and  “Milk,  fat”  in 
the  table  in  paragraph  (a)(2). 

The  amendments  read  as  follows: 


§  1 80.609  Fluoxastrobin;  tolerances  for 
residues. 

(a)  General.  (1)  *  *  * 


Commodity 

Parts  per 
million 

Wheat,  grain  . 

0.15 

(2)*  *  * 

Commodity 


Parts  per 
million 


Milk  .  0.03 

Milk,  fat  .  0.75 


***** 

IFR  Doc.  2014-07820  Filed  4-10-14;  8:45  ami 
BILLING  CODE  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  90 

[WT  Docket  No.  96-86;  DA  12-1942] 

Service  Rules  Governing  Public  Safety 
Narrowband  Operations  in  the  769- 
775/799-805  MHz  Bands 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  In  this  document,  the 
Commission  amends  its  rules  to  change 
the  date  of  the  “substantial  service” 
benchmarks  applicable  to  700  MHz 
narrowband  State  licenses.  This  is 
intended  to  conform  the  dates  lused  for 
the  sub.stantial  service  benchmarks 
under  the  Ckimmission  rules  to  the 
deadlines  specified  in  the  C4)mmis.sion’s 
july  2011  Declaratory  Ruling. 

DATES:  Infective  April  11, 2014. 

FOR  FURTHER  INFORMATION  CONTACT: 
l)ifi(!  Osborne,  E.srj.,  Policy  and 
Licensing  Division,  Ihihlic  Safety  and 
Homeland  Security  Bureau,  (202)  418- 
3627,  or  by  (unail  at  I)ifia.()shorna& 
faa.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
.summary  of  the  Order  in  WT  Docket  No. 
96-86,  DA  12-1942,  adopted  on 
December  2,  2012,  and  released  on 
December  3,  2012.  The  document  is 
available  for  download  at  http:// 
fjoIIfoss.fcc.gov/edocs _public/.  The 
complete  text  of  this  document  is  also 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Information  Center, 
Portals  II,  445  12th  Street  SW.,  Room 
CY-A257,  Washington,  DC  20554.  To 
request  materials  in  accessible  formats 
for  people  with  disabilities  (Braille, 
large  print,  electronic  files,  audio 
format),  send  an  email  to  FCC504@ 
fcc.gov  or  call  the  Consumer  & 
Governmental  Affairs  Bureau  at  202- 
418-0530  (voice),  202-418-0432  (TTY). 

1.  In  1998,  the  Gommission 
established  the  initial  band  plan  and 
service  rules  for  the  24  meg^ertz  of 
public  safety  spectrum  in  the  700  MHz 
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band  that  was  reallocated  from 
television  broadcast  use  as  a  result  of 
the  DTV  transition.  In  2000,  the 
Commission  designated  2.4  megahertz 
of  the  700  MHz  narrowband  spectrum 
for  statewide  geographic  licensing.  In 
addition,  the  Commission  also 
established  “substantial  service” 
performance  requirements  for  the 
narrowband  State  licenses,  which 
included  five-  and  ten-year  benchmarks 
for  state  licensees  to  establish  specified 
levels  of  substantial  service  within  their 
statewide  license  areas.  The 
Commission  determined  that  these 
benchmarks  would  be  calculated  based 
upon  the  anticipated  completion  date  of 
the  DTV  transition;  January  1,  2007. 
Accordingly,  the  Commission 
established  its  five-  and  ten-year 
benchmark  deadlines  listed  in  §  90.529 
based  upon  this  January  1,  2007  date. 
Subsequently,  however,  the 
Commission  extended  the  DTV 
transition  date  to  June  12,  2009. 

2.  In  July  2011,  the  Commission 
issued  a  Declaratory  Ruling  establishing 
that  the  five-  and  ten-year  substantial 
service  deadlines  set  forth  in  §  90.529 
begin  with  the  June  12,  2009  amended 
DTV  transition  date.  Accordingly,  the 
five-  and  ten-year  substantial  service 
deadlines  occur  on  June  13,  2014  and 
June  13,  2019,  respectively. 

3.  In  this  Order,  the  Commission’s 
Public  Safety  and  Homeland  Security 
Bureau,  on  delegated  authority, 
conforms  the  “substantial  service” 
deadlines  in  §90.529(bJ  for  700  MHz 
public  safety  state-licensees  to  comply 
with  the  deadlines  listed  in  the 
Commission’s  July  2011  Declaratory 
Ruling.  Thus,  this  Order  revises  the 
language  of  §  90.529(bJ  to  accurately 
reflect  the  date  determined  in  the 
Declaratory  Ruling. 

4.  The  Order  merely  revises  the 
language  in  §  90.529(b)  to  accurately 
reflect  the  substantial  service  deadlines. 
These  revisions  are  thus  ministerial, 
non-substantive,  and  editorial. 
Accordingly,  the  Bureau  foimd  good 
cause  to  conclude  that  notice  and 
comment  procedures  are  unnecessary 
and  would  serve  no  useful  purpose. 
Because  the  rule  revisions  will  not  affect 
the  substantive  rights  or  interests  of  any 
licensee,  the  Bureau  also  found  good 
cause  to  make  these  non-substantive, 
editorial  revisions  of  the  rules  effective 
upon  publication  in  the  Federal 
Register. 

5.  The  Bureau  adopted  this  Order 
pursuant  to  its  delegated  authority  to 
“conduct!]  rulemaking  proceedings”  in 
matters  pertaining  to  public  safety  and 
homeland  security.  Pursuant  to  §  0.392 
of  the  Commission’s  rules,  the  Bureau 
Chief  is  “delegated  authority  to  perform 


all  functions  of  the  Bureau,  described  in 
.  .  .  §  0.191”  with  certain  specified 
exceptions.  Specifically,  §  0.392(e) 
provides  that  the  Bureau  can  make 
ministerial  amendments  to  rule  parts, 
with  specific  exceptions  “where  novel 
questions  of  fact,  law  or  policy  are  not 
involved.”  None  of  those  exceptions  is 
present  here. 

Procedural  Matters 

A.  Final  Regulatory  Flexibility  Analysis 

6.  Because  the  Commission  adopted 
this  Order  without  the  publication  of  a 
notice  of  proposed  rulemaking,  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  does  not  require  the  Commission 
to  prepare  a  regulatory  flexibility 
analysis. 

R.  Paperwork  Reduction  Act  of  1995 
Analysis 

7.  This  document  does  not  contain 
new  or  modified  information  collection 
requirements  subject  to  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13.  Therefore,  it  does  not  contain  any 
new  or  modified  information  collection 
burden  for  small  business  concerns  with 
fewer  than  25  employees,  pursuant  to 
the  Small  Business  Paperwork  Relief 
Act  of  2002,  Public  Law  107-198,  see  44 
U.S.C.  3506(c)(4j. 

Ordering  Clauses 

8.  Accordingly,  it  is  ordered  that, 
pursuant  to  sections  1,  2,  4(i),  303(r), 

332  and  337  of  the  Communications  Act 
of  1934,  as  amended,  47  U.S.C.  151,  152, 
154(iJ,  303(r),  332  and  337,  and  §§  0.191 
and  0.392(e),  47  CFR  0.191,  0.392(e),  the 
Order  in  WT  Docket  No.  96-86,  DA  12- 
1942  is  hereby  adopted. 

9.  It  is  further  ordered  that,  pursuant 
to  5  U.S.C.  553(d)(3),  the  rules  adopted 
herein  will  become  effective  upon 
publication  in  the  Federal  Register. 

10.  It  is  further  ordered  that  the 
Bureau  shall  send  a  copy  of  the  Order 
in  WT  Docket  No.  96-86,  DA  12-1942 
in  a  report  to  Congress  and  the  General 
Accounting  Office  pursuant  to  the 
Congressional  Review  Act,  5  U.S.C. 
801(a)(1)(A). 

List  of  Subjects  in  47  CFR  Part  90 
Radio. 

Federal  Communications  Commission. 

David  G.  Simpson, 

Rear  Admiral,  USN  (ret.),  Chief,  Public  Safety 
and  Homeland  Security  Bureau. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  Part  90  to 
read  as  follows: 


PART  90— PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

■  1.  The  authority  citation  for  part  90 
continues  to  read  as  follows: 

Authority:  Sections  4(i),  11,  303(g),  303(r), 
and  332(c)(7)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  154(i),  161, 
303(g),  303(r),  and  332(c)(7). 

■  2.  Section  90.529  is  amended  by 
revising  paragraphs  (b)(1)  and  (b)(2)  to 
read  as  follows: 

§  90.529  State  License. 

***** 

(b)*  *  * 

(1)  Providing  or  prepared  to  provide 
“substantial  service”  to  one-third  of 
their  population  or  territory  by  June  13, 
2014,  i.e.,  within  five  years  of  the  date 
that  incumbent  broadcasters  are 
required  to  relocate  to  other  portions  of 
the  spectrum; 

(2)  Providing  or  prepared  to  provide 
“substantial  service”  to  two-thirds  of 
their  population  or  territory  by  June  13, 
2019,  i.e.,  within  ten  years  of  the  date 
that  incumbent  broadcasters  are 
required  to  relocate  to  other  portions  of 
the  spectrum. 

***** 

|FR  Doc.  2014-08181  Filed  4-10-14;  8:45  am] 
BILLING  CODE  6712-01-P 


GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Part  552 

[GSAR  Change  56;  GSAR  Case  2012-G501; 
Docket  No.  2013-0006;  Sequence  1] 

RIN  3090-AJ36 

General  Services  Administration 
Acquisition  Regulation  (GSAR); 
Electronic  Contracting  Initiative  (ECl); 
Correction 

AGENCY:  Office  of  Acquisition  Policy, 
General  Services  Administration  (GSA). 
ACTION:  Final  rule;  Correction. 

SUMMARY:  The  General  Services 
Administration  (GSA)  is  issuing  a 
correction  to  GSAR  Change  56;  GSAR 
Case  2012-G501;  Electronic  Contracting 
Initiative  (ECI),  which  was  published  in 
the  Federal  Register  at  79  FR  14182, 
March  13,  2014. 

DATES:  Effective:  April  14,  2014. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Dana  Munson,  General  Services 
Acquisition  Policy  Division,  at  202- 
357-9652,  for  clarification  of  content. 
For  information  pertaining  to  status  or 
publication  schedules,  contact  the 
Regulatory  Secretariat  Division  (MVCB), 
1800  F  Street  NW.,  Washington,  DC 
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20405,  202-501-4755.  Please  cite  GSAR 
Case  2012-G501;  Correction. 
SUPPLEMENTARY  INFORMATION:  GSA 
published  a  document  in  the  published 
in  the  Federal  Register  at  79  FR  14182, 
March  13,  2014,  inadvertently  section 
552.238-81  contained  typographical 
errors. 

Correction 

In  the  rule  FR  Doc.  2014-05409 
published  in  the  Federal  Register  at  79 
FR  14182,  March  13,  2014,  make  the 
following  corrections: 

■  1.  On  page  14184,  in  the  second 
column,  section  552.238-81,  paragraph 
(b)(iii)  remove  “as  described  in 
552.212-70,  Preparation  of  Offer 
(Multiple  Award  Schedule),  is  required” 
and  add  “must  be  submitted  in 
accordance  with  the  request  for 
proposal”  in  its  place. 

■  2.  On  page  14184,  in  the  second 
column,  section  552.238-81,  paragraph 
(b)(iv)  remove  “GSAR  552.211-78, 
Commercial  Delivery  Schedule 
(Multiple  Award  Schedule)”  and  add 
“the  request  for  proposal”  in  its  place. 

Authority:  40  U.S.C.  121(c). 

Dated:  April  7,  2014. 

Jeffrey  Koses, 

Senior  Procurement  Executive,  Office  of 
Acquisition  Policy,  Office  of  Government¬ 
wide  Policy. 

|FR  Doc.  2014-08145  Filed  4-10-14;  8:45  am] 

BILLING  CODE  6820-61-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50CFR  Part  17 

[Docket  No.  FWS-R2-ES-201 2-0035; 
4500030113] 

RIN  1018-AY22 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Threatened  Species  Status  for  the 
Georgetown  Salamander  and  Salado 
Salamander  Throughout  Their  Ranges; 
Final  Rule;  Correction 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 


ACTION:  Correcting  amendments. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service,  published  a  final  rule 
in  the  Federal  Register  on  February  24, 
2014,  to  list  the  Georgetown  salamander 
and  Salado  salamander  as  threatened 
throughout  their  ranges  under  the 
Endangered  Species  Act  of  1973  (Act), 
as  amended  (Act).  Inadvertently,  we 
made  a  technical  error  in  our  regulatory 
text.  This  action  makes  the  necessary 
correction  to  the  List  of  Endangered  and 
Threatened  Wildlife.  We  are  also  taking 
this  opportunity  to  revise  another  entry 
on  the  List  to  correct  a  typographical 
error. 

DATES:  This  correction  is  effective  April 
11, 2014. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Wilkinson,  (703)  358-2506. 
SUPPLEMENTARY  INFORMATION: 

Salamander  Corrections 

In  a  final  rule  that  published  February 
24,  2014  (79  FR  10236),  we  added  the 
Georgetown  salamander  (Eurycea 
naufragia)  and  the  Salado  salamander 
(Eurycea  chisholmensis)  to  the  List  of 
Endangered  and  Threatened  Wildlife, 
which  is  presented  in  a  table  format  in 
the  Code  of  Federal  Regulations  at  50 
CFR  17.11(h).  However,  we 
inadvertently  left  out  the  “When  listed” 
number  in  the  table  entry  for  each  of  the 
two  species. 

A  “When  Listed”  number  is  a 
footnote  that  directs  readers  to  a  list  of 
publication  dates  printed  in  a  list  below 
the  table.  This  field  is  not  regulatory, 
but  gives  readers  helpful  information 
that  enables  them  to  find  the  final  rule 
as  it  appeared  in  the  Federal  Register. 

The  Georgetown  salamander  and  the 
Salado  salamander  should  have  the 
same  “When  listed”  number:  829. 
Therefore,  we  are  correcting  the  table  to 
include  the  “When  listed”  number  for 
both  species.  This  change  does  not 
affect  the  status  of  either  species  under 
the  Act. 

Additional  Correction 

In  this  rulemaking  document  we  also 
include  language  to  correct  a 
typographical  error  in  the  List  of 


Endangered  and  Threatened  Wildlife. 
When  the  vicuna  was  added  to  the  List 
in  2002  (67  FR  37695,  May  30,  2002),  an 
error  was  introduced  in  the  “Vertebrate 
population  where  endangered  or 
threatened”  column.  “Ecuador”  was 
erroneously  presented  as  “Ecudator”. 

We  take  this  opportunity  to  correct  this 
error. 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

For  the  reasons  given  in  the  preamble, 
we  amend  part  17,  subchapter  B  of 
chapter  1,  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17— [AMENDED] 

■  1 .  The  authority  citation  for  part  1 7 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  1531- 
1544;  4201-4245;  unless  otherwise  noted. 

■  2.  Amend  §  17.11(h),  the  List  of 
Endangered  and  Threatened  Wildlife,  by 
revising  the  entries  for  “Vicuna”  under 
Mammals  and  the  entries  for 
“Salamander,  Georgetown”  and 
“Salamander,  Salado”  under 
Amphibians  to  read  as  set  forth  below: 

§  17.11  Endangered  and  threatened 
wildlife. 

■k  ic  -k  i(  -k 

(h)  *  *  * 


Species 


Common  name  Scientific  name 


Vertebrate 

Historic  range  Status  When  iisted  SSai 

threatened 


Mammals 


Vicuna  .  Vicugna  vicugna  .  Argentina,  Bolivia,  Entire,  except  Ecua-  T  3,724  NA  17.40(m) 

Chile,  Ecuador,  dor. 

Peru. 
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Species 


Common  name  Scientific  name 


Historic  range 


Vertebrate 
population  where 
endangered  or 
threatened 


Status  When  listed 


Critical 

habitat 


Special 

rules 


Vicuna  .  Vicugna  vicugna  .  Argentina,  Bolivia,  Ecuador  .  E  3,724  NA  NA 

Chile,  Ecuador, 

Peru. 


Amphibians 


Salamander,  Eurycea  naufragia  ..  U.S.A.  (TX)  .  Entire  .  T  829  NA  NA 

Georgetown. 


Salamander,  Salado  Eurycea  U.S.A.  (TX)  .  Entire  .  T  829  NA  NA 

chisholmensis. 


Dated:  April  8,  2014. 

Tina  A.  Campbell, 

Chief,  Division  of  Policy  and  Directives 
Management. 

IFR  Doc.  2014-08193  Filed  4-10-14;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  635 

[Docket  No.  130214139-3542-02] 

RIN  0648-XD222 

Atlantic  Highly  Migratory  Species; 
Atlantic  Bluefin  Tuna  Fisheries 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Temporary  rule;  closure  of 
Angling  category  southern  area  trophy 
fishery. 

SUMMARY:  NMFS  closes  the  southern 
area  Angling  category  fishery  for  large 
medium  and  giant  (“trophy”  (i.e., 
measuring  73  inches  curved  fork  length 
or  greater))  Atlantic  bluefin  tuna  (BFT). 
This  action  is  being  taken  to  prevent  any 
further  overharvest  of  the  Angling 
category  southern  area  trophy  BFT 
subquota. 

DATES:  Effective  April  11,  2014,  through 
December  31,  2014. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  McLaughlin  or  Brad  McHale, 
978-281-9260. 


SUPPLEMENTARY  INFORMATION: 

Regulations  implemented  under  the 
authority  of  the  Atlantic  Tunas 
Convention  Act  (ATCA;  16  U.S.C.  971  et 
seq.)  and  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act;  16  U.S.C.  1801 
et  seq.)  governing  the  harvest  of  BFT  by 
persons  and  vessels  subject  to  U.S. 
jurisdiction  are  found  at  50  CFR  part 
635.  Section  635.27  subdivides  the  U.S. 
BFT  quota  recommended  by  the 
International  Commission  for  the 
Conservation  of  Atlantic  Tunas  (ICCAT) 
among  the  various  domestic  fishing 
categories,  per  the  allocations 
established  in  the  2006  Consolidated 
Atlantic  Highly  Migratory  Species 
Fishery  Management  Plan  (2006 
Consolidated  HMS  FMP)  and  in 
accordance  with  implementing 
regulations  (71  FR  58058,  October  2, 
2006). 

NMFS  is  required,  under 
§  635.28(a)(1),  to  file  a  closure  notice 
with  the  Office  of  the  Federal  Register 
for  publication  when  a  BFT  quota  is 
reached  or  is  projected  to  be  reached. 

On  and  after  the  effective  date  and  time 
of  such  notification,  for  the  remainder  of 
the  fishing  year  or  for  a  specified  period 
as  indicated  in  the  notification, 
retaining,  possessing,  or  landing  BFT 
under  that  quota  category  is  prohibited 
until  the  opening  of  the  subsequent 
quota  period  or  until  such  date  as 
specified  in  the  notice. 

Angling  Category  Large  Medium  and 
Giant  Southern  “Trophy”  Fishery 
Closure 

The  2014  BFT  fishing  year,  which  is 
managed  on  a  calendar-year  basis  and 
subject  to  an  annual  calendar-year 
quota,  began  January  1,  2014.  The 


Angling  category  season  opened  January 
1,  2014,  and  continues  through 
December  31,  2014.  The  currently 
codified  Angling  category  quota  is  182 
mt,  of  which  4.2  mt  is  allocated  for  the 
harvest  of  large  medium  and  giant 
(trophy)  BFT  from  the  regulatory  area  by 
vessels  fishing  under  the  Angling 
category  quota,  with  1.4  mt  for  the  area 
north  of  39°18'  N.  lat.  (off  Great  Egg 
Inlet,  NJ)  and  2.8  mt  for  the  area  south 
of  39°18'  N.  lat.,  including  the  Gulf  of 
Mexico.  Trophy  BFT  measure  73  inches 
(185  cm)  curved  fork  length  or  greater. 

Based  on  information  from  the  NMFS 
Automated  Landings  Reporting  System 
and  the  North  Carolina  Tagging 
Program,  NMFS  has  determined  that  the 
codified  Angling  category  trophy  BFT 
subquota  has  been  taken  and  that  a 
closure  of  the  southern  area  trophy  BFT 
fishery  is  warranted  at  this  time. 
Therefore,  retaining,  possessing,  or 
landing  large  medium  or  giant  BFT 
south  of  39°18'  N.  lat.  by  persons  aboard 
vessels  permitted  in  the  HMS  Angling 
category  and  the  HMS  Charter/Headboat 
category  must  cease  at  11:30  p.m.  local 
time  on  April  11,  2014.  This  action  is 
intended  to  prevent  any  further 
overharvest  of  the  Angling  category 
southern  area  trophy  BFT  subquota,  and 
is  taken  consistent  with  the  regulations 
at  §  635.28(a)(1).  Please  note,  while  this 
inseason  action  prohibits  retention  of 
large  medium  and  giant  BFT  by  persons 
aboard  HMS  Charter/Headboat  category 
vessels  while  fishing  recreationally, 
commercial  retention  of  large  medium 
and  giant  BFT  on  HMS  Charter/ 
Headboat  category  vessels  is  currently 
prohibited  because  the  General  category 
is  closed  until  June  1,  2014. 
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HMS  Angling  and  HMS  Charter/ 
Headboat  category  permit  holders  may 
catch  and  release  (or  tag  and  release) 

BFT  of  all  sizes,  subject  to  the 
requirements  of  the  catch-and-release 
and  tag-and-release  programs  at 
§  635.26.  Anglers  are  also  reminded  that 
all  BFT  that  are  released  must  be 
handled  in  a  manner  that  will  maximize 
survival,  and  without  removing  the  fish 
from  the  water,  consistent  with 
requirements  at  §  635.21(a)(1).  For 
additional  information  on  safe  handling, 
see  the  “Careful  Catch  and  Release” 
brochure  available  at 
wnvw. nmfs.noaa.gov/sfa/hms/. 

If  needed,  subsequent  Angling 
category  adjustments  will  be  published 
in  the  Federal  Register.  In  addition, 
fishermen  may  call  the  Atlantic  Tunas 
Information  Line  at  (888)  872-8862  or 
(978)  281-9260,  or  access 
hmspermits.noaa.gov,  for  updates. 

Classification 

The  Assistant  Administrator  for 
NMFS  (AA)  finds  that  it  is  impracticable 
and  contrary  to  the  public  interest  to 


provide  prior  notice  of,  and  an 
opportunity  for  public  comment  on,  this 
action  for  the  following  reasons: 

The  regulations  implementing  the 
2006  Consolidated  HMS  FMP  provide 
for  inseason  retention  limit  adjustments 
and  fishery  closures  to  respond  to  the 
unpredictable  nature  of  BFT  availability 
on  the  fishing  groimds,  the  migratory 
nature  of  this  species,  and  the  regional 
variations  in  the  BFT  fishery.  The 
closure  of  the  southern  area  Angling 
category  trophy  fishery  is  necessary  to 
prevent  any  further  overharvest  of  the 
southern  area  trophy  fishery  subquota. 
NMFS  provides  notification  of  closures 
by  publishing  the  notice  in  the  Federal 
Register,  emailing  individuals  who  have 
subscribed  to  the  Atlantic  HMS  News 
electronic  newsletter,  and  updating  the 
information  posted  on  the  Atlantic 
Tunas  Information  Line  and  on 
hmspermits.noaa.gov. 

These  fisheries  are  currently 
underway  and  delaying  this  action 
would  be  contrary  to  the  public  interest 
as  it  could  result  in  excessive  trophy 


BFT  landings  that  may  result  in  futvue 
potential  quota  reductions  for  the 
Angling  category  and  potentially  other 
BFT  quota  categories,  depending  on  the 
magnitude  of  a  potential  Angling 
category  overharvest.  NMFS  must  close 
the  southern  area  trophy  BFT  fishery 
before  additional  landings  of  these  sizes 
of  BFT  accumulate.  Therefore,  the  A  A 
finds  good  cause  under  5  U.S.C. 
553(b)(B)  to  waive  prior  notice  and  the 
opportunity  for  public  comment.  For  all 
of  the  above  reasons,  there  is  good  cause 
under  5  U.S.C.  553(d)  to  waive  the  30- 
day  delay  in  effectiveness. 

This  action  is  being  taken  under  50 
CFR  635.28(a)(1),  and  is  exempt  from 
review  under  Executive  Order  12866. 

Authority:  16  U.S.C.  971  et  seq.  and  1801 
et  seq. 

Dated:  April  8,  2014. 

Emily  H.  Menashes, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
IFR  Doc.  2014-08155  Filed  4-8-14;  4:15  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 

7  CFR  Part  457 

[Docket  No.  FCIC-1 3-0003] 

RIN  0563-AC42 

Common  Crop  Insurance  Regulations; 
Pear  Crop  Provisions 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  Common  Crop  Insurance 
Regulations,  Pear  Crop  Provisions.  The 
intended  effect  of  this  action  is  to 
improve  coverage  available  to  pear 
producers,  to  clarify  existing  policy 
provisions  to  better  meet  the  needs  of 
insured  producers,  and  to  reduce 
vulnerability  to  program  fraud,  waste, 
and  abuse.  Changes  are  also  proposed  to 
the  Optional  Coverage  for  Pear  Quality 
Adjustment  Endorsement  to  broaden 
coverage  available  to  producers  to 
manage  their  risk  more  effectively.  The 
proposed  changes  will  be  effective  for 
the  2015  and  succeeding  crop  years. 
DATES:  Written  comments  and  opinions 
on  this  proposed  rule  will  be  accepted 
until  close  of  business  May  12,  2014  and 
will  be  considered  when  the  rule  is  to 
be  made  final. 

ADDRESSES:  FCIC  prefers  that  comments 
be  submitted  electronically  through  the 
Federal  eRulemaking  Portal.  You  may 
submit  comments,  identified  by  Docket 
ID  No.  FCIC-1 3-0003,  by  any  of  the 
following  methods: 

•  Federal  eRulemaking  Portal:  http:// 
WWW. regulations. gov.  Follow  the 
instructions  for  submitting  comments. 

•  Mail:  Director,  Product 
Administration  and  Standards  Division, 
Risk  Management  Agency,  United  States 
Department  of  Agriculture,  P.O.  Box 
419205,  Kansas  City,  MO  64133-6205. 

All  comments  received,  including 
those  received  by  mail,  will  be  posted 
without  change  to  http:// 


www.regulations.gov,  including  any 
personal  information  provided,  and  can 
be  accessed  by  the  public.  All  comments 
must  include  the  agency  name  and 
docket  number  or  Regulatory 
Information  Number  (RIN)  for  this  rule. 
For  detailed  instructions  on  submitting 
comments  and  additional  information, 
see  http://www.regulations.gov.  If  you 
are  submitting  comments  electronically 
through  the  Federal  eRulemaking  Portal 
and  want  to  attach  a  document,  we  ask 
that  it  be  in  a  text-based  format.  If  you 
want  to  attach  a  document  that  is  a 
scanned  Adobe  PDF  file,  it  must  be 
scanned  as  text  and  not  as  an  image, 
thus  allowing  FCIC  to  search  and  copy 
certain  portions  of  your  submissions. 

For  questions  regarding  attaching  a 
document  that  is  a  scanned  Adobe  PDF 
file,  please  contact  the  RMA  Web 
Content  Team  at  (816)  823-4694  or  by 
email  at  rmaweb.content@rma.usda.gov. 

Privacy  Act:  Anyone  is  able  to  search 
the  electronic  form  of  all  comments 
received  for  any  dockets  by  the  name  of 
the  individual  submitting  the  comment 
(or  signing  the  comment,  if  submitted 
on  behalf  of  an  association,  business, 
labor  union,  etc.).  You  may  review  the 
complete  User  Notice  and  Privacy 
Notice  for  Regulations.gov  at  http:// 
www.regulations.gov/ttlprivacyNotice. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Hoffmann,  Director,  Product 
Administration  and  Standards  Division, 
Risk  Management  Agency,  United  States 
Department  of  Agriculture,  Beacon 
Facility,  Stop  0812,  Room  421,  P.O.  Box 
419205,  Kansas  City,  MO  64141-6205, 
telephone  (816)  926-7730. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
not-significant  for  the  purposes  of 
Executive  Order  12866  and,  therefore,  it 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  (0MB). 

Paperwork  Reduction  Act  of  1995 

Pursuant  to  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35),  the  collections  of 
information  in  this  rule  have  been 
approved  by  OMB  under  control 
number  0563-0053. 

E-Government  Act  Compliance 

FCIC  is  committed  to  complying  with 
the  E-Government  Act  of  2002,  to 
promote  the  use  of  the  Internet  and 


other  information  technologies  to 
provide  increased  opportunities  for 
citizen  access  to  Government 
information  and  services,  and  for  other 
purposes. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  establishes 
requirements  for  Federal  agencies  to 
assess  the  effects  of  their  regulatory 
actions  on  State,  local,  and  tribal 
governments  and  the  private  sector. 

This  rule  contains  no  Federal  mandates 
(under  the  regulatory  provisions  of  title 
II  of  the  UMRA)  for  State,  local,  and 
tribal  governments  or  the  private  sector. 
Therefore,  this  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
UMRA. 

Executive  Order  13132 

It  has  been  determined  under  section 
1(a)  of  Executive  Order  13132, 
Federalism,  that  this  rule  does  not  have 
sufficient  implications  to  warrant 
consultation  with  the  States.  The 
provisions  contained  in  this  rule  will 
not  have  a  substantial  direct  effect  on 
States,  or  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Executive  Order  13175 

This  rule  has  been  reviewed  in 
accordance  with  the  requirements  of 
Executive  Order  13175,  Consultation, 
and  Coordination  with  Indian  Tribal 
Governments.  The  review  reveals  that 
this  regulation  will  not  have  substantial 
and  direct  effects  on  Tribal  governments 
and  will  not  have  significant  Tribal 
implications. 

Regulatory  Flexibility  Act 

FCIC  certifies  that  this  regulation  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Program  requirements  for  the 
Federal  crop  insurance  program  are  the 
same  for  all  producers  regardless  of  the 
size  of  their  farming  operation.  For 
instance,  all  producers  are  required  to 
submit  an  application  and  acreage 
report  to  establish  their  insurance 
guarantees  and  compute  premium 
amounts,  and  all  producers  are  required 
to  submit  a  notice  of  loss  and 
production  information  to  determine  the 
amount  of  an  indemnity  payment  in  the 
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event  of  an  insured  cause  of  crop  loss. 
Whether  a  producer  has  10  acres  or 
1000  acres,  there  is  no  difference  in  the 
kind  of  information  collected.  To  ensure 
crop  insurance  is  available  to  small 
entities,  the  Federal  Crop  Insurance  Act 
authorizes  FCIC  to  waive  collection  of 
administrative  fees  from  limited 
resource  farmers.  FCIC  believes  this 
waiver  helps  to  ensure  that  small 
entities  are  given  the  same  opportunities 
as  large  entities  to  manage  their  risks 
through  the  use  of  crop  insurance.  A 
Regulatory  Flexibility  Analysis  has  not 
been  prepared  since  this  regulation  does 
not  have  an  impact  on  small  entities, 
and,  therefore,  this  regulation  is  exempt 
from  the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605). 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24,  1983. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12988  on  civil  justice  reform.  The 
provisions  of  this  rule  will  not  have  a 
retroactive  effect.  The  provisions  of  this 
rule  will  preempt  State  and  local  laws 
to  the  extent  such  State  and  local  laws 
are  inconsistent  herewith.  With  respect 
to  any  direct  action  taken  by  FCIC  or 
action  by  FCIC  directing  the  insurance 
provider  to  take  specific  action  under 
the  terms  of  the  crop  insurance  policy, 
the  administrative  appeal  provisions 
published  at  7  CFR  part  11,  or  7  CFR 
part  400,  subpart  J  for  determinations  of 
good  farming  practices,  as  applicable, 
must  be  exhausted  before  any  action 
against  FCIC  for  judicial  review  may  be 
brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  economic  impact  on  the 
quality  of  the  human  environment, 
health,  or  safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Background 

FCIC  proposes  to  amend  the  Common 
Crop  Insurance  Regulations  (7  CFR  part 
457)  by  revising  §  457.111  Pear  Crop 
Provisions,  to  be  effective  for  the  2015 


and  succeeding  crop  years.  Several 
requests  have  been  made  for  changes  to 
improve  the  coverage  offered  by 
clarifying  and  strengthening  existing 
policy  provisions,  adding  provisions  to 
improve  the  integrity  of  the  program, 
and  revising  the  Optional  Coverage  for 
Pear  Quality  Adjustment  Endorsement. 

The  proposed  changes  are  as  follows: 

1.  FCIC  proposes  to  remove  all 
references  to  section  titles  of  the  Basic 
Provisions.  This  information  is 
currently  contained  in  parenthesis 
following  references  to  section  numbers 
of  the  Basic  Provisions  throughout  the 
Crop  Provisions.  The  section  numbers 
should  provide  sufficient  guidance  to 
locate  the  applicable  provision. 

2.  Section  1 — FCIC  proposes  to 
remove  the  definition  of  “varietal 
group”  and  replace  it  with  the  term 
type,  the  unit  structure  will  be  by  type 
as  specified  in  the  Special  Provisions. 

3.  Section  2 — FCIC  proposes  to  revise 
section  2  to  allow  optional  units  by 
irrigated  and  non-irrigated  practices. 
Some  northeastern  regions  have  both 
practices  available  and  this  change  will 
allow  producers  to  insure  their  non- 
irrigated  acreage  separately  from  their 
irrigated  acreage.  Optional  units  will 
also  be  available  by  type  if  specified  in 
the  Special  Provisions.  This  change  is 
recommended  to  offer  insureds 
additional  risk  management  options  and 
to  be  consistent  with  other  perennial 
crop  policies. 

4.  Section  3 — FCIC  proposes  to  revise 
section  3(a)  to  allow  different  coverage 
levels  and  price  election  percentages  by 
type.  The  risks  may  not  be  the  same  for 
each  type  of  pear  so  this  gives  the 
producer  an  opportunity  to  tailor  the 
coverage  to  the  specific  risks  associated 
with  each  type. 

FCIC  proposes  to  redesignate  section 
3(c)  and  add  subparagraphs  (1)  through 
(4)  for  determining  production  to  count 
before  and  after  the  beginning  insurance 
period  if  the  producer  fails  to  notify  us 
of  circumstances  that  may  reduce  their 
production  guarantee.  This  language  is 
proposed  to  clarify  establishment  of  the 
production  guarantee. 

5.  Section  6 — FCIC  proposes  a 
revision  to  section  6(c)  to  allow  the 
insurance  provider  to  consent  to  a 
different  level  of  production  than  is 
specified  in  the  Crop  Provisions  or 
Special  Provisions.  Currently  the 
producer  must  get  a  written  agreement 
from  FCIC  to  obtain  coverage.  Under  the 
proposed  provisions,  the  Special 
Provisions  may  establish  the  production 
level  or  the  insurance  provider  may 
approve  a  level  of  production  in  writing 
after  completing  an  inspection.  This 
change  is  proposed  to  allow  the 


approval  of  the  level  of  production  to  be 
made  without  a  written  agreement. 

6.  Section  8 — FCIC  proposes  a 
revision  of  section  8(a)  for  clarity  of 
content  and  ease  in  reading.  FCIC 
proposes  to  redesignate  section  8(a)(2) 
as  8(a)(3).  FCIC  proposes  revising  the 
redesignated  section  8(a)(3),  which  is 
the  calendar  date  for  the  end  of 
insurance  by  providing  end  of  insurance 
dates  by  type.  This  proposed  change 
better  aligns  the  end  of  insurance  period 
with  the  time  the  fruit  will  be  mature 
and  harvested.  This  proposed  change 
may  affect  the  APH  databases’  of  some 
insureds  that  have  acreage  of  summer  or 
fall  pears  currently  insured  as  “all 
others”  making  it  necessary  to 
reconfigure  their  databases.  However, 
this  change  will  provide  consistency  in 
classification  and  grading  standards. 

7.  Section  9 — FCIC  proposes  to  revise 
this  section  to  clarify  that  losses  due  to 
insufficient  or  improper  application  of 
pest  controls  or  disease  controls  are  not 
covered  causes  of  loss. 

8.  Section  10 — FCIC  proposes  to  add 
a  new  section  10(a),  to  advise  insureds 
that  representative  samples  must  be  left 
in  the  event  of  damage.  This  provision 
is  added  to  be  consistent  with  other 
crop  policies  and  allows  insurance 
providers  the  opportunity  to  verify 
damage  and  its  cause. 

9.  Section  11 — FCIC  proposes  to  add 
an  example  at  the  end  of  section  11(b)(7) 
to  illustrate  the  settlement  of  claim. 

FCIC  proposes  to  revise  the  minimum 
size  requirement  from  180  to  165  or 
smaller  for  California  pear  quality 
adjustment  under  section 
ll(c)(3)(iii)(A).  This  change  was 
recommended  by  the  California  Pear 
Advisory  Board  to  align  with  industry 
standards. 

10.  Section  13(b) — kTlIC  proposes  to 
revise  the  coverage  available  under  tbe 
Pear  Quality  Adjustment  Endorsement. 
The  current  endorsement  provides 
quality  adjustment  for  damage  caused 
by  hail  that  does  not  grade  U.S.  No.  2 
or  better  in  accordance  with  United 
States  Standards  for  Grades  of  Summer 
and  Fall  Pears,  United  States  Standards 
for  Grades  of  Winter  Pears,  or  United 
States  Standards  for  Grades  of  Pears  for 
Processing.  FCIC  proposes  revising  the 
endorsement  to  include  quality 
adjustment  for  all  insured  causes  of  loss 
for  pears  that  do  not  grade  a  U.S.  No.l 
in  accordance  with  the  United  States 
Standards  for  Grades  of  Summer  and 
Fall  Pears  or  United  States  Standards  for 
Grades  of  Winter  Pears.  The  United 
States  Standards  for  Grades  of  Pears  for 
Processing  have  been  removed  from  the 
endorsement  because  processing  pears 
are  covered  in  the  base  policy.  The 
proposed  Optional  Coverage  for  Pear 
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Quality  Adjustment  Endorsement  has 
also  changed  the  grading  standard  from 
a  U.S.  No.  2  to  a  U.S.  No.  1.  The  change 
to  insure  a  higher  standard  should  prove 
to  be  more  valuable  to  producers.  This 
change  was  made  at  the  request  of 
producers  who  want  to  manage  their 
risk  more  effectively.  Premium  rating  for 
the  changes  in  this  endorsement  will 
also  be  reviewed  to  establish 
appropriate  premium  rates  to  maintain 
actuarial  soundne.ss. 

IT^lCl  jjropo.ses  removing  references 
])ertaining  to  all  cidl  production  as 
found  at  the  end  of  provi.sion  13(l))(2), 
13((;),  and  Ciurrcintly,  j)ears  that 

are  knocked  down  to  lln;  ground  l)y 
wiml,  or  that  are  frt)/,en  and  cannot  h(! 
|)acke(l  or  marketial  as  fr(;sh  j)(!ars  are 
considered  cnlls.  'I'he  proposed  (|nalily 
endor.seineni  will  include  all  insured 
causes  of  loss,  thentfon!,  damage  caused 
hy  wind  or  Ireeze  will  In;  covered. 

I  Inder  the  propo.sed  (|uality 
endorsement,  pears  grading  a  tJ.S.  No.  1 
will  he  production  to  count  at  the  full 
valiK!.  I'OK;  propo.ses  adding  a  new 
.section  1 2(hj(.'t)  stat ing  any  production 
sold  as  IJ..S.  No.  1  or  hetter  will  he 
included  as  production  to  count  under 
this  ojdion. 

This  change  is  ])ropo.sed  at  the  nupuist 
of  producers  and  industry  j)ersonnei  as 
the  value  of  lower  grade  ])ears  has 
diminished. 

I'XlKi  proposes  adding  a  new  section 
13(d),  stating  that  production  to  count 
under  the  endorsement  will  not  apply  in 
determining  the  producer’s  actual 
production  history  (APH).  The  APH  will 
be  based  on  all  harvested  and  appraised 
marketable  production  from  insurable 
acreage.  This  change  is  proposed  in 
order  to  maintain  consistency  in  APH 
reporting,  as  coverage  is  optional  for  the 
pear  quality  endorsement  and  can  be 
cancelled  in  Avriting  on  or  before  the 
cancellation  date;  therefore,  the  APH 
can  vary  significantly  from  year  to  year. 

FCIC  proposes  to  include  an  example 
at  the  end  of  the  endorsement  to 
demonstrate  how  the  quality  adjustment 
would  be  administered. 

Other  minor  editorial  changes  have 
been  made  to  make  the  provisions  more 
effective  and  consistent  with  other 
similar  Crop  Provisions. 

List  of  Subjects  in  7  CFR  Part  457 

Crop  insurance.  Pear,  Reporting  and 
recordkeeping  requirements. 

Proposed  Rule 

Accordingly,  as  set  forth  in  the 
preamble,  the  Federal  Crop  Insurance 
Corporation  proposes  to  amend  7  CFR 
part  457  effective  for  the  2015  and 
succeeding  crop  years  as  follows: 


PART  457— COMMON  CROP 
INSURANCE  REGULATIONS 

■  1 .  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1),  1506(o). 

■  2.  Amend  §  457.11 1  as  follows: 

■  a.  In  the  introductory  text  by 
removing  “2011”  and  adding  “2015” 
its  place; 

■  b.  In  section  1  by  removing  the 
definition  of  “varietal  groiip”; 

■  c.  Hy  revising  section  2: 

■  d.  In  .section  3  by: 

■  i.  Removing  the  ])bra.s(!  “(Insurance 
(aiarautees.  Coverage  Levels,  and  Prices 
for  Determining  ludenmities)”  in  the 
introductory  text; 

■  ii.  Revising  paragraph  (a); 

■  iii.  Revising  |)aragrapb  (b) 
introductory  text  by:  removing  Ibe 
phrase  “(Insurance  ( Inaranlees, 

Coverage  Levels,  and  Prices  lor 
Delermining  Indemnities)”;  and 
removing  “varietal  group”  and  adding 
the  term  “ty|)e”  in  its  |)lace; 

■  iv.  Revising  paragraph  3(b)(4)(iii); 

■  V.  Redesignating  |)aragrapb  (c)  as  (d); 
and 

■  vi.  Adding  new  |)aragrapb  (c); 

■  e.  In  section  4  by  removing  the  pbra.se 
“(Contract  Changes)”  in  the 
introductory  text; 

■  f.  In  section  5  by  removing  the  phrase 
“(Life  of  Policy,  Cancellation,  and 
Termination)”  in  the  introductory  text; 

■  g.  Amend  section  B  by: 

■  i.  Removing  the  phrase  “(Insured 
Crop)”  in  the  introductory  text; 

■  ii.  Revising  paragraph  (c); 

■  h.  In  section  7  by  removing  the  phrase 
“(Insurable  Acreage)”  in  the 
introductory  text; 

■  i.  Amend  section  8  by: 

■  i.  Revising  paragraphs  (a)  introductory 
text  and  (a)(1); 

■  ii.  Redesignating  paragraph  (a)(2)  as 
paragraph  (a)(3)  and  revising  newly 
redesignated  paragraph  (a)(3); 

■  iii.  Redesignating  paragraph  (c)  as 
paragraph  (a)(2)  and  revising  newly 
redesignated  paragraph  (a)(2); 

■  iv.  Redesignating  paragraph  (d)  as 
paragraph  (a)(4);  and 

■  V.  Removing  the  phrase  “(Insurance 
Period)”  in  paragraph  (b)  introductory 
text; 

■  j.  Amend  section  9  by: 

■  i.  Removing  the  phrase  “(Cause  of 
Loss)”  in  paragraph  (a)  introductory 
text; 

■  ii.  Adding  new  paragraphs  (a)(6)  and 
(7); 

■  iii.  Removing  the  phrase  “(Cause  of 
Loss)”  in  paragraph  (b)  introductory 
text; 

■  iv.  Removing  paragraphs  (b)(1)  and 
(b)(l)(i)  and  (ii);  and 


■  V.  Redesignating  paragraphs  (b)(2)  and 
(3)  as  (b)(1)  and  (2)  respectively; 

■  k.  Amend  section  10  by: 

■  i.  Designating  the  undesignated 
paragraph  at  the  beginning  of  the 
section  as  paragraph  (b)  and  removing 
the  phrase  “(Duties  in  the  Event  of 
Damage  or  Loss)”  in  newly  redesignated 
paragraph  (b); 

■  ii.  Redesignating  paragraphs  (a),  (b), 
and  (c)  as  paragraphs  (b)(1),  (2),  and  (3) 
respectively;  and 

■  iii.  Adding  a  new  ])aragrapb  (a); 

■  1.  Amend  sec;tion  1 1  by: 

■  i.  Removing  the  term  “varietal  group” 
in  paragraph  (b)(1)  and  replacing  it  with 
Ibe  term  “ly|)e”; 

■  ii.  Revising  paragraph  (b)(2); 

■  iii  Revising  paragraph  (b)(4); 

■  i  v.  Removing  Ibe  word  “t  bis”  in 
paragra|)li  (b)(())  and  adding  the  word 
“the”  in  its  place; 

■  V.  Revising  paragraph  (h)(7); 

■  vi.  In  |)aragrai)h  (c)(.3)(iii)(A)  hy 
removing  the  number  “18(1”  and  adding 
the  numher  “1B.5”  in  its  place;  and 

■  vii.  Removingthe  phra.se  “varietal 
group”  in  |)aragra|)h  (c)(3)(iii)(H)  and 
adding  in  its  |)lace  the  term  “type”; 

■  111.  Hy  revising  section  13. 

The  revisions  and  additions  read  as 

follows: 

§  457.1 1 1  Pear  crop  insurance  provisions. 

i(  ic  -k  ic  it 

2.  Unit  Division 

In  addition  to  the  provisions  in 
.section  34  of  the  Hasic  Provisions, 
optional  units  may  be  established  if 
each  optional  unit  is: 

(a)  Located  on  non-contiguous  land; 
or 

(b)  A  type  specified  in  the  Special 
Provisions. 

2  ★  *  * 

(a)  You  may  select  different  coverage 
levels  and  percent  of  price  elections  for 
each  type  in  the  county  as  specified  in 
the  Special  Provisions.  For  example,  if 
you  choose  75  percent  coverage  level 
and  100  percent  of  the  maximum  price 
election  for  one  type,  you  may  choose 
65  percent  coverage  level  and  75 
percent  of  the  maximum  price  election 
for  another  type.  If  you  elect  the 
Catastrophic  Risk  Protection  (CAT)  level 
of  insuremce  for  any  pear  type,  the  CAT 
level  of  coverage  will  be  applicable  to 
all  instned  pear  acreage  for  all  types  in 
the  county. 

(b) *  *  * 

(4)  *  *  * 

(iii)  Any  other  information  that  we 
request  in  order  to  establish  your 
approved  yield. 

(c)  We  will  reduce  the  yield  used  to 
establish  your  production  guarantee,  as 
necessary,  based  on  our  estimate  of  the 
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effect  of  any  situation  listed  in  sections 
3(b)(1)  through  (b)(4).  If  the  situation 
occurred: 

(1)  Before  the  beginning  of  the 
insurance  period,  the  yield  used  to 
establish  your  production  guarantee  will 
he  reduced  for  the  current  crop  year 
regardless  of  whether  the  situation  was 
due  to  an  insured  or  uninsured  cause  of 
loss  (If  you  fail  to  notify  iis  of  any 
circumstance  that  may  reduce  your 
yields  from  previous  levcils,  we  will 
reduce  the  yield  used  to  establish  your 
production  giiarant(!e  at  any  time  w(! 
hecoiiK!  aware  of  the  circumstance); 

(2)  Aft(!r  tlu!  t)(!gimiiiig  of  the 
insurance  period  and  yon  nolily  ns  by 
the  |)ro(lnction  reporting  date,  the  yield 
used  to  estahlish  your  production 
guarantee  will  he  reduced  lor  the 
current  crop  year  only  il  the  |)otential 
reduction  in  the  yield  ns(;d  to  estahlish 
your  production  guarantee  is  due  to  an 
nninsnred  cause  of  loss;  or 

(,'{)  Aftcsr  th(!  hegimnng  of  the 
insurance  ptniod  and  yon  fail  to  notify 
ns  hy  the  |)rodnction  re|)orting  dat(!, 
pro(hiction  lost  due  to  uninsured  causes 
etpial  to  the  amount  of  the  reduction  in 
yield  used  to  estahlish  yonr  production 
guarantee  will  lx;  a|)plied  in 
determining  any  indemnity  (see  section 
11(c)(1)(ii)).  We  will  reduce  the  yield 
used  to  (jstahlish  yonr  production 
guarantee  for  the  suh.se(juent  croj)  year. 
***** 

*  *  * 

(c)  That  are  grown  on  trees  that  have 
jjroduced  an  average  of  at  least  five  (5) 
tons  of  pears  per  acre  in  at  least  one  of 
the  four  most  recent  crop  years  unless 
the  Special  Provisions  establishes  a 
lower  production  level  or  we  inspect 
such  acreage  and  give  our  approval  in 
writing;  and 
***** 

8.  *  *  * 

(a)  In  accordance  with  the  provisions 
of  section  11  of  the  Basic  Provisions: 

(1)  For  the  year  of  application, 
coverage  begins: 

(i)  In  California,  on  February  1,  except 
that  if  your  application  is  received  after 
January  22  but  prior  to  February  1, 
insurance  will  attach  on  the  10th  day 
after  your  properly  completed 
application  is  received  in  ovu’  local 
office,  unless  we  inspect  the  acreage 
during  the  10-day  period  and  determine 
that  it  does  not  meet  insurability 
requirements  (You  must  provide  any 
information  that  we  require  for  the  crop 
or  to  determine  the  condition  of  the 
orchard);  or 

(ii)  In  all  other  states,  on  November 
21,  except  that,  if  your  application  is 
received  after  November  11  but  prior  to 
November  21,  insurance  will  attach  on 


the  10th  day  after  your  properly 
completed  application  is  received  in  our 
local  office,  unless  we  inspect  the 
acreage  during  the  10-day-period  and 
determine  that  it  does  not  meet 
insurability  requirements  (You  must 
provide  any  information  that  we  require 
for  the  crop  or  to  determine  the 
condition  of  the  orchard). 

(2)  For  each  subsequent  crop  year  that 
Iho  policy  remains  continuously  in 
force,  coverage  begins  on  the  day 
immediately  following  the  end  of  the 
insurance  ])eriod  for  tlu!  j)rior  croj)  year. 
Policy  cancellation  that  results  solely 
from  transferring  an  existing  policy  to  a 
different  insurance  |)rovi(ler  fora 
snhse(|nent  crop  year  will  not  he 
considered  a  break  in  conlinnons 
coverage!. 

(;<)  TIh!  calendar  date  for  the  end  of 
th<!  insurance  peiriod  for  each  crop  year 
is: 

(1)  .Se|)t(!mher  1.^)  for  all  types  (tf 
Slimmer  or  fall  |>ears; 

(ii)  ( )ctoh(!r  1  .S  for  all  ty|)es  of  winter 
pears;  or 

(iii)  As  otluifwi.se  provided  for 
specific  types  in  the  .Special  Provisions. 
***** 

(j  *  *  * 

(a)  *  *  * 

(())  Insects,  hut  not  damage  due  to 
insufficient  or  impro|)er  application  of 
j)est  f:ontrol  measures;  or 

(7)  Plant  disease,  hnt  not  damage  due 
to  insufficient  or  improper  application 
of  disease  control  measures. 
***** 

10.  *  *  * 

(a)  In  accordance  with  the 
requirements  of  section  14  of  the  Basic 
Provisions,  you  must  leave 
representative  samples  in  accordance 
with  our  procedures. 
***** 

11.  *  *  * 

(b)  *  *  * 

(2)  Multiplying  the  results  of  section 
11(b)(1)  by  your  price  election  for  each 
type,  if  applicable; 
***** 

(4)  Multiplying  the  total  production  to 
be  counted  of  each  type,  if  applicable, 
by  your  price  election; 
***** 

(7)  Multiplying  the  result  of  section 
11(b)(6)  by  your  share. 

Basic  Coverage  Example:  You  have  a  100 
percent  share  of  a  20-acre  pear  orchard.  You 
elect  100  percent  of  the  $500/ton  price 
election.  You  have  a  production  guarantee  of 
15  tons/acre;  you  are  only  able  to  produce  10 
tons  of  pears  per  acre.  Your  indenmity  will 
be  calculated  as  follows: 

(1)  20  acres  x  15  tons/acre  =  300-ton 
production  guarantee: 

(2)  $500/ton  (100  percent  of  the  price 
election)  x  300-ton  production  guarantee: 


(3)  =  $150,000  value  of  production 
guarantee: 

(4)  20  acres  x  10  tons  =  200-ton  production 
to  count: 

(5)  $500/ton  (100  percent  of  the  price 
election)  x  200-ton  production  to  count  = 
$100,000  value  of  production  to  count: 

(6)  $150,000  value  of  production  guarantee 
-  $100,000  value  of  production  to  count  = 
$50,000  loss:  and 

(7)  $50,000  X  100  percent  share  =  $50,000 
iiicieinnity  payment. 

|Fnd  t)f  Kxamplol 
***** 

13.  1’i‘iir  Quality  Adjustment 
I'indorsement 

In  llm  event  of  a  conflict  between  the 
Fear  drop  Insurance  Frovisions  and  this 
option,  this  o|)tion  will  control. 

(a)  This  endorsement  a|)|)lies  to  any 
crop  year,  |)rovided: 

(  i)The  insured  pears  are  located  in  a 
.State  designated  for  such  coverage  on 
the  actuarial  documents  and  for  which 
there  is  designated  a  preminni  rate  for 
this  endorsement; 

(2)  Yon  have  not  elected  to  insure 
yonr  |>ears  under  the  ( !atastro|)hic  Kisk 
Frotection  ((’.AT)  Fndor.sement; 

(.3)  Yon  eliict  it  on  yonr  a|)|)lication  or 
other  form  approved  hy  ns,  and  do  .so 
on  or  hefori!  tlu;  sales  closing  date  for 
the  initial  crop  year  for  which  you  wish 
il  to  h(!  effective.  By  doing  so,  yon  agr(!e 
to  pay  the  additional  premium 
designated  in  the  actuarial  documents 
for  this  optional  coverage;  and 
(4)  You  or  we  do  not  cancel  it  in 
writing  on  or  before  the  cancellation 
date.  Your  election  of  C^AT  coverage  for 
any  crop  year  after  this  endorsement  is 
effective  will  be  considered  as  notice  of 
cancellation  of  this  endorsement  by  you. 

(b)  If  the  fresh  pear  production  is 
damaged  by  an  insured  cause  of  loss, 
and  if  eleven  percent  (11%)  or  more  of 
the  harvested  and  appraised  production 
does  not  grade  at  least  U.  S.  No.  1  in 
accordance  with  applicable  United 
States  Standards  for  Grades  of  Summer 
and  Fall  Pears  or  the  United  States 
Standards  for  Grades  of  Winter  Pears  as 
applicable,  the  amount  of  production  to 
count  will  be  reduced  as  follows: 

(1)  By  two  percent  (2%)  for  each  full 
one  percentage  point  (1%)  in  excess  of 
ten  percent  (10%),  when  eleven  percent 
(11%)  through  sixty  percent  (60%)  of 
the  pears  fail  the  grade  standard;  or 

(2)  By  one  hundred  percent  (100%) 
when  more  than  sixty  percent  (60%)  of 
the  pears  fail  the  grade  standard. 

(3)  Notwithstanding  sections  13(b)(1) 
and  (2),  if  you  sell  any  of  your  fresh  pear 
production  as  U.  S.  No.  1  or  better,  all 
such  sold  production  will  be  included 
as  production  to  count  under  this 
option. 
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(c)  Marketable  production  that  grades 
less  than  U.S.  No.  1  due  to  uninsurable 
causes  not  covered  by  this  endorsement 
will  not  be  reduced. 

(d)  Any  adjustments  that  reduce  your 
production  to  count  under  this  option 
will  not  be  applicable  when 
determining  production  to  count  for 
Actual  Production  History  purposes. 

Optional  Coverage  for  Pear  Quality 
Adjustment  Example:  You  have  a  100  percent 
share  of  a  20-acre  pear  orchard.  You  have  a 
production  guarantee  of  15  tons/acre.  You 
elect  100  percent  of  the  $500/ton  price 
election.  You  are  only  able  to  produce  10 
tons/acre  and  only  7.5  tons/acre  grade  a  U. 

S.  No.  1  or  better.  Assuming  you  do  not  sell 
any  of  your  fresh  pear  production  as  U.  S. 

No.  1  or  better,  your  indemnity  would  be 
calculated  as  follows: 

(A)  20  acres  x  15  tons  per  acre  =  300  tons 
production  guarantee; 

(B)  300  tons  production  guarantee  x  $500/ 
ton  =  $150,000  value  of  production 
guarantee; 

(C)  The  value  of  fresh  pear  production  to 
count  is  determined  as  follows: 

(i)  200  tons  harvested  production  minus 
150  tons  that  graded  U.S.  No.  1  or  better  = 

50  tons  failing  to  make  grade; 

(ii)  50  tons  failing  grade/200  tons  of 
production  =  25  percent  of  production  failing 
to  grade  U.S.  No.  1  or  better; 

(iii)  In  accordance  with  section  13(b)(1):  25 
percent  minus  10  percent  =  15  percent  in 
excess  of  10  percent  allowance  failing  to 
make  grade; 

(iv)  15  percent  x  2  =  30  percent  total 
quality  adjustment  for  pears  failing  to  grade 
U.S.  No.  1; 

(v)  200  tons  production  x  30  percent 
quality  adjustment  =  60  tons  of  pears  failing 
to  make  grade; 

(vi)  200  tons  production  minus  60  tons 
failing  to  make  grade  =  140  tons  of  quality 
adjusted  fresh  pear  production  to  count; 

(vii)  140  tons  of  quality  adjusted  fresh  pear 
production  to  count  x  $500/ton  price  election 
=  $70,000  value  of  fresh  pear  production  to 
count; 

(D)  $150,000  value  of  production  guarantee 
minus  $70,000  value  of  fresh  pear  production 
to  count  =  $80,000  value  of  loss; 

(E)  $80,000  value  of  loss  x  100  percent 
share  =  $80,000  indemnity  payment. 

[End  of  Example] 

Signed  in  Washington,  DC,  on  March  25, 
2014. 

Brandon  C.  Willis, 

Manager,  Federal  Crop  Insurance 
Corporation. 
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RIN  1904-AB23 

Energy  Conservation  Program  for 
Certain  Industrial  Equipment:  Energy 
Conservation  Standards  for 
Commercial  Heating,  Air-Conditioning, 
and  Water-Heating  Equipment 

agency:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy. 

ACTION:  Notice  of  data  availability  and 
request  for  public  comment. 

SUMMARY:  The  Energy  Policy  and 
Conservation  Act  of  1975  (EPCA),  as 
amended,  directs  the  U.S.  Department  of 
Energy  (DOE)  to  establish  energy 
conservation  standards  for  certain 
commercial  and  industrial  equipment, 
including  commercial  heating,  air- 
conditioning,  and  water-heating 
equipment.  Of  particular  relevance  here, 
the  statute  also  requires  that  each  time 
the  corresponding  consensus  standard — 
the  American  Society  of  Heating, 
Refrigerating  and  Air-Conditioning 
Engineers,  Inc.  (ASHRAE)/Illuminating 
Engineering  Society  (lES)  Standard 
90.1 — is  amended  by  the  industry,  DOE 
must  assess  whether  there  is  a  need  to 
update  the  uniform  national  energy 
conservation  standards  for  the  same 
equipment  covered  under  EPCA. 
ASHRAE  officially  released  an  amended 
version  of  this  industry  standard 
(ASHRAE  Standard  90.1-2013),  on 
October  9,  2013,  thereby  triggering 
doe’s  related  obligations  under  EPCA. 
As  a  first  step  in  meeting  this  statutory 
requirement,  today’s  notice  of  data 
availability  (NOD A)  discusses  the 
results  of  doe’s  analysis  of  the  energy 
savings  potential  of  amended  energy 
conservation  standards  for  certain  types 
of  commercial  equipment  covered  by 
ASHRAE  Standard  90.1.  The  energy 
savings  potentials  are  based  upon  either 
the  efficiency  levels  specified  in  the 
amended  industry  standard  (i.e., 
ASHRAE  Standard  90.1-2013)  or  more- 
stringent  levels  that  would  result  in 
significant  additional  conservation  of 
energy  and  are  technologically  feasible 
and  economically  justified.  DOE  is 
publishing  this  NCDDA  to:  announce  the 
results  and  preliminary  conclusions  of 
doe’s  analysis  of  potential  energy 
savings  associated  with  amended 
standards  for  this  equipment,  and 
request  public  comment  on  this 
analysis,  as  well  as  the  submission  of 
data  and  other  relevant  information. 


DATES:  DOE  will  accept  written 
comments,  data,  and  information 
regarding  this  NODA  no  later  than  May 
12,  2014. 

ADDRESSES:  Any  comments  submitted 
must  identify  the  NODA  for  ASHRAE 
Equipment  and  provide  the  docket 
number  EERE-2014-BT-STD-0015 
and/or  Regulatory  Information  Number 
(RIN)  1904-AB23.  Interested  parties  are 
encouraged  to  submit  comments 
electronically.  However,  comments  may 
be  submitted  by  any  of  the  following 
methods: 

•  Federal  eRulemaking  Portal: 
www.reguIations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Email:  ComHeatingACWHEquip 
2014STD0015@ee.doe.gov.  Include 
docket  number  EERE-2014-BT-STD- 
0015  and/or  RIN  number  1904-AB23  in 
the  subject  line  of  the  message.  All 
comments  should  clearly  identify  the 
name,  address,  and,  if  appropriate, 
organization  of  the  commenter.  Submit 
electronic  comments  in  WordPerfect, 
Microsoft  Word,  PDF,  or  ASCII  file 
format,  and  avoid  the  use  of  special 
characters  or  any  form  of  encryption. 

•  Postal  Mail:  Ms.  Brenda  Edwards, 
U.S.  Department  of  Energy,  Building 
Technologies  Office,  Mailstop  EE-5B, 
1000  Independence  Avenue  SW., 
Washington,  DC  20585-0121.  If 
possible,  please  submit  all  items  on  a 
compact  disc  (CD),  in  which  case  it  is 
not  necessary  to  include  printed  copies. 
(Please  note  that  comments  sent  by  mail 
are  often  delayed  and  may  be  damaged 
by  mail  screening  processes.) 

•  Hand  Delivery/Courier:  Ms.  Brenda 
Edwards,  U.S.  Department  of  Energy, 
Building  Technologies  Office,  Sixth 
Floor,  950  L’Enfant  Plaza  SW., 
Washington,  DC  20024.  Telephone: 
(202)  586-2945.  If  possible,  please 
submit  all  items  on  a  CD,  in  which  case 
it  is  not  necessary  to  include  printed 
copies. 

No  telefacsimilies  (faxes)  will  be 
accepted.  For  detailed  instructions  on 
submitting  comments  and  additional 
information  on  the  rulemaking  process, 
see  section  IV  of  this  document  (Public 
Participation). 

Docket:  The  docket  is  available  for 
review  at  http://www.regulations.gov, 
including  Federal  Register  notices, 
comments,  and  other  supporting 
documents/materials  throughout  the 
rulemaking  process.  All  documents  in 
the  docket  are  listed  in  the 
www.regulations.gov  index.  However, 
not  all  documents  listed  in  the  index 
may  be  publicly  available,  such  as 
information  that  is  exempt  from  public 
disclosure. 

A  link  to  the  docket  Web  page  can  be 
found  at:  http://www.regulations.gov/ 
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#  !docketDetai};D-EERE-201 4-BT-STD- 
001 5.  This  Web  page  contains  a  link  to 
the  docket  for  this  notice  on  the 
www.reguIations.gov  site.  The 
www.regulations.gov  Wl eh  page  contains 
simple  instructions  on  how  to  access  all 
documents,  including  public  comments, 
in  the  docket.  See  section  IV,  “Public 
Participation,”  for  information  on  how 
to  submit  comments  through 
www.regulations.gov. 

For  information  on  how  to  submit  a 
comment  or  review  other  public 
comments  and  the  docket,  contact  Ms. 
Brenda  Edwards  at  (202)  586-2945  or  by 
email:  Brenda.Edwords@ee.doe.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Ashley  Armstrong,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Building 
Technologies  Office,  EE-5B,  1000 
Independence  Avenue  SW., 

Washington,  DC  20585-0121. 

Telephone:  (202)  586-6590.  Email: 
Ashley.  Armstrong@ee.  doe.gov. 

Mr.  Eric  Stas,  U.S.  Department  of 
Energy,  Office  of  the  General  Counsel, 
GC-71,  1000  Independence  Avenue 
SW.,  Washington,  DC  20585-0121. 
Telephone:  (202)  586-9507.  Email: 
Eric.Stas@hq.doe.gov. 
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I.  Introduction 

A.  Authority 

Title  III,  Part  C  ^  of  the  Energy  Policy 
and  Conservation  Act  of  1975  (EPCA  or 
the  Act),  Public  Law  94-163  (42  U.S.C. 
6311-6317,  as  codified),  added  by 
Public  Law  95-619,  Title  IV,  §  441(a), 
established  the  Energy  Conservation 
Program  for  Certain  Industrial 
Equipment,  which  includes  the 
commercial  heating,  air-conditioning, 
and  water-heating  equipment  that  is  the 
subject  of  this  rulemaking.^  In  general, 
this  program  addresses  the  energy 
efficiency  of  certain  types  of  commercial 
and  industrial  equipment.  Relevant 
provisions  of  the  Act  specifically 
include  definitions  (42  U.S.C.  6311),  test 
procedures  (42  U.S.C.  6314),  labelling 
provisions  (42  U.S.C.  6315),  energy 
conservation  standards  (42  U.S.C.  6313), 
and  the  authority  to  require  information 
and  reports  from  manufacturers  (42 
U.S.C.  6316). 

In  relevant  part  here,  EPCA  contains 
mandatory  energy  conservation 
standards  for  commercial  heating,  air- 
conditioning,  and  water-heating 
equipment.  (42  U.S.C.  6313(a)) 
Specifically,  the  statute  sets  standards 
for  small,  large,  and  very  large 
commercial  package  air-conditioning 
and  heating  equipment,  packaged 
terminal  air  conditioners  (PTACs)  and 
packaged  terminal  heat  pumps  (PTHPs), 
warm-air  furnaces,  packaged  boilers, 
storage  water  heaters,  instantaneous 
water  heaters,  and  unfired  hot  water 
storage  tanks.  Id.  In  doing  so,  EPCA 
established  Federal  energy  conservation 
standards  that  generally  correspond  to 


^  For  editorial  reasons,  upon  codification  in  the 
U.S.  Code,  Part  C  was  redesignated  Part  A-1 . 

^  All  references  to  EPCA  in  this  document  refer 
to  the  statute  as  amended  through  the  American 
Energy  Manufacturing  Technical  Corrertions  Act 
(AEMTCA),  Pub.  L.  112-210  (Dec.  18,  2012). 


the  levels  in  the  American  Society  of 
Heating,  Refrigerating  and  Air- 
Conditioning  Engineers  (ASHRAE) 
Standard  90.1,  Energy  Standard  for 
Buildings  Except  Low-Bise  Residential 
Buildings,  as  in  effect  on  October  24, 
1992  (j.e.,  ASHRAE  Standard  90.1- 
1989),  for  each  type  of  covered 
equipment  listed  in  42  U.S.C.  6313(a). 
The  Energy  Independence  and  Security 
Act  of  2007  (EISA  2007)  further 
amended  EPCA  by  adding  definitions 
and  setting  minimum  standards  for 
single-package  vertical  air  conditioners 
(SPVACs)  and  single-package  vertical 
heat  pumps  (SPVHPs),  which  are 
collectively  referred  to  as  single-package 
vertical  units  (SPVUs).  (42  U.S.C. 
6313(a)(10)(A))  The  standards  for 
SPVACs  and  SPVHPs  established  by 
EISA  2007  corresponded  to  the  levels 
contained  in  ASHRAE  Standard  90.1- 
2004,  which  originated  as  addendum 
“d”  to  Standard  90.1-2001. 

In  acknowledgement  of  technological 
changes  that  yield  energy  efficiency 
benefits.  Congress  directed  DOE  through 
EPCA  to  consider  amending  the  existing 
Federal  energy  efficiency  standard  for 
each  type  of  equipment  listed,  each  time 
ASHRAE  Standard  90.1  is  amended 
with  respect  to  such  equipment.  (42 
U.S.C.  6313(a)(6)(A))  For  each  type  of 
equipment,  EPCA  directs  that,  if 
ASHRAE  Standard  90.1  is  amended,^ 


3  Although  EPCA  does  not  explicitly  define  the 
term  “amended”  in  the  context  of  ASHRAE 
Standard  90.1,  DOE  provided  its  interpretation  of 
what  would  constitute  an  “amended  standard”  in 
a  final  rule  published  in  the  Federal  Register  on 
March  7,  2007  (hereafter  referred  to  as  the  “March 
2007  final  rule”).  72  FR  10038.  In  that  rule,  DOE 
stated  that  the  statutory  trigger  requiring  DOE  to 
adopt  uniform  national  standards  based  on 
ASHRAE  action  is  for  ASHRAE  to  change  a 
standard  for  any  of  the  equipment  listed  in  EPCA 
section  342(a)(6)(A)(i)  (42  U.S.C.  6313(a)(6)(A)(i))  by 
increasing  the  energy  efficiency  level  for  that 
equipment  type.  Id.  at  10042.  In  other  words,  if  the 
revised  ASHRAE  Standard  90.1  leaves  the  standard 
level  unchanged  or  lowers  the  standard,  as 
compared  to  the  level  specified  by  the  national 
standard  adopted  pursuant  to  EPCA,  DOE  does  not 
have  the  authority  to  conduct  a  rulemaking  to 
consider  a  higher  standard  for  that  equipment 
pursuant  to  42  U.S.C.  6313(a)(6)(A).  DOE 
subsequently  reiterated  this  position  in  a  final  rule 
published  in  the  Federal  Register  on  July  22,  2009. 
74  FR  36312,36313. 

However,  in  the  AEMTCA  amendments  to  EPCA 
in  2012,  Congress  modified  several  provisions 
related  to  ASHRAE  Standard  90.1  equipment.  In 
relevant  part,  DOE  is  now  triggered  to  act  whenever 
ASHRAE  Standard  90.1’s  “standard  levels  or  design 
requirements  under  that  standard”  are  amended. 

(42  U.S.C.  6313(a)(6)(A)(i))  Furthermore,  DOE  is 
now  required  to  conduct  an  evaluation  of  each  class 
of  covered  equipment  in  ASHRAE  Standard  90.1 
“every  6  years.”  (42  U.S.C.  6313(a)(6)(C)(i))  For  any 
covered  equipment  for  which  more  than  6  years  has 
elapsed  since  issuance  of  the  most  recent  final  rule 
establishing  or  amending  a  standard  for  such 
equipment,  DOE  must  publish  either  the  required 
notice  of  determination  that  standards  do  not  need 

Continiiod 


20116 


Federal  Register/ Vol.  79,  No.  70 /Friday,  April  11,  2014 /Proposed  Rules 


DOE  must  adopt  amended  standards  at 
the  new  efficiency  level  in  ASHRAE 
Standard  90.1,  unless  clear  and 
convincing  evidence  supports  a 
determination  that  adoption  of  a  more- 
stringent  level  as  a  national  standard 
would  produce  significant  additional 
energy  savings  and  be  technologically 
feasible  and  economically  justified.  (42 
U.S.C.  6313(aK6)(A)(ii))  If  DOE  decides 
to  adopt  as  a  national  standard  the 
minimum  efficiency  levels  specified  in 
the  amended  ASHRAE  Standard  90.1, 
DOE  must  establish  such  standard  not 
later  than  18  months  after  publication  of 
the  amended  industry  standard.  (42 
U.S.C.  6313(a)(6)(A)(ii)(I))  However,  if 
DOE  determines  that  a  more-stringent 
standard  is  justified  under  42  U.S.C. 
6313(a)(6)(A)(ii)(II),  then  DOE  must 
establish  such  more-stringent  standard 
not  later  than  30  months  after 
publication  of  the  amended  ASHRAE 
Standard  90.1.  (42  U.S.C.  6313(a)(6)(B)) 

As  a  preliminary  step  in  the  process 
of  reviewing  the  changes  to  ASHRAE 
Standard  90.1,  EPCA  directs  DOE  to 
publish  in  the  Federal  Register  for 
public  comment  an  analysis  of  the 
energy  savings  potential  of  amended 
energy  efficiency  standards  within  180 
days  after  ASHRAE  Standard  90.1  is 
amended  with  respect  to  any  of  the 
covered  products  specified  under  42 
U.S.C.  6313(a).  (42  U.S.C.  6313(a)(6)(A)) 

On  October  9,  2013,  ASHRAE 
officially  released  for  distribution  and 
made  public  ASHRAE  Standard  90.1- 
2013.'*  This  action  by  ASHRAE  triggered 
doe’s  obligations  under  42  U.S.C. 
6313(a)(6),  as  outlined  previously.  This 
notice  of  data  availability  (NODA) 
presents  the  analysis  of  the  energy 
savings  potential  of  amended  energy 
efficiency  standards,  as  required  under 
42  U.S.C.  6313(a)(6)(A)(i). 

B.  Purpose  of  the  Notice  of  Data 
Availability 

As  explained  previously,  DOE  is 
publishing  today’s  NODA  as  a 
preliminary  step  pursuant  to  EPCA’s 
requirements  for  DOE  to  consider 
amended  energy  conservation  standards 
for  certain  types  of  commercial 
equipment  covered  by  ASHRAE 
Standard  90.1,  whenever  ASHRAE 
amends  its  standard  to  increase  the 


to  be  amended  or  a  NOPR  with  proposed  standards 
by  December  31,  2013.  DOE  has  incorporated  these 
new  statutory  mandates  into  its  rulemaking  process 
for  covered  ASHRAE  90.1  equipment. 

■'  This  industry'  standard  is  developed  with  input 
from  a  number  of  organizations — most  prominently 
ASHRAE,  the  American  National  Standards 
Institute  (ANSI),  and  the  Illuminating  Engineering 
Society  (lES).  Therefore,  this  document  may 
sometimes  be  referred  to  more  formally  as  ANSI/ 
ASHRAE/IES  Standard  90.1-2013.  See 
wwnv.ashrae.org  for  more  information. 


energy  efficiency  level  for  that 
equipment  type.  Specifically,  this 
NODA  presents  for  public  comment 
doe’s  analysis  of  the  potential  energy 
savings  for  amended  national  energy 
conservation  standards  for  these  types 
of  commercial  equipment  based  on:  (1) 
The  amended  efficiency  levels 
contained  within  ASHRAE  Standard 

90.1-2013,  and  (2)  more-stringent 
efficiency  levels.  DOE  describes  these 
analyses  and  preliminary  conclusions 
and  seeks  input  from  interested  parties, 
including  the  submission  of  data  and 
other  relevant  information. 

DOE  is  not  required  by  EPCA  to 
review  additional  changes  in  ASHRAE 
Standard  90.1-2013  for  those  equipment 
types  where  ASHRAE  did  not  increase 
the  efficiency  level  or  change  the  design 
requirements  compared  to  the  existing 
Federal  energy  conservation  standards. 
For  those  types  of  equipment  for  which 
efficiency  levels  or  design  requirements 
clearly  did  not  change,  DOE  has 
conducted  no  further  analysis. 

Therefore,  DOE  carefully  examined  the 
changes  for  such  equipment  in  ASHRAE 
Standard  90.1  in  order  to  thoroughly 
evaluate  the  amendments  in  ASHRAE 

90.1- 2013,  thereby  permitting  DOE  to 
determine  what  action,  if  any,  is 
required  under  its  statutory  mandate. 

Section  II  of  this  notice  contains  a 
discussion  of  DOE’s  evaluation  of  each 
ASHRAE  equipment  type  for  which 
energy  conservation  standards  have 
been  set  pursuant  to  EPCA  (“covered 
equipment’’),  in  order  for  DOE  to 
determine  whether  the  amendments  in 
ASHRAE  Standard  90.1-2013  have 
resulted  in  increased  efficiency  levels  or 
changes  in  design  requirements.  For 
covered  equipment  types  determined  to 
have  increased  efficiency  levels  or 
changes  in  design  requirements  in 
ASHRAE  Standard  90.1-2013,  DOE 
subjected  that  equipment  to  further 
analysis  as  discussed  in  section  III  of 
this  NODA. 

In  summary,  the  energy  savings 
analysis  presented  in  this  NODA  is  a 
preliminary  step  required  under  42 
U.S.C.  6313(a)(6)(A)(i).  After  review  of 
the  public  comments  on  this  NODA,  if 
DOE  determines  that  the  amended 
efficiency  levels  in  ASHRAE  Standard 

90.1- 2013  have  the  potential  for 
additional  energy  savings  for  types  of 
equipment  currently  covered  by 
uniform  national  standards,  DCIE  will 
commence  a  rulemaking  to  consider 
amended  standards,  based  upon  either 
the  efficiency  levels  in  ASHRAE 
Standard  90.1-2013  or  more-stringent 
efficiency  levels  that  would  be  expected 
to  result  in  significant  additional 
conservation  of  energy  and  are 
technologically  feasible  and 


economically  justified.  In  conducting 
such  rulemaking,  DOE  will  address  the 
general  rulemaking  requirements  for  all 
energy  conservation  standards,  such  as 
the  anti-backsliding  provision  ^  (42 
U.S.C.  6316(a):  42  U.S.C.  6295(o)(l);  42 
U.S.C.  6313(a)(6)(B)(iii)(I)),  the  criteria 
for  making  a  determination  that  a 
standard  is  economically  justified®  (42 
U.S.C.  6316(a);  42  U.S.C. 
6295(o)(2)(B)(i)-(ii):  42  U.S.C. 
6313(a)(6)(B)(ii)),  and  the  prohibition  on 
making  unavailable  existing  products 
with  performance  characteristics 
generally  available  in  the  United 
States.7  (42  U.S.C.  6316(a);  42  U.S.C. 
6295(o)(4);42  U.S.C. 
6313(a)(6)(B)(iii)(II)). 

C.  Background 

1.  ASHRAE  Standard  90.1-2013 

As  noted  previously,  ASHRAE 
released  a  new  version  of  ASHRAE 
Standard  90.1  on  October  9,  2013.  The 
ASHRAE  standard  addresses  efficiency 
levels  for  many  types  of  commercial 
heating,  ventilating,  air-conditioning 
(HVAC),  and  water-heating  equipment 


5  EPCA  contains  what  is  commonly  known  as  an 
“anti-backsliding”  provision.  (42  U.S.C.  6316(a);  42 
U.S.C.  6295(o)(l))  "rhis  provision  mandates  that  the 
Secretary  not  prescribe  any  amended  standard  that 
either  increases  the  maximum  allowable  energy  use 
or  decreases  the  minimum  required  energy 
efficiency  of  covered  equipment.  The  AEMTCA 
amendments  to  EPCA  added  this  requirement  to 
Part  A-1  directly  at  42  U.S.C.  6313(a)(6)(B)(iil)(I). 

•^In  deciding  whether  a  more  stringent  standard 
is  economically  justified,  DOE  must  review 
comments  on  the  proposed  standard,  and  then 
determine  whether  the  benefits  of  the  standard 
exceed  its  burdens  by  considering  the  following 
seven  factors  to  the  greatest  extent  practicable: 

(1 )  The  economic  impact  on  manufacturers  and 
consumers  subject  to  the  standard; 

(2)  The  savings  in  operating  costs  throughout  the 
estimated  average  life  of  the  product  in  the  type  (or 
class),  compared  to  any  increase  in  the  price,  initial 
charges,  or  maintenance  expenses  of  the  products 
likely  to  result  from  the  standard; 

(3)  The  total  projected  amount  of  energy  savings 
likely  to  result  directly  from  the  standard; 

(4)  Any  lessening  of  product  utility  or 
performance  likely  to  result  from  the  standard; 

(5)  The  impact  of  any  lessening  of  competition, 
as  determined  in  writing  by  the  Attorney  General, 
likely  to  result  from  the  standard; 

(6)  The  need  for  national  energy  conser\'ation; 
and 

(7)  Other  factors  the  Secretary  considers  relevant. 

(42  U.S.C.  6316(a);  42  U.S.C.  6295(o)(2)(B)(i)-(ii)) 

The  AEMTCA  amendments  to  EPCA  added  this 
requirement  to  Part  A-1  directly  at  42  U.S.C. 
6313(a)(6)(B)(ii). 

’’  The  Secretary  may  not  prescribe  an  amended 
standard  if  interested  persons  have  established  by 
a  preponderance  of  evidence  that  the  amended 
standard  would  likely  result  in  unavailability  in  the 
U.S.  of  any  covered  product  type  or  class  of 
performance  characteristics,  such  as  reliability, 
features,  capacities,  sizes,  and  volumes  that  are 
substantially  similar  to  those  generally  available  in 
the  U.S.  at  the  time  of  the  Secretary’s  finding.  (42 
U.S.C.  6316(a);  42  U.S.C.  6295(o)(4))  The  AEMTCA 
amendments  to  EPCA  added  this  requirement  to 
Part  A-1  directly  at  42  U.S.C.  6313(a)(6)(B)(iii)(II). 
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covered  by  EPCA.  ASHRAE  Standard 
90.1-2013  revised  the  efficiency  levels 
for  certain  commercial  equipment,  but 
for  the  remaining  equipment,  ASHRAE 
left  in  place  the  preexisting  levels  (i.e. 
the  efficiency  levels  specified  in  EPCA 
or  the  efficiency  levels  in  ASHRAE 
Standard  90.1-2010).  ASHRAE 
Standard  90.1-2013  did  not  change  any 
of  the  design  requirements  for  the 
commercial  (HVAC)  and  water-heating 
equipment  covered  by  EPCA. 


Table  I.l  shows  the  equipment  classes 
(and  corresponding  efficiency  levels)  for 
which  efficiency  levels  in  ASHRAE 
Standard  90.1-2013  (for  metrics 
included  in  Federal  energy  conservation 
standards)  differed  from  the  previous 
version  of  ASHRAE  Standard  90.1  (i.e., 
ASHRAE  Standard  90.1-2010).  Table  I.l 
also  displays  the  existing  Federal  energy 
conservation  standards  for  those 
equipment  classes.  Section  II  of  this 
docmnent  assesses  each  of  these 


equipment  tjqjes  to  determine  whether 
the  amendments  in  ASHRAE  Standard 
90.1-2013  constitute  increased  energy 
efficiency  levels,  which  would 
necessitate  further  analysis  of  the 
potential  energy  savings  from  amended 
Federal  energy  conservation  standards; 
the  conclusions  of  this  assessment  are 
presented  in  the  final  colunm  of  Table 
I.l. 


Table  1.1— Federal  Energy  Conservation  Standards  and  Energy  Efficiency  Levels  in  ASHRAE  Standard 

90.1-2013  FOR  Specific  Types  of  Commercial  Equipment* 


Energy 

Energy 

Federal 

efficiency 

efficiency 

Energy-Savings 

ASHRAE  equipment  class** 

levels  in 

levels  in 

conservation 

standards 

potential  analysis 

ASHRAE 

ASHRAE 

required? 

standard  90.1-2010 

standard  90.1-2013 

Commercial  Package  Alr-Conditioning  and  Heating  Equipment— Air-Cooled 


Air-Cooled  Air  Conditioner,  3-Phase,  Single- 
Package,  <65,000  Btu/h. 

13.0  SEER  . 

14.0  SEER  . 

(as  of  1/1/2015) 

13.0  SEER  . 

Yes. 

See  section  II.A.1. 

Air-Cooled  Heat  Pump,  3-Phase,  Single- 

13.0  SEER  . 

14.0  SEER  . 

13.0  SEER  . 

Yes. 

Package,  <65,000  Btu/h. 

7.7  HSPF 

8.0  HSPF 
(as  of  1/1/2015) 

7.7  HSPF 

See  section  II.A.1. 

Air-Cooled  Heat  Pump,  3-Phase,  Split  Sys- 

13.0  SEER  . 

14.0  SEER  . 

13.0  SEER  . 

Yes. 

tern,  <65,000  Btu/h. 

7.7  HSPF 

8.2  HSPF 
(as  of  1/1/2015) 

7.7  HSPF 

See  section  II.A.1. 

Commercial  Package  Alr-Conditioning  and  Heating  Equipment — Water  Source 


Water-Source  Heat  Pump,  <17,000  Btu/h . 

11.2  EER  . 

12.2  EER . 

11.2  EER  . 

Yes. 

4.2  COP 

4.3  COP«*** 

4.2  COP 

See  section  II.A.2. 

Water-Source  Heat  Pump,  >17,000  and 

12.0  EER  . 

13.0  EER . 

12.0  EER  . 

Yes. 

<65,000  Btu/h. 

4.2  COP 

4.3  COP«*** 

4.2  COP 

See  section  II.A.2. 

Water-Source  Heat  Pump,  >65,000  and 

12.0  EER  . 

13.0  EER . 

12.0  EER  . 

Yes. 

<135,000  Btu/h. 

4.2  COP 

4.3  COPh*** 

4.2  COP 

See  section  II.A.2. 

Commercial  Package  Air-Conditioning  and  Heating  Equipment — PTACs^* 


Package  Terminal  Air  Conditioner,  <7,000 
Btu/h,  Standard  Size  (New  Construction) +. 
Package  Terminal  Air  Conditioner,  >7,000 
and  <15,000  Btu/h,  Standard  Size  (New 
Construction)  +. 

Package  Terminal  Air  Conditioner,  >15,000 
Btu/h,  Standard  Size  (New  Construction) +. 

EER  =  11.7  . 

(as  of  10/8/12) 

EER  =  13.8  -  (0.300  X 
Cap+q. 

(as  of  10/8/12) 

EER  =  9.3  . 

(as  of  10/8/12) 

EER  =  11.9  . 

(as  of  1/1/2015) 

EER  =  14.0  -  (0.300  x 
Cap+q. 

(as  of  1/1/2015) 

EER  =  9.5  . 

(as  of  1/1/2015) 

EER  =11.7  . 

EER=  13.8  -  (0.300  X 
Captq. 

EER  =  9.3  . 

Yes. 

See  section  II.A.3. 

Yes. 

See  section  II.A.3. 

Yes. 

.See  section  II.A.3. 

Commercial  Package  Alr-Conditloning  and  Heating  Equipment- 

-SDHV  and  TTW 

Through-the-Wall  (TTW),  Air-Cooled  Heat 

13.0  SEER  . 

12.0  SEER  . 

13.0  SEER  . 

No. 

Pumps,  <30,000  Btu/h. 

7.4  HSPF 

7.4  HSPF 

7.7  HSPF 

See  section  II.A.4. 

Small-Duct,  High-Velocity,  Air-Cooled  (SDHV) 
Air  Conditioners,  <65,000  Btu/h. 

10.0  SEER  . 

11.0  SEER  . 

13.0  SEER  . 

No. 

See  section  II.A.4. 

Small-Duct,  High-Velocity,  Air-Cooled  Heat 

10.0  SEER  . 

11.0  SEER  . 

13.0  SEER  . 

No. 

Pumps,  <65,000  Btu/h. 

HSPF  not  listed  +♦+ 

6.8  HSPF 

7.7  HSPF 

See  section  II.A.4. 

Commercial  Package  Air-Conditioning  and  Heating  Equipment — SPVACs  and  SPVHPs 


Single  Package  Vertical  Air  Conditioners, 
<65,000  Btu/h. 

9.0  EER . 

10.0  EER . 

9.0  EER . 

Yes. 

See  section  II.A.5. 

Single  Package  Vertical  Air  Conditioners, 
>65,000  and  <135,000  Btu/h. 

8.9  EER . 

10.0  EER . 

8.9  EER . 

Yes. 

See  section  II.A.5. 

Single  Package  Vertical  Air  Conditioners, 
>135,000  and  <240,000  Btu/h. 

8.6  EER  . 

10.0  EER . 

8.6  EER . 

Yes. 

See  section  II.A.5. 

Single  Package  Vertical  Heat  Pumps, 

9.0  EER  . 

10.0  EER . 

9.0  EER . 

Yes. 

<65,000  Btu/h. 

3.0  COP 

3.0  COPh*** 

3.0  COP 

See  section  II.A.5. 

Single  Package  Vertical  Heat  Pumps, 

8.9  EER  . 

10.0  EER . 

8.9  EER . 

Yes. 

>65,000  and  <135,000  Btu/h. 

3.0  COP 

3.0  COP«*** 

3.0  COP 

See  section  II.A.5. 

Single  Package  Vertical  Heat  Pumps, 

8.6  EER  . 

10.0  EER  . 

8.6  EER . 

Yes. 

>135,000  and  <240,000  Btu/h. 

2.9  COP 

3.0  COPh*** 

2.9  COP 

See  section  II.A.5. 

Single  Package  Vertical  Air  Conditioners 
Nonweatherized  Space  Constrained, 
<30,000  Btu/h. 

N/A  . 

9.2  EER  . 

N/At  . 

No. 

See  section  II.A.5. 

Single  Package  Vertical  Air  Conditioners 
Nonweatherized  Space  Constrained, 
>30,000  and  <36,000  Btu/h. 

N/A  . 

9.0  EER  . 

N/A*  . 

No. 

See  section  II.A.5. 
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Table  1.1— Federal  Energy  Conservation  Standards  and  Energy  Efficiency  Levels  in  ASHRAE  Standard 
90.1-2013  FOR  Specific  Types  of  Commercial  Equipment*— Continued 


ASHRAE  equipment  class’* 

Energy 
efficiency 
levels  in 

ASHRAE 

standard  90.1-2010 

Energy 
efficiency 
ievels  in 

ASHRAE 

standard  90.1-2013 

Federal 

energy 

conservation 

standards 

Energy-Savings 
potential  analysis 
required? 

Single  Package  Vertical  Heat  Pumps  Non- 
weatherized  Space  Constrained,  <30,000 
Btu/h. 

N/A  . 

9.2  EER . 

3.0  COP« 

N/At  . 

No. 

See  section  II. A. 5. 

Single  Package  Vertical  Heat  Pumps  Non- 
weatherized  Space  Constrained,  >30,000 
and  <36,000  Btu/h. 

N/A  . 

9.0  EER  . 

3.0  COP„ 

N/At  . 

No. 

See  section  II.A.5. 

Commercial  Water  Heaters 


Electric  Storage  Water  Heaters,  >12  kW,  2:20 
gai. 

20  +  35  Vi«  SLtt,  Btu/h  .... 

0.3  +  27A/m***%/h  . 

0.3  +  27A/.ntit  %/h  . 

No. 

See  Section  II. B. 

Gas  Storage  Water  Heaters.  >75,000  Btu/h, 

80%  E,;  Q/800 -r  110  V^® 

80%  E,;  0/799+  16.6  V^'^ 

80%  E,;  Q/800  +  110  V,i'2 

No. 

<4,000  Btu/h/gal. 

SLO,  Btu/h. 

SLO,  Btu/h  00. 

Btu/hr. 

See  section  II.A.5. 

Oil  Storage  Water  Heaters,  >105,000  Btu/h, 

78%  E,;  Q/800  +  110  V1« 

80%  E,;  Q/799  +  16.6  V’/® 

78%  E,;  Q/800  +  110  V,i'2 

Yes. 

<4,000  Btu/h/gal. 

SLO,  Btu/h. 

SLO,  Btu/h 00. 

Btu/hr. 

See  section  II.A.5. 

Gas  Instantaneous  Water  Heaters,  ^200,000 

80%  E„  Q/800  +  110  Vi« 

80%  E„  Q/799  +  16.6  Vi'2 

80%  E„  Q/800  +  110  V,i'2 

No. 

Btu/h,  ^4,000  Btu/h/gal,  ^10  gal. 

SLO,  Btu/h. 

SLO,  Btu/h 00. 

Btu/hr. 

See  section  II.A.5. 

Oil  Instantaneous  Water  Heaters,  >210,000 

78%  E„  0/800+  110  Vi« 

78%  E„  Q/799  +  16.6  V 

78%  E„  Q/800  +  110  V,i« 

No. 

Btu/h,  ^4,000  Btu/h/gal,  ^10  gal. 

SLO,  Btu/h. 

SLO,  Btu/h 00. 

Btu/hr. 

See  section  II.A.5. 

*  “E,”  means  thermal  efficiency;  “EER”  means  energy  efficiency  ratio:  “SEER”  means  seasonal  energy  efficiency  ratio;  "HSPF”  means  heating  seasonal  perform¬ 
ance  factor;  "COP”  and  “COP/y”  mean  coefficient  of  performance:  and  "Btu/h”  or  “Btu/hr”  means  British  thermal  units  per  hour. 

**  ASHRAE  Standard  90.1-2013  equipment  classes  may  differ  from  the  equipment  classes  defined  in  DOE’s  regulations,  but  no  loss  of  coverage  will  occur  (i.e.,  all 
previously  covered  DOE  equipment  classes  remained  covered  equipment). 

***  While  ASHRAE  Standard  90.1-2013  added  a  subscript  n  to  COP  for  all  heat  pumps,  its  definition  for  “coefficient  of  performance  (COP),  heat  pump— heating” 
has  not  changed.  As  a  result,  DOE  believes  the  subscript  to  be  a  clarifying  change  of  nomenclature  (to  differentiate  from  the  COP  metric  used  for  refrigeration)  only, 
rather  than  a  chanqe  to  the  metric  itself. 

+  “Standard  size’^  refers  to  PTAC  equipment  with  wall  sleeve  dimensions  ^16  inches  high  or  ^42  inches  wide.  For  DOE’s  purposes,  this  equipment  class  applies  to 
standard-size  equipment  regardless  of  application  {e.g.,  new  construction  or  replacement). 

^+“Cap”  means  cooling  capacity  in  kBtu/h  at  95°F  outdoor  dry-bulb  temperature. 

^♦^This  may  have  been  an  editorial  error  in  ASHRAE  90.1-2010. 

♦  While  ASHRAE  Standard  90.1-2013  added  this  equipment  class,  DOE  believes  that  equipment  falling  into  these  classes  is  already  covered  by  Federal  standards, 
most  commonly  in  the  residential  space-constrained  central  air  conditioning  equipment  class  with  minimum  standards  of  12.0  SEER  for  air  conditioners  and  heat 
pumps  and  7.4  HSPF  for  heat  pumps.  See  section  II.A.5.1  of  this  NODA. 

♦♦  “V”  means  rated  volume  in  gallons;  "SL”  means  standby  loss. 

***"Vm”  means  measured  volume  in  tank. 

0“Q”  means  the  nameplate  input  rate  in  Btu/hr;  “V”  means  rated  volume  in  gallons;  "SL”  means  standby  loss.  DOE’s  descriptor,  “Vr,”  also  means  rated  volume  in 
gallons  and  differs  only  in  nomenclature. 

00  As  explained  in  section  II.A  of  this  NODA,  DOE  believes  this  level  was  a  mistake;  the  formula  for  SI  units  was  included  instead  of  that  for  IP  units. 


DOE  notes  that  ASHRAE  90.1-2013 
also  increased  integrated  energy 
efficiency  ratio  (lEER)  levels  for 
additional  equipment  not  listed  in  Table 
I.l,  including  small,  large,  and  very 
large  air-cooled  and  water-cooled  air 
conditioners  and  heat  pumps.® 

However,  because  Federal  energy 
conservation  standards  for  this 
equipment  do  not  use  lEER  as  a  rating 
metric,  DOE  is  not  triggered  to  review 
this  equipment.  In  February  2013,  DOE 
published  a  request  for  information 
(RFI)  and  notice  of  dociunent 
availability  for  commercial  air-cooled 
equipment.  78  FR  7296  (Feb.  1,  2013). 

In  the  RFI,  DOE  sought  information  on 
the  merits  of  adopting  lEER  as  the 
energy  efficiency  descriptor  for  small, 
large,  and  very  large  air-cooled 
commercial  air  conditioners  and  heat 
pumps.  Should  DOE  adopt  new 


“ASHRAE  90.1-2013  also  decreased  the  lEER 
levels  for  small,  lai^e,  and  very  large  air-cooled 
variable  refrigerant  flow  equipment;  however,  on 
December  9,  2013,  ASHRAE  issued  errata  indicating 
that  this  was  an  error  for  air  conditioners.  See: 
https://www.ashTae.OTg/File%20UbTary/docUb/ 
StdsETTata/90- 1  -201 3-IP_ETTataSheet_12-9- 
2013.pdf.  DOE  believes  this  was  also  an  editorial 
error  for  heat  pumps. 


standards  using  lEER  as  the  metric, 
future  increases  in  lEER  levels  in 
ASHRAE  Standard  90.1-2013  as 
compared  to  the  Federal  energy 
conservation  standards  would  trigger 
DOE  to  review  its  efficiency  levels  for 
that  equipment? 

D.  Summary  of  DOE’s  Preliminary 
Assessment  of  Equipment  for  Energy 
Savings  Analysis 

DOE  has  reached  a  preliminary 
conclusion  for  each  of  the  classes  of 
commercial  equipment  in  ASHRAE 
Standard  90.1-2013  addressed  in 
today’s  NODA.  For  each  class  of 
commercial  equipment  addressed  in 
this  NODA,  section  II  presents  DOE’s 
initial  determination  as  to  whether 
ASHRAE  increased  the  efficiency  level 
for  a  given  type  of  equipment  (based  on 
a  rating  metric  used  in  the  relevant 
Federal  energy  conservation  standards), 
a  change  that  would  require  an  energy- 
savings  potential  analysis.  As  DOE  is 
not  required  by  EPCA  to  review 
additional  changes  in  ASHRAE 
Standard  90.1-2013  for  those  equipment 
types  where  ASHRAE  did  not  increase 
the  efficiency  level  or  change  the  design 


requirements,  DOE  has  conducted  no 
further  analysis  for  those  types  of 
equipment  where  efficiency  levels 
clearly  did  not  change.  Additionally,  for 
equipment  where  ASHRAE  Standard 
90.1-2013  has  increased  the  level  in 
comparison  to  the  previous  version  of 
ASHRAE  Standard  90.1,  but  the  level 
does  not  exceed  the  current  Federal 
standard  level,  DOE  does  not  have  the 
authority  to  conduct  a  rulemaking  to 
consider  a  higher  standard  for  that 
equipment  pursuant  to  42  U.S.C. 
6313(a)(6)(A)  and  did  not  perform  a 
potential  energy-savings  analysis.  For 
those  equipment  classes  where 
ASHRAE  increased  the  efficiency  level 
(in  comparison  to  the  Federal  standard), 
DOE  performed  an  analysis  of  the 
energy-savings  potential,  unless  DOE 
found  no  equipment  in  the  market  in 
that  equipment  class  (in  which  case 
there  is  no  potential  for  energy 
savings).® 


“  In  the  case  where  there  is  no  equipment  on  the 
market  or  insufficient  data  for  analysis,  DOE  would 
adopt  the  ASHRAE  level,  as  required  by  the  statute, 
without  further  analysis. 
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Based  upon  DOE’s  analysis,  as 
discussed  in  section  II,  DOE  has 
determined  that  ASHRAE  increased  the 
efficiency  level  for  the  following 
equipment  categories: 

•  Small  Three-Phase  Commercial  Air- 
Cooled  Air  Conditioners  (Single  Package 
Only)  and  Heat  Pumps  (Single  Package 
and  Split  System)  <65,000  Btu/h; 

•  Water  Source  Heat  Pumps; 

•  Packaged  Terminal  Air 
Conditioners  (Standard  Size); 

•  Single  Package  Vertical  Air 
Conditioners  and  Heat  Pumps;  and 

•  Oil-Fired  Storage  Water  Heaters. 

For  most  of  those  equipment  classes, 

DOE  found  that  equipment  is  available 
on  the  market  and  adequate  information 
exists  to  reasonably  estimate  potential 
energy  savings,  and  DOE  performed  an 
analysis  of  the  energy-savings  potential, 
which  is  described  in  section  III. 
However,  when  DOE  did  not  find 
equipment  available  on  tbe  market 
(sucb  as  for  SPVACs  and  SPVHPs  with 
capacities  above  135,000  Btu/h),  DOE 
did  not  perform  a  potential  energy 
savings  analysis. 

II.  Discussion  of  Changes  in  ASHRAE 
Standard  90.1-2013 

Before  beginning  an  analysis  of  the 
potential  energy  savings  that  would 
result  from  adopting  the  efficiency 
levels  specified  by  ASHRAE  Standard 

90.1-2013  or  more-stringent  efficiency 
levels,  DOE  first  determined  whether  or 
not  the  ASHRAE  Standard  90.1-2013 
efficiency  levels  actually  represented  an 
increase  in  efficiency  above  the  current 
Federal  standard  levels  or  whether 
ASHRAE  Standard  90.1-2013  adopted 
new  design  requirements,  thereby 
triggering  DOE  action.  This  section 
contains  a  discussion  of  each  equipment 
class  where  the  ASHRAE  Standard 

90.1-2013  efficiency  level  differs  from 
the  ASHRAE  Standard  90.1-2010  level 
(based  on  a  rating  metric  used  in  the 
relevant  Federal  energy  conservation 
standards), along  with  DOE’s 
preliminary  conclusion  regarding  the 
appropriate  action  to  take  with  respect 
to  that  equipment.  In  addition,  this 
section  contains  a  discussion  of  DOE’s 
determination  with  regard  to  newly 
created  equipment  classes  in  ASHRAE 
Standard  90.1-2013  [i.e., 
nonweatherized,  space-constrained 
SPVAC  and  SPVHP).  Finally,  this 
section  provides  a  brief  discussion  of 
the  test  procedure  updates  contained  in 
ASHRAE  Standard  90.1-2013. 


^0  ASHRAE  Standard  90.1-2013  did  not  change 
any  of  the  design  requirements  for  the  commercial 
(HVAC)  and  water-heating  equipment  covered  by 
EPCA,  so  this  potential  category  of  change  is  not 
discussed  in  this  section. 


A.  Commercial  Package  Air- 
Conditioning  and  Heating  Equipment 

EPCA,  as  amended,  defines 
“commercial  package  air  conditioning 
and  heating  equipment”  as  air-cooled, 
evaporatively-cooled,  water-cooled,  or 
water  source  (not  including  ground 
water  source)  electrically  operated, 
unitary  central  air  conditioners  and 
central  air  conditioning  heat  pumps  for 
commercial  use.  (42  U.S.C.  6311(8)(A); 

10  CFR  431.92)  EPCA  also  defines 
“small,”  “large,”  and  “very  large” 
commercial  package  air  conditioning 
and  heating  equipment  based  on  the 
equipment’s  rated  cooling  capacity.  (42 
U.S.C.  6311(8)(B)-(D);  10  CFR  431.92) 
“Small  commercial  package  air 
conditioning  and  heating  equipment” 
means  equipment  rated  below  135,000 
Btu  per  hour  (cooling  capacity).  (42 
U.S.C.  6311(8)(B);  10  CFR  431.92) 

“Large  commercial  package  air 
conditioning  and  heating  equipment” 
means  equipment  rated  (i)  at  or  above 
135,000  Btu  per  hour;  and  (ii)  below 
240,000  Btu  per  hour  (cooling  capacity). 
(42  U.S.C.  6311(8)(C);  10  CFR  431.92) 
“Very  large  commercial  package  air 
conditioning  and  heating  equipment” 
means  equipment  rated  (i)  at  or  above 
240,000  Btu  per  hour;  and  (ii)  below 
760,000  Btu  per  hour  (cooling  capacity). 
(42  U.S.C.  6311(8)(D);  10  CFR  431.92) 

1.  Air-Cooled  Equipment 

The  current  Federal  energy 
conservation  standards  for  the  three 
classes  of  air-cooled  commercial 
package  air  conditioners  and  heat 
pumps  for  which  ASHRAE  Standard 

90.1-2013  amended  efficiency  levels  are 
shown  in  Table  I.l  and  can  be  found  in 
DOE’s  regulations  at  10  CFR  431.97.  The 
Federal  energy  conservation  standards 
for  air-cooled  air  conditioners  and  heat 
pumps  are  differentiated  based  on  the 
cooling  capacity  (i.e.,  small,  large,  or 
very  large).  For  small  equipment,  there 
is  an  additional  disaggregation  into:  (1) 
Equipment  less  than  65,000  Btu/h  and 
(2)  equipment  greater  than  or  equal  to 
65,000  Btu/h  and  less  than  135,000  Btu/ 
h.  Three-phase  equipment  less  than 
65,000  Btu/h,  although  commercial 
equipment,  is  rated  with  the  same 
metric  as  residential  single-phase 
equipment  (i.e.,  SEER).  Unlike  the 
current  Federal  energy  conservation 
standards,  ASHRAE  Standard  90.1  also 
differentiates  the  equipment  that  is  less 
than  65,000  Btu/h  into  split  system  and 
single  package  subcategories. 
Historically,  ASHRAE  has  set  equivalent 
efficiency  levels  for  this  equipment; 
however,  effective  January  1,  2015, 
ASHRAE  Standard  90.1-2013  increases 
the  efficiency  level  for  single  package 


air  conditioners  but  not  split  system  air 
conditioners.  The  increased  efficiency 
level  for  single  package  air  conditioners 
surpasses  the  current  Federal  energy 
conservation  standard  level  for  the 
overall  equipment  class,  while  the 
efficiency  level  for  split  system  air 
conditioners  meets  and  does  not  exceed 
the  Federal  energy  conservation 
standard  for  the  overall  equipment 
class.  ASHRAE  Standard  90.1-2013  also 
increases  the  efficiency  levels,  effective 
January  1,  2015,  for  both  single  package 
and  split  system  air-cooled  heat  pumps, 
for  SEER  and  HSPF,  to  efficiency  levels 
that  surpass  the  current  Federal  energy 
conservation  standard  levels.  ASHRAE 
Standard  90.1-2013  increases  the  HSPF 
level  for  split  systems  above  that  for 
single  package  heat  pumps. 

In  the  past,  DOE  has  separated  the 
equipment  classes  for  three-phase  air 
conditioners  and  heat  pumps  less  than 
65,000  Btu/h  into  single  package  and 
split  system  classes,  for  a  total  of  four 
classes.  However,  when  EISA  2007 
increased  the  efficiency  levels  to 
identical  levels  across  single  package 
and  split  system  equipment,  effective  in 
2008,  DOE  combined  the  equipment 
classes  in  the  Code  of  Federal 
Regulations  (CFR),  resulting  in  only  two 
equipment  classes,  one  for  air 
conditioners  and  one  for  heat  pumps. 
Because  ASHRAE  has  increased  the 
standard  for  only  single  package  air 
conditioners,  and  has  increased  the 
HSPF  level  to  a  more-stringent  level  for 
split  system  heat  pumps  than  for  single 
package  heat  pumps,  and  DOE  is 
obligated  to  adopt,  at  a  minimum,  the 
increased  level  in  ASHRAE  90.1-2013 
for  that  equipment  class,  DOE  proposes 
to  re-create  separate  equipment  classes 
for  single  package  and  split  system 
equipment  in  the  overall  equipment 
classes  of  small  commercial  package  air 
conditioners  and  heat  pumps  (air¬ 
cooled,  three-phase)  less  than  65,000 
Btu/h.  DOE  requests  comment  on 
whether  it  should  re-create  these 
separate  equipment  classes,  which  is 
identified  as  Issue  1  in  section  IV.B, 
“Issues  on  Which  DOE  Seeks 
Comment.” 

DOE  conducted  an  analysis  of  the 
potential  energy  savings  due  to 
amended  standards  for  single  package 
air  conditioners  and  single  package  and 
split  system  heat  pumps  (air-cooled, 
three-phase,  less  than  65,000  Btu/h), 
which  is  described  in  section  III  of  this 
NODA.  DOE  did  not  conduct  an 
analysis  of  the  potential  energy  savings 
for  split  system  air  conditioners. 
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2.  Water-Source  Equipment 

The  current  Federal  energy 
conservation  standards  for  the  three 
classes  of  commercial  water  source  heat 
pumps  for  which  ASHRAE  Standard 
90.1-2013  amended  efficiency  levels  are 
shown  in  Table  I.l  and  can  be  found  in 
doe’s  regulations  at  10  CFR  431.97.  The 
Federal  energy  conservation  standards 
for  water  source  equipment  are 
differentiated  based  on  the  cooling 
capacity.  ASHRAE  Standard  90.1-2013 
increased  the  energy  efficiency  levels 
for  all  three  equipment  classes  to 
efficiency  levels  that  surpass  the  current 
Federal  energy  conservation  standard 
levels.  Therefore,  DOE  conducted  an 
analysis  of  the  potential  energy  savings 
due  to  amended  standards  for  this 
equipment,  which  is  described  in 
section  III  of  this  NODA. 

ASHRAE  Standard  90.1-2013  also 
changed  the  name  of  this  equipment 
class  from  “water  source”  to  “water  to 
air,  water  loop.”  DOE  believes  this  to  be 
an  editorial  change  only  and  that  this 


new  nomenclature  refers  to  the  same 
water  source  heat  pump  equipment 
covered  by  Federal  energy  conservation 
standards.  ASHRAE  also  changed  the 
descriptor  for  this  equipment  from  COP 
to  COPh.  doe  believes  this  is  also  an 
editorial  change  to  clarify  the  difference 
between  COP  for  refrigeration  and  COP 
for  heat  pumps.  DOE  requests  comment 
on  whether  these  changes  are  other  than 
editorial,  which  is  identified  as  Issue  2 
in  section  IV. B,  “Issues  on  Which  DOE 
Seeks  Comment.” 

EPCA  does  not  define  “water  source 
heat  pump”  other  than  to  exclude 
ground-water-source  units  from  the 
definition  of  “commercial  package  air 
conditioning  and  heating  equipment.” 
(42  U.S.C.  6311(8)(A))  However,  DOE 
notes  that  there  are  several  related  types 
of  water-source  and  ground-water- 
sovuce  heat  pumps,  as  shown  in  Table 
II.l.  ASHRAE  Standard  90.1-2013 
included  new  nomenclature  for  all  such 
types  of  heat  pumps.  DOE  further  notes 
that  the  vast  majority  of  water-source 


(water-to-air,  water-loop)  heat  pump 
models  are  also  rated  for  performance  in 
ground-loop  or  ground-water  heat  pump 
applications.  It  is  DOE’s  understanding 
that  design  differences  of  the  models 
used  in  the  different  applications  are 
minimal,  including  potentially  more 
corrosion-resistant  metal  in  the  water 
coil  (for  open-loop  systems  only)  and/or 
added  insulation  for  groimd-water  or 
ground-loop  systems.  Efficiency  ratings 
are  different  across  these  three 
application  types  primarily  because  of 
the  different  test  conditions  (ground  and 
ground-water-source  are  tested  with 
cooler  entering  water).  Because  of  the 
similarity  in  models  across  application, 
DOE  believes  that  increased  efficiency 
standards  for  water-loop  applications 
may  affect  heat  pumps  for  ground- 
source  and  ground- water  applications, 
although  they  are  excluded  from 
coverage.  DOE  is  not  aware  of  any 
differences  between  water-source  heat 
pumps  for  residential  and  commercial 
applications. 


Table  11.1— Nomenclature  for  Types  of  Water-Loop,  Ground-Loop,  and  Ground- Water-Source  Heat  Pumps 


ASHRAE  Standard  90.1-2010 

ASHRAE  Standard  90.1-2013 

Test  procedure 

Water-source  (86°  entering  water)  . 

Ground-water-source  59°  entering  water  . 

Ground-water  source  77°  entering  water . 

Water-to-air,  water-loop . 

Water-to-air,  ground-water. 

Brine-to-air,  ground-loop. 

ISO  Standard  13256-1. 

Water-source  water-to-water  86°  entering  water  . 

Water-source  water-to-water  59°  entering  water  . 

Ground-water-source  brine-to-water  77°  entering  water  . 

Water-to-water,  water-loop  . 

Water-to-water,  ground-water. 

Brine-to-water,  ground-loop. 

ISO  Standard  1 3256-2. 

As  noted  above,  DOE  views  these 
changes  in  nomenclature  as 
nonsubstantive  in  terms  of  the 
associated  standard  levels. 
Consequently,  DOE  is  maintaining  its 
current  requirements  for  these 
equipment  classes. 

However,  DOE  is  considering  adding 
a  definition  for  “water-source  heat 
pump”  to  the  CFR  that  would  include 
both  single-phase  and  three-phase  units 
of  all  capacities  (up  to  760,000  Btu/h) 
and  would  be  applicable  to  water-to-air 
heat  piunps.  DOE  is  considering 
adapting  the  definition  from  that  in  the 
ASHRAE  handbook:  “A  water-source 
heat  pump  is  a  [single-phase  or  three- 
phase]  reverse-cycle  heat  pmnp  that 
uses  [a  circulating  water  loop]  as  the 
heat  source  for  heating  and  as  the  heat 
sink  for  cooling.  The  main  components 
are  a  compressor,  refrigerant-to-water 
heat  exchanger,  refrigerant-to-air  heat 
exchanger,  refrigerant  expansion 


2012  ASHRAE  Handbook,  Heating,  Ventilating, 
and  Air-Conditioning  Systems  and  Equipment. 
ASHRAE,  Atlanta,  GA.  Chapter  9  (Available  at: 
https://www.ashrae.org/resources-pubHcations/ 
description-of-the-2012-ashrae-handbook-hvac- 
systems-and-equipment). 


devices,  and  refrigerant  reversing 
valve.”  DOE  requests  comment  on  this 
definition,  which  is  identified  as  Issue 
3  in  section  IV. B,  “Issues  on  Which  DOE 
Seeks  Comment.” 

3.  Packaged  Terminal  Air  Conditioners 

EPCA  defines  a  “packaged  terminal 
air  conditioner”  as  “a  wall  sleeve  and  a 
separate  unencased  combination  of 
heating  and  cooling  assemblies 
specified  by  the  builder  and  intended 
for  mounting  through  the  wall.  It 
includes  a  prime  source  of  refrigeration, 
separable  outdoor  louvers,  forced 
ventilation,  and  heating  availability  by 
builder’s  choice  of  hot  water,  steam,  or 
electricity.”  (42  U.S.C.  6311(10)(A);  10 
CFR  431.92) 

In  February  2013,  DOE  published  a 
notice  of  public  meeting  and  availability 
of  the  Framework  Document  regarding 
energy  conservation  standards  for 
packaged  terminal  air  conditioners  and 
heat  pumps  standards.  78  FR  12252 
(Feb.  22,  2013).  This  framework  was 
published  as  a  first  step  toward  meeting 
the  six-year  look  back  requirement 
specified  in  EISA  2007.  (42  U.S.C. 
6313(a)(6)(C)(i))  As  part  of  the  six-year 


look  back,  DOE  expects  to  issue  a  notice 
of  proposed  rulemaking  (NOPR)  for 
PTAC  and  PTHP  equipment  that  will 
include  equipment  classes  for  which 
ASHRAE  Standard  90.1-2013  increased 
efficiency  levels  (i.e.,  standard-size 
PTACs),  as  well  as  those  for  which  it 
did  not.  The  PTACs/PTHPs  NOPR  will 
be  issued  along  a  timeline  that  meets  the 
six-year  look  back  requirements  (for 
those  equipment  classes  where  DOE  was 
not  triggered),  as  well  as  either  the  18 
or  30  month  timeline  noted  previously 
(for  those  equipment  classes  where  DOE 
was  triggered). 

The  current  Federal  energy 
conservation  standards  for  the  three 
classes  of  PTACs  for  which  ASHRAE 
Standard  90.1-2013  amended  efficiency 
levels  are  shown  in  Table  I.l  and  are 
found  in  DOE’s  regulations  at  10  CFR 
431.97.  The  Federal  energy  conservation 
standards  for  PTACs  are  differentiated 
based  on  the  cooling  capacity  and 
physical  dimensions  (standard  versus 
nonstandard  size).  ASHRAE  Standard 
90.1-2013  increased  the  energy 
efficiency  levels  for  all  three  standard- 
size  PTAC  equipment  classes  to 
efficiency  levels  that  meet  those  for 
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PTHPs  and  surpass  the  current  Federal 
energy  conservation  standard  levels  for 
PTACs.  Therefore,  DOE  conducted  an 
analysis  of  the  potential  energy  savings 
due  to  amended  standards  for  standard- 
size  PTACs,  which  is  described  in 
section  III  of  this  NODA. 

4.  Small-Duct,  High-Velocity,  and 
Through-The-Wall  Equipment 

EPCA  does  not  separate  small-duct 
high-velocity  (SDHV)  or  through-the- 
wall  (TTW)  heat  pumps  from  other 
types  of  small  commercial  package  air- 
conditioning  and  heating  equipment  in 
its  definitions.  (42  U.S.C.  6311(8)) 
Therefore,  EPCA’s  definition  of  “small 
commercial  package  air  conditioning 
and  heating  equipment”  would  include 
SDHV  and  TTW  heat  pumps. 

ASHRAE  Standard  90.1-2013 
appeared  to  change  some  of  the 
efficiency  levels  for  these  classes  of 
equipment.  Specifically,  ASHRAE 
Standard  90.1-2010  had  increased  the 
cooling  efficiency  requirements  for  TTW 
heat  pumps  to  13.0  SEER  in  comparison 
to  the  efficiency  levels  of  12.0  SEER  in 
ASHRAE  Standard  90.1-2007.  However, 
in  March  2011,  ASHRAE  issued 
Proposed  Addendum  h  for  public 
review  that  would  correct  the  minimum 
SEER  for  this  equipment  to  12.0  SEER, 
and  this  addendum  was  approved  and 
incorporated  into  ASHRAE  Standard 

90.1- 2013.  Therefore,  this  change  in 
ASHRAE  Standard  90.1-2013  was 
correcting  an  editorial  error  in  ASHRAE 
Standard  90.1-2010. 

For  SDHV  air  conditioners  and  heat 
pumps,  ASHRAE  Standard  90.1-2013 
increases  the  cooling  efficiency 
requirement  from  10.0  SEER  to  11.0 
SEER.  It  also  includes  a  heating 
efficiency  requirement  for  SDHV  heat 
pumps  of  6.8  HSPF,  which  was  present 
in  ASHRAE  90.1-2007  but  not  ASHRAE 

90.1- 2010  (which  DOE  also  thought  to 
be  an  editorial  error).  These  changes 
were  made  through  Addendum  bj  to 
ASHRAE  90.1-2010,  which  noted  that 
the  previously  adopted  Addendum  j  to 
ASHRAE  Standard  90.1-2010  had 
deleted  the  SDHV  equipment  class 
entirely  because  all  SDHV  models  sold 
were  single-phase  residential  products, 
but  that  Addendum  bj  was  re¬ 
establishing  the  equipment  class 
because  manufacturers  had  expressed 
an  intention  to  introduce  three-phase 
equipment  to  the  market.  In  addition. 
Addendum  bj  noted  that  it  contained 
minimum  efficiency  levels  identical  to 
those  established  by  DOE  for  single¬ 
phase  residential  SDHV  products. 

The  DOE  standards  for  both 
commercial  TTW  and  SDHV  air 
conditioners,  which  are  13.0  SEER,  and 
for  heat  pumps,  which  are  13.0  SEER 


and  7.7  HSPF,  were  established  for  the 
overall  equipment  category  of  small 
commercial  package  air-conditioning 
and  heating  equipment  by  EISA  2007, 
which  amended  EPCA.  (42  U.S.C. 
6313(a)(7)(D))  Because  the  ASHRAE 
Standard  90.1-2013  efficiency  levels  for 
TTW  and  SDHV  equipment  are  less  than 
those  in  the  DOE  standards,  DOE  has 
tentatively  concluded  that  it  is  not 
required  to  take  action  on  this 
equipment  at  this  time. 

5.  Single-Package  Vertical  Air 
Conditioners  and  Single-Package 
Vertical  Heat  Pumps 

EPCA,  as  amended,  defines  “single 
package  vertical  air  conditioner”  as  air¬ 
cooled  commercial  package  air 
conditioning  and  heating  equipment 
that: 

(1)  is  factory-assembled  as  a  single 
package  that: 

(1)  has  major  components  that  are 
arranged  vertically; 

(ii)  is  an  encased  combination  of 
cooling  and  optional  heating 
components;  and 

(iii)  is  intended  for  exterior  mounting 
on,  adjacent  interior  to,  or  through  an 
outside  wall; 

(2)  is  powered  by  a  single-  or  3-phase 
current; 

(3)  may  contain  one  or  more  separate 
indoor  grilles,  outdoor  louvers,  various 
ventilation  options,  indoor  free  air 
discharges,  ductwork,  wall  plenum,  or 
sleeves;  and 

(4)  has  heating  components  that  may 
include  electrical  resistance,  steam,  hot 
water,  or  gas,  but  may  not  include 
reverse  cycle  refrigeration  as  a  heating 
means.  (42  U.S.C.  6311(22);i2  lo  CFR 
431.92) 

EPCA,  as  amended,  defines  “single 
package  vertical  heat  pump”  as  a  single¬ 
package  vertical  air  conditioner  that 

(1)  uses  reverse  cycle  refrigeration  as 
its  primary  heat  source;  and 

(2)  may  include  secondary 
supplemental  heating  by  means  of 
electrical  resistance,  steam,  hot  water,  or 
gas.  (42  U.S.C.  6311(23);  10  CFR  431.92) 

The  current  Federal  energy 
conservation  standards  for  the  six 
classes  of  SPVUs  for  which  ASHRAE 


In  the  EISA  2007  amendments  to  EPCA, 
Congress  renumbered  several  statutory  definitions 
to  accommodate  new  definitions.  Consequently,  the 
definition  for  “harvest  rate”  was  moved  fi-om  42 
U.S.C.  6311(21)  to  42  U.S.C.  6311(22).  However,  in 
a  separate  provision,  EISA  2007  provided  for  a 
definition  of  “single  package  vertical  air 
conditioner”  at  42  U.S.C.  6311(22).  Similarly,  EISA 
2007  added  a  definition  for  “single  package  vertical 
heat  pump”  at  42  U.S.C.  6311(23),  which  given  the 
other  definitions  present,  probably  should  have 
been  codified  at  42  U.S.C.  6311(24).  DOE  has 
implemented  these  statutory  provisions  as  if  the 
drafting  error  had  not  occurred. 


Standard  90.1-2013  amended  efficiency 
levels  are  shown  in  Table  I.l  and  can  be 
found  in  DOE’s  regulations  at  10  CFR 
431.97.  The  product  classes  for  SPVACs 
and  SPVHPs,  as  well  as  their  attendant 
Federal  energy  conservation  standards, 
are  differentiated  based  on  cooling 
capacity.  ASHRAE  Standard  90.1-2013 
increased  the  energy  efficiency  levels 
for  all  six  equipment  classes  to 
efficiency  levels  that  surpass  the  current 
Federal  energy  conservation  standard 
levels.  Therefore,  DOE  conducted  an 
analysis  of  the  potential  energy  savings 
due  to  amended  standards  for  this 
equipment,  which  is  described  in 
section  III  of  this  NODA. 

DOE  reviewed  the  SPVU  market  and 
identified  several  models  of  SPVUs  in 
the  65,000  Btu/h  or  less  equipment 
class.  However,  DOE  did  not  identify 
any  models  of  SPVUs  in  the  large 
category  >135,000  Btu/h  and  <240,000 
Btu/h  or  any  models  of  SPVHPs  in  the 
category  >65,000  Btu/h  and  <135,000 
Btu/h.  As  a  result  of  the  apparent  lack 
of  a  market  for  large  SPVUs  and  for 
SPVHPs  >65,000  Btu/h  and  <135,000 
Btu/h,  DOE  conducted  complete 
preliminary  energy  saving  estimates 
only  for  the  equipment  classes  SPVAC 
and  SPVHP  <65,000  Btu/h  and  SPVACs 
>65,000  Btu/h  and  <135,000  Btu/h.  For 
the  equipment  classes  with  no  market, 
DOE  would  adopt  the  ASHRAE  levels  as 
the  Federal  standard,  as  required  by  the 
statute,  without  further  analysis. 

6.  Consideration  of  a  Space-Constrained 
Single-Package  Vertical  Unit  Equipment 
Class 

ASHRAE  Standard  90.1-2013  created 
a  new  equipment  class  for  SPVACs  and 
SPVHPs  used  in  space-constrained 
applications.  Specifically,  ASHRAE 
defined  “nonweatherized  space 
constrained  single-package  vertical 
unit”  as  a  SPVAC  or  SPVHP  that  meets 
all  of  the  following  requirements: 

(1)  is  for  indoor  use  only; 

(2)  has  rated  cooling  capacities  no 
greater  than  36,000  Btu/h; 

(3)  is  a  single-package  unit  requiring 
opening  in  an  exterior  wall  with  overall 
exterior  dimensions  that  require  or  use 
an  existing  sleeve  that  meets  one  of  the 
following  criteria: 

1.  width  of  less  than  32  inches  and  a 
height  of  less  than  45  inches 

2.  fits  inside  an  existing  1,310  in^ 
opening; 

(4)  is  commonly  installed  in  site-built 
commercial  buildings; 

(5)  is  of  a  similar  cooling  capacity 
and,  if  a  heat  pump,  similar  heating 
capacity; 

(6)  draws  outdoor  air  for  heat 
exchange  directly  through  an  existing 
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opening,  used  for  both  inlet  and  outlet, 
in  the  exterior  wall; 

(7)  is  restricted  to  applications  where 
an  existing  air  conditioner,  heat  pump, 
or  gas/electric  unit,  installed  in  an 
existing  exterior  wall  opening,  is  to  be 
replaced;  and 

(8)  bears  a  permanent  “Replacement” 
marking,  conspicuously  placed  and 
clearly  indicating  that  its  application  is 
limited  to  installations  where  an 
existing  air  conditioner  or  heat  pump  is 
to  be  replaced. 

DOE  has  carefully  considered  the 
possibility  of  establishing  an  equipment 
class  for  space-constrained  SPVUs.  After 
reviewing  the  SPVU  market,  DOE 
identified  two  distinct  market  segments: 

(1)  Traditional  SPVUs,  which  are 
typically  wall  hung  or  installed  indoors 
and  intended  for  use  in  schools, 
telecommunications  shelters,  office 
buildings,  and  similar  applications;  and 

(2)  through-the-wall  units  that  are  being 
classified  as  SPVUs  and  are  designed  to 
be  installed  through-the-wall  in  hotels, 
apartments,  dormitories,  assisted  living 
facilities,  and  other  similar  applications 
(i.e.,  “lodging”  applications).  Many  of 
the  units  that  are  intended  primarily  for 
use  in  lodging  applications  would  meet 
the  definition  of  a  space-constrained 
SPVU  in  ASHRAE  Standard  90.1-2013, 
while  conversely,  none  of  the  models 
that  were  intended  primarily  to  serve 
traditional  SPVU  applications  meet  the 
criteria. 

In  examining  the  models  that  would 
meet  the  definition  of  a  “space 
constrained  SPVU”  under  ASHRAE 
Standard  90.1-2013,  DOE  discovered 
that  certain  models  that  are  currently 
classified  by  manufacturers  and  in  the 
Air-Conditioning,  Heating,  and 
Refrigeration  Institute  (AHRI) 

Directory  ^ 3  as  being  an  SPVU  do  not 
bave  major  components  arranged 
vertically,  which  is  a  key  provision  in 
the  SPVAC  and  SPVHP  definitions 
provided  by  EPCA  (and  discussed 
earlier  in  this  section).  For  the  purposes 
of  determining  the  applicability  of  DOE 
energy  conservation  standards,  the 
product  classification  is  based  on  the 
applicable  product  and  equipment 
definitions  in  EPCA  and  DOE’s 
regulations.  DOE  does  not  consider 
models  without  the  major  components 
arranged  vertically  to  be  SPVUs. 
Depending  on  the  product 
characteristics  [e.g.,  electrical  power 
phase,  capacity),  these  models  should 
be  classified,  tested,  and  certified  to 
DOE  as  compliant  with  the  applicable 


AHRI  Directory  of  Certified  Product 
Performance  can  be  accessed  at:  http:// 
M'M'M'.  ah  ridi  rector}',  org/ah  ridirectory /pages/ 
home.aspx. 


standards  for  either  central  air 
conditioners  or  one  of  the  other 
equipment  types  provided  by  DOE 
regulations.  Accordingly,  DOE  did  not 
consider  these  models  in  its  analyses  of 
SPVUs  and  did  not  evaluate  them  when 
making  a  determination  regarding 
whether  to  establish  a  space-constrained 
equipment  class  within  the  SPVU 
equipment  type. 

Furthermore,  while  reviewing  the 
market  to  consider  a  potential  space- 
constrained  SPVU  equipment  class, 

DOE  also  discovered  that  many  models 
characterized  hy  industry  as  SPVUs, 
particularly  those  that  are  primarily 
used  for  lodging  applications  (which 
were  also  the  models  that  met  the 
ASHRAE  definition  for  “space- 
constrained”),  are  advertised  for  use  in 
multiple  applications  including  both 
commercial  and  residential 
applications.  Many  of  the  models 
characterized  as  SPVUs  on  the  market 
are  advertised  to  a  significant  extent  for 
use  in  residential,  multi-family 
applications;  however,  DOE  notes  that 
these  products  are  currently  classified 
and  certified  in  the  AHRI  Directory  as 
single-package  vertical  units,  a  type  of 
commercial  equipment.  Further,  DOE 
found  that  certain  models  of  SPVUs  in 
the  AHRI  Directory  that  would  be 
categorized  as  “space-constrained”  were 
previously  classified  as  through-the- 
wall  central  air  conditioners. i** 

Upon  discovering  the  dual-market 
applications  of  these  units,  DOE 
considered  whether  the  classification  of 
these  products  as  SPVUs — a  type  of 
commercial  equipment — is  appropriate. 


DOE  defined  a  product  class  for  space- 
constrained  central  air  conditioners,  a  consumer 
product  type,  in  a  January  22,  2001  final  rule, 
which  DOE  stated  would  include  through-the-wall 
products  among  several  other  types  of  space- 
constrained  products.  However,  DOE  did  not  set 
minimum  standards  for  the  space-constrained 
product  class.  66  FR  7170,  7197.  In  a  May  23,  2002 
final  rule,  DOE  established  a  separate  product  class 
with  minimum  standards  for  through-the-wall 
products.  67  FR  36368,  36406.  Upon  establishing 
that  product  class,  DOE  also  provided  in  its 
definition  of  “through-the-wall  air  conditioner”  that 
the  class  would  cease  to  exist  on  January  23,  2010. 
Id.  In  a  Jime  27,  2011  direct  final  rule,  DOE  stated 
that  products  in  the  through-the-wall  product  class 
of  central  air  conditioners  would  meet  the 
definition  of  a  “space  constrained  central  air 
conditioner.”  76  FR  37408,  37446.  The  American 
Energy  Manufacturing  Technical  Corrections  Act 
(AEMTCAJ,  Pub.  L.  112-210  (enacted  Dec.  18, 

201 2j,  prescribed  definitions  for  “through-the-wall 
central  air  conditioner”  and  “through-the-wall 
central  air  conditioning  heat  pump.”  42  U.S.C. 
6295(dJ(4j(AJ(iiJ.  In  a  proposed  rule  published  on 
December  20,  2013  78FR77019,  DOE  proposed  to 
eliminate  the  previous  definition  for  through-the- 
wall  products  and  adopted  these  statutory 
definitions.  DOE  noted  that  such  products  must  be 
assigned  to  a  product  class  based  on  the  product’s 
characteristics  and  suggested  that  most  would  be 
assigned  to  one  of  the  space-constrained  product 
classes. 


SPVUs  are  classified  as  a  type  of 
commercial  air  conditioner  under  42 
U.S.C.  chapter  77,  subchapter  III,  Part 
A-1,  “Certain  Industrial  Equipment.” 
EPCA  defines  industrial  equipment  as 
any  article  of  equipment  of  certain 
specified  types  that  consumes,  or  is 
designed  to  consume,  energy,  which  is 
distributed  to  any  significant  extent  for 
industrial  and  commercial  use,  and 
which  is  not  a  covered  product  as 
defined  in  42  U.S.C.  6291(2),  without 
regard  to  whether  such  article  is  in  fact 
distributed  in  commerce  for  industrial 
or  commercial  use.  (42  U.S.C. 

6311(2)(A)) 

EPCA  defines  “consumer  product”  as 
any  article  of  a  type  that  consumes  or 
is  designed  to  consume  energy,  and,  to 
any  significant  extent,  is  distributed  in 
commerce  for  personal  use  or 
consumption  by  individuals  without 
regard  to  whether  such  article  of  such 
type  is  in  fact  distributed  in  commerce 
for  personal  use  or  consumption  by  an 
individual.  (42  U.S.C.  6291(1)) 

Thus,  consumer  products  and 
industrial  equipment  are  mutually 
exclusive  categories.  An  appliance 
model  can  only  be  considered 
commercial/industrial  equipment  under 
EPCA  if  it  does  not  fit  the  definition  of 
“consumer  product.”  Further,  DOE 
must  make  a  determination  as  to 
whether  a  model  is  a  consumer  product 
or  commercial  equipment,  “without 
regard”  to  how  the  model  is  “in  fact” 
distributed.  DOE  notes  that  many  of  the 
products  that  are  currently  classified  by 
industry  as  a  commercial  SPVU  and 
advertised  for  multi-family  residential 
applications  would  meet  EPCA’s 
definitions  for  “SPVUs”  from  a 
technical  standpoint.  (42  U.S.C. 

6311(22)  and  (23))  However,  DOE 
reviewed  the  characteristics  of  these 
products  and  concluded  that  they 
would  also  meet  the  definition  of  a 
“central  air  conditioner.”  (42  U.S.C. 
6291(21))  EPCA  defines  “central  air 
conditioner”  as  a  product,  other  than  a 
packaged  terminal  air  conditioner, 
which:  (1)  Is  powered  by  single  phase 
electric  current;  (2)  is  air-cooled;  (3)  is 
rated  below  65,000  Btu  per  hour;  (4)  is 
not  contained  within  the  same  cabinet 
as  a  furnace  with  a  rated  capacity  above 
225,000  Btu  per  hour;  and  (5)  is  a  heat 
pump  or  a  cooling  only  unit.  (42  U.S.C. 
6291(21);  10  CFR  430.2)  DOE  has 
concluded  that,  because  these  products 
meet  the  definition  of  a  “central  air 
conditioner,”  are  similar  to  products 
used  in  residential  applications,  and  are 
seemingly  (based  on  product  literature 
and  advertising  of  known  products  and 
manufacturers)  distributed  for  personal 
use  or  consumption  by  individuals,  they 
are  appropriately  categorized  as 
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consumer  products  under  the  statute. 
Because  such  units  meet  the  definition 
for  a  “consumer  product”  under  42 
U.S.C.  6291(1),  they  cannot  meet  the 
definition  of  commercial  “industrial 
equipment”  under  42  U.S.C.  6311(2).  In 
fact,  as  noted  above,  certain  products 
that  are  currently  categorized  by 
manufacturers  as  commercial  SPVUs 
were  at  one  time  categorized  as  through- 
the-wall  central  air  conditioners  by  their 
manufacturers  but  have  since  been 
reclassified  as  commercial  equipment. 

Through-the-wall  models  tor 
commercial  lodging  applications  that 
are  not  specifically  advertised  for  the 
residential  multi-family  market  (and 
that  were  not  previously  categorized  as 
through-the-wall  residential  units)  are 
appropriately  classified  as  consumer 
products  because  they  are  for  personal 
use  or  consumption  by  individuals. 

DOE  examined  the  types  of  models  that 
are  currently  characterized  as  SPVUs 
and  are  intended  to  serve  the  lodging 
market  but  have  not  been  reclassified 
from  the  through-the-wall  central  air 
conditioner  product  class.  It  noted 
similarities  in  the  design,  construction, 
and  applications  for  these  products  as 
compared  to  the  products  that  were 
classified  previously  as  through-the- 
wall  central  air  conditioners.  Given  the 
similarities  between  through-the-wall 
units  intended  for  installation  in  multi¬ 
family  residential  applications  and 
those  intended  primarily  for  installation 
in  commercial  lodging  applications, 

DOE  has  tentatively  concluded  that 
these  products  should  be  treated  the 
same  under  its  regulatory  scheme. 

In  examining  the  through-the-wall 
models  on  the  market  that  are  not 
advertised  for  residential  applications  or 
were  not  reclassified,  DOE  has 
determined  that  the  available  models 
would  all  meet  the  definition  of  a 
“central  air  conditioner”  and,  more 
specifically,  a  “space  constrained 
product.”  10  CFR  430.2.  In  the 
proceedings  that  led  to  the  development 
of  the  space-constrained  central  air 
conditioner  product  class,  DOE 
recognized  that  through-the-wall 
products  have  severe  space  constraints 
and,  accordingly,  established  a  product 
class  with  less-stringent  energy 
conservation  standards  for  such  units. 


An  air  conditioner  that  cools  a  single  apartment 
and  is  controlled  by  the  residents  of  that  apartment 
is  for  personal  use,  just  like  an  air  conditioner 
found  in  a  single-family  home,  duplex,  condo,  or 
townhouse. 

’“Through-the-wall  air  conditioners  are  typically 
not  as  wide  or  deep  as  standard  air  conditioning 
units  and,  in  the  case  of  units  intended  for 
replacement,  must  fit  into  a  pre-existing  hole  in  the 
wall.  This  size  limitation  affects  the  size  of  both  the 
evaporator  and  condensing  heat  exchangers. 
Additionally,  the  airflow  through  the  unit  is 


67  FR  36368,  36406  (May  23,  2002). 
Because  the  space-constrained  central 
air  conditioner  product  class  has 
already  been  established  to  account  for 
products  whose  outer  dimensions  are 
severely  limited  by  their  application 
and,  given  the  similarities  and  overlap 
between  models  used  in  commercial 
lodging  applications  and  models  used  in 
residential  multi-family  applications, 
DOE  believes  that  any  single-package 
vertical  units  that  are  “space- 
constrained”  are  appropriately 
categorized  and  regulated  as  central  air 
conditioners. 

As  a  result,  DOE  has  determined  that, 
based  on  the  available  product 
literature,  as  well  as  the  governing 
definitions  in  EPCA,  certain  units 
currently  listed  by  manufacturers  as 
SPVUs  are  being  misclassified  and  are 
appropriately  classified  as  central  air 
conditioners  (and  in  most  cases  as 
space-constrained  central  air 
conditioners).  The  majority  of  these 
products  are  models  that  would  meet 
the  “space  constrained”  definition  in 
ASHRAE  Standard  90.1-2013.  Because 
DOE  has  established  a  space- 
constrained  product  class  to  account  for 
space-constrained  through-the-wall 
units  and  because  these  units  meet  the 
existing  definitions,  DOE  has  tentatively 
concluded  that  there  is  no  need  to 
establish  a  separate  space-constrained 
class  for  SPVUs.  Therefore,  DOE  has  not 
analyzed  separate  standards  for  space- 
constrained  SPVU  equipment  in  this 
NOD  A.  DOE  requests  comment  on  this 
conclusion,  which  is  identified  as  Issue 
4  in  section  IV. B,  “Issues  on  Which  DOE 
Seeks  Comment.”  In  making  this 
determination,  DOE  was  also  mindful  of 
the  purposes  underlying  EPCA  and  the 
Department’s  energy  and  water 
conservation  standards  regulations;  To 
conserve  energy  and  water  supplies  and 
to  increase  energy  and  cost  savings  for 
American  businesses  and  consumers. 
Allowing  a  model  of  a  product  type  that 
is  sold  for  personal  use  to  evade  DOE’s 
energy  conservation  standards  for 
consumer  products,  simply  because  it  is 
sold  in  some  instances  to  commercial  or 
industrial  users,  would  undermine  this 
purpose. 

B.  Commercial  Water  Heaters 

EPCA  defines  “storage  water  heater” 
as  a  water  heater  that  heats  and  stores 
water  within  the  appliance  at  a 
thermostatically  controlled  temperature 
for  delivery  on  demand  and  that  is 
industrial  equipment.  This  term  does 
not  include  units  with  an  input  rating 
of  4,000  Btu/h  or  more  per  gallon  of 


restricted  by  this  size  limitation,  which  reduces  the 
heat  exchanger’s  effectiveness. 


Stored  water.  (42  U.S.C.  6311(12)(A);  10 
CFR  431.102)  EPCA  defines 
“instantaneous  water  heater”  as  a  water 
heater  that  has  an  input  rating  of  at  least 
4,000  Btu/h  per  gallon  of  stored  water 
and  that  is  industrial  equipment, 
including  products  meeting  this 
description  that  are  designed  to  heat 
water  to  temperatures  of  180°F  or 
higher.  (42  U.S.C.  6311(12)(B):  10  CFR 
431.102) 

The  current  Federal  energy 
conservation  standards  for  the  five 
classes  of  storage  and  instantaneous 
water  heaters  for  which  ASHRAE 
Standard  90.1-2013  amended  efficiency 
levels  are  shown  in  Table  I.l  and  set 
forth  in  DOE’s  regulations  at  10  CFR 
431.110.  The  product  classes  for 
commercial  storage  and  instantaneous 
water  heaters,  and  attendant  Federal 
energy  conservation  standards,  are 
differentiated  based  on  fuel  type. 
ASHRAE  Standard  90.1-2013  appeared 
to  change  the  standby  loss  levels  for 
four  equipment  classes  (gas-fired  storage 
water  heaters,  oil-fired  storage  water 
heaters,  gas-fired  instantaneous  water 
heaters,  and  oil-fired  instantaneous 
water  heaters)  to  efficiency  levels  that 
surpass  the  current  Federal  energy 
conservation  standard  levels.  However, 
upon  review  of  the  changes,  DOE 
believes  that  all  changes  to  standby  loss 
levels  for  these  equipment  classes  were 
editorial  errors  because  they  are 
identical  to  SI  (International  System  of 
Units;  metric  system)  formulas  rather 
than  I-P  (Inch-Pound;  English  system) 
formulas.  Therefore,  DOE  did  not 
conduct  an  analysis  of  the  potential 
energy  savings  for  this  equipment. 
ASHRAE  Standard  90.1-2013  also 
changed  the  standby  loss  level  for 
electric  storage  water  heaters,  in  this 
case  in  a  purposeful  manner  to  align 
with  the  current  Federal  energy 
conservation  standard  level.  Because 
these  levels  meet  and  do  not  exceed  the 
current  Federal  standards,  DOE  did  not 
conduct  an  analysis  of  the  potential 
energy  savings  for  this  equipment  class. 
ASHRAE  Standard  90.1-2013  also 
increased  the  thermal  efficiency  levels 
for  oil-fired  storage  water  heaters  to 
efficiency  levels  that  surpass  the  current 
Federal  energy  conservation  standards. 
Therefore,  DOE  conducted  an  analysis 
of  the  potential  energy  savings  due  to 
amended  thermal  efficiency  standards 
for  oil-fired  storage  water  heaters,  which 
is  described  in  section  III  of  this  NODA. 

C.  Test  Procedures 

EPCA  requires  the  Secretary  to  amend 
the  test  procedures  for  ASHRAE 
equipment  to  the  latest  version 
generally  accepted  by  industry  or  the 
rating  procedures  developed  or 


20124 


Federal  Register/ Vol.  79,  No.  70 /Friday,  April  11,  2014 /Proposed  Rules 


recognized  by  AHRI  or  by  ASHRAE,  as 
referenced  by  ASHRAE/IES  Standard 
90.1,  unless  the  Secretary  determines  by 
clear  and  convincing  evidence  that  the 
latest  version  of  the  industry  test 
procedure  does  not  meet  the 
requirements  for  test  procedures 
described  in  paragraphs  (2)  and  (3)  of  42 
U.S.C.  6314(a).i7  (42  U.S.C. 

6314(aK4)(B))  ASHRAE  Standard  90.1- 
2013  updated  several  of  its  test 
procedures  for  ASHRAE  equipment. 
Specifically,  ASHRAE  Standard  90.1- 
2013  updated  to  the  most  recent 
editions  of  test  procedures  for  small 
commercial  package  air  conditioners 
and  heating  equipment  (AHRI  210/240- 
2008  with  Addendum  1  and  2, 
Performance  Rating  of  Unitary  Air- 
Conditioning  &  Air-Source  Heat  Pump 
Equipment],  large  and  very  large 
commercial  package  air  conditioners 
and  heating  equipment  (AHRI  340/360- 
2007  with  Addenda  1  and  2, 
Performance  Rating  of  Commercial  and 
Industrial  Unitary  Air-Conditioning  and 
Heat  Pump  Equipment),  variable 
refrigerant  flow  equipment  (AHRI  1230- 
2010  with  Addendum  1,  Performance 
Rating  of  Variable  Refrigerant  Flow 
(VRF)  Multi-Split  Air-Conditioning  and 
Heat  Pump  Equipment),  commercial 
warm-air  furnaces  (ANSI  (American 
National  Standards  Institute)  Z21.47- 
2012,  Standard  for  Gas-Fired  Central 
Furnaces),  and  commercial  water 
heaters  (ANSI  Z21. 10. 3-2011,  Gas 
Water  Heaters,  Volume  III,  Storage 
Water  Heaters  with  Input  Ratings  Above 
75,000  Btu  Per  Hour,  Circulating  and 
Instantaneous). 

DOE  has  preliminarily  reviewed  each 
of  the  test  procedures  that  were  updated 
in  ASHRAE  Standard  90.1-2013  and 
discusses  the  changes  to  the  test 
procedures  below. 


Specifically,  the  relevant  provisions  (42  U.S.C. 
6314(a)(2)-{3))  provide  that  test  procedures  must  be 
reasonably  designed  to  produce  test  results  that 
reflect  energy  efficiency,  energy  use,  and  estimated 
operating  costs  of  a  type  (or  class)  of  industrial 
equipment  during  a  representative  average  use 
cycle  and  must  not  be  unduly  burdensome  to 
conduct.  Moreover,  if  the  test  procedure  is  for 
determining  estimated  annual  operating  costs,  it 
must  provide  that  such  costs  will  be  calculated 
from  measurements  of  energy  use  in  a 
representative  average-use  cycle,  and  from 
representative  average  unit  costs  of  the  energy 
needed  to  operate  the  equipment  during  such  cycle. 
The  Secretary  must  provide  information  to 
manufacturers  of  covered  equipment  regarding 
representative  average  unit  costs  of  energy. 

ASHRAE  Standard  90.1-2013  technically  cites 
“AHRI  210/240-200  with  Addendum  1  and  2.” 
However,  DOE  believes  that  this  is  an  editorial  error 
and  that  ASHRAE  meant  to  cite  AHRI  210/240- 
2008,  which  is  the  most  recent  published  year  of 
that  test  procedure. 


1.  Updates  to  the  AHRI  210/240  Test 
Method 

In  2011  and  2012,  AHRI  published 
Addendum  1  and  Addendum  2, 
updating  AHRI  Standard  210/240-2008. 
AHRI  Standard  210/240,  Performance 
Rating  of  Unitary  Air-Conditioning  S' 
Air-Source  Heat  Pump  Equipment,  is 
incorporated  by  reference  as  the  DOE 
test  procedure  for  small  commercial  air 
conditioners  and  air-source  heat  pumps 
with  a  cooling  capacity  below  65,000 
Btu/h  at  10  CFR  431.95.  Although 
ASHRAE  90.1-2013  referenced  the 
addenda  to  the  2008  version  for  the  first 
time,  the  changes  contained  in  the 
addenda  were  previously  evaluated 
by  DOE  and  adopted  as  part  of  a  seven 
year  test  procedure  review  (conducted 
pursuant  to  42  U.S.C.  6314(a)(1)(A))  in 
a  final  rule  for  commercial  heating,  air- 
conditioning,  and  water  heating 
equipment,  published  in  the  Federal 
Register  on  May  16,  2012.  77  FR  28928. 
In  that  test  procedure  amendment,  DOE 
concluded  that  the  addenda  would  not 
impact  the  Federal  energy  efficiency 
ratings  for  small  commercial  air 
conditioners  and  heat  pumps,  and  it 
proceeded  to  incorporate  AHRI 
Standard  210/240-2008  with 
Addendum  1  and  Addendum  2.  77  F’R 
28928,  28943,  28989  (May  16,  2012). 
Because  DOE  has  already  incorporated 
by  reference  the  most  recent  AHRI  210/ 
240  addenda  referenced  by  ASHRAE 
Standard  90.1-2013,  DOE  does  not  need 
to  take  action  at  this  time. 

2.  Updates  to  the  AHRI  340/360  Test 
Method 

In  2010  and  2011,  AHRI  published 
Addendum  1  and  Addendum  2, 
respectively,  updating  AHRI  340/360- 
2007.  AHRI  Standard  340/360, 
Performance  Rating  of  Commercial  and 
Industrial  Unitary  Air-Conditioning  and 
Heat  Pump  Equipment,  is  incorporated 
by  reference  as  the  DOE  test  procedure 
for  small,  large,  and  very  large 
commercial  air  conditioners  and  air- 
somrce  heat  pumps  with  a  cooling 
capacity  greater  than  or  equal  to  65,000 
Btu/h  at  10  CFR  431.95.  Although 
ASHRAE  90.1-2013  referenced  the 
addenda  to  the  2007  version  for  the  first 
time,  the  changes  contained  in  the 
addenda  were  previously  evaluated 


’®The  addenda  to  AHRI  210/240-2008  generally 
replace  any  references  to  the  part-load  metric  (i.e., 
integrated  part  load  value  (IPLV))  with  references  to 
the  new  part  load  metric  (i.e.,  lEER).  77  FR  28928, 
28943. 

20 The  addenda  to  AHRI  340/360-2007  expand 
the  scope  of  the  standard  to  include  air-cooled 
package  unitary  air  conditioners  with  cooling 
capacities  from  250,000  Btu/h  to  less  than  760,000 
Btu/h,  add  a  -  0.00  inch  H2O  to  a  0.05  inch  H2O 
tolerance  to  the  external  static  pressure  test 


by  DOE  and  adopted  as  part  of  a  seven- 
year  test  procedure  look  back  in  a  final 
rule  for  commercial  heating,  air- 
conditioning,  and  water  heating 
equipment,  published  in  the  Federal 
Register  on  May  16,  2012,  77  FR  28928. 
In  that  test  procedure  amendment,  DOE 
concluded  that  the  addenda  would  not 
impact  the  Federal  energy  efficiency 
ratings  for  small,  large,  and  very  large 
commercial  air  conditioners  and  heat 
pumps,  and  it  proceeded  to  incorporate 
AHRI  340/360  with  Addendum  1  and 
Addendum  2.  77  FR  28928,  28943, 

28989  (May  16,  2012).  Because  DOE  has 
already  incorporated  by  reference  the 
most  recent  AHRI  340/360  addenda 
referenced  by  ASHRAE  Standard  90.1- 
2013,  DOE  does  not  need  to  take  action 
at  this  time. 

3.  Updates  to  the  AHRI  1230  Test 
Method 

In  2011,  AHRI  published  Addendum 
1,  updating  AHRI  Standard  1230-2010. 
AHRI  Standard  1230,  Performance 
Rating  of  Variable  Refrigerant  Flow 
(VRF)  Multi-Split  Air-Conditioning  and 
Heat  Pump  Equipment,  is  incorporated 
by  reference  into  the  DOE  test  procedure 
for  variable  refrigerant  flow  multi-split 
systems  at  10  CFR  431.95.  Although 
ASHRAE  90.1-2013  referenced  the 
addenda  to  the  2010  version  for  the  first 
time,  DOE  incorporated  by  reference 
AHRI  1230-2010  with  Addendum  1  in 
a  final  rule  for  commercial  heating,  air- 
conditioning,  and  water  heating 
equipment,  published  in  the  Federal 
Register  on  May  16,  2012,  77  FR  28928, 
28989.  Because  DOE  has  already 
incorporated  by  reference  the  most 
recent  AHRI  1230  edition  and 
addendum  referenced  by  ASHRAE 
Standard  90.1-2013,  DOE  does  not  need 
to  take  action  at  this  time. 

4.  Updates  to  the  ANSI  Z21.47  Test 
Method 

In  2012,  ANSI  updated  ANSI  Z21.47, 
Standard  for  Gas-Fired  Central 
Furnaces.  DOE’s  test  procedure  for 
measuring  the  energy  efficiency  of  gas- 
fired  warm  air  furnaces  incorporates  by 
reference  ANSI  Z21. 47-2006  at  10  CFR 
431.75,  but  the  uniform  test  method  set 
out  at  10  CFR  431.76  only  directs  one 
to  use  those  procedures  contained  in 
ANSI  Z21. 47-2006  that  are  relevant  to 
the  steady-state  efficiency  measurement 
(i.e.,  sections  1.1,  2.1  through  2.6,  2.39, 
and  4.2.1  of  ANSI  Z21.47).  As  a  result, 
DOE  focused  its  test  procedure  review 
on  the  relevant  sections  of  ANSI  Z21.47 


condition,  and  add  an  external  static  pressure 
equation  and  a  tolerance  to  the  leaving  dry-bulb 
temperature  to  the  lEER  part-load  test.  77  FR  28928, 
28943. 
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that  doe’s  test  procedure  references.  In 
those  sections  referenced  by  DOE’s  test 
procedures,  ANSI  did  not  make  any 
updates.  Therefore,  DOE  has 
preliminarily  determined  that  the 
changes  to  ANSI  Z21.47-2012  are  not 
relevant  to  the  DOE  test  procedure  for 
gas-fired  ■warm  air  furnaces  and, 
therefore,  do  not  impact  the  energy 
efficiency  ratings  for  gas-fired  furnaces. 
Consequently,  no  further  action  is 
required  at  this  time.  DOE  seeks 
comments  regarding  this  tentative 
conclusion.  This  is  identified  as  Issue  5 
in  section  IV.B,  “Issues  on  Which  DOE 
Seeks  Comment.’’ 

5.  Updates  to  the  ANSI  Z21.10.3  Test 
Method 

In  2011,  ANSI  updated  ANSI 
Z21.10.3,  Gas  Water  Heaters,  Volume 
III,  Storage  Water  Heaters  with  Input 
Ratings  Above  75,000  Btu  Per  Hour, 
Circulating  and  Instantaneous.  DOE’s 
test  procedure  for  gas-fired  water 
heaters  incorporates  by  reference  ANSI 
Z21. 10. 3-2011  at  10  CFR  431.105,  but 
the  uniform  test  method  sot  out  at  10 
(;FR  431.106  only  directs  one  to  use 
.sections  Cl  (Method  of  Test  for 
Measuring  Thermal  Efficiency)  and  C2 
(Method  of  Test  for  Measuring  Standby 
Loss)  of  the  ANSI  Z21.10.3  test 
procedure.  Although  ASllRAE  90.1- 
2013  referenced  the  2011  version  for  the 
first  time,  the  version  was  previously 
evaluated  by  DOE  and  adopted  as  part 
of  a  7-year  test  procedure  review 
(conducted  pursuant  to  42  U.S.C. 
6314(a)(1)(A))  in  a  final  rule  for 
commercial  heating,  air-conditioning, 
and  water  heating  equipment,  published 
in  the  Federal  Register  on  May  16, 

2012.  77  FR  28928.  In  that  test 
procedure  amendment,  DOE  concluded 
that  the  new  version  would  not  alter  the 
DOE  test  method  or  the  energy 
efficiency  ratings  for  commercial  water 
heaters  as  compared  to  adopting  ANSI 
Z21. 10. 3-2004,  and  it  proceeded  to 
incorporate  ANSI  Z21. 10.3-2011  by 
reference.  77  FR  28928,  28944,  28996 
(May  16,  2012).  Because  DOE  has 
already  incorporated  by  reference  ANSI 
Z21. 10. 3-2011,  the  test  procedure 
referenced  by  ASHRAE  Standard  90.1- 

2013,  DOE  does  not  need  to  take  action 
at  this  time. 

III.  Analysis  of  Potential  Energy 
Savings 

As  required  under  42  U.S.C. 
6313(a)(6)(A),  DOE  performed  an 
analysis  to  determine  the  energy-savings 
potential  of  amending  Federal  energy 


21  DOE  also  adopted  a  correction  regarding 
Figures  2  and  3  in  Exhibit  G  of  ANSI  Z2 1.1 0.3- 
2011. 


conservation  standard  levels  to  the 
efficiency  levels  specified  in  ASHRAE 
Standard  90.1-2013,  as  well  as  to  more- 
stringent  efficiency  levels  than  those 
specified  in  ASHRAE  Standard  90.1- 
2013.  As  explained  previously,  DOE’s 
energy-savings  analysis  is  limited  to 
types  of  equipment  covered  by  Federal 
energy  conservation  standards  for  which 
the  amended  ASHRAE  Standard  90.1- 
2013  increase  the  efficiency  levels  and 
for  which  a  market  exists  and  sufficient 
data  are  available. 22  Based  upon  the 
conclusions  reached  in  section  II,  DOE 
is  conducting  the  energy-savings 
analysis  for: 

•  Three  equipment  classes  of  small 
air-cooled,  three-phase  commercial 
packaged  air-conditioning  and  heating 
equipment:  (1)  Single-package  air 
conditioners  less  than  65,000  Btu/h,  (2) 
single-package  heat  pumps  less  than 
65,000  Btu/h,  and  (3)  split  sy.stem  heat 
pumps  less  than  65,000  Btu/h; 

•  Three  equipment  classes  of  small 
commercial  water-source  heat  pumps: 

(1)  Le.ss  than  17,000  Btu/h,  (2)  17,000  to 
less  than  65,000  Btu/h,  and  (3)  65,000 
to  less  than  135,000  Btu/h; 

•  Three  equipment  classes  of 
standard  size  PTAUs:  (1)  Less  than  7,000 
Btu/h,  (2)  7,000  to  15,000  Btu/h,  and  (3) 
greater  than  15,000  Btu/h; 

•  Three  equipment  classes  of  SPVUs: 
(1)  SPVAUs  less  than  65,000  Btu/h,  (2) 
SPVHPs  le.ss  than  65,000  Btu/h,  and  (3) 
SPY  AGs  65,000  to  less  than  135,000 
Btu/h;  and 

•  One  equipment  cla.ss  of  commercial 
water-heating  equipment;  (1)  Oil-fired 
storage  water  heaters  greater  than 
105,000  Btu/h  and  less  than  4,000  Btu/ 
h/gal. 

The  following  discussion  provides  an 
overview  of  the  energy-savings  analysis 
conducted  for  these  13  classes  of 
equipment,  followed  by  summary 
results  of  that  analysis.  For  each 
efficiency  level  analyzed,  DOE 
calculated  the  potential  energy  savings 
to  the  Nation  as  the  difference  between 
a  base-case  projection  (without 
amended  standards)  and  the  standards- 
case  projection  (with  amended 
standards).  The  national  energy  savings 
(NES)  refers  to  cumulative  lifetime 
energy  savings  for  equipment  purchased 
in  a  30-year  period  that  differs  by 
equipment  [i.e.,  the  compliance  date 


22  As  discussed  in  section  II,  when  no  products 
are  available  on  the  market  or  no  reliable  data  exist 
for  calculating  potential  energy  savings,  DOE  did 
not  perform  an  analysis.  The  products  for  which 
ASHRAE  Standard  90.1-2013  increeise  the 
efficiency  level,  but  for  which  DOE  did  not  perform 
an  analysis  due  to  lack  of  a  market  or  lack  of  data 
include:  (1)  SPVHP  65,000  to  less  than  135,000 
Btu/h;  (2)  SPVAC  135,000  to  less  than  240,000 
Btu/h;  and  (3)  SPVHP  135,000  to  less  than  240,000 
Btu/h.  (See  section  II.A.5.) 


differs  by  equipment  class  because  of 
the  ASHRAE  trigger  legal  requirements). 
The  analysis  is  based  on  a  stock 
accounting  method.  In  the  standards 
case,  equipment  that  is  more  efficient 
gradually  replaces  less-efficient 
equipment  over  time.  This  affects  the 
calculation  of  the  potential  energy 
savings,  which  are  a  function  of  the  total 
number  of  units  in  use  and  their 
efficiencies.  Savings  depend  on  annual 
shipments  and  equipment  lifetime. 

Inputs  to  the  energy-savings  analysis  are 
presented  below,  and  details  are 
available  in  the  ASHRAE  NODA 
technical  support  document  (TSD)  on 
DOE’s  Web  site.23 

A.  Annual  Energy  Use 

This  section  describes  the  energy  use 
analysis  performed  for  each  type  of 
equipment.  The  Federal  standard  and 
higher  efficiency  levels  are  expressed  in 
terms  of  an  efficiency  metric  or  metrics. 
For  each  equipment  class,  this  section 
describes  how  DOE  developed  estimates 
of  annual  energy  consumption  at  the 
baseline  efficiency  level  and  at  higher 
levels  for  eac:h  equipment  type.  These 
annual  unit  energy  consumption  (UEC) 
estimates  form  the  ba.sis  of  the  national 
energy  savings  estimates  discus.sed  in 
.section  lll.E.  More  detailed  di.scussion  is 
found  in  the  ASHRAE  NODA  TSD. 

1.  Small  Ckimmercial  Packaged  Air 
C^onditioners  and  Heat  Pumps 

To  estimate  the  UEC  for  each  class  of 
small  commercial  packaged  air 
conditioning  and  heating  equipment 
less  than  65,000  Btu/h  (air-cooled, 
three-phase),  DOE  began  with  the 
cooling  UECs  for  single-phase 
equipment  installed  in  commercial 
buildings  as  presented  in  the  national 
impact  analysis  associated  with  the 
2010  notice  of  public  meeting  and 
availability  of  preliminary  technical 
support  document  for  residential  central 
air  conditioners  and  heat  pumps. 
(EERE-2008-BT-STD-0006-0003).  DOE 
believes  that  three-phase  commercial 
equipment  would  have  similar  energy 
usage  to  single-phase  equipment,  as  it 
would  tend  to  be  used  in  similar 
locations  and  in  a  similar  maimer.  DOE 
seeks  comment  on  this  assumption, 
which  is  identified  as  Issue  6  in  section 
IV.B,  “Issues  on  Which  DOE  Seeks 
Comment.” 

In  the  2010  analysis,  the  UECs  for 
split  and  single-package  systems  were 
very  similar  (and  therefore  comparable), 
but  UECs  were  available  for  higher 
efficiency  levels  for  split  systems  than 


23  The  ASHRAE  NODA  TSD  is  available  on  the 
Web  page  for  ASHRAE  Products  at:  http:// 
w'wwl. eere.energy.gov/buildings/appliance_ 
standards/rulemaking.aspx?ru}eid-90 
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for  single-package  equipment.  As  a 
result,  DOE  used  the  2010  UECs  for  split 
systems  for  all  equipment  classes 
analyzed  for  today’s  NODA,  including 
both  split  and  single-package  systems. 

Although  ASHRAE  90.1-2013 
increased  the  HSPF  levels  for  this 
equipment,  DOE  did  not  include  heating 
UECs  in  this  analysis.  For  commercial 
installations  in  the  2010  analysis,  DOE 
determined  that  the  heating  UECs  did 
not  scale  proportionally  with  HSPF. 
Based  on  these  data,  DOE  has 
preliminarily  determined  that  using 
available  data  to  quantify  energy  savings 
related  to  increasing  HSPF  for  small 


commercial  heat  pumps  is  not  possible. 
DOE  seeks  data  and  information  related 
to  the  heating  energy  use  of  commercial 
heat  pumps,  as  related  to  HSPF,  which 
is  identified  as  Issue  7  in  section  IV. B, 
“Issues  on  Which  DOE  Seeks 
Comment.” 

Table  III.l  .shows  the  UEC  estimates 
for  the  current  Federal  standards  levels 
(baseline),  the  ASHRAE  90.1—2013 
levels,  and  the  higher  efficiency  levels 
for  the  three  small  air-cooled 
commercial  packaged  air-conditioning 
and  heating  equipment  classes 
analyzed.  DOE  derived  the  “max-tech” 
level  from  the  market  maximum  in  the 


AHRI  Certified  Directory  as  of 
November  2013.  However,  the  highest 
available  efficiency  level  for  split 
.system  heat  pumps  was  only  16.2, 
whereas  for  single-package  units  it  was 
18.05.  DOE  believes  that  split  .sy.stem 
heat  pumps  are  capable  of  reaching  the 
same  efficiency  level  as  single-package 
units  because  the  same  technologies  to 
increase  efficiency  can  be  employed  for 
each  type  of  equipment  and,  therefore, 
analyzed  a  “max-tech”  level  of  18.05  for 
both  single  package  and  split  system 
heat  pumps. 


Table  III.l— National  UEC  Estimates  for  Air-Cooled  Air  Conditioners  and  Heat  Pumps 

Small  three-  Small  three-  Small  three- 

phase  air-cooled  phase  air-cooled  phase  air-cooled 
single-package  single-package  split  system  heat 
air  conditioners  heat  pumps  pumps 

<65,000  Btu/h  <65,000  Btu/h  <65,000  Btu/h 


Efficiency  Level  (SEER) 


Baseline — Federal  Standard . 

13.0 

13.0 

13.0 

ASHRAE  Level  (1)  . 

14.0 

14.0 

14.0 

Efficiency  Level  2 . 

15.0 

15.0 

15.0 

Efficiency  Level  3 . 

16.0 

16.0 

16.0 

Efficiency  Level  4 . 

17.5 

— 

— 

Efficiency  Level  5 — “Max-Tech” —  . 

19.15 

18.05 

18.05 

UEC  (kwh/year) 


2.  Water-Source  Heat  Pumps 

To  estimate  the  UEC  for  each  class  of 
water-source  heat  pump,  DOE  began 
with  the  cooling  UECs  for  water-somce 
heat  pumps  published  in  Appendix  D  of 
the  2000  Screening  Analysis  for  EPACT- 
Covered  Commercial  HVAC  and  Water- 
Heating  Equipment.  (EERE-2006-STD- 
0098-0015)  Where  identical  efficiency 
levels  were  available,  DOE  used  the 
UEC  directly  from  the  screening 
analysis.  For  additional  efficiency 
levels,  DOE  scaled  the  UECs  based  on 
the  ratio  of  EER,  as  was  done  in  the 
original  analysis.  DOE  seeks  comment 


on  the  appropriateness  of  the  cooling 
UECs  derived  from  the  2000  screening 
analysis,  adjusted  based  on  equipment 
EER  to  be  inversely  proportional  to  EER, 
including  whether  energy  use  for  this 
equipment  would  have  changed 
significantly  since  the  last  analysis.  This 
is  identified  as  Issue  8  in  section  IV.B, 
“Issues  on  Which  DOE  Seeks 
Comment.” 

Although  ASHRAE  90.1-2013 
increased  the  COP  levels  for  this 
equipment,  DOE  did  not  include  heating 
UEC  in  this  analysis  as  a  result  of  lack 
of  information  regarding  the  heating¬ 


mode  energy  use  of  this  equipment. 
DOE  seeks  data  and  information  related 
to  water-source  heat  pump  heating 
energy  use.  This  is  identified  as  Issue  9 
in  section  IV.B,  “Issues  on  Which  DOE 
Seeks  Comment.” 

Table  III. 2  shows  the  UEC  estimates 
for  the  current  Federal  standard  levels, 
the  ASHRAE  90.1-2013  levels,  and  the 
higher  efficiency  levels  for  the  three 
water-source  heat  pump  classes 
analyzed.  The  “max-tech”  levels 
represent  the  market  maximum 
identified  in  the  AHRI  Certified 
Directory  as  of  November  2013.25 


Available  at:  http://K'\\'w.ahridiwctory.org/  por  variable-capacity  models  listed  at  both 

ahridirectory/pages/homc.aspx.  minimum  and  maximum  capacity,  DOE  analyzed 

the  efficiency  of  the  maximum  capacity  only. 


Federal  Register/ Vol.  79,  No.  70 /Friday,  April  11,  2014 /Proposed  Rules 


20127 


Table  1 1 1. 2— National  DEC  Estimates  for  Water-Source  Heat  Pumps 


Water-source 
heat  pumps 
<17,000  Btu/h 


Water-source 
heat  pumps 
>17,000  and 
<65,000  Btu/h 


Water-source 
heat  pumps 
>65,000  and 
<135,000  Btu/h 


Efficiency  Level  (EER) 


Baseline — Federal  Standard . 

11.2 

12.0 

12.0 

ASHRAE  Level  (1)  . 

12.2 

13.0 

13.0 

Efficiency  Level  2 . 

13.0 

14.6 

14.0 

Efficiency  Level  3 . 

14.0 

16.6 

15.0 

Efficiency  Level  4 . 

15.7 

18.0 

16.0 

Efficiency  Level  5 . 

16.5 

19.2 

— 

Efficiency  Level  6— “Max-Tech” —  . 

18.1 

21.6 

17.2 

UEC  (kwh/year) 


Baseline — Federal  Standard . 

1,738 

4,868 

11,528 

ASHRAE  Level  (1)  . 

1,595 

4,493 

10,641 

Efficiency  Level  2 . 

1,497 

4,001 

9,881 

Efficiency  Level  3 . 

1,390 

3,519 

9,223 

Efficiency  Level  4 . 

1,240 

3,245 

8,646 

Efficiency  Level  5 . 

1,180 

3,042 

— 

Efficiency  Level  6 — “Max-Tech” —  . 

1,075 

2,704 

8,043 

3.  Packaged  Terminal  Air  Conditioners 

To  estimate  the  UEC  for  each  class  of 
PTACs,  DOE  began  with  the  cooling 
UECs  for  PTACs  used  in  the  2008 
energy  conservation  standards  final 
rule.  73  FR  58772  (Oct.  7,  2008).  With 
the  UECs  given  for  each  State,  the 
population  of  each  State  was  used  to 
weight  the  UECs  to  obtain  a  nationally 
representative  UEC.  Where  identical 


efficiency  levels  and  cooling  capacities 
were  available,  DOE  used  the  UEC 
directly  from  the  rulemaking.  For 
additional  efficiency  levels,  DOE  scaled 
the  UECs  based  on  interpolations 
between  EERs  at  a  constant  cooling 
capacity.  Likewise,  for  additional 
cooling  capacities,  DOE  scaled  the  UECs 
based  on  interpolations  between  cooling 
capacities  at  constant  EER. 


Table  III. 3  shows  the  UEC  estimates 
for  the  current  Federal  standard  levels, 
the  ASHRAE  90.1-2013  levels,  and  the 
higher  efficiency  levels  for  the  three 
PTAC  classes  analyzed.  The  “max-tech” 
levels  correspond  to  those  in  the  PTAC 
Framework  Document  published  in 
2013.  78  FR  12252  (Feb.  22,  2013) 
(EERE-2012-BT-STD-0029-0002). 


Table  III. 3— National  UEC  Estimates  for  PTACs 


PTAC 

<7,000  Btu/h 


PTAC 
>7,000  and 
<15,000  Btu/h 


PTAC 

>15,000  Btu/h 


Efficiency  Level  (EER) 


Baseline — Federal  Standard . 

11.1 

9.3 

ASHRAE  Level  (1)  . 

11.3 

9.5 

Efficiency  Level  2 . 

11.5 

9.7 

Efficiency  Level  3 . 

12.6 

12.0 

10.0 

Efficiency  Level  4 . 

13.1 

12.4 

10.4 

Efficiency  Level  5 . 

13.6 

12.9 

10.8 

Efficiency  Level  6 — “Max-Tech”  - . 

14.0 

13.3 

11.2 

UEC  (kwh/year) 


Baseline— Federal  Standard . 

849 

1,026 

1,607 

ASHRAE  Level  (1)  . 

838 

1,014 

1,591 

Efficiency  Level  2 . 

824 

1,000 

1,577 

Efficiency  Level  3 . 

799 

973 

1,547 

Efficiency  Level  4 . 

773 

946 

1,517 

Efficiency  Level  5 . 

748 

919 

1,487 

Efficiency  Level  6 — “Max-Tech” —  . 

723 

892 

1,458 

4.  Single-Package  Vertical  Air 
Conditioners  and  Heat  Pumps 

Based  on  information  received  from 
manufacturer  interviews  conducted  in 
preparation  for  the  forthcoming  SPVU 
NOPR,  DOE  has  determined  that 


approximately  35  percent  of  SPVAC 
shipments  go  to  educational  facilities, 
and  the  majority  of  those  installations 
are  for  space  conditioning  of  modular 
classroom  buildings.  Another 
approximately  35  percent  of  the 
shipments  go  to  providing  cooling  for 


telecommunications  and  electronics 
enclosures.  The  remainder  of  the 
shipments  (30  percent)  is  used  in  a  wide 
variety  of  commercial  buildings, 
including  offices,  temporary  buildings, 
and  some  miscellaneous  facilities.  In 
almost  all  of  these  commercial  building 
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applications,  the  buildings  served  are 
expected  to  be  of  modular  construction, 
because  SPVUs,  as  packaged  air 
conditioners  installed  on  external 
building  walls,  do  not  impact  site 
preparation  costs  for  modular  buildings, 
which  may  be  relocated  multiple  times 
over  the  building’s  life.  The  vertically- 
oriented  configuration  of  SPVUs  allows 
the  building  mounting  to  be  unobtrusive 
and  minimizes  impacts  on  modular 
building  transportation  requbements. 
These  advantages  do  not  apply  to  a 
significant  extent  to  site-constructed 
buildings.  DOE  fmther  understands  that 
shipments  of  SPVHP  equipment  would 
primarily  be  to  educational  facilities  or 
office-type  end  uses  but  would  be 
infrequently  used  for 
telecommunication  or  electronic 
enclosures  for  which  the  heating 
requirements  are  often  minimal. 

DOE  analyzed  energy  use  in  three 
different  classes  of  commercial 
buildings  that  utilize  SPVU  equipment: 
(1)  modular  classrooms;  (2)  modular 
offices;  and  (3)  telecommunication 
shelters.  To  estimate  the  energy  use  of 
SPVU  equipment  in  these  building 
types,  DOE  developed  building 
simulation  models  for  use  with  DOE’s 
EnergyPlus  software. A  prototypical 
building  model  was  developed  for  each 
building  type,  described  by  the  building 
footprint,  general  building  size,  and 
design.  The  building  types  were 
represented  by  a  1,568  ft^  wood-frame 
modular  classroom,  a  1,568  fU  wood- 
frame  modular  office,  and  a  240  ft^ 
concrete-wall  telecommunications 
.shelter.  In  each  case,  the  building 
construction  (footprint,  window- wall 
ratio,  general  design)  was  developed  to 
be  representative  of  typical  designs 
within  the  general  cla.ss  of  building. 
Operating  .schedules,  internal  load 
profiles,  internal  electric  receptacle 
(plug)  loads,  and  occupancy  for  the 
modidar  c;la.s.sroom  were  based  upon 
classroom-space-type  data  found  in  the 
DOE  Primary  School  commercial 
prototype  building  model. Ojxjrating 
scheduhis,  internal  load  jnofihis, 
int(!rnal  jdug  loads,  and  occupancy  for 
modular  office  buildings  were  those 
from  office  S])ace  in  the  DOE  .Small 
Office  commercial  jirototype  building 
model.  Id.  For  the  telecommunications 
shelter,  DOE  did  not  identify  a  source 


^'‘linorgylMiis  iMiorgy  .SiiniiUition  .Softwnn!  hikI 
clocuinontation  lire  availablo  at:  http:// 
appsi  .cvw.cnvr^y.gov/lniilclings/onargyphis/. 

comintircial  prototype  building  models  are 
available  on  DOli’s  Web  site  as  Knergy  Plus  input 
rdes  at:  http://wwvi’.cncrgycodcs.gov/dcvclopmcnt/ 
commcrcial/90.1  models.  Documentation  of  tbe 
initial  model  development  is  provided  in:  Deni,  M., 
at  ai,  U.S.  Department  of  Energy  Commercial 
liefercnce  Building  Models  of  the  National  Building 
.Sfocic,  NREL/TP-5500-^6861  (2011). 


for  typical  representative  internal 
electronic  loads  as  a  function  of 
building  size,  nor  did  it  find 
information  on  representative  internal 
gain  profiles.  However,  based  on 
feedback  from  shelter  manufacturers, 
DOE  used  a  36,000  Btu/h  (10.55  kW) 
peak  internal  load  to  reflect  internal 
design  load  in  the  shelter.  DOE 
determined  that,  on  average  over  the 
year,  this  load  ran  at  a  scheduled  65 
percent  of  peak  value,  reflecting 
estimates  for  computer  server 
environments. 28  Each  of  these  three 
building  models  was  used  to  establish 
the  energy  usage  of  SPVAC  and  SPVHP 
equipment  in  the  same  building  class. 

Envelope  performance  (e.g.,  wall, 
window,  and  roof  insulation,  and 
window  performance)  and  lighting 
power  inputs  were  based  on 
requirements  in  ASHRAE  Standard 

90.1- 2004.28  DOE  believes  that  the 
requirements  in  ASHRAE  Standard 

90.1- 2004  are  sufficiently  representative 
of  a  mixture  of  both  older  and  more 
recent  construction  and  that  resulting 
SPVU  equipment  loads  will  be 
representative  of  typical  SPVU 
equipment  loads  in  the  building  stock. 
Ventilation  levels  were  based  on 
ASHRAE  Standard  62.l-2004.3o 

DOE  simulated  each  building 
prototype  in  237  U.S.  climate  locations, 
taking  into  account  variation  in  building 
envelope  performance  for  each  climate 
as  required  by  ASHRAE  90.1-2004.  For 
simulations  used  to  represent  SPVU 
equipment  of  less  than  65,000  Btu/h,  no 
outside  air  economizers  were  assumed 
for  the  modular  office  and  modular 
classroom  buildings. 3’  However,  for 
simulations  used  to  represent 
equipment  of  greater  than  or  equal  to 
65,000  Btu/h  but  le.ss  than  135,000  Btu/ 
h,  economizer  usage  was  presumed  to 
he  climate-dependent  in  the.se  building 
types,  based  on  ASHRAE  Standard 

90.1-2004  requirements  for  unitary 
eejuipment  in  that  capacity  range.  For 


^"I'inorgyConsull  I'ly  I.Ul.,  E<piii)ment  Energy 
Efficiency  Committee  Begulatory  Impact  Statement 
Consultation  Draft:  Minimum  Energy  Perfonnanee 
Standards  and  Alternative  Strategies  for  Close 
Control  Air  Conditioners,  Koijorl  No  2008/11  (2008) 
(Aviiibil)l(i  lit:  www.energyrating.gov.an]. 

AiiKiricim  .Socioly  of  lloiitiiig,  Kofrigiiniling,  mul 
Air-Conditioning  I'inginonr.s  (A.SI IKAI'i),  Energy 
Standard  for  Buildings  Except  l.ow-Bise  Besidential 
Buildings,  AN.SI/A.SI  IKAI^/ll'i.SNA  .Stiindiird  00.1- 
2004  (200.')). 

Amoricim  .Socioty  of  I  loiiting,  Kofrigoniting,  iind 
Air-Conditioning  Knginoors  (ASMKAK),  Ventilation 
for  Acceptable  Indoor  Air  Quality,  AN.SI/ASDKAK/ 
lIvSNA  .Standard  62.1-2004  (2004). 

An  "ontsido  air  economizer”  is  a  combination 
of  ventilation  and  exhaust  air  dampers  and  controls 
that  increase  the  amount  of  outside  air  brought  in 
to  a  building  when  the  outside  air  conditions  [i.e., 
temperature  and  humidity)  are  low,  such  that 
increasing  the  amount  of  ventilation  air  reduces  the 
equipment  cooling  loads. 


the  telecommunications  shelter, 
economizers  were  assumed  for  45 
percent  of  buildings,  based  on 
manufacturer  interviews.  In  addition, 
for  the  telecommunications  shelter, 
redundant  identical  air  conditioners 
with  alternating  usage  were  assumed 
when  establishing  average  annual 
energy  consumption  per  unit. 

Simulations  were  done  for  the 
buildings  using  SPVAC  equipment  and 
electric  resistance  heating,  and  then  a 
separate  set  of  simulations  was  done  for 
buildings  with  SPVHP  equipment.  For 
each  equipment  type  and  building  type 
combination,  DOE  simulated  each 
efficiency  level  identified  in  the 
engineering  analysis  for  each  equipment 
class.  Fan  power  at  these  efficiency 
levels  was  based  on  manufacturers’ 
literature  and  reported  fan  power 
consumption  data  as  developed  in  the 
engineering  analysis.  Brushless 
permanent  magnet  (BPM)  supply  air 
blower  motors  were  assumed  at  an  EER 
of  10.0  and  higher  for  all  classes  of 
equipment  based  on  results  from  the 
engineering  analysis.  The  supply  air 
blower  motors  are  assumed  to  run  at 
constant  speed  and  constant  power 
while  operating. 

DOE  used  typical  meteorological 
weather  data  (TMY3)  for  each  location 
in  the  simulations. 32  DOE  sized 
equipment  for  each  building  simulation 
using  a  design-day  sizing  method 
incorporating  the  design  data  found  in 
the  EnergyPlus  design-day  weather  data 
files  for  each  climate. 33  DOE  also 
incorporated  an  additional  cooling 
sizing  factor  of  1.1  for  the  equipment 
used  in  the  modular  office  and  modular 
clas.sroom  simulations,  reflective  of  the 
typical  sizing  adjustment  needed  to 
account  for  di.scrote  available  equipment 
capacities  in  SPVAC]  and  .SPVHP 
equipment. 

l']l']K  and  heating  (]01^  were  c:onverted 
to  corresjionding  simulation  injiuts  for 
each  efficiency  level  simulalcid.  The.se 
injnits,  along  with  th(!  calculated  fan 
]K)wer  at  each  efficiency  level,  wen; 
used  in  the  building  siimdations. 

Further  details  of  (he  building  model 
and  the  sinudation  injuds  for  (he 
SPVAC]  and  .SPVHP  (Kiniinruml  can  he 
found  in  chapter  3  of  the  NODA  T.SD. 

From  the  annual  simulation  nisidts 
for  .SPVAC]  (!(|uipment,  DOE  extracted 
th(!  condenser  energy  use  for  cooling, 
the  supply  air  blower  energy  use  for 


•'^Wilcox  S.  find  W.  Marion,  User's  Manual  for 
TMY3  Data  Sets,  National  Konowahlo  linorgy 
Dihoratory,  Koport  No.  NKKL/TI’-581-431.S6 
(2008). 

hnergyl'his  'rMY3-hased  weather  data  files  and 
design-day  data  files  available  at:  http:// 
appsi  .eerc.energy.gov/buildings/energyplus/ 
wea  th  erda  taabou  t.cfm . 
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both  heating  and  cooling  hours,  the 
electric  resistance  heating  energy,  and 
the  equipment  capacity  for  each 
building  type,  climate,  and  efficiency 
level.  From  these,  DOE  developed 
corresponding  normalized  annual 
cooling  energy  per  cooling  ton  and 
annual  blower  energy  per  ton  for  the 
efficiency  levels  simulated.  DOE  also 
developed  the  electrical  heating  energy 
per  ton  for  the  building.  These  per-ton 
cooling  and  blower  energy  values  were 
added  together  and  then  multiplied  by 
the  average  cooling  capacity  estimated 
for  the  equipment  class  simulated  to 
arrive  at  an  initial  energy  consumption 
estimate  for  SPVAC.  In  a  deviation  from 
the  2011  NODA  analysis,  DOE  also 
noted  that,  where  fan  power  was 
reduced  for  higher  efficiency  levels, 
there  was  a  corresponding  increase  in 
the  amount  of  heating  required  in  each 
climate  to  make  up  for  the  loss  of  heat 
energy  imparted  into  the  supply  air 
stream  through  the  use  of  the  more- 
efficient  supply  air  blower  during  the 
heating  season.  This  impact  was  climate 
dependent,  with  little  heating  impact  in 
warm  climates,  and  greater  heating 
impact  in  cold  climates  where  heating 
energy  requirements  dominate  during 
the  year.  DOE  calculated  this  heating 
“take  back”  effect  for  higher  efficiency 
levels  as  a  deviation  from  the  baseline 

Table 


Baseline— Federal  Standard . 

ASHRAE  Level  (1)  . 

Efficiency  Level  2 . 

Efficiency  Level  3 . 

Efficiency  Level  4  . 

Efficiency  Level  5— “Max-Tech”— 


Baseline-  Federal  Standard . 

ASHRAE  Level  (1)  . 

Efficiency  Level  2  . 

Efficiency  Level  3 . 

Efficiency  Level  4  . 

Efficiency  Level  5  “Max-Tech”- 


heating  energy  use  for  each  equipment 
capacity.  The  final  SPVAC  energy 
consumption  estimates  were  then  based 
on  the  calculated  cooling  and  supply 
blower  energy  uses  plus  this  heating 
take  back,  which  allowed  the  resulting 
energy  savings  estimates  to  correctly 
account  for  the  heating  energy  increase 
during  the  year.  In  addition,  it  was 
estimated  that  5  percent  of  the  market 
for  the  class  of  SPVAC  less  than  65,000 
Btu/h  utilize  gas  furnace  heating.  The 
heating  take  back  for  these  systems  was 
estimated  based  on  the  heating  load  of 
the  systems  with  electric  resistance  heat 
and  assuming  an  average  81 -percent 
furnace  annual  fuel  utilization 
efficiency  (AFUE). 

The  analytical  method  for  SPVHP  was 
carried  out  in  a  similar  fashion; 
however,  for  heat  pumps,  DOE  included 
the  heating  energy  (compressor  heating 
and  electric  resistance  backup)  directly 
from  the  simulation  results  and,  thus, 
did  not  separately  calculate  a  heating 
take  back  effect.  From  these  data,  DOE 
developed  per-ton  energy  consumption 
values  for  cooling,  supply  blower,  and 
heating  electric  loads.  These  per-ton 
energy  figures  were  summed  and 
multiplied  by  the  nominal  capacity  for 
the  equipment  class  simulated  to  arrive 
at  the  annual  per-ton  energy 
consumption  for  SPVHP  for  each 


combination  of  building  type,  climate, 
and  efficiency  level. 

For  each  combination  of  equipment 
class,  building  type,  climate,  and 
efficiency  level,  DOE  developed  UEC 
values  for  each  State  using  weighting 
factors  to  establish  the  contribution  of 
each  climate  in  each  State.  National 
average  UEC  estimates  for  each 
equipment  class  and  efficiency  level 
were  also  established  based  on 
population-based  weighting  across 
States  and  shipment  weights  to  the 
different  building  types.  With  regard  to 
the  latter,  while  DOE  established 
shipment  weights  for  SPVAC  equipment 
related  to  the  three  building  types 
(educational,  office,  and 
telecommunications),  DOE  determined 
that  SPVHP  equipment  was  not  used  to 
a  significant  extent  in 
telecommunications  facilities  and,  thus, 
only  allocated  shipments  of  SPVHP 
equipment  to  two  building  types, 
educational  and  office. 

For  details  of  this  energy  use  analysis, 
see  chapter  3  of  the  NODA  TSD. 

Table  III. 4  shows  the  annual  UEC 
estimates  for  SPVAC  and  SPVHP 
corresponding  to  the  efficiency  levels 
analyzed.  For  all  levels  above  the 
baseline,  SPVAC  less  than  65,000  Btu/ 
h  also  include  a  heating  take-back  UEC 
of  53  kBtu/year. 


1 1 1.4— National  UEC  Estimates  for  SPVUs 


SPVAC  <65,000 

SPVHP  <65,000 

Btu/h 

Btu/h 

SPVAC  >65,000 
and  <135,000 
Btu/h 


Efficiency  Level  (EER) 


9.0 

9.0 

10.0 

10.0 

10.5 

10.5 

11.0 

11.0 

11.8 

11.8 

12.3 

12.3 

8.9 

10.0 


UEC  (kwh/year) 


6,814 

20,222 

6,113 

19,689 

5,864 

19,236 

5,638 

18,951 

5,335 

18,115 

5,136 

17,977 

13,604 

12,119 


DOI'l  soiiks  input  on  its  analysis  of 
Ul'iCs  for  tbo.se  ocjuijjinont  clas.sos  and 
its  use  in  ostablisbing  tbo  energy  savings 
jjotential  for  higher  .standards.  Of 
particular  interest  to  DOE  is  input  on 
shipments  of  SPVHP  equipment  to 
telecommunications  .shelters  and  the 
frequency  of  use  of  economizers  in 
(jquipment  serving  these  shelters.  DOE 
also  recognizes  that  there  may  be 


r(!gional  diflereuces  Ixitweeii  the 
sbipinents  of  heat  pumps  and  air 
conditioners  to  warmer  or  cooler 
climates  and  reque.sts  .stakeholder  input 
on  how,  or  if,  such  differences  can  be 
taken  into  account  in  the  energy  u.se 
characterization.  DOE  identified  these 
topics  as  Issues  10  and  11  under  “Lssues 
on  Which  DOE  Seeks  Comment”  in 
section  IV. B  of  this  NODA. 


5.  Commercial  Water  lleatcus 

To  provide  an  estimate  of  the  UlTi  of 
commercial  oil-fired  .storage  water 
beaters  (greater  than  105,000  Btu/h  and 
le.s.s  than  4,000  Btu/h/gal),  DOE 
calculated  the  shipment-weighted 
average  UEC  of  gas-fired  commercial 
storage  water  heaters  using  data  in  the 
2000  Screening  Analysis  for  EPACT- 
Covered  Commercial  HVAC  and  Water- 
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Heating  Equipment.  (EERE-2006-STD- 
0098-0015)  DOE  then  calculated  the 
ratio  of  UEC  of  oil-fired  to  gas-fired 
commercial  water  heaters  based  on  the 
water  heating  information  derived  from 
the  Energy  Information  Administration’s 
2003  Commercial  Buildings  Energy 
Consumption  Survey.^^  DOE  applied 
this  ratio  to  the  shipment-weighted 
average  UEC  of  gas-fired  commercial 
storage  water  heaters  to  arrive  at  the 
UEC  of  oil-fired  commercial  storage 
water  heaters.  DOE  assumed  this  UEC 
corresponded  to  the  baseline  efficiency 
of  78  percent.  For  additional  efficiency 
levels  above  78  percent,  DOE  scaled  the 
UECs  based  on  the  ratio  of  thermal 
efficiency  at  the  baseline  and  each 
specific  efficiency  level.  DOE  seeks 
comment  on  its  approach  to  estimating 
UEC.S  for  oil-fired  commercial  .storage 
water  heaters.  DOli  has  identified  this 
to])i(;  as  Issue  12  under  “Issues  oil 
Which  DOE  .Seeks  (loimueut”  iu  section 
IV. H  of  this  NODA. 

'I’ahle  III. .5  shows  the  UEC  estimates 
lor  the  cniTeut  Fiideial  .standard  levids, 
lh(!  ASIIRAE  90.1-2013  levels,  and  the 
higher  efliciency  levids  for  oil-fired 
commercial  storage  water  heaters. 


Table  III.5— National  UEC  Esti¬ 
mates  FOR  Commercial  Water- 
Heating  Eouipment 


Oil-fired  storage 
water-heating  equip¬ 
ment  (>105,000  Btu/h 
and  <4,000  Btu/h/gal) 

Efficiency  Level  (E,) 

Baseline — Federal 

Standard  . 

ASHRAE  Level  (1)  .... 

Efficiency  Level  2  . 

Efficiency  Level  3 — 
“Max-Tech” —  . 

78% 

80% 

81% 

82% 

UEC  (MMBtu/year) 

Baseline— Federal 

Standard . 

131 

ASHRAE  Level  (1)  .... 

128 

Efficiency  Level  2  . 

126 

Efficiency  Level  3 — 

“Max-Tech” —  . 

125 

B.  Shipments 

1.  Small  Commercial  Air  Conditioners 
and  Heat  Pumps 

DOE  previously  estimated  shipments 
of  air-cooled,  three-phase  equipment 
less  than  65,000  Btu/h  by  equipment 
class  for  the  year  1999  as  part  of  the 


U.S.  Department  of  Energy:  Energy  Information 
Administration,  Commercial  Buildings  Energy 
Consumption  Survey  (2003)  (Last  accessed  Jan. 
2014)  (Available  at:  bttp://\\'Vi'w.eia.doe.gov/erneu/ 
cbecs/). 


2000  Screening  Analysis  for  EPACT- 
Covered  Commercial  HVAC  and  Water- 
Heating  Equipment.  (EERE-2006-STD- 
0098-0015)  Table  III. 6  shows  these  data. 
While  the  U.S.  Census  provides 
shipments  data  for  air-cooled  equipment 
less  than  65,000  Btu/h,  it  does  not 
disaggregate  the  shipments  into  single¬ 
phase  and  three-phase.  Therefore,  DOE 
used  the  Census  data  from  1999  to 
2010  as  a  trend  from  which  to 
extrapolate  DOE’s  1999  estimated 
shipments  data  (which  is  divided  by 
equipment  class)  for  three-phase 
equipment  for  the  time  period  from 
2000  to  2010.  DOE  then  used  the 
estimated  shipments  from  1999  to  2010 
to  establish  a  trend  from  which  to 
project  shipments  beyond  2010.  For 
heat  jmmps,  DOT)  used  a  linear  trend, 
which  is  slightly  decreasing  for  single- 
jiackage  units  and  increasing  for  s])lit 
sy.steins.  1  lowever,  for  single-package  air 
conditioners,  the  trend  was 
|)recij)itonsly  declining.  As  a  result,  for 
single- package  air  conditioners  for  the 
years  after  2010,  DOE  n.sed  the  average 
value  from  1999  to  2010.  The  lull  lime 
series  of  shi|mienls  can  he  found  in  the 
A.SIIKAL;  NODA  T.SI). 

Table  III.6— DOE  Estimated  Ship¬ 
ments  OF  Small  Three-Phase 
Commercial  Air  Conditioners 
AND  Heat  Pumps  <65,000  Btu/h 


Equipment  Class 

1999 

Single-Package  AC  . 

213,728 

Single-Package  HP  . 

27,773 

Split  System  HP  . 

1 1 ,903 

2.  Water-Source  Heat  Pumps 

The  U.S.  Census  published  hi.storical 
(1980,  1983-1994,  1997-2006,  and 
2008-2010)  water-source  heat  pump 
.shipment  data.^®  Table  III. 7  exhibits  the 
shipment  data  provided  for  a  selection 
of  years.  DOE  analyzed  data  from  the 
years  1990-2010  to  establish  a  trend 
from  which  to  project  shipments  beyond 
2010.  DOE  used  a  linear  trend.  Because 
the  Census  data  do  not  distinguish 
between  equipment  capacities,  DOE 
used  the  shipments  data  by  equipment 
class  provided  by  AHRI  in  1999,  and 
published  in  the  2000  Screening 
Analysis  for  EPACT-Covered 
Commercial  HVAC  and  Water-Heating 
Equipment  (EERE-2006-STD-0098- 
0015),  to  distribute  the  total  water- 


U.S.  Census  Bureau.  Current  Industrial  Reports 
for  Refrigeration,  Air  Conditioning,  and  Warm  Air 
Heating  Equipment,  MA333M.  Note  that  the  current 
industrial  reports  were  discontinued  in  2010,  so 
more  recent  data  are  not  available.  Available  at: 
http://www.census.gov/maTiufactuTing/ciT/ 
historical jiata/ma333m/index.html. 

30  Id. 


source  heat  pump  shipments  to 
individual  equipment  classes.  Table 
III. 8  exhibits  the  shipment  data 
provided  for  1999.  DOE  assumed  that 
this  distribution  of  shipments  across  the 
various  equipment  classes  remained 
constant  and  has  used  this  same 
distribution  in  its  projection  of  future 
shipments  of  water-source  heat  pumps. 
The  complete  historical  data  set  and  the 
projected  shipments  for  each  equipment 
class  can  be  found  in  the  ASHRAE 
NODA  TSD. 


Table  1 1 1. 7— Total  Shipments  of 
Water-Source  Heat  Pumps  (Cen¬ 
sus  Product  Code:  33341 5E1 81) 


Equipment 

class 

1989 

1999 

2009 

Total  . 

157,080 

120,545 

180,101 

Table  III.8— Total  Shipments  of 
Water-Source  Heat  Pumps  (AHRI) 


Equipment  class 

1999 

Percent 

WSHP  <17000  Btu/h  .... 

41,000 

31 

WSHP  17000  65000 

Btu/h  . 

86,000 

65 

WSHP  65000  135000 

Btu/h  . 

5,000 

4 

DOF;  notes  that  an  Id  A  report  on 
geotliernial  heat  pninj)  mannfacinrers 
shows  shi|)inents  of  water-source  units 
(defined  hy  IdA  as  those  tested  to  ARI- 
329)  as  only  22,999  in  2999  and  7,898 
in  2999,  which  is  significantly  less  than 
that  reported  hy  the  Census  (product 
code  33341 5E1 81)  and  hy  AHRI.  DOE 
notes  that  both  the  Cen.su.s  data  and  the 
EIA  report  show  consistent  .shipments  of 
separately-reported  ground-source  and 
ground-water-source  heat  pumps  (li.sted 
as  Census  product  code  33341 5G  and 
defined  by  EIA  as  those  tested  to  ARI- 
325/339)  at  approximately  87,999 
shipments  in  2909;  DOE  is  not  counting 
these  shipments  in  its  estimates  as 
reported  in  Table  III. 7.  DOE  believes 
that  water-source  heat  pumps  operate 
with  a  water  loop  using  a  boiler  or 
chiller  as  the  heat  source  or  sink,  and 
that,  therefore,  may  not  be  considered 
“geothermal”;  in  this  case,  the  EIA 
report  may  not  include  a  comprehensive 
number  of  water-source  heat  pump 
shipments. 

DOE  seeks  comment  on  the  market  for 
water-source  heat  pumps,  especially 
what  magnitude  of  annual  shipments  is 
most  accurate,  and  how  shipments  are 
expected  to  change  over  time.  DOE  also 


U.S.  Energy  Information  Administration, 
Geothermal  Heat  Pump  Manufacturing  Activities 
2009  (2010)  (Available  at:  http://ww'w.eia.gov/ 
renewable/renewables/geothermaIrptOQ.pdf). 
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seeks  comment  on  the  share  of  the 
market  for  ground-source  and  ground¬ 
water-source  heat  pump  applications 
that  use  models  also  rated  for  water- 
loop  application.  DOE  identified  these 
as  Issues  13  and  14  under  “Issues  on 
Which  DOE  Seeks  Comment”  in  section 
IV.B  of  this  NODA. 

3.  Packaged  Terminal  Air  Conditioners 

To  estimate  yearly  shipments  of 
PTACs,  DOE  examined  new 


construction  and  replacement 
shipments.  New  construction  shipments 
were  calculated  using  projected  new 
construction  floor  space  of  healthcare, 
lodging,  and  small  office  buildings  from 
the  Annual  Energy  Outlook  2013  [AEO 
2013)  and  historical  saturation  data, 
which  were  calculated  from  historical 
shipments  data  and  historical  new 
construction  floor  space  as  shown  in 
Table  III. 9.  Replacement  shipments 


equaled  the  number  of  units  that  failed 
in  a  given  year,  based  on  a  stock  model 
and  distribution  of  equipment  lifetimes. 
DOE  determined  the  distribution  of 
shipments  among  the  equipment  classes 
using  shipments  data  by  equipment 
class  provided  by  AHRI  for  the  2008 
PTAC  and  PTHP  rulemaking,  as  shown 
in  Table  III. 10.®® 


Table  1 1 1. 9— Historical  PTAC  and  PTHP  Shipments  With  New  Construction  Floor  Space  Values  Used  to 

Calculate  Saturation 


Year 

Health  care  (million 
s.f.) 

Lodging  (million  s.f.) 

Small  Office  (million 
s.f.) 

Total  (million  s.f.) 

New  Construction 
Shipments 

Saturation  (units/ 
million  s.f.) 

2000 

68 

172 

179 

419 

66,407 

6,315 

Table  111.  10— Shipments  of  PTACs  by  Equipment  Class  (AHRI) 


PTAC 

PJHP 

1 

<7,000 

Btu/h 

i>7,000 

<15,000 

fitu/h 

>15,000 

Btu/h 

<7,000 

Btu/h 

>7,000 

<15,000 

Btu/h 

>15,000 

Btu/h 

1998  2004  Average  Shipments  . 

Porcont  . 

12,898 

37« 

205,355 

487o 

15,40/ 

4% 

7,702 

27„ 

168,068 

407o 

13,534 

3% 

4.  Single-Package  Verlicnl  Air 
Condilioners  and  I  leal  Pnini)s 

■|'o  develop  the  SPVl)  shi|)ineiils 
ino(l(;l,  DOE  started  with  200.')  shipment 
estimates  from  the  Air-Oonditioning  and 
Rcifrigeration  Institute  (AKI,  now  AHRI) 
for  units  le.ss  than  05, ()()()  Htii/h  as 
pnhlished  in  a  previous  rulemaking'"’ 
(more  recent  data  are  not  available). 
'I’able  III. 11  .shows  these  data. 


Table  111.11— Total  Shipments  of 
Single  Package  Vertical  Units 


Equipment  class 

2005 

SPVAC  <65,000  Btu/h,  single- 

phase  . 

31 ,976 

SPVAC  <65,000  Btu/h,  three- 

phase  . 

13,125 

SPVHP  <65,000  Btu/h,  single- 

phase  . 

14,301 

SPVHP  <65,000  Btu/h,  three- 

phase  . 

6,129 

AEO  2013  can  be  accessed  at:  http:// 
www.eia.gov/forecasts/archive/aeol3/index.cfm. 

30U.S.  Department  of  Energy — Office  of  Energy 
Efficiency  and  Renewable  Energy.  Energy 
Conservation  Program  for  Commercial  and 
Industrial  Equipment:  Packaged  Terminal  Air 
Conditioner  and  Packaged  Terminal  Heat  Pump 
Energy  Conservation  Standards  (Available  at:  http:// 
\mw.reguIations.gov/tt!docketDetaiI;D=EERE-2007- 
BT-STD-0012). 

U.S.  Department  of  Energy — Office  of  Energy 
Efficiency  and  Renewable  Energy,  Technical 
Support  Document:  Energy  Efficiency  Program  for 
Commercial  and  Industrial  Equipment:  Efficiency 


I )( )l'i  uddcd  :i(hlil  ion;il  shipmonts  lor 
.SI’VAf  is  gnsilor  thmi  or  oipiiil  to  (>.5, ODD 
Btii/h  mid  loss  than  13.5,()()()  lllii/h, 
which  make  up  3  jiorcont  oltho  markot, 
ha.sod  on  mamilai:luror  inttirviows.  As 
Ihoro  arc  no  models  on  the  markot  for 
.Sl’VI  IP  greater  than  or  e{|ual  to  ti5,()()0 
Mtii/h  and  less  than  13.5,000  Htn/h,  or 
for  any  .SPVUs  greater  than  or  etjual  to 
135,000  Btu/h,  DOE  did  not  develop 
shipmonts  estimates  (or  generate  NES) 
for  these  equipment  (:la.sses.  See  chapter 
4  of  the  NODA  TSD  for  more  details  on 
the  initial  shipment  estimates  by 
equipment  class  that  were  u.sed  as  the 
basis  for  the  shipments  projections 
discussed  subsequently. 

To  project  shipments  of  SPVUs  for 
new  construction  (starting  in  2006), 

DOE  relied  primarily  on  sector-based 
estimates  of  saturation  and  projections 
of  floor  space.  Based  on  manufacturer 
interview  information,  DOE  allocated  35 
percent  of  shipments  to  the  education 


Standards  for  Commercial  Heating,  Air- 
Conditioning,  and  Water  Heating  Equipment 
Including  Packaged  Terminal  Air-Conditioners  and 
Packaged  Terminal  Heat  Pumps,  Small  Commercial 
Packaged  Boiler,  Three-Phase  Air-Conditioners  and 
Heat  Pumps  <65,000  Btu/h,  and  Single-Package 
Vertical  Air  Conditioners  and  Single-Package 
Vertical  Heat  Pumps  <65,000  Btu/h  (March  2006) 
(Available  at:  http://H'Vi'V['l  .eere.energy.gov/ 
buildings/appIiance_standards/commercial/pdfs/ 
ashrae jproducts/ashrae  j)roductsjiraft_tsd_ 
030206. pdfi.  This  TSD  was  prepared  for  the 
rulemaking  that  resulted  in  the  Final  Rule:  Energy 
Efficiency  Program  for  Certain  Commercial  and 


.sector,  35  percent  to  telecom,  mid  31) 
percent  to  offices.  DOE  used  the  2005 
new  construction  shipments  mid  2005 
new  construction  lloor  sp.ice  for  offices 
mid  education  (from  AEO  2013)  to 
estimate  a  .saturation  rate  for  each  end 
nse.'’^  DOF;  applied  this  .saturation  rate 
to  AEO  2013  projections  of  new 
construction  floor  space  to  project 
shipments  to  now  con.strnction  through 
2044.  For  shipments  to  telecom,  DOE 
developed  an  index  based  on  County 
Business  Pattern  data  for 
establishments  and  projected  this 
trend  forward.  To  allocate  the  total 
projected  shipments  for  office, 
education,  and  telecom  into  the 
equipment  classes,  DOE  used  the 
fraction  of  shipments  from  2005  for  each 
equipment  class.  This  fraction  remained 
constant  over  time.  The  complete 
discussion  of  shipment  allocation  and 
projected  shipments  for  the  different 


Industrial  Equipment:  Efficiency  Standards  for 
Commercial  Heating,  Air-Conditioning,  and  Water- 
Heating  Equipment.  72  FR  10038  (March  7,  2007). 

Manufacturers  reported  that  in  2012,  50  percent 
of  shipments  were  for  new  construction.  DOE 
allocated  a  larger  percentage  of  shipments  to  new 
construction  in  2005  in  order  to  arrive  at  50  percent 
in  2012. 

U.S.  Census  Bureau,  County  Business  Patterns 
for  NAICS  237130  Power  and  Communication  Line 
and  Related  Structures  Construction  (Available  at: 
http://www.census.gov/econ/cbp/index.htmI)  (Last 
accessed  May  2,  2012). 
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equipment  classes  can  be  found  in 
chapter  4  of  the  NODA  TSD. 

In  order  to  model  shipments  for 
replacement  SPVUs,  DOE  developed 
historical  shipments  for  SPVUs  back  to 
1981  based  on  an  index  of  square 
footage  production  data  from  the 
Modular  Buildings  Institute. 

Shipments  prior  to  1994  were 
extrapolated  based  on  a  trend  from  2005 
to  1997.  In  the  stock  model,  the  lifetime 
of  SPVUs  follows  a  distribution  with  a 
minimum  of  10  years  and  a  maximum 
of  25  years  (and  an  average  of  15  years). 
All  retired  units  are  assumed  to  be 
replaced  with  new  shipments.  The 
complete  discussion  of  the  method  for 
extrapolating  historical  shipments  can 
be  found  in  chapter  4  of  the  NODA  TSD. 

5.  Commercial  Water  Heaters 

DOE  derived  the  shipments  for 
commercial  oil-fired  storage  water 
heaters  (greater  than  105,000  Btu/h  and 
less  than  4,000  Btu/h/gal)  from  the  2000 
Screening  Analysis  for  EPACT-Covered 
Commercial  HVAC  and  Water-Heating 
Equipment  (EERE-2006-STD-0098- 
0015)  and  the  AHRI  model  database.^'* 
The  PNNL  study  estimated  the 
shipments  of  gas-fired  storage  water 
heaters  in  1999.  DOE  estimated  that  the 
shipments  in  2000  are  the  same  as  the 
shipments  in  1999,  and  then  applied  a 


1  %  per  year  growth  rate  after  2000.  To 
derive  the  shipments  of  oil-fired  storage 
water  heaters,  DOE  calcidated  the  ratio 
of  oil-  versus  gas-fired  storage  water 
heaters  iising  the  number  of  models  in 
the  AHRI  model  database,  which  was 
3.3  percent.  DOE  multiplied  this  ratio 
by  the  shipments  of  gas-fired  storage 
water  heaters  to  calculate  the  shipments 
of  oil-fired  storage  water  heaters.  The 
complete  series  of  shipments  can  be 
found  in  chapter  4  of  the  NODA  TSD. 

DOE  seeks  input  and  data  regarding 
its  shipments  methodologies  and 
projections  for  all  equipment  analyzed 
in  today’s  NODA.  DOE  identified  this  as 
Issue  15  under  “Issues  on  Which  DOE 
Seeks  Comment”  in  section  IV. B  of  this 
NODA. 

C.  Base-Case  Efficiency  Distribution 

DOE  reviewed  manufacturer 
interview  data  (for  SPVUs)  or  the  AHRI 
certified  products  directory  for  relevant 
equipment  classes  (for  all  other 
equipment)  to  determine  the 
distribution  of  efficiency  levels  for 
commercially-available  models  within 
each  equipment  class  analyzed  in 
today’s  NODA.  DOE  bundled  the 
efficiency  levels  into  “efficiency  ranges” 
and  determined  the  percentage  of 
models  within  each  range.  The 
distribution  of  efficiencies  in  the  base 


case  for  each  equipment  class  can  be 
found  in  the  ASHRAE  NODA  TSD. 

For  tbe  standards  case  for  all 
equipment  in  today’s  NODA,  DOE 
assumed  shipments  at  lower  efficiencies 
were  most  likely  to  roll  up  into  higher 
efficiency  levels  in  response  to  more- 
stringent  energy  conservation  standards. 
For  each  efficiency  level  analyzed 
within  a  given  equipment  class,  DOE 
used  a  “roll-up”  scenario  to  establish 
the  market  shares  by  efficiency  level  for 
the  year  that  standards  would  become 
effective  (e.g.,  2015,  2017,  or  2020).  DOE 
estimated  tliat  the  efficiencies  of 
equipment  in  the  base  case  that  did  not 
meet  the  standard  level  under 
consideration  would  roll  up  to  meet  the 
standard  level.  Available  information 
also  suggests  that  all  equipment 
efficiencies  in  the  base  case  that  were 
above  the  standard  level  under 
consideration  would  not  be  affected. 
Table  III.  12  shows  an  example  of  the 
distribution  of  efficiencies  within  the 
base-case  and  the  roll-up  scenarios  to 
establish  the  distribution  of  efficiencies 
in  the  standards  cases  for  oil-fired 
commercial  storage  water  heaters.  For 
all  the  tables  of  the  distribution  of 
efficiencies  in  the  base  case  and 
standards  cases  by  equipment  class,  see 
the  ASHRAE  NODA  TSD. 


Table  111.12— Distribution  of  Efficiencies  in  the  Base  Case  and  Standards  Cases  for  Oil-Fired  Commercial 

Storage  Water  Heaters 


Thermal  efficiency  (%) 

78 

80 

81 

82 

Base  Case  . 

ASHRAE  90.1-2013  Standard  . 

52.6% 

23.7% 

76.3% 

10.5% 

10.5% 

86.8% 

13.2% 

13.2% 

13.2% 

100.0% 

Efficiency  Level  2 . 

Max -Tech  . 

■MHIIIlfl 

DOE  seeks  input  on  its  determination 
of  the  base-case  distribution  of 
efficiencies  and  its  projection  of  how 
amended  energy  conservation  standards 
would  affect  the  distribution  of 
efficiencies  in  each  standards  case.  DOE 
identified  this  as  Issue  16  under  “Issues 
on  Which  DOE  Seeks  Comment”  in 
section  IV. B  of  this  NODA. 

Using  the  distribution  of  efficiencies 
in  the  base  case  and  in  the  standards 
cases  for  each  equipment  class  analyzed 
in  today’s  NODA,  as  well  as  the  UECs 
for  eacli  specified  EER,  SEER,  or  thermal 
efficiency  (discussed  previously),  DOE 
calculated  market -weighted  average 
efficiency  values.  The  market-weighted 
average  efficiency  value  represents  the 


Available  at:  http://www.modulaT.OTg/ 
Htm}Page.aspx?name=anaIysis  (Last  accessed  May 
18.  2012). 


average  efficiency  of  the  total  units 
shipped  at  a  specified  amended 
standard  level.  The  market-weighted 
average  efficiency  values  for  the  base 
case  and  the  standards  cases  for  each 
efficiency  level  analyzed  within  the 
equipment  classes  is  provided  in  the 
ASHRAE  NODA  TSD. 

D.  Other  Analytical  Inputs 

1.  Conversion  of  Site  Energy  Savings 

DOE  converted  the  annual  site  energy 
savings  into  the  annual  amount  of 
energy  saved  at  the  source  of  electric 
generation  [i.e.,  primary  energy)  using 
annual  multiplicative  factors  calculated 
from  the  AEO  2013  projections. “*5  For 


Available  at:  http://www.ahridirectory.org/ 
ah  ri  directory/ pages /h  ome.  aspx. 


electricity,  the  conversion  factors  vary 
over  time  because  of  projected  changes 
in  generation  sources  [i.e.,  the  types  of 
power  plants  projected  to  provide 
electricity  to  the  country). 

In  response  to  the  recommendations 
of  a  committee  on  “Point-of-Use  and 
Full-Fuel-Cycle  Measurement 
Approaches  to  Energy  Efficiency 
Standards”  appointed  by  the  National 
Academy  of  Sciences,  DOE  announced 
its  intention  to  use  full-fuel-cycle  (FFC) 
measures  of  energy  use  and  greenhouse 
gas  and  other  emissions  in  the  national 
impact  analyses  and  emissions  analyses 
included  in  future  energy  conservation 
standards  rulemakings.  76  FR  51281 
(August  18,  2011).  After  evaluating 


‘*5  AEO  2013  can  be  accessed  at:  http:// 
www.eia.gov/forecasts/archive/aeolS/index.cfm. 
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analytical  models  and  the  approaches 
discussed  in  the  August  18,  2011  notice, 
DOE  published  a  statement  of  amended 
])olicy  in  which  DOE  explained  its 
determination  that  the  National  Energy 
Modeling  System  (NEMS)  is  the  most 
appropriate  tool  for  its  F’FC  analysis  and 
its  intention  to  use  NEMS  for  that 
purpose.  77  FR  49701  (August  17,  2012). 
The  calculations  in  today’s  notice  use 
EEC  multipliers  derived  from  NEMS. 

2.  Equipment  Lifetime 

DOE  defines  “equipment  lifetime’’  as 
the  age  when  a  unit  is  retired  from 
service.  DOE  reviewed  available 
literature  to  establish  typical  equipment 
lifetimes.  For  air-cooled  equipment, 
water-source  heat  pumps,  and 
commercial  storage  water  heaters,  DOE 
used  the  estimated  product  lifetimes 
from  the  2000  screening  analysis  for 
EPACT-Covered  Commercial  HVAC  and 
Water-Heating  Equipment  (EERE-2006- 
STD-0098-0015).  The  average  lifetime 
for  air-cooled  equipment  is  15  years,  for 
water-source  equipment  19  years,  and 
for  water  heaters  7  years. 

For  PTACs,  DOE  used  the  same 
average  lifetime  of  10  years  as  used  in 
the  2008  final  rule  for  PTACs.  73  FR 
58772,  58789  (Oct.  7,  2008).  For  SPVUs, 
DOE  used  an  average  of  15  years  based 
on  a  review  of  a  range  of  packaged 
cooling  equipment  lifetime  estimates 
found  in  published  studies  and  online 
documents.  For  further  details  on 
equipment  lifetime,  see  the  ASHRAE 
NODA  TSD. 

3.  Compliance  Date  and  Analysis  Period 

If  DOE  were  to  propose  a  rule 
prescribing  energy  conservation 
standards  at  the  efficiency  levels 


contained  in  ASHRAE  Standard  90.1  — 
2013,  EPCA  states  that  any  such 
standard  shall  become  effective  on  or 
after  a  date  that  is  two  or  three  years 
(depending  on  equipment  type  or  size) 
after  the  effective  date  of  the  applicable 
minimum  energy  efficiency  requirement 
in  the  amended  ASHRAE  standard  (i.e., 
ASHRAE  Standard  90.1-2013).  (42 
U.S.C.  6313(a)(6)(D))  All  equipment  for 
which  analysis  was  performed  in  this 
NODA  falls  into  the  two-year  category. 
For  all  PTACs  and  air-cooled  equipment 
in  this  rulemaking,  the  effective  date  in 
ASHRAE  Standard  90.1-2013  is  January 
1,  2015.  Thus,  if  DOE  decides  to  adopt 
the  levels  in  ASHRAE  Standard  90.1- 
2013,  the  rule  would  apply  to  PTACs 
and  air-cooled  equipment  manufactured 
on  or  after  January  1,  2017,  which  is  two 
years  from  the  effective  date  specified  in 
ASHRAE  Standard  90.1-2013.  For  all 
water-source  heat  pumps,  SPVUs,  and 
commercial  water  heaters  in  this 
rulemaking,  ASHRAE  Standard  90.1- 
2013  did  not  specify  an  effective  date, 
so  the  publication  date  of  October  9, 
2013  is  assumed.  Thus,  if  DOE  decides 
to  adopt  the  levels  in  ASHRAE  Standard 
90.1-2013,  the  rule  would  apply  to 
water-source  heat  pumps,  SPVUs,  and 
commercial  water  heaters  manufactured 
on  or  after  October  9,  2015,  which  is 
two  years  from  the  publication  date  of 
ASHRAE  Standard  90.1-2013. 

If  DOE  were  to  propose  prescribing 
energy  conservation  standards  higher 
than  the  efficiency  levels  contained  in 
ASHRAE  Standard  90.1-2013,  under 
EPCA,  any  such  standard  will  become 
effective  for  equipment  manufactured 
four  years  after  the  date  of  publication 
of  a  final  rule  in  the  Federal  Register. 
(42  U.S.C.  6313(a)(6)(D))  Thus,  for 


equipment  for  which  DOE  might  adopt 
a  level  more  stringent  than  the  ASHRAE 
efficiency  level,  the  rule  would  apply  to 
(iquipment  manufactured  on  and  after  a 
date  which  is  four  years  from  the  date 
of  publication  of  the  final  rule  adopting 
standards  higher  than  the  ASHRAE 
efficiency  levels  (with  a  requirement  to 
complete  that  final  rule  no  later  than  30 
months  after  publication  of  the  revised 
ASHRAE  Standard  90.1,  which  occurred 
on  October  9,  2013).  Under  this 
timeline,  compliance  with  such  more 
stringent  standards  would  be  required 
no  later  than  April  9,  2020. 

For  purposes  of  calculating  the  NES 
for  water-source  heat  pumps,  SPVUs, 
and  commercial  water  heaters,  DOE 
used  an  analysis  period  of  2015  (the 
assumed  compliance  date  if  DOE  were 
to  adopt  the  ASHRAE  levels  as  Federal 
standards  for  this  equipment)  through 
2044.  For  PTACs  and  air-cooled 
equipment,  DOE  used  an  analysis 
period  of  2017  (the  assumed  compliance 
date  if  DOE  were  to  adopt  the  ASHRAE 
levels  as  Federal  standards  for  this 
equipment)  through  2046.  This  is  the 
standard  analysis  period  of  30  years  that 
DOE  typically  uses  in  its  NES  analysis. 
While  the  analysis  periods  remain  the 
same  for  assessing  the  energy  savings  of 
Federal  standard  levels  higher  than  the 
ASHRAE  levels,  those  energy  savings 
would  not  begin  accumulating  until 
2020  (the  assumed  compliance  date  if 
DOE  were  to  determine  that  standard 
levels  more  stringent  than  the  ASHRAE 
levels  are  justified). 

For  each  equipment  class  for  which 
DOE  developed  a  potential  energy 
savings  analysis.  Table  III. 13  exhibits 
the  approximate  compliance  dates  of  an 
amended  energy  conservation  standard. 


Table  111.13— Approximate  Compliance  Date  of  an  Amended  Energy  Conservation  Standard  for  Each 

Equipment  Class 


Equipment  class 

Approximate  compliance 
date  for  adopting  the  effi¬ 
ciency  levels  in  ASHRAE 
Standard  90.1-2013 

Approximate  compliance 
date  for  adopting  more- 
stringent  efficiency  levels 
than  those  in  ASHRAE 
Standard  90.1-2013 

Three-Phase  Air-Cooled  Single  Package  Air  Conditioners  <65,000  Btu/h . 

01/2017 

04/2020 

Three-Phase  Air-Cooled  Single  Package  Heat  Pumps  <65,000  Btu/h . 

01/2017 

04/2020 

Three-Phase  Air-Cooled  Split  System  Heat  Pumps  <65,000  Btu/h . 

01/2017 

04/2020 

Water  Source  HP  <17,000  Btu/h . 

10/2015 

04/2020 

Water  Source  HP  >17,000  to  <65,000  Btu/h  . 

10/2015 

04/2020 

Water  Source  HP  >65,000  to  1 35,000  Btu/h  . 

10/2015 

04/2020 

PTAC  <7,000  Btu/h  . 

01/2017 

04/2020 

PTAC  >7,000  to  <15,000  Btu/h  . 

01/2017 

04/2020 

PTAC  >15,000  Btu/h  . 

01/2017 

04/2020 

SPVAC  <65,000  Btu/h  . 

10/2015 

04/2020 

SPVHP  <65,000  Btu/h  . 

10/2015 

04/2020 

SPVAC  >65,000  to  <135,000  Btu/h . 

10/2015 

04/2020 

Oil-Fired  Storage  Water  Heaters  >105,000  Btu/h  and  <4,000  Btu/h/gal  . 

10/2015 

04/2020 
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E.  Estimates  of  Potential  Energy  Savings 

DOE  estimated  the  potential  primary 
energy  savings  in  quads  [i.e.,  10^®  Btu) 
for  each  efficiency  level  considered 
within  each  equipment  class  analyzed. 
The  potential  energy  savings  for 


efficiency  levels  more  stringent  than 
those  specified  hy  ASHRAE  Standard 
90.1-2013  were  calculated  relative  to 
the  efficiency  levels  that  would  result  if 
ASHRAE  Standard  90.1-2013  standards 
were  adopted.  Table  III.  14  through 
Table  III. 26  show  the  potential  energy 


savings  resulting  from  the  analyses 
conducted  as  part  of  this  NODA.  The 
reported  energy  savings  are  cumulative 
over  the  period  in  which  equipment 
shipped  in  the  30-year  analysis 
continues  to  operate. 


Table  111.14— Potential  Energy  Savings  for  Small  Three-Phase  Air-Cooled  Single-Package  Air  Conditioners 

<65,000  Btu/h 


Efficiency  level 

Primary  energy  savings 
estimate‘  (quads) 

FFC  energy  savings 
estimate‘ 

(quads) 

Level  1— ASHRAE— 14  SEER  . 

0.02 

0.02 

Level  2—15  SEER . 

0.04 

0.04 

Level  3—16  SEER . 

0.10 

0.10 

Level  4—17.5  SEER . 

0.12 

0.12 

Level  5 — “Max-Tech” — 19.15  SEER . 

0.14 

0.15 

*The  potential  energy  savings  for  efficiency  levels  more  stringent  than  those  specified  by  ASHRAE  Standard  90.1-2013  were  caicuiated  rel¬ 
ative  to  the  efficiency  leveis  that  would  result  if  ASHRAE  Standard  90.1-2013  standards  were  adopted. 


Table  111.15— POTENTiAL  Energy  Savings  for  Small  Three-Phase  Air-Cooled  Single-Package  Heat  Pumps 

<65,000  Btu/h 


Efficiency  level 

Primary  energy  savings 
estimate‘ 

(quads) 

FFC  energy  savings 
estimate‘ 

(quads) 

Level  1— ASHRAE— 14  SEER  . 

0.001 

0.001 

Level  2—15  SEER . 

0.007 

0.007 

Level  3—16  SEER . 

0.014 

0.014 

Level  4 — “Max-Tech” — 18.05  SEER  . 

0.018 

0.019 

‘The  potential  energy  savings  for  efficiency  levels  more  stringent  than  those  specified  by  ASHRAE  Standard  90.1-2013  were  calculated  rel¬ 
ative  to  the  efficiency  levels  that  would  result  if  ASHRAE  Standard  90.1-2013  standards  were  adopted. 


Table  111.16— Potential  Energy  Savings  for  Small  Three-Phase  Air-Cooled  Split  System  Heat  Pumps  <65,000 

Btu/h 


Primary  energy  savings 

FFC  energy  savings 

Efficiency  level 

estimate‘ 

estimate‘ 

(quads) 

(quads) 

Level  1— ASHRAE— 14  SEER  . 

0.002 

0.002 

Level  2—15  SEER . 

0.012 

0.012 

Level  3—16  SEER . 

0.026 

0.026 

Level  4 — “Max-Tech” — 18.05  SEER  . 

0.033 

0.033 

‘The  potential  energy  savings  for  efficiency  levels  more  stringent  than  those  specified  by  ASHRAE  Standard  90.1-2013  were  calculated  rel¬ 
ative  to  the  efficiency  levels  that  would  result  if  ASHRAE  Standard  90.1-2013  standards  were  adopted. 


Table  111.17 — Potential  Energy  Savings  for  Water-Source  Heat  Pumps  <17,000  Btu/h 


Efficiency  level 

Primary  energy  savings 
estimate‘ 

(quads) 

FFC  energy  savings 
estimate‘ 

(quads) 

Level  1— ASHRAE— 12.2  EER . 

0.001 

0.001 

Level  2—13  EER  . 

0.007 

0.007 

Level  3—14  EER  . 

0.025 

0.026 

Level  4—15.7  EER  . 

0.063 

0.064 

Level  5 — 16.5  EER  . 

0.082 

0.083 

Level  6— “Max-Tech”— 18.1  EER  . 

0.116 

0.118 

‘The  potential  energy  savings  for  efficiency  levels  more  stringent  than  those  specified  by  ASHRAE  Standard  90.1-2013  were  calculated  rel¬ 
ative  to  the  efficiency  levels  that  would  result  if  ASHRAE  Standard  90.1-2013  standards  were  adopted. 
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Table  111.18— Potential  Energy  Savings  for  Water-Source  Heat  Pumps  >17,000  and  <65,000  Btu/h 


Efficiency  level 

Primary  energy  savings 
estimate‘ 

(quads) 

FFC  energy  savings 
estimate‘ 

(quads) 

Level  1— ASHRAE— 13  EER  . 

0.001 

0.001 

Level  2—14.6  EER  . 

0.064 

0.065 

Level  3—16.6  EER  . 

0.280 

0.284 

Level  4—18  EER  . 

0.451 

0.459 

Level  5—19.2  EER  . 

0.591 

0.601 

Level  6 — “Max-Tech” — 21.6  EER  . 

0.831 

0.844 

*The  potential  energy  savings  for  efficiency  levels  more  stringent  than  those  specified  by  ASHRAE  Standard  90.1-2013  were  calculated  rel¬ 
ative  to  the  efficiency  leveis  that  wouid  result  if  ASHRAE  Standard  90.1-2013  standards  were  adopted. 


Table  111.19— Potential  Energy  Savings  for  Water-Source  Heat  Pumps  >65,000  and  <135,000  Btu/h 


Efficiency  level 

Primary  energy  savings 
estimate  ‘ 

(quads) 

FFC  energy  savings 
estimate  ‘ 

(quads) 

Level  1— ASHRAE— 13  EER  . 

(«) 

(**) 

Level  2—14  EER  . 

0.004 

Level  3—15  EER  . 

0.014 

Level  4—16  EER  . 

0.033 

Level  5 — “Max-Tech” — 17.2  EER  . 

1  0.057 

0.058 

‘The  potential  energy  savings  for  efficiency  ievels  more  stringent  than  those  specified  by  ASHRAE  Standard  90.1-2013  were  calculated  rel¬ 
ative  to  the  efficiency  ievels  that  would  result  if  ASHRAE  Standard  90.1-2013  standards  were  adopted. 

“There  are  no  potential  savings  for  this  Level  because  all  models  currently  on  the  market  exceed  this  efficiency  level,  and  thus  would  not  be 
affected  by  a  standard  set  at  this  level. 

Table  111.20— Potential  Energy  Savings  for  PTAC  <7,000  Btu/h 


Efficiency  level 

Primary  energy  savings 
estimate  ‘ 

(quads) 

FFC  energy  savings  esti¬ 
mate  ‘ 

(quads) 

Level  1— ASHRAE— 11.9  EER . 

(**) 

(**) 

Level  2—12.2  EER  . 

(**) 

(**) 

Level  3—12.6  EER  . 

0.001 

0.001 

Level  4—13.1  EER  . 

0.002 

0.002 

Level  5—13.6  EER  . 

0.003 

0.003 

Level  6 — “Max-Tech” — 14.0  EER  . 

0.004 

‘The  potential  energy  savings  for  efficiency  levels  more  stringent  than  those  specified  by  ASHRAE  Standard  90.1-2013  were  calculated  rel¬ 
ative  to  the  efficiency  levels  that  would  result  if  ASHRAE  Standard  90.1-2013  standards  were  adopted. 

“There  are  no  potential  savings  for  this  Level  because  all  models  currently  on  the  market  exceed  this  efficiency  level,  and  thus  would  not  be 
affected  by  a  standard  set  at  this  level. 

Table  111.21— Potential  Energy  Savings  for  PTAC  >7,000  and  <15,000  Btu/h 


Efficiency  level 

Primary  energy  savings  es¬ 
timate  ‘ 

(quads) 

FFC  energy  savings  esti¬ 
mate  ‘ 

(quads) 

Level  1— ASHRAE-  11.3  EER  . 

0.001 

0.001 

Level  2—11.5  EER  . 

0.005 

0.005 

Level  3—12.0  EER  . 

0.022 

0.023 

Level  4~  12.4  EER  . 

0.040 

0.040 

Level  5—12.9  EER  . 

0.058 

0.058 

Level  6— “Max-Tech”— 13.3  EER  . 

0.076 

0.077 

‘The  potential  energy  savings  for  efficiency  levels  more  stringent  than  those  specified  by  ASHRAE  Standard  90.1-2013  were  calculated  rel¬ 
ative  to  the  efficiency  levels  that  would  result  if  ASHRAE  Standard  90.1-2013  standards  were  adopted. 


Table  111.22— Potential  Energy  Savings  for  PTAC  >15,000  Btu/h 


Efficiency  level 

Primary  energy  savings 
estimate‘ 

(quads) 

FFC  energy  savings 
estimate‘ 

(quads) 

Level  1— ASHRAE— 9.5  EER . 

0.0009 

0.0009 

Level  2—9.7  EER  . 

0.0007 

0.0007 

Level  3—10.0  EER  . 

0.0022 

0.0023 

Level  4 — 10.4  EER  . 

0.0037 

0.0038 

Level  5—10.8  EER  . 

0.0053 

0.0053 
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Table  111.22— Potential  Energy  Savings  for  PTAC  >15,000  Btu/h— Continued 


Primary  energy  savings 

FFC  energy  savings 
estimate‘ 

Efficiency  level  j 

estimate‘ 

(quads) 

(quads) 

Levels — "Max-Tech” — 11. 2  EER  . 

0.0068 

0.0069 

‘The  potential  energy  savings  for  efficiency  levels  more  stringent  than  those  specified  by  ASHRAE  Standard  90.1-2013  were  calculated  rel¬ 
ative  to  the  efficiency  levels  that  would  result  if  ASHRAE  Standard  90.1-2013  standards  were  adopted. 


Table  111.23— Potential  Energy  Savings  Estimates  for  SPVAC  <65,000  Btu/h 


Efficiency  level 

Primary  energy  savings 
estimate‘ 

(quads) 

FFC  energy  savings 
estimate‘ 

(quads) 

Level  1— ASHRAE— 10  EER  . 

0.21 

0.21 

Level  2—10.5  EER  . 

0.07 

0.07 

Level  3—1 1  EER  . 

0.14 

0.14 

Level  4 — 11.8  EER  . 

0.22 

0.23 

Level  4 — “Max-Tech” — 12.3  EER  . 

0.28 

0.29 

‘The  potential  energy  savings  for  efficiency  levels  more  stringent  than  those  specified  by  ASHRAE  Standard  90.1-2013  were  caiculated  rel¬ 
ative  to  the  efficiency  levels  that  would  result  if  ASHRAE  Standard  90.1-2013  standards  were  adopted. 


Table  111.24— Potential  Energy  Savings  Estimates  for  SPVHP<65,000  Btu/h 


Primary  energy  savings 

FFC  energy  savings 

Efficiency  level 

estimate‘  “ 

estimate‘  “ 

(quads) 

(quads) 

Level  1— ASHRAE— 10  EER  . 

0.06 

0.06 

Level  2—10.5  EER  . 

0.05 

0.05 

Level  3 — 1 1  EER  . 

0.08 

0.08 

Level  4—11.8  EER  . 

0.17 

0.18 

Level  4 — “Max-Tech” — 12.3  EER  . 

0.19 

0.19 

‘The  potential  energy  savings  for  efficiency  levels  more  stringent  than  those  specified  by  ASHRAE  Standard  90.1-2013  were  calculated  rel¬ 
ative  to  the  efficiency  levels  that  would  result  if  ASHRAE  Standard  90.1-2013  standards  were  adopted. 

“For  SPVHPs,  the  energy  savings  estimates  are  based  on  both  cooling  savings  (EER)  and  heating  savings  (COP). 


Table  111.25— Potential  Energy  Savings  Estimates  for  SPVAC  >65,000  and  <135,000  Btu/h 


Primary  energy  savings  es- 

FFC  energy  savings  esti- 

Efficiency  level 

timate 

mate 

(quads) 

(quads) 

Level  1— ASHRAE— 10.0  EER . 

0.02 

0.02 

Table  111.26— Potential  Energy  Savings  Estimates  for  Commercial  Oil-Fired  Storage  Water  Heaters 

>105,000  Btu/h  AND  <4,000  Btu/h/GAL 


Efficiency  level 

Primary  energy  savings 
estimate‘ 

(quads) 

FFC  energy  savings 
estimate‘ 

(quads) 

Level  1— ASHRAE— 80%  E, . 

0.002 

0.002 

Level  2—81%  E,  . 

0.001 

0.001 

Level  3 — “Max-Tech” — 82%  E,  . 

0.002 

0.002 

‘The  potential  energy  savings  for  efficiency  levels  more  stringent  than  those  specified  by  ASHRAE  Standard  90.1-2013  were  calculated  rel¬ 
ative  to  the  efficiency  levels  that  would  result  if  ASHRAE  Standard  90.1-2013  standards  were  adopted. 


rv.  Public  Participation 

A.  Submission  of  Comments 

DOE  will  accept  comments,  data,  and 
information  regarding  this  NODA  no 
later  than  the  date  provided  in  the  DATES 
section  at  the  beginning  of  this  notice. 
Interested  parties  may  submit 
comments,  data,  and  other  information 
using  any  of  the  methods  described  in 


the  ADDRESSES  section  at  the  beginning 
of  this  notice. 

Submitting  comments  via 
www.regulations.gov.  The 
www.regulations.gov  Web  page  will 
require  you  to  provide  your  name  and 
contact  information.  Your  contact 
information  will  be  viewable  to  DOE 
Building  Technologies  staff  only.  Your 
contact  information  will  not  be  publicly 


viewable  except  for  yom  first  and  last 
names,  organization  name  (if  any),  and 
submitter  representative  name  (if  any). 

If  your  comment  is  not  processed 
properly  because  of  technical 
difficulties,  DOE  will  use  this 
information  to  contact  you.  If  DOE 
cannot  read  your  comment  due  to 
technical  difficulties  and  cannot  contact 
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you  for  clarification,  DOE  may  not  be 
able  to  consider  your  comment. 

However,  yom  contact  information 
will  be  publicly  viewable  if  you  include 
it  in  the  comment  itself  or  in  any 
documents  attached  to  your  comment. 
Any  information  that  you  do  not  want 
to  be  publicly  viewable  should  not  be 
included  in  your  comment,  nor  in  any 
document  attached  to  your  comment. 
Otherwise,  persons  viewing  comments 
will  see  only  first  and  last  names, 
organization  names,  correspondence 
containing  comments,  and  any 
documents  submitted  with  the 
comments. 

Do  not  submit  to  www.regulations.gov 
information  for  which  disclosure  is 
restricted  by  statute,  such  as  trade 
secrets  and  commercial  or  financial 
information  (hereinafter  referred  to  as 
Confidential  Business  Information 
(CBI)).  Comments  submitted  through 
www.regulations.gov  cannot  be  claimed 
as  CBI.  Comments  received  through  the 
Web  site  will  waive  any  CBI  claims  for 
the  information  submitted.  For 
information  on  submitting  CBI,  see  the 
Confidential  Business  Information 
.section  below. 

DOE  processes  submissions  made 
through  www.regulations.gov  before 
posting.  Normally,  comments  will  be 
posted  within  a  few  days  of  being 
.submitted.  However,  if  large  volumes  of 
comments  are  being  processed 
simultaneously,  your  comment  may  not 
be  viewable  for  up  to  several  weeks. 
Please  keep  the  comment  tracking 
number  that  www.regulations.gov 
provides  after  you  have  successfully 
uploaded  your  comment. 

Submitting  comments  via  email,  hand 
delivery/courier,  or  mail.  Comments  and 
documents  submitted  via  email,  hand 
delivery,  or  mail  also  will  be  posted  to 
www.regulations.gov.  If  you  do  not  want 
your  personal  contact  information  to  be 
publicly  viewable,  do  not  include  it  in 
your  comment  or  any  accompanying 
documents.  Instead,  provide  your 
contact  information  in  a  cover  letter. 
Include  your  first  and  last  names,  email 
address,  telephone  number,  and 
optional  mailing  address.  The  cover 
letter  will  not  be  publicly  viewable  as 
long  as  it  does  not  include  any 
comments. 

Include  contact  information  each  time 
you  submit  comments,  data,  documents, 
and  other  information  to  DOE.  Email 
submissions  are  preferred.  If  you  submit 
via  mail  or  hand  delivery/courier, 
please  provide  all  items  on  a  CD,  if 
feasible,  in  which  case,  it  is  not 
necessary  to  submit  printed  copies.  No 
telefacsimiles  (faxes)  will  be  accepted. 

Comments,  data,  and  other 
information  submitted  to  DOE 


electronically  should  be  provided  in 
PDF  (preferred),  Microsoft  Word  or 
Excel,  WordPerfect,  or  text  (ASCII)  file 
format.  Provide  documents  that  are  not 
secured,  that  are  written  in  English,  and 
that  are  free  of  any  defects  or  viruses. 
Documents  should  not  contain  special 
characters  or  any  form  of  encryption 
and,  if  possible,  they  should  carry  the 
electronic  signature  of  the  author. 

Campaign  form  letters.  Please  submit 
campaign  form  letters  by  the  originating 
organization  in  batches  of  between  50  to 
500  form  letters  per  PDF  or  as  one  form 
letter  with  a  list  of  supporters’  names 
compiled  into  one  or  more  PDFs.  This 
reduces  comment  processing  and 
posting  time. 

Confidential  business  information. 
Pursuant  to  10  CFR  1004.11,  any  person 
submitting  information  that  he  or  she 
believes  to  be  confidential  and  exempt 
by  law  from  public  disclosure  should 
submit  via  email,  postal  mail,  or  hand 
delivery/courier  two  well-marked 
copies:  One  copy  of  the  document 
marked  “confidential”  that  includes  all 
the  information  believed  to  be 
confidential,  and  one  copy  of  the 
document  marked  “non-confidential” 
with  the  information  believed  to  be 
confidential  deleted.  Submit  these 
documents  via  email  or  on  a  CD,  if 
feasible.  DOE  will  make  its  own 
determination  about  the  confidential 
status  of  the  information  and  treat  it 
according  to  its  determination. 

Factors  of  interest  to  DOE  when 
evaluating  requests  to  treat  submitted 
information  as  confidential  include:  (1) 

A  description  of  the  items;  (2)  whether 
and  why  such  items  are  customarily 
treated  as  confidential  within  the 
industry;  (3)  whether  the  information  is 
generally  known  by  or  available  from 
other  sources;  (4)  whether  the 
information  has  previously  been  made 
available  to  others  without  obligation 
concerning  its  confidentiality;  (5)  an 
explanation  of  the  competitive  injury  to 
the  submitting  person  which  would 
result  from  public  disclosure;  (6)  when 
such  information  might  lose  its 
confidential  character  due  to  the 
passage  of  time;  and  (7)  why  disclosure 
of  the  information  would  be  contrary  to 
the  public  interest. 

It  is  doe’s  policy  that  all  comments 
may  be  included  in  the  public  docket, 
without  change  and  as  received, 
including  any  personal  information 
provided  in  the  comments  (except 
information  deemed  to  be  exempt  from 
public  disclosure). 

B.  Issues  on  Which  DOE  Seeks  Comment 

Although  DOE  welcomes  comments 
on  any  aspect  of  this  notice,  DOE  is 
particularly  interested  in  receiving 


comments  and  views  of  interested 
parties  concerning  the  following  issues: 

(1)  doe’s  proposal  to  re-create 
separate  equipment  classes  for  single¬ 
package  and  split  system  equipment  in 
the  overall  equipment  classes  of  small 
commercial  package  air  conditioning 
and  heating  equipment  (air-cooled, 
three-phase)  less  than  65,000  Btu/h; 

(2)  'The  nomenclature  changes  in 
ASHRAE  90.1-2013  from  “water 
source”  to  “water  to  air,  water  loop” 
and  from  “COP”  to  “COP^”,  and 
whether  in  fact  they  are  editorial  in 
nature; 

(3)  The  proposed  definition  for 
“water-source  heat  pump;” 

(4)  doe’s  tentative  proposal  to  not 
establish  a  separate  space-constrained 
class  for  SPVUs; 

(5)  DOE’S  preliminary  conclusion  that 
the  updates  to  the  most  recent  versions 
of  ANSI  Z21.47  do  not  have  a 
substantive  impact  on  the  measurement 
of  energy  efficiency  for  gas-fired 
furnaces; 

(6)  Whether  energy  usage  for  three- 
phase  commercial  air-cooled  equipment 
would  be  similar  to  that  modeled  for 
single-phase  equipment  in  commercial 
buildings; 

(7)  Whether  increasing  the  HSPF  for 
t;ommercial  air-cooled  equipment  less 
than  65,000  Btu/h  will  result  in 
significant  energy  savings,  and,  if  so, 
data  to  .support  such  conclusion; 

(8)  The  appropriateness  of  u.sing  the 
cooling  UECs  for  water-source  heat 
pumps  developed  in  the  2000  screening 
analysis,  or  other  sources  of  data  for  this 
analysis; 

(9)  Data  and  information  related  to 
water-source  heat  pump  heating  energy 
use; 

(10)  doe’s  analysis  of  UEC  for  SPVUs 
and  its  use  in  establishing  the  energy 
savings  potential  for  more-stringent 
standards.  Of  particular  interest  to  DOE 
is  input  on  shipments  of  SPVHP 
equipment  to  telecommunications 
shelters  and  the  frequency  of  use  of 
economizers  in  equipment  serving  these 
shelters; 

(11)  Input  on  how  or  if  regional 
differences  between  the  shipments  of 
heat  pumps  and  air  conditioners  to 
warmer  or  cooler  climates  can  be  taken 
into  accoimt  in  the  SPVU  energy  use 
characterizati  on ; 

(12)  doe’s  derivation  of  UECs  for  oil- 
fired  storage  water  heaters; 

(13)  Data  and  information  related  to 
the  current  shipments  of  water-source 
heat  pumps  and  expected  future  trends; 

(14)  The  share  of  the  market  for 
ground-source  and  ground-water-source 
heat  pump  applications  that  use  models 
also  rated  for  water-loop  application; 
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(15)  doe’s  shipment  methodologies 
and  projections  for  all  equipment 
analyzed  in  today’s  NODA,  and  any 
shipments  data  related  to  these 
equipment;  and 

(16)  DOE’S  determination  of  the  base- 
case  distribution  efficiencies  and  its 
prediction  on  how  amended  energy 
conservation  standards  would  affect  the 
distribution  of  efficiencies  in  the 
standards  case  for  the  thirteen  classes  of 
equipment  for  which  analysis  was 
performed. 

V.  Approval  of  the  Office  of  the 
Secretary 

The  Secretary  of  Energy  has  approved 
publication  of  this  notice  of  data 
availability. 

Issued  in  Washington,  DC,  on  April  7, 
2014. 

Kathleen  B.  Hogan, 

Deputy  Assistant  Secretary  for  Energy 
Efficiency,  Energy  Efficiency  and  Renewable 
Energy. 

|FR  Doc.  2014-08214  Filed  4-10-14;  8:45  am] 

BILLING  CODE  6450-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  FAA-201 3-0981;  Directorate 
Identifier  201 3-NM-032-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  The  Boeing 
Company  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM);  reopening  of  comment  period. 

SUMMARY:  This  document  announces  the 
reopening  of  the  comment  period  for  the 
above-referenced  NPRM,  which 
proposed  the  adoption  of  a  new 
airworthiness  directive  (AD)  that 
applies  to  all  The  Boeing  Company 
Model  MD-90-30  airplanes  and  that 
would  supersede  AD  97-11-07  and  AD 
99-18-23.  The  NPRM  proposed  to 
continue  to  require  revising  the 
Airworthiness  Limitations  Section 
(ALS)  of  the  Instructions  for  Continued 
Airworthiness  to  incorporate  certain 
compliance  times  for  principal 
structural  elements  (PSE)  inspections 
and  replacement  times  for  safe-life 
limited  parts.  The  NPRM  also  proposed 
to  require  revising  the  maintenance  or 
inspection  program  to  incorporate  a  new 
PSE  requirement  for  the  rear  spar  caps 
of  the  horizontal  stabilizer  and  its 


associated  inspections.  This  reopening 
of  the  comment  period  is  necessary  to 
ensure  that  all  interested  persons  have 
ample  opportunity  to  submit  any 
written  relevant  data,  views,  or 
arguments  regarding  the  proposed 
requirements  of  the  NPRM. 

DATES:  We  must  receive  comments  on 
this  NPRM  (78  FR  73739,  December  9, 
2013)  by  May  6,  2014. 

ADDRESSES:  You  may  send  comments, 
using  the  procedures  found  in  14  CFR 
11.43  and  11.45,  by  any  of  the  following 
methods: 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.reguIations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Fax:  202-493-2251. 

•  Mail:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140,  1200  New  Jersey  Avenue  SE., 
Washington,  DC  20590. 

•  Hand  Delivery:  Deliver  to  Mail 
address  above  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.regulations.gov  by  searching  for 
and  locating  Docket  No.  FAA-2013- 
0981;  or  in  person  at  the  Docket 
Management  Facility  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  AD  docket 
contains  this  AD  action,  the  regulatory 
evaluation,  any  comments  received,  and 
other  information.  The  street  address  for 
the  Docket  Office  (telephone  800-647- 
5527)  is  in  the  ADDRESSES  section. 
Comments  will  be  available  in  the  AD 
docket  shortly  after  receipt. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Durbin,  Airframe  Branch,  ANM- 
120L,  FAA,  Los  Angeles  Aircraft 
Certification  Office  (AGO),  3960 
Paramount  Boulevard,  Lakewood,  CA 
90712-4137;  phone:  (562)  627-5233; 
fax:  (562)  627-5210;  email: 
roger.  d  urbin@faa.gov. 

SUPPLEMENTARY  INFORMATION:  We 
proposed  to  amend  14  CFR  Part  39  by 
adding  a  notice  of  proposed  rulemaking 
(NPRM)  that  would  apply  to  all  The 
Boeing  Company  Model  MD-90-30 
airplanes.  The  NPRM  was  published  in 
the  Federal  Register  on  December  9, 
2013  (78  FR  73739).  The  NPRM 
proposed  to  supersede  AD  97-11-07, 
Amendment  39-10036  (62  FR  27941, 
May  22,  1997);  and  AD  99-18-23, 
Amendment  39-11289  (64  FR  48284, 
September  3, 1999).  The  NPRM 
proposed  to  continue  to  require  revising 
the  Airworthiness  Limitations  Section 
(ALS)  of  the  Instructions  for  Continued 


Airworthiness  to  incorporate  certain 
compliance  times  for  principal 
structural  elements  (PSE)  inspections 
and  replacement  times  for  safe-life 
limited  parts.  The  NPRM  also  proposed 
to  require  revising  the  maintenance  or 
inspection  program  to  incorporate  a  new 
PSE  requirement  for  the  rear  spar  caps 
of  the  horizontal  stabilizer  and  its 
associated  inspections.  The  NPRM  also 
invites  comments  on  its  overall 
regulatory,  economic,  environmental, 
and  energy  aspects. 

Events  Leading  to  the  Reopening  of  the 
Comment  Period 

Since  we  issued  the  NPRM  (78  FR 
73739,  December  9,  2013),  we  have 
determined  that  the  Relevant  Service 
Information  section  in  the  preamble  of 
the  NPRM  did  not  adequately  describe 
the  service  information.  We  specified  to 
see  the  service  information,  Boeing  MD- 
90  Airworthiness  Limitations 
Instructions  (ALI)  Report  No.  MDC- 
94K9000,  Revision  6,  dated  September 
2011,  at  http://www.reguIotions.gov. 
However,  we  did  not  post  the  service 
information  at  http:// 
www.regulations.govhecause  we  do  not 
have  clearance  to  post  Boeing  MD-90 
Airworthiness  Limitations  Instructions 
(ALI)  Report  No.  MDC-94K9000, 
Revision  6,  dated  September  2011,  at 
the  NPRM  stage  of  the  AD  process. 

Description  of  Service  Information 

Boeing  MD-90  Airworthiness 
Limitations  Instructions  (ALI)  Report 
No.  MDC-94K9000,  Revision  6,  dated 
September  2011,  describes  PSE 
inspections,  compliance  times,  and 
replacement  times  for  safe-life  limited 
parts,  which  are  required  by  AD  97-11- 
07,  Amendment  39-10036  (62  FR 
27941,  May  22,  1997);  and  AD  99-18- 
23,  Amendment  39-11289  (64  FR 
48284,  September  3,  1999).  Boeing  MD- 
90  Airworthiness  Limitations 
Instructions  (ALI)  Report  No.  MDC- 
94K9000,  Revision  6,  dated  September 
2011,  also  describes  a  new  PSE 
requirement  for  the  rear  spar  of  the 
horizontal  stabilizer  and  its  associated 
inspections. 

FAA’s  Determination 

We  considered  it  necessary  to 
adequately  describe  the  service 
information  and  found  it  appropriate  to 
reopen  the  comment  period  to  give  all 
interested  persons  additional  time  to 
examine  the  proposed  requirements  of 
the  NPRM  (78  FR  73739,  December  9, 
2013)  and  submit  comments.  We  have 
determined  that  reopening  the  comment 
period  for  25  days  will  not  compromise 
the  safety  of  these  airplanes. 
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Extension  of  Comment  Period 

The  comment  period  for  Docket  No. 
FA A-201 3-0981,  Directorate  Identifier 
2013-NM-032-AD,  has  been  revised. 
The  comment  period  now  closes  May  6, 
2014. 

No  other  part  of  the  regulatory 
information  has  been  changed; 
therefore,  the  NPRM  (78  FR  73739, 
December  9,  2013)  is  not  republished  in 
the  Federal  Register. 

Issued  in  Renton,  Washington,  on  April  4, 
2014. 

Michael  J.  Kaszycki, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

|KR  Doc.  2014-08144  Filed  4-10-14;  8:45  am] 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  EDUCATION 

34  CFR  Chapter  VI 

Negotiated  Rulemaking  Committee, 
Notice  of  Additional  Committee 
Meeting — Title  IV  Federal  Student  Aid 
Programs,  Program  Integrity  and 
improvement 

AGENCY:  Office  of  Postsecondary 
Education,  Department  of  Education. 
ACTION:  Notice  of  intent  to  establish 
negotiated  rulemaking  committee. 

SUMMARY:  On  November  20,  2013,  we 
announced  our  intention  to  establish  a 
negotiated  rulemaking  committee  to 
prepare  proposed  regulations  to  address 
program  integrity  and  improvement 
issues  for  the  Federal  Student  Aid 
Programs  authorized  under  Title  IV  of 
the  Higher  Education  Act  of  1965,  as 
amended  (HE A),  (Title  IV  Federal 
Student  Aid  Programs).  We  also 
announced  the  schedule  for  three 
sessions  of  committee  meetings.  We 
now  announce  the  addition  of  a  fourth 
session,  consisting  of  two  days  of 
committee  meetings  to  focus  on  the 
development  of  proposed  regulations  to 
define  “adverse  credit”  for  borrowers  in 
the  Federal  Direct  PLUS  Loan  Program. 
DATES:  The  dates,  times,  and  locations 
of  the  fourth  session  are  set  out  in  the 
Schedule  for  Negotiations  section  under 
SUPPLEMENTARY  INFORMATION,  below. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  content  of  this 
notice,  including  information  about  the 
negotiated  rulemaking  process,  contact: 
Wendy  Macias,  U.S.  Department  of 
Education,  1990  K  Street  NW.,  room 
8017,  Washington,  DC  20006. 
Telephone:  (202)  502-7526  or  by  email: 
wendy.macias@ed.gov. 

For  general  information  about  the 
negotiated  rulemaking  process,  see  The 


Negotiated  Rulemaking  Process  for  Title 
IV  Regulations,  Frequently  Asked 
Questions  at  http://www2.ed.gov/policy/ 
highered/reg/hearulemaking/hea08/neg- 
reg- faq.html. 

If  you  use  a  telecommunications 
device  for  the  deaf  or  text  telephone, 
call  the  Federal  Relay  Service,  toll  free, 
at  1-800-877-8339. 

Individuals  with  disabilities  can 
obtain  this  document  in  an  accessible 
format  (e.g.,  braille,  large  print, 
audiotape,  or  compact  disc)  on  request 
to  the  program  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLEMENTARY  INFORMATION:  On 

November  20,  2013,  we  published  a 
document  in  the  Federal  Register  (78 
FR  69612)  announcing  our  intention  to 
establish  a  negotiated  rulemaking 
committee  to  prepare  proposed 
regulations  to  address  program  integrity 
and  improvement  issues  for  the  Title  IV 
Federal  Student  Aid  Programs.  In  that 
notice,  we  set  a  schedule  for  three 
sessions  of  committee  meetings  and 
requested  nominations  for  individual 
negotiators  who  represent  key 
stakeholder  constituencies  for  the  issues 
to  be  negotiated  to  serve  on  the 
committee. 

At  the  committee  meeting  on  March 
26,  2013,  the  Department  proposed  that 
a  fourth  committee  meeting  be 
scheduled  to  ensure  that  the  Committee 
had  sufficient  time  to  discuss  the  issues, 
in  view  of  additional  time  being  devoted 
to  the  gathering  and  consideration  of 
data  pertinent  to  defining  “adverse 
credit”  for  borrowers  in  the  Federal 
Direct  PLUS  Loan  Program.  The 
Committee  approved  the  proposal  by 
consensus. 

We  now  announce  the  addition  of  a 
fourth  session  consisting  of  committee 
meetings  to  take  place  May  19-20,  2014, 
to  focus  on  the  development  of 
proposed  regulations  to  define  “adverse 
credit,”  but  also  to  discuss,  subject  to 
time  available,  any  other  issues 
remaining  open  from  the  initial  three 
meetings.  The  meetings  will  run  from  9 
a.m.  to  5  p.m.  The  schedule  for  the 
fourth  session  follows. 

Schedule  for  Negotiations:  The 
committee  will  meet  for  its  fourth  and 
final  session  on  May  19-20,  2014.  The 
meetings  will  run  from  9  a.m.  to  5  p.m. 

The  meetings  will  be  held  at  the  U.S. 
Department  of  Education  at:  1990  K 
Street  NW.,  Eighth  Floor  Conference 
Center,  Washington,  DC  20006.  The 
meetings  are  open  to  the  public. 

Electronic  Access  to  This  Document: 
The  official  version  of  this  document  is 
the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the 


official  edition  of  the  Federal  Register 
and  the  Code  of  Federal  Regulations  is 
available  via  the  Federal  Digital  System 
at:  www.gpo.gov/fdsys.  At  this  site  you 
can  view  this  document,  as  well  as  all 
other  documents  of  the  Department 
published  in  the  Federal  Register,  in 
text  or  Adobe  Portable  Document 
Format  (PDF).  To  use  PDF  you  must 
have  Adobe  Acrobat  Reader,  which  is 
available  free  at  the  .site.  You  may  also 
access  documents  of  the  Department 
published  in  the  Federal  Register  by 
using  the  article  search  feature  at: 
www.federalregister.gov.  Specifically, 
through  the  advanced  search  feature  at 
this  site,  you  can  limit  your  search  to 
documents  published  by  the 
Department. 

Program  Authority:  20  U.S.C.  1098a. 

Dated:  April  8,  2014. 

Lynn  B.  Mahafiie, 

Senior  Director,  Policy  Coordination, 
Development,  and  Accreditation  Service, 
delegated  the  authority  to  perform  the 
functions  and  duties  of  the  Assistant 
Secretary  for  Postsecondary  Education. 

|FR  Doc.  2014-08211  Filed  4-10-14;  8:45  am] 
BILLING  CODE  4000-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[EPA-R03-OAR-201 4-0022;  FRL-9909-41  - 
Region  3] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Pians; 

Deiaware;  Redesignation  Requests, 
Associated  Maintenance  Pians,  and 
Motor  Vehicie  Emissions  Budgets  for 
the  Delaware  Portion  of  the 
Phiiadeiphia-Wiimington,  PA-NJ-DE 
Nonattainment  Area  for  the  1997 
Annuai  and  2006  24-Hour  Fine 
Particulate  Matter  Standards,  and  the 
2007  Comprehensive  Emissions 
inventory  for  the  2006  24-Hour  Fine 
Particuiate  Matter  Standard 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to  approve 
the  State  of  Delaware’s  requests  to 
redesignate  to  attainment  the  Delaware 
portion  of  the  Phiiadeiphia-Wiimington, 
PA-NJ-DE  nonattainment  area  (hereafter 
“the  Philadelphia  Area”  or  “the  Area”) 
for  both  the  1997  annual  and  the  2006 
24-hour  fine  particulate  matter  (PM2.5) 
National  Ambient  Air  Quality  Standards 
(NAAQS  or  standards).  EPA  is  also 
proposing  to  approve  as  revisions  to  the 
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Delaware  State  Implementation  Plan 
(SIP),  the  associated  maintenance  plans 
to  show  maintenance  of  the  1997  annual 
and  the  2006  24-hour  PM2.5  NAAQS 
through  2025  for  the  Delaware  portion 
of  the  Area.  EPA  is  also  proposing  to 
approve  the  motor  vehicle  emissions 
budgets  (MVEBs)  included  in 
Delaware’s  maintenance  plans  for  the 
Delaware  portion  of  the  Area  for  both 
the  1997  annual  and  2006  24-hour  PM2.5 
standards.  EPA  is  also  proposing  to 
determine  that  the  Delaware  portion  of 
the  Philadelphia  Area  continues  to 
attain  both  the  1997  annual  and  the 
2006  24-hour  PM2.5  NAAQS.  In 
addition,  EPA  is  proposing  to  approve 
the  2007  emissions  inventory  for  the 
Delaware  portion  of  the  Area  for  the 
2006  24-hour  PM2.5  NAAQS.  In  this 
rulemaking  action,  EPA  also  addresses 
the  effects  of  two  decisions  of  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  (D.C.  Circuit  or 
Court):  The  Court’s  August  21,  2012 
decision  to  vacate  and  remand  to  EPA 
the  Cross-State  Air  Pollution  Control 
Rule  (CSAPR);  and  the  Court’s  January 
4,  2013  decision  to  remand  to  EPA  two 
final  rules  implementing  the  1997 
annual  PM2.5  standard.  This  rulemaking 
action  to  propose  approval  of  the  1997 
annual  and  2006  24-hour  PM2.5  NAAQS 
redesignation  requests  and  associated 
maintenance  plans  for  the  Delaware 
portion  of  the  Philadelphia  Area  is 
based  on  EPA’s  determination  that 
Delaware  has  met  the  criteria  for 
redesignation  to  attaimnent  specified  in 
the  Clean  Air  Act  (CAA)  for  both  the 
1997  annual  and  2006  24-hom‘  PM2.5 
standards.  EPA  has  taken  separate 
rulemaking  action  to  approve  the 
redesignation  of  the  New  Jersey  portion 
of  the  Philadelphia  Area  for  the  1997 
annual  and  2006  24-hour  PM2.5  NAAQS. 
See  78  FR  54396. 

DATES:  Written  comments  must  be 
received  on  or  before  May  12,  2014. 

ADDRESSES:  Submit  your  comments, 
identified  by  Docket  ID  Number  EPA- 
R03-OAR-201 4-0022  by  one  of  the 
following  methods: 

A.  www.regulations.gov.  Follow  the 
on-line  instructions  for  submitting 
comments. 

B.  Email:  Fernandez.cristina@epa.gov. 

C.  Mail:  EPA-R03-OAR-2014-0022, 
Cristina  Fernandez,  Associate  Director, 
Office  of  Air  Quality  Planning,  Mailcode 
3AP30,  U.S.  Environmental  Protection 
Agency,  Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 

D.  Hand  Delivery:  At  the  previously- 
listed  EPA  Region  III  address.  Such 
deliveries  are  only  accepted  during  the 
Docket’s  normal  hours  of  operation,  and 


special  arrangements  should  be  made 
for  deliveries  of  boxed  information. 

Instructions:  Direct  your  comments  to 
Docket  ID  No.  EPA-R03-OAR-2014- 
0022.  EPA’s  policy  is  that  all  comments 
received  will  be  included  in  the  public 
docket  without  change,  and  may  be 
made  available  online  at 
www.regulations.gov,  including  any 
personal  information  provided,  imless 
the  comment  includes  information 
claimed  to  be  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Do  not  submit  information  that  you 
consider  to  be  CBI  or  otherwise 
protected  through  www.regulations.gov 
or  email.  The  www.regulations.gov 'W eh 
site  is  an  “anonymous  access’’  system, 
which  means  EPA  will  not  know  your 
identity  or  contact  information  unless 
you  provide  it  in  the  body  of  your 
comment.  If  you  send  an  email 
comment  directly  to  EPA  without  going 
through  www.regulations.gov,  your 
email  address  will  be  automatically 
captured  and  included  as  part  of  the 
comment  that  is  placed  in  the  public 
docket  and  made  available  on  the 
Internet.  If  you  submit  an  electronic 
comment,  EPA  recommends  that  you 
include  your  name  and  other  contact 
information  in  the  body  of  yovn 
comment  and  with  any  disk  or  CD-ROM 
you  submit.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment.  Electronic  files  should  avoid 
the  use  of  special  characters,  any  form 
of  encryption,  and  be  free  of  any  defects 
or  viruses. 

Docket:  All  documents  in  the 
electronic  docket  are  listed  in  the 
www.regulations.gov  index.  Although 
listed  in  the  index,  some  information  is 
not  publicly  available,  i.e.,  CBI  or  other 
information  whose  disclosure  is 
restricted  by  statute.  Certain  other 
material,  such  as  copyrighted  material, 
is  not  placed  on  the  Internet  and  will  be 
publicly  available  only  in  hard  copy 
form.  Publicly  available  docket 
materials  are  available  either 
electronically  in  www.regulations.gov  or 
in  hard  copy  during  normal  business 
hours  at  the  Air  Protection  Division, 

U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  State  submittal  are 
available  at  the  Delaware  Department  of 
Natural  Resources  and  Environmental 
Control,  89  Kings  Highway,  P.O.  Box 
1401,  Dover,  Delaware  19903. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maria  A.  Pino,  (215)  814-2181,  or  by 
email  at  pino.maria@epa.gov. 


SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Background 

II.  EPA’s  Requirements 

A.  Criteria  for  Redesignation  to  Attainment 

B.  Requirements  of  a  Maintenance  Plan 

III.  Summary  of  Proposed  Actions 

IV.  Effects  of  Recent  Court  Decisions  on 

Proposed  Actions 

A.  Effect  of  the  August  21,  2012  D.C. 

Circuit  Decision  Regarding  EPA’s  CSAPR 

B.  Effect  of  the  January  4,  2013  D.C.  Circuit 
Decision  Regarding  PM2.5 
Implementation  Under  Subpart  4  of  Part 
D  of  Title  I  of  the  CAA 

V.  EPA’s  Analysis  of  Delaware’s  Submittals 

A.  Redesignation  Requests 

B.  Maintenance  Plans 

C.  Motor  Vehicle  Emissions  Budgets 

VI.  Proposed  Actions 

VII.  Statutory  and  Executive  Order  Reviews 

I.  Background 

The  first  air  quality  standards  for 
PM2.5  were  established  on  July  16,  1997 
(62  FR  38652,  July  18, 1997).  EPA 
promulgated  an  annual  standard  at  a 
level  of  15  micrograms  per  cubic  meter 
(pg/m3),  based  on  a  three-year  average  of 
annual  mean  PM2.5  concentrations  (the 
1997  annual  PM2..‘>  standard).  In  the 
same  rulemaking  action,  EPA 
promulgated  a  24-hour  standard  of  65 
pg/m^,  based  on  a  three-year  average  of 
the  98th  percentile  of  24-hour 
concentrations. 

On  January  5,  2005  (70  FR  944,  1014), 
EPA  published  air  quality  area 
designations  for  the  1997  PM2.5 
standards.  In  that  rulemaking  action, 
EPA  designated  the  Philadelphia  Area 
as  nonattainment  for  the  1997  annual 
PM2.5  standard.  The  Philadelphia  Area 
is  comprised  of  New  Castle  County  in 
Delaware  (the  Delaware  portion  of  the 
Area);  Burlington,  Camden,  and 
Gloucester  Counties  in  New  Jersey;  and 
Bucks,  Chester,  Delaware,  Montgomery, 
and  Philadelphia  Counties  in 
Pennsylvania.  See  40  CFR  81.308 
(Delaware),  40  CFR  81.331  (New  Jersey), 
and  40  CFR  81.339  (Pennsylvania). 

On  October  17,  2006  (71  FR  61144), 
EPA  retained  the  annual  average 
standard  at  15  pg/m  3,  but  revised  the 
24-hour  standard  to  35  pg/m  based 
again  on  the  three-year  average  of  the 
98th  percentile  of  24-hour 
concentrations  (the  2006  annual  PM2.S 
standard).  On  November  13,  2009  (74 
FR  58688),  EPA  published  designations 
for  the  2006  24-honr  PM2.5  NAAQS, 
which  became  effective  on  December 
14,  2009.  In  that  rulemaking  action,  EPA 
designated  the  Philadelphia  Area  as 
nonattainment  for  the  2006  24-hour 
PM2.5  NAAQS.  See  77  FR  58775  and 
also  see  40  CFR  81.308  (Delaware),  40 
CFR  81.331  (New  Jersey),  and  40  CFR 
81.339  (Pennsylvania). 
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In  response  to  legal  challenges  of  the 
2006  annual  PM2.5  standard,  the  D.C. 
Circuit  remanded  this  standard  to  EPA 
for  further  consideration.  See  American 
Farm  Bureau  Federation  and  National 
Pork  Producers  Council,  et  al.  v.  EPA, 

559  F.3d  512  (D.C.  Cir.  2009).  However, 
given  that  the  1997  and  2006  annual 
PM2.5  standards  are  essentially 
identical,  attainment  of  the  1997  annual 
PM2.5  standard  would  also  indicate 
attainment  of  the  remanded  2006  annual 
PM2,5  standard.  Since  the  Philadelphia 
Area  is  designated  nonattainment  for 
the  1997  annual  and  2006  24-hour  PM2.5 
standards,  today’s  proposed  rulemaking 
action  addresses  the  redesignation  to 
attainment  of  the  Delaware  portion  of 
the  Philadelphia  Area  for  these 
standards. 

On  May  16,  2012  (77  FR  28782)  and 
January  7,  2013  (78  FR  882),  EPA  made 
determinations  that  the  entire 
Philadelphia  Area  had  attained  the  1997 
annual  and  2006  24-hour  PM2.5  NAAQS, 
respectively.  Pursuant  to  40  CFR 
51.1004(c)  and  based  on  these 
determinations,  the  requirements  for  the 
Philadelphia  Area  to  submit  an 
attainment  demonstration  and 
associated  reasonably  available  control 
measures  (RACM),  a  reasonable  further 
progress  (RFP)  plan,  contingency 
measures,  and  other  planning  SIPs 
related  to  the  attainment  of  either  the 
1997  annual  or  2006  24-hour  PM2.5 
NAAQS  are  suspended  until  such  time 
as:  The  Area  is  redesignated  to 
attainment  for  each  standard,  at  which 
time  the  requirements  no  longer  apply; 
or  EPA  determines  that  the  Area  has 
again  violated  any  of  the  standards,  at 
which  time  such  plans  are  required  to 
be  submitted.  However,  these 
determinations  of  attainment  do  not 
preclude  states  from  submitting  and 
EPA  from  approving  planning  SIP 
revisions  for  the  1997  or  2006  PM2.5 
NAAQS.  Delaware  submitted  an 
attainment  plan  for  the  1997  PM2.5 
NAAQS,  and  EPA  approved  that  plan 
on  December  17,  2013  (78  FR  76209). 

On  December  12,  2012,  the  Delaware 
Department  of  Natural  Resources  and 
Environmental  Control  (DNREC) 
formally  submitted  two  separate 
requests  to  redesignate  the  Delaware 
portion  of  the  Philadelphia  Area  from 
nonattainment  to  attainment  for  the 
1997  annual  and  the  2006  24-hour  PM2.S 
NAAQS,  respectively.  Each  submittal 
included  a  maintenance  plan  as  a  SIP 
revision  to  ensure  continued  attainment 
of  the  standards  throughout  the 
Delaware  portion  of  the  Area  over  the 
next  10  years.  The  December  12,  2012 
submittal  also  includes  a  2007 
comprehensive  emissions  inventory  for 
the  2006  24-hour  PM2,5  NAAQS. 


In  this  proposed  rulemaking  action, 
EPA  is  taking  into  account  two  recent 
decisions  of  the  D.C.  Circuit.  In  the  first 
of  the  two  Court  decisions,  the  D.C. 
Circuit,  on  August  21,  2012,  issued  EME 
Homer  City  Generation,  L.P.  v.  EPA,  696 
F.3d  7  (D.C.  Cir.  2012),  which  vacated 
and  remanded  CSAPR  and  ordered  EPA 
to  continue  administering  the  Clean  Air 
Interstate  Rule  (CAIR)  “pending  .  .  . 
development  of  a  valid  replacement.’’ 
EME  Homer  City  at  38.  The  D.C.  Circuit 
denied  all  petitions  for  rehearing  on 
January  24,  2013.  In  the  second 
decision,  on  January  4,  2013,  in  Natural 
Resources  Defense  Council  v.  EPA,  the 
D.C.  Circuit  remanded  to  EPA  the  “Final 
Clean  Air  Fine  Particle  Implementation 
Rule’’  (72  FR  20586,  April  25,  2007)  and 
the  “Implementation  of  the  New  Source 
Review  (NSR)  Program  for  Particulate 
Matter  Less  than  2.5  Micrometers 
(PM2.5)’’  final  rule  (73  FR  28321,  May 
16,  2008).  706  F.3d  428  (D.C.  Cir.  2013). 

II.  EPA’s  Requirements 

A.  Criteria  for  Redesignation  to 
Attainment 

The  CAA  provides  the  requirements 
for  redesignating  a  nonattainment  area 
to  attainment.  Specifically,  section 
107(d)(3)(E)  of  the  CAA  allows  for 
redesignation  providing  that:  (1)  EPA 
determines  that  the  area  has  attained  the 
applicable  NAAQS;  (2)  EPA  has  fully 
approved  the  applicable 
implementation  plan  for  the  area  under 
section  llO(k);  (3)  EPA  determines  that 
the  improvement  in  air  quality  is  due  to 
permanent  and  enforceable  reductions 
in  emissions  resulting  from 
implementation  of  the  applicable  SIP 
and  applicable  Federal  air  pollutant 
control  regulations  and  other  permanent 
and  enforceable  reductions;  (4)  EPA  has 
fully  approved  a  maintenance  plan  for 
the  area  as  meeting  the  requirements  of 
section  175A  of  the  CAA;  and  (5)  the 
state  containing  such  area  has  met  all 
requirements  applicable  to  the  area 
under  section  110  and  part  D. 

EPA  has  provided  guidance  on 
redesignation  in  the  “State 
Implementation  Plans;  General 
Preamble  for  tbe  Implementation  of 
Title  I  of  the  Clean  Air  Act  Amendments 
of  1990,’’  (57  FR  13498,  April  16,  1992) 
(the  “General  Preamble”)  and  has 
provided  further  guidance  on  processing 
redesignation  requests  in  the  following 
documents:  (1)  “Procedures  for 
Processing  Requests  to  Redesignate 
Areas  to  Attainment,”  Memorandum 
from  John  Calcagni,  Director,  Air 
Quality  Management  Division, 
September  4,  1992  (hereafter  the  “1992 
Calcagni  Memorandum”);  (2)  “State 
Implementation  Plan  (SIP)  Actions 


Submitted  in  Response  to  Clean  Air  Act 
(CAA)  Deadlines,”  Memorandum  from 
John  Calcagni,  Director,  Air  Quality 
Management  Division,  October  28,  1992; 
and  (3)  “Part  D  New  Source  Review 
(Part  D  NSR)  Requirements  for  Areas 
Requesting  Redesignation  to 
Attainment,”  Memorandum  from  Meiry 
D.  Nichols,  Assistant  Administrator  for 
Air  and  Radiation,  October  14, 1994. 

B.  Requirements  of  a  Maintenance  Plan 

Section  175 A  of  the  CAA  sets  forth 
the  elements  of  a  maintenance  plan  for 
areas  seeking  redesignation  from 
nonattainment  to  attainment.  Under 
section  175A,  the  plan  must 
demonstrate  continued  attainment  of 
the  applicable  NAAQS  for  at  least  10 
years  after  approval  of  a  redesignation  of 
an  area  to  attainment.  Eight  years  after 
the  redesignation,  the  state  must  submit 
a  revised  maintenance  plan 
demonstrating  that  attainment  will 
continue  to  be  maintained  for  the  10 
years  following  the  initial  10-year 
period.  To  address  the  possibility  of 
future  NAAQS  violations,  the 
maintenance  plan  must  contain  such 
contingency  measures,  with  a  schedule 
for  implementation,  as  EPA  deems 
necessary  to  assure  prompt  correction  of 
any  future  PM2.5  violations. 

The  1992  Calcagni  Memorandum 
provides  additional  guidance  on  the 
content  of  a  maintenance  plan.  The 
memorandum  states  that  a  PM2,5 
maintenance  plan  should  address  the 
following  provisions:  (1)  An  attainment 
emissions  inventory;  (2)  a  maintenance 
demonstration  showing  maintenance  for 
10  years;  (3)  a  commitment  to  maintain 
the  existing  monitoring  network;  (4) 
verification  of  continued  attainment; 
and  (5)  a  contingency  plan  to  prevent  or 
correct  future  violations  of  the  NAAQS. 

III.  Summary  of  Proposed  Actions 

EPA  is  proposing  to  take  several 
rulemaking  actions  related  to  the 
redesignation  of  the  Delaware  portion  of 
the  Philadelphia  Area  to  attainment  for 
both  the  1997  annual  and  the  2006  24- 
hour  PM2.5  NAAQS.  EPA  is  proposing  to 
find  that  the  Delaware  portion  of  the 
Area  meets  the  requirements  for 
redesignation  of  the  1997  annual  and 
the  2006  24-hour  PM2.5  NAAQS  under 
section  107(d)(3)(E)  of  the  CAA.  EPA  is 
thus  proposing  to  approve  Delaware’s 
requests  to  change  the  legal  designation 
of  the  Delaware  portion  of  the  Area  from 
nonattainment  to  attainment  for  both 
the  1997  annual  and  2006  24-hour  PM2,5 
NAAQS.  This  rulemaking  action  does 
not  impact  the  legal  designation  of  the 
New  Jersey  and  Pennsylvania  portions 
of  the  Philadelphia  Area.  On  September 
4,  2013  (78  FR  54396),  EPA  took 
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separate  rulemaking  action  to 
redesignate  to  attainment  the  New 
Jersey  portion  of  the  Area  for  both  the 
1997  annual  and  2006  24-hour  PM25 
NAAQS. 

EPA  is  also  proposing  to  approve  the 
associated  maintenance  plans  for  the 
Delaware  portion  of  the  Area  as 
revisions  to  the  Delaware  SIP  for  the 
1997  annual  and  2006  24-hour  PM2.5 
NAAQS,  including  the  MVEBs  for  the 
Delaware  portion  of  the  Area  for  both 
the  1997  annual  and  the  2006  24-hour 
PM2.5  standards.  The  approval  of  the 
maintenance  plans  is  one  of  the  CAA 
criteria  for  redesignation  of  the 
Delaware  portion  of  the  Area  to 
attainment  for  both  standards. 

Delaware’s  maintenance  plans  are 
designed  to  ensure  continued 
attainment  in  the  Delaware  portion  of 
the  Area  of  the  1997  annual  and  2006 
24-hour  PM2.5  standards,  respectively, 
for  10  years  after  redesignation. 

EPA  previously  determined  that  the 
Philadelphia  Area  has  attained  both  the 
1997  annual  and  2006  24-hovu'  PM2.5 
NAAQS,  and  EPA  is  proposing  to  find 
that  the  Area  continues  to  attain  both 
standards.  Furthermore,  under  section 
172(cK3)  of  the  CAA,  EPA  is  proposing 
to  approve  the  2007  comprehensive 
emissions  inventory  for  the  Delaware 
portion  of  the  Area  as  part  of  Delaware’s 
SIP  for  the  2006  24-hour  PM2.5  NAAQS. 
EPA’s  analysis  of  the  proposed  actions 
is  provided  in  section  V  of  today’s 
proposed  rulemaking  action. 

IV.  Effects  of  Recent  Court  Decisions  on 
Proposed  Actions 

A.  Effect  of  the  August  21,  2012  D.C. 
Circuit  Decision  Regarding  EPA ’s 
CSAPR 

Delaware  has  demonstrated  that 
attainment  of  the  1997  annual  and  2006 
24-hour  PM2.5  NAAQS  will  be 
maintained  with  or  without  the 
implementation  of  CAIR  or  CSAPR. 
Delaware  does  not  rely  on  either  CAIR 
or  CSAPR  in  its  maintenance  plans  for 
either  the  1997  or  the  2006  PM2.5 
NAAQS,  and  demonstrates  that 
emission  reductions  from  CAIR  or 
CSAPR  are  not  needed  to  maintain  the 
1997  annual  and  2006  24-hour  PM2.5 
NAAQS.  In  addition,  modeling 
conducted  by  EPA  during  the  CSAPR 
rulemaking  process  also  demonstrates 
that  the  counties  in  the  Philadelphia 
Area  will  have  PM2.5  levels  below  the 
1997  annual  and  2006  24-hour  PM2.5 
NAAQS  in  both  2012  and  2014  without 
taking  into  account  emissions 
reductions  from  CAIR  or  CSAPR.  See 
“Air  Quality  Modeling  Final  Rule 
Technical  Support  Document,’’  App.  B, 
B-37,  B-51,  B-57,  B-58,  B-66,  B-80,  B- 


86.  This  modeling  is  available  in  the 
docket  for  this  proposed  redesignation 
action. 

Moreover,  in  its  August  2012 
decision,  the  Court  also  ordered  EPA  to 
continue  implementing  CAIR.  See  EME 
Homer  City  Generation  LP  v.  EPA,  696 
F.3d  7  (D.C.  Cir.  2012).  In  sum,  neither 
the  current  status  of  CAIR  nor  the 
current  status  of  CSAPR  affects  any  of 
the  criteria  for  proposed  approval  of  this 
redesignation  request  for  the 
Philadelphia  Area. 

B.  Effect  of  the  January  4,  2013  D.C. 
Circuit  Decision  Regarding  PM2.5 
Implementation  Under  Subpart  4  of  Part 
D  of  Title  I  of  the  CAA 

1.  Background 

As  discussed  previously,  on  January 
4,  2013,  in  Natural  Resources  Defense 
Council  (NRDC)  v.  EPA,  the  D.C.  Circuit 
remanded  to  EPA  the  “Final  Clean  Air 
Fine  Particle  Implementation  Rule’’  (72 
FR  20586,  April  25,  2007)  and  the 
“Implementation  of  the  New  Source 
Review  (NSR)  Program  for  Particulate 
Matter  Less  than  2.5  Micrometers 
(PM2.5)’’  final  rule  (73  FR  28321,  May 
16,  2008)  (collectively,  “1997  PM2.5 
Implementation  Rule’’).  706  F.3d  428 
(D.C.  Cir.  2013).  The  Court  found  that 
EPA  erred  in  implementing  the  1997 
annual  PM2.5  NAAQS  pursuant  to  the 
general  implementation  provisions  of 
subpart  1  of  part  D  of  Title  I  of  the  CAA 
(subpart  1),  rather  than  the  particulate- 
matter-specific  provisions  of  subpart  4 
of  Part  D  of  Title  1  (subpart  4).  Although 
the  Court  did  not  directly  address  the 
2006  24-hour  PM2.5  standard,  EPA  is 
taking  into  account  the  Court’s  position 
on  subpart  4  and  the  1997  annual  PM2.5 
standard  in  evaluating  redesignations 
for  the  2006  24-hour  PM2,5  standard. 

2.  Proposal  on  This  Issue 

EPA  is  proposing  to  determine  that 
the  Court’s  January  4,  2013  decision 
does  not  prevent  EPA  from 
redesignating  the  Delaware  portion  of 
the  Philadelphia  Area  to  attainment  for 
either  the  1997  annual  or  the  2006  24- 
hour  PM2.5  NAAQS.  Even  in  light  of  the 
Court’s  decision,  redesignation  for  this 
Area  is  appropriate  under  the  CAA  and 
EPA’s  longstanding  interpretations  of 
the  CAA’s  provisions  regarding 
redesignation.  EPA  first  explains  its 
longstanding  interpretation  that 
requirements  that  are  imposed,  or  that 
become  due,  after  a  complete 
redesignation  request  is  submitted  for 
an  area  that  is  attaining  the  standard,  are 
not  applicable  for  purposes  of 
evaluating  a  redesignation  request. 
Second,  EPA  then  shows  that,  even  if 
EPA  applies  the  subpart  4  requirements 


to  the  Delaware  redesignation  requests 
and  disregards  the  provisions  of  its  1997 
PM2.5  Implementation  Rule  recently 
remanded  by  the  Court,  the  State’s 
request  for  redesignation  of  the  Area 
still  qualifies  for  approval.  EPA’s 
discussion  takes  into  account  the  effect 
of  the  Court’s  ruling  on  the  Area’s 
maintenance  plan,  which  EPA  views  as 
approvable  when  subpart  4 
requirements  are  considered. 

a.  Applicable  Requirements  for 
Purposes  of  Evaluating  the 
Redesignation  Requests 

With  respect  to  the  1997  PM2.5 
Implementation  Rule,  the  Court’s 
January  4,  2013  ruling  rejected  EPA’s 
reasons  for  implementing  the  PM2.5 
NAAQS  solely  in  accordance  with  the 
provisions  of  subpart  1 ,  and  remanded 
that  matter  to  EPA,  so  that  it  could 
address  implementation  of  the  1997 
annual  PM2.5  NAAQS  under  subpart  4, 
in  addition  to  subpart  1.  For  the 
purposes  of  evaluating  Delaware’s 
redesignation  request  for  the  Delaware 
portion  of  the  Area,  to  the  extent  that 
implementation  under  subpart  4  would 
impose  additional  requirements  for 
areas  designated  nonattainment,  EPA 
believes  that  those  requirements  are  not 
“applicable’’  for  the  purposes  of  CAA 
section  107(d)(3)(E),  and  thus  EPA  is  not 
required  to  consider  subpart  4 
requirements  with  respect  to  the 
redesignation  of  the  Delaware  portion  of 
the  Philadelphia  Area.  Under  its 
longstanding  interpretation  of  the  CAA, 
EPA  has  interpreted  section  107(d)(3)(E) 
to  mean,  as  a  threshold  matter,  that  the 
part  D  provisions  which  are 
“applicable”  and  which  must  be 
approved  in  order  for  EPA  to 
redesignate  an  area  include  only  those 
which  came  due  prior  to  a  state’s 
submittal  of  a  complete  redesignation 
request.  See  1992  Calcagni 
Memorandum.  See  also  “State 
Implementation  Plan  (SIP) 

Requirements  for  Areas  Submitting 
Requests  for  Redesignation  to 
Attainment  of  the  Ozone  and  Carbon 
Monoxide  (CO)  National  Ambient  Air 
Quality  Standards  (NAAQS)  on  or  after 
November  15, 1992,”  Memorandum 
from  Michael  Shapiro,  Acting  Assistant 
Administrator,  Air  and  Radiation, 
September  17,  1993  (Shapiro 
memorandum);  Final  Redesignation  of 
Detroit-Ann  Arbor,  (60  FR  12459, 
12465-66,  March  7, 1995);  Final 
Redesignation  of  St.  Louis,  Missouri,  (68 
FR  25418,  25424-27,  May  12,  2003); 
Sierra  Club  v.  EPA,  375  F.3d  537,  541 
(7th  Cir.  2004)  (upholding  EPA’s 
redesignation  rulemaking  applying  this 
interpretation  and  expressly  rejecting 
Sierra  Club’s  view  that  the  meaning  of 
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“applicable”  under  the  statute  is 
“whatever  should  have  been  in  the  plan 
at  the  time  of  attainment  rather  than 
whatever  actually  was  in  the  plan  and 
already  implemented  or  due  at  the  time 
of  attainment”).^  In  this  case,  at  the  time 
that  Delaware  submitted  its 
redesignation  requests  for  both 
standards,  the  requirements  under 
subpart  4  were  not  due,  and  indeed, 
were  not  yet  known  to  apply. 

EPA’s  view  that,  for  purposes  of 
evaluating  the  redesignation  of  the 
Delaware  portion  of  the  Philadelphia 
Area,  the  subpart  4  requirements  were 
not  due  at  the  time  Delaware  submitted 
the  redesignation  requests  is  in  keeping 
with  the  EPA’s  interpretation  of  subpart 
2  requirements  for  subpart  1  ozone  areas 
redesignated  subsequent  to  the  D.C. 
Circuit’s  decision  in  South  Coast  Air 
Quality  Mgmt.  Dist.  v.  EPA,  472  F.3d 
882  (D.C.  Cir.  2006).  In  South  Coast,  the 
Court  found  that  EPA  was  not  permitted 
to  implement  the  1997  8-hour  ozone 
standard  solely  under  subpart  1 ,  and 
held  that  EPA  was  required  under  the 
statute  to  implement  the  standard  under 
the  ozone-specific  requirements  of 
suhpart  2  as  well.  Subsequent  to  the 
South  Coast  decision,  in  evaluating  and 
acting  upon  redesignation  requests  for 
the  1997  8-hour  ozone  standard  that 
were  submitted  to  EPA  for  areas  under 
subpart  1,  EPA  applied  its  longstanding 
interpretation  of  the  CAA  that 
“applicable  requirements,”  for  purposes 
of  evaluating  a  redesignation,  are  those 
that  had  been  due  at  the  time  the 
redesignation  request  was  submitted. 
See,  e.g..  Proposed  Redesignation  of 
Manitowoc  County  and  Door  County 
Nonattainment  Areas  (75  FR  22047, 
22050,  April  27,  2010).  In  those  actions, 
EPA,  therefore,  did  not  consider  subpart 
2  requirements  to  be  “applicable”  for 
the  purposes  of  evaluating  whether  the 
area  should  be  redesignated  under 
section  107(d)(3)(E). 

EPA’s  interpretation  derives  from  the 
provisions  of  section  107(d)(3).  Section 
107(d)(3)(E)(v)  states  that,  for  an  area  to 
be  redesignated,  a  state  must  meet  “all 
requirements  ‘applicable’  to  the  area 
under  section  110  and  part  D.”  Section 
107(d)(3)(E)(ii)  provides  that  the  EPA 
must  have  fully  approved  the 
“applicable”  SIP  for  the  area  seeking 
redesignation.  These  two  sections  read 
together  support  EPA’s  interpretation  of 
“applicable”  as  only  those  requirements 
that  came  due  prior  to  submission  of  a 
complete  redesignation  request.  First, 


i  Applicable  requirements  of  the  CAA  that  come 
due  subsequent  to  the  area’s  submittal  of  a  complete 
redesignation  request  remain  applicable  until  a 
redesignation  is  approved,  but  are  not  required  as 
a  prerequisite  to  redesignation.  Section  175A(c)  of 
the  CAA. 


holding  states  to  an  ongoing  obligation 
to  adopt  new  CAA  requirements  that 
arose  after  the  state  submitted  its 
redesignation  request,  in  order  to  be 
redesignated,  would  make  it 
problematic  or  impossible  for  EPA  to  act 
on  redesignation  requests  in  accordance 
with  the  18-month  deadline  Congress 
set  for  EPA  action  in  section 
107(d)(3)(D).  If  “applicable 
requirements”  were  interpreted  to  be  a 
continuing  flow  of  requirements  with  no 
reasonable  limitation,  states,  after 
submitting  a  redesignation  request, 
would  be  forced  continuously  to  make 
additional  SIP  submissions  that  in  turn 
would  require  EPA  to  undertake  further 
notice-and-comment  rulemaking  actions 
to  act  on  those  submissions.  This  would 
create  a  regime  of  unceasing  rulemaking 
that  would  delay  action  on  the 
redesignation  request  beyond  the  18- 
month  timeframe  provided  by  the  CAA 
for  this  purpose. 

Second,  a  fundamental  premise  for 
redesignating  a  nonattainment  area  to 
attainment  is  that  the  area  has  attained 
the  relevant  NAAQS  due  to  emission 
reductions  from  existing  controls.  Thus, 
an  area  for  which  a  redesignation 
request  has  been  submitted  would  have 
already  attained  the  NAAQS  as  a  result 
of  satisfying  statutory  requirements  that 
came  due  prior  to  the  submission  of  the 
request.  Absent  a  showing  that 
unadopted  and  unimplemented 
requirements  are  necessary  for  future 
maintenance,  it  is  reasonable  to  view 
the  requirements  applicable  for 
purposes  of  evaluating  the  redesignation 
request  as  including  only  those  SIP 
requirements  that  have  already  come 
due.  These  are  the  requirements  that  led 
to  attainment  of  the  NAAQS.  To  require, 
for  redesignation  approval,  that  a  state 
also  satisfy  additional  SIP  requirements 
coming  due  after  the  state  submits  its 
complete  redesignation  request,  and 
while  EPA  is  reviewing  it,  would 
compel  the  state  to  do  more  than  is 
necessary  to  attain  the  NAAQS,  without 
a  showing  that  the  additional 
requirements  are  necessary  for 
maintenance. 

In  the  context  of  this  redesignation, 
the  timing  and  nature  of  the  Court’s 
January  4,  2013  decision  in  NRDCv. 
EPA  compound  the  consequences  of 
imposing  requirements  that  come  due 
after  the  redesignation  request  is 
submitted.  Delaware  submitted  its  two 
redesignation  requests  for  the  1997 
annual  and  the  2006  24-hour  PM2.5 
NAAQS  on  December  12,  2012,  but  the 
Court  did  not  issue  its  decision 
remanding  EPA’s  1997  PM2.5 
Implementation  Rule  concerning  the 
applicability  of  the  provisions  of 
subpart  4  until  January  2013. 


To  require  Delaware’s  fully-completed 
and  pending  redesignation  requests  for 
both  the  1997  annual  and  the  2006  24- 
hour  PM2.5  NAAQS  to  comply  now  with 
requirements  of  subpart  4  that  the  Court 
announced  only  in  its  January  2013 
decision  on  the  1997  PM2.5 
Implementation  Rule,  would  be  to  give 
retroactive  effect  to  such  requirements 
when  the  State  had  no  notice  that  it  was 
required  to  meet  them.  The  D.C.  Circuit 
recognized  the  inequity  of  this  type  of 
retroactive  impact  in  Sierra  Club  v. 
Whitman,  285  F.3d  63  (D.C.  Cir.  2002), 2 
where  it  upheld  the  District  Court’s 
ruling  refusing  to  make  retroactive 
EPA’s  determination  that  the  St.  Louis 
area  did  not  meet  its  attainment 
deadline.  In  that  case,  petitioners  urged 
the  Court  to  make  EPA’s  nonattainment 
determination  effective  as  of  the  date 
that  the  statute  required,  rather  than  the 
later  date  on  which  EPA  actually  made 
the  determination.  The  Court  rejected 
this  view,  stating  that  applying  it 
“would  likely  impose  large  costs  on 
States,  which  would  face  fines  and  suits 
for  not  implementing  air  pollution 
prevention  plans  .  .  .  even  though  they 
were  not  on  notice  at  the  time.”  Id.  at 
68.  Similarly,  it  would  be  umeasonable 
to  penalize  the  State  of  Delaware  by 
rejecting  its  redesignation  request  for  an 
area  that  is  already  attaining  both  the 
1997  annual  and  2006  24-hour  PM2..‘i 
standards  and  that  met  all  applicable 
requirements  known  to  be  in  effect  at 
the  time  of  the  requests.  For  EPA  now 
to  reject  the  redesignation  requests 
solely  because  tbe  State  did  not 
expressly  address  subpart  4 
requirements  of  which  it  had  no  notice, 
would  inflict  the  same  unfairness 
condemned  hy  the  Court  in  Sierra  Club 
V.  Whitman. 

b.  Subpart  4  Requirements  and 
Delaware  Redesignation  Requests 

Even  if  EPA  were  to  take  the  view  that 
the  Court’s  January  4,  2013  decision 
requires  that,  in  the  context  of  pending 
redesignations  for  either  the  1997 
annual  or  2006  24-hour  PM2.5  standards, 
subpart  4  requirements  were  due  and  in 
effect  at  the  time  Delaware  submitted  its 
redesignation  requests,  EPA  proposes  to 
determine  that  the  Delaware  portion  of 
the  Philadelphia  Area  still  qualifies  for 
redesignation  to  attainment  for  both  the 
1997  annual  and  2006  24-hour  PM2.5 


2  Sierra  Club  v.  Whitman  was  discussed  and 
distinguished  in  a  recent  D.C.  Circuit  decision  that 
addressed  retroactivity  in  a  quite  different  context, 
where,  unlike  the  situation  here,  EPA  sought  to  give 
its  regulations  retroactive  effect.  National 
Petrochemical  and  Refiners  Ass’n  v.  EPA.  630  F.3d 
145, 163  (D.C.  Cir.  2010),  rehearing  denied  643  F.3d 
958  (D.C.  Cir.  2011),  cert  denied  132  S.  Ct.  571 
(2011). 
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standards.  As  explained  subsequently, 
EPA  believes  that  the  two  redesignation 
requests  for  the  Delaware  portion  of  the 
Philadelphia  Area,  though  not 
expressed  in  terms  of  subpart  4 
requirements,  substantively  meet  the 
requirements  of  that  subpart  for 
purposes  of  redesignating  the  Delaware 
portion  of  the  Area  to  attainment  for 
both  standards. 

With  respect  to  evaluating  the 
relevant  substantive  requirements  of 
subpart  4  for  purposes  of  redesignating 
the  Delaware  portion  of  the 
Philadelphia  Area,  EPA  notes  that 
subpart  4  incorporates  components  of 
subpart  1  of  part  D,  which  contains 
general  air  quality  planning 
requirements  for  areas  designated  as 
nonattainment.  See  .section  172(c). 
Subpart  4  itself  contains  specific 
planning  and  scheduling  requirements 
for  coarse  particulate  matter  (PMio)^ 
nonattainment  areas,  and  under  the 
Court’s  January  4,  2013  decision  in 
NliDC  V.  EPA,  those  same  statutory 
requirements  also  apply  for  PMa.s 
nonattainment  areas.  EPA  has 
longstanding  general  guidance  that 
interprets  the  1990  amendments  to  the 
CAA,  making  recommendations  to  states 
for  meeting  the  statutory  requirements 
for  SIPs  for  nonattainment  areas.  See, 
the  General  Preamble.  In  the  General 
Preamble,  EPA  discussed  the 
relationship  of  subpart  1  and  subpart  4 
SIP  requirements,  and  pointed  out  that 
subpart  1  requirements  were  to  an 
extent  “subsumed  by,  or  integrally 
related  to,  the  more  specific  PMio 
requirements”  (57  FR  13538,  April  16, 
1992).  The  subpart  1  requirements 
include,  among  other  things,  provisions 
for  attainment  demonstrations,  RAGM, 
RFP,  emissions  inventories,  and 
contingency  measures. 

For  tne  purposes  of  these 
redesignation  requests,  in  order  to 
identify  any  additional  requirements 
which  would  apply  under  subpart  4, 
EPA  is  considering  the  Philadelphia 
Area  to  be  a  “moderate”  PM2.5 
nonattainment  area.  Under  section  188 
of  the  GAA,  all  areas  designated 
nonattainment  areas  imder  subpart  4 
would  initially  be  classified  by 
operation  of  law  as  “moderate” 
nonattainment  areas,  and  would  remain 
moderate  nonattainment  areas  unless 
and  until  EPA  reclassifies  the  area  as  a 
“serious”  nonattainment  area. 
Accordingly,  EPA  believes  that  it  is 
appropriate  to  limit  the  evaluation  of 
the  potential  impact  of  subpart  4 
requirements  to  those  that  would  be 
applicable  to  moderate  nonattainment 


®PMio  refers  to  particulates  nominally  10 
micrometers  in  diameter  or  smaller. 


areas.  Sections  189(a)  and  (c)  of  subpart 
4  apply  to  moderate  nonattainment 
areas  and  include  the  following:  (1)  An 
approved  permit  program  for 
construction  of  new  and  modified  major 
stationary  sources  (section  189(a)(1)(A)); 
(2)  an  attainment  demonstration  (section 
189(a)(1)(B));  (3)  provisions  for  RAGM 
(section  189(a)(1)(G));  and  (4) 
quantitative  milestones  demonstrating 
RFP  toward  attainment  by  the 
applicable  attainment  date  (section 
189(c)). 

The  permit  requirements  of  subpart  4, 
as  contained  in  section  189(a)(1)(A), 
refer  to  and  apply  the  subpart  1  permit 
provi.sions  requirements  of  sections  172 
and  173  to  PMu),  without  adding  to 
them.  Gonsequently,  EPA  believes  that 
section  189(a)(1)(A)  does  not  itself 
impose  for  redesignation  purposes  any 
additional  requirements  for  moderate 
areas  beyond  those  contained  in  subpart 
1  In  any  event,  in  the  context  of 
redesignation,  EPA  has  long  relied  on 
the  interpretation  that  a  fully  approved 
nonattainment  new  source  review 
program  is  not  considered  an  applicable 
requirement  for  redesignation,  provided 
the  area  can  maintain  the  standard  with 
a  prevention  of  significant  deterioration 
(PSD)  program  after  redesignation.  A 
detailed  rationale  for  this  view  is 
described  in  a  memorandum  from  Mary 
Nichols,  Assistant  Administrator  for  Air 
and  Radiation,  dated  October  14, 1994, 
entitled,  “Part  D  New  Source  Review 
Requirements  for  Areas  Requesting 
Redesignation  to  Attainment.”  See  also 
rulemakings  for  Detroit,  Michigan  (60 
FR  12467-12468,  March  7,  1995); 
Gleveland-Akron-Lorain,  Ohio  (61  FR 
20458,  20469-20470,  May  7,  1996); 
Louisville,  Kentucky  (66  FR  53665, 
October  23,  2001);  and  Grand  Rapids, 
Michigan  (61  FR  31834-31837,  June  21, 
1996). 

With  respect  to  the  specific 
attainment  planning  requirements  under 
subpart  4,^  when  EPA  evaluates  a 
redesignation  request  under  either 
subpart  1  and/or  4,  any  area  that  is 
attaining  the  PM2.5  standards  is  viewed 
as  having  satisfied  the  attainment 
planning  requirements  for  these 
subparts.  For  redesignations,  EPA  has 
for  many  years  interpreted  attainment- 
linked  requirements  as  not  applicable 
for  areas  attaining  the  standard.  In  the 
General  Preamble,  EPA  stated  that,  “The 
requirements  for  RFP  will  not  apply  in 
evaluating  a  request  for  redesignation  to 
attainment  since,  at  a  minimum,  the  air 


■*  The  potential  effect  of  section  189(e)  on  section 
189(a)(1)(A)  for  purposes  of  evaluating  these 
redesignation  requests  is  discussed  in  this 
rulemaking  action. 

®  l.e.,  attainment  demonstration,  RFP,  RACM, 
milestone  requirements,  contingency  measures. 


quality  data  for  the  area  must  show  that 
the  area  has  already  attained.  Showing 
that  the  State  will  make  RFP  towards 
attainment  will,  therefore,  have  no 
meaning  at  that  point.”  See  57  FR 
13564. 

The  General  Preamble  also  explained 
that,  “It]he  section  172(c)(9) 
requirements  are  directed  at  ensuring 
RFP  and  attainment  by  tbe  applicable 
date.  These  requirements  no  longer 
apply  when  an  area  has  attained  the 
.standard  and  is  eligible  for 
redesignation.  Furtbermore,  section 
175A  for  maintenance  plans  .  .  . 
provides  specific  requirements  for 
contingency  measures  that  effectively 
supersede  the  requirements  of  section 
172(c)(9)  for  these  areas.”  Id.  EPA 
.similarly  .stated  in  its  1992  Galcagni 
Memorandum  that,  “The  requirements 
for  reasonable  further  progress  and  other 
measures  needed  for  attainment  will  not 
apply  for  rede.signation.s  because  they 
only  have  meaning  for  areas  not 
attaining  the  standard.” 

It  is  evident  that  even  if  we  were  to 
consider  the  Gourt’s  January  4,  2013 
decision  in  NRDC  v.  EPA  to  mean  that 
attainment-related  requirements  specific 
to  .subpart  4  should  be  imposed 
retroactively and,  thus,  are  now  past 
due,  those  requirements  do  not  apply  to 
an  area  that  is  attaining  the  1997  annual 
and/or  the  2006  24-hour  PM2.5  NAAQS, 
for  the  purpose  of  evaluating  a  pending 
request  to  redesignate  the  area  to 
attainment.  EPA  has  consistently 
enunciated  this  interpretation  of 
applicable  requirements  under  section 
107(d)(3)(E)  since  the  General  Preamble 
was  published  more  than  twenty  years 
ago.  Gourts  have  recognized  the  scope  of 
EPA’s  authority  to  interpret  “applicable 
requirements”  in  the  redesignation 
context.  See  Sierra  Club  v.  EPA,  375 
F.3d  537  (7th  Gir.  2004). 

Moreover,  even  outside  the  context  of 
redesignations,  EPA  has  viewed  the 
obligations  to  submit  attainment-related 
SIP  planning  requirements  of  subpart  4 
as  inapplicable  for  areas  that  EPA 
determines  are  attaining  the  1997 
annual  and/or  the  2006  24-hour  PM2.5 
standard.  EPA’s  prior  “Clean  Data 
Policy”  rulemakings  for  the  PM  10 
NAAQS,  also  governed  by  the 
requirements  of  subpart  4,  explain 
EPA’s  reasoning.  They  describe  the 
effects  of  a  determination  of  attainment 
on  the  attainment-related  SIP  planning 
requirements  of  subpart  4.  See 
“Determination  of  Attainment  for  Coso 
Junction  Nonattainment  Area,”  (75  FR 


®  As  EPA  has  expleiined  previously,  we  do  not 
believe  that  the  Court’s  January  4,  2013  decision 
should  be  interpreted  so  as  to  impose  these 
requirements  on  the  states  retroactively.  Sierra  Club 
V.  Whitman,  supra. 
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27944,  May  19,  2010).  See  also  Coso 
Junction  Proposed  PMio  Redesignation, 
(75  FR  36023,  36027,  June  24,  2010); 
Proposed  and  Final  Determinations  of 
Attainment  for  San  Joaquin 
Nonattainment  Area  (71  FR  40952, 
40954-55,  July  19,  2006  and  71  FR 
63641, 63643-47,  October  30,  2006).  In 
short,  EPA  in  this  context  has  also  long 
concluded  that  to  require  states  to  meet 
superfluous  SIP  planning  requirements 
is  not  necessary  and  not  required  by  the 
CAA,  so  long  as  those  areas  continue  to 
attain  the  relevant  NAAQS. 

Elsewhere  in  this  notice,  EPA 
])roposes  to  determine  that  the 
l^hiladelphia  Area  has  attained  both  the 
1 997  annual  and  2006  24-hour  PMj.s 
NAAQS.  Under  its  longstanding 
interpretation,  EPA  is  proposing  to 
determine  here  that  the  Delaware 
j)ortion  of  the  Area  meets  the 
attainment-related  plan  requirements  of 
subparts  1  and  4  for  both  the  1997 
annual  and  2006  24-hour  PM2.5  NAAQS. 
Thus,  EPA  is  proposing  to  conclude  that 
the  requirements  to  submit  an 
attainment  demonstration  under 
189(a)(1)(B),  a  RACM  determination 
under  section  172(c)(1)  and  section 
189(a)(1)(c),  a  RFP  demonstration  under 
189(c)(1),  and  contingency  measure 
requirements  under  section  172(c)(9)  are 
satisfied  for  purposes  of  evaluating 
these  redesignation  requests. 

c.  Subpart  4  and  Control  of  PM2.5 
Precursors 

The  D.C.  Circuit  in  NRDC  v.  EPA 
remanded  to  EPA  the  two  rules  at  issue 
in  the  case  with  instructions  to  EPA  to 
re-promulgate  them  consistent  with  the 
requirements  of  subpart  4.  EPA  in  this 
section  addresses  the  Court’s  opinion 
with  respect  to  PM2.5  precursors.  While 
past  implementation  of  subpart  4  for 
PM  10  has  allowed  for  control  of  PM  10 
precursors  such  as  NOx  from  major 
stationary,  mobile,  and  area  sources  in 
order  to  attain  the  standard  as 
expeditiously  as  practicable,  CAA 
section  189(e)  specifically  provides  that 
control  requirements  for  major 
stationary  sources  of  direct  PM  10  shall 
also  apply  to  PMio  precursors  from 
those  sources,  except  where  EPA 
determines  that  major  stationary  sources 
of  such  preciusors  “do  not  confiibute 
significantly  to  PMio  levels  which 
exceed  the  standard  in  the  area.’’ 

EPA’s  1997  PM2.5  implementation 
rule,  remanded  by  the  D.C.  Circuit, 
contained  rebuttable  presumptions 
concerning  certain  PM2.5  precursors 
applicable  to  attainment  plans  and 
control  measures  related  to  those  plans. 
Specifically,  in  40  CFR  51.1002,  EPA 
provided,  among  other  things,  that  a 
state  was  “not  required  to  address  VOC 


land  ammonia]  as  .  .  .  PM2.5  attainment 
plan  precursorls]  and  to  evaluate 
sources  of  VOC  [and  ammonia] 
emissions  in  the  State  for  control 
measures.’’  EPA  intended  these  to  be 
rebuttable  presumptions.  EPA 
established  these  presumptions  at  the 
time  because  of  uncertainties  regarding 
the  emission  inventories  for  these 
pollutants  and  the  effectiveness  of 
specific  control  measures  in  various 
regions  of  the  country  in  reducing  PM2.S 
concentrations.  EPA  also  left  open  the 
po.ssibility  for  such  regulation  of  VOC 
and  ammonia  in  specific  areas  where 
that  was  necessary. 

'I'he  Court  in  its  January  4,  2013 
decision  made  reference  to  both  .section 
189(e)  and  40  CFR  51.1002,  and  .stated 
that,  “In  light  of  our  di.spo.sition,  we 
need  not  address  the  petitioners’ 
challenge  to  the  presumptions  in  |40 
CFR  51.1002]  that  volatile  organic 
compounds  and  ammonia  are  not  PM2.5 
precursors,  as  subpart  4  expressly 
governs  precursor  presumptions.’’ 
NliDCv.  EPA,  at  27,  n.lO. 

Elsewhere  in  the  Court’s  opinion, 
however,  the  Court  observed, 

“Ammonia  is  a  precursor  to  fine 
particulate  matter,  making  it  a  precursor 
to  both  PM2.5  and  PMm.  For  a  PMio 
nonattainment  area  governed  by  subpart 
4,  a  precursor  is  presumptively 
regulated.  See  42  U.S.C.  7513a(e) 

[section  189(e)].’’  Id.  at  21,  n.7. 

For  a  number  of  reasons,  EPA  believes 
that  its  proposed  redesignation  of  the 
Delaware  portion  of  the  Philadelphia 
Area  is  consistent  with  the  Court’s 
decision  on  this  aspect  of  subpart  4. 

First,  while  the  Court,  citing  section 
189(e),  stated  that  “for  a  PMio  area 
governed  by  subpart  4,  a  precursor  is 
‘presumptively  regulated,’  ’’  the  Court 
expressly  declined  to  decide  the  specific 
challenge  to  EPA’s  1997  PM2.5 
implementation  rule  provisions 
regarding  ammonia  and  VOC  as 
precursors.  The  Court  had  no  occasion 
to  reach  whether  and  how  it  was 
substantively  necessary  to  regulate  any 
specific  precursor  in  a  particular  PM2.5 
nonattainment  area,  and  did  not  address 
what  might  be  necessary  for  purposes  of 
acting  upon  a  redesignation  req^uest. 

However,  even  if  EPA  takes  tne  view 
that  the  requirements  of  subpart  4  were 
deemed  applicable  at  the  time  the  state 
submitted  the  redesignation  request, 
and  disregards  the  implementation 
rule’s  rebuttable  presumptions  regarding 
ammonia  and  VOC  as  PM2.5  precursors, 
the  regulatory  consequence  would  be  to 
consider  the  need  for  regulation  of  all 
precursors  from  any  sources  in  the  area 
to  demonstrate  attainment  and  to  apply 
the  section  189(e)  provisions  to  major 
stationary  sovuces  of  precursors.  In  the 


case  of  the  Delaware  portion  of  the 
Philadelphia  Area,  EPA  believes  that 
doing  so  is  consi.stent  with  proposing 
rede.signation  of  tbe  area  for  tbe  1997 
annual  and  2006  24-hour  PM2..‘> 
standard.  The  Philadelphia  Area  has 
attained  the  standard  without  any 
specific  additional  controls  of  VOC  and 
ammonia  emissions  from  any  sources  in 
the  area. 

Precursors  in  subpart  4  are 
specifically  regulated  under  tbe 
j)rovi.sion.s  of  .section  189(e),  which 
requires,  with  important  exceptions, 
control  requirements  for  major 
stationary  .sources  of  PMio  precur.sors.^ 
Under  subpart  1  and  EPA’s  prior 
implementation  rule,  all  major 
stationary  sources  of  PM2.,*)  j)rec;ursor.s 
were  subject  to  regulation,  with  tbe 
exception  of  ammonia  and  VOC,.  Tbus, 
I’iPA  must  address  htjre  whether 
additional  controls  of  ammonia  and 
VOCi  from  major  stationary  sources  are 
required  under  section  189(e)  of  subpart 
4  in  order  to  redesignate  the  area  for  the 
1997  annual  and  2006  24-hour  PM2.5 
standards.  As  explained  further  in  this 
rulemaking  action,  EPA  does  not  believe 
that  any  additional  controls  of  ammonia 
and  VOC  are  required  in  the  context  of 
this  redesignation. 

In  the  General  Preamble,  EPA 
discusses  its  approach  to  implementing 
section  189(e).  See  57  FR  13538-13542. 
With  regard  to  precursor  regulation 
under  section  189(e),  the  General 
Preamble  explicitly  stated  that  control 
of  VOCs  under  other  CAA  requirements 
may  suffice  to  relieve  a  state  from  the 
need  to  adopt  precursor  controls  under 
section  189(e).  See  57  FR  13542.  In  this 
proposed  rulemaking  action,  EPA 
proposes  to  determine  that  the  SIP  has 
met  the  provisions  of  section  189(e) 
with  respect  to  ammonia  and  VOCs  as 
precursors.  This  proposed 
determination  is  based  on  EPA’s 
findings  that  (1)  the  Delaware  portion  of 
the  Philadelphia  Area  contains  no  major 
stationary  sources  of  ammonia,  and  (2) 
existing  major  stationary  sources  of  VOC 
are  adequately  controlled  under  other 
provisions  of  the  CAA  regulating  the 
ozone  NAAQS.®  In  the  alternative,  EPA 
proposes  to  determine  that,  under  the 
express  exception  provisions  of  section 


^  Under  either  subpart  1  or  subpart  4,  for 
purposes  of  demonstrating  attainment  as 
expeditiously  as  practicable,  a  state  is  required  to 
evaluate  all  economically  and  technologically 
feasible  control  measures  for  direct  PM  emissions 
and  precursor  emissions,  and  adopt  those  measures 
that  are  deemed  reasonably  available. 

®  The  Philadelphia  Area  has  reduced  VOC 
emissions  through  the  implementation  of  various 
control  programs  including  VOC  Reasonably 
Available  Control  Technology  regulations  and 
various  on-road  and  non-road  motor  vehicle  control 
programs. 
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189(e),  and  in  the  context  of  the 
redesignation  of  the  area,  which  is 
attaining  the  1997  annual  and  2006  24- 
hour  PM2.5  standards,  at  present 
ammonia  and  VOC  precmsors  from 
major  stationary  sources  do  not 
contribute  significantly  to  levels 
exceeding  the  1997  annual  and  2006  24- 
hour  PM2.5  standards  in  the 
Philadelphia  Area.  See  57  FR  13539—42. 

EPA  notes  that  its  1997  annual  PM2.5 
implementation  rule  provisions  in  40 
CFR  51.1002  were  not  directed  at 
evaluation  of  PM2.5  precursors  in  the 
context  of  redesignation,  but  at  SIP 
plans  and  control  measures  required  to 
bring  a  nonattainment  area  into 
attainment  of  the  1997  PM2.5  NAAQS. 

By  contrast,  redesignation  to  attainment 
primarily  requires  the  area  to  have 
already  attained  due  to  permanent  and 
enforceable  emission  reductions,  and  to 
demonstrate  that  controls  in  place  can 
continue  to  maintain  the  standard. 

Thus,  even  if  we  regard  the  Comt’s 
January  4,  2013  decision  as  calling  for 
“presumptive  regulation”  of  ammonia 
and  VOC  for  PM2.5  under  the  attainment 
planning  provisions  of  subpart  4,  those 
provisions  in  and  of  themselves  do  not 
require  additional  controls  of  these 
precursors  for  an  area  that  already 
qualifies  for  redesignation.  Nor  does 
EPA  believe  that  requiring  Delaware  to 
address  precursors  differently  than  they 
have  already  would  result  in  a 
substantively  different  outcome. 

Although,  as  EPA  has  emphasized,  its 
consideration  here  of  precursor 
requirements  under  subpart  4  is  in  the 
context  of  a  redesignation  to  attainment, 
EPA’s  existing  interpretation  of  subpart 
4  requirements  with  respect  to 
precursors  in  attainment  plans  for  PM  10 
contemplates  that  states  may  develop 
attainment  plans  that  regulate  only 
those  precursors  that  are  necessary  for 
purposes  of  attainment  in  the  area  in 
question,  i.e.,  states  may  determine  that 
only  certain  precursors  need  be 
regulated  for  attainment  and  control 
purposes. “  Courts  have  upheld  this 
approach  to  the  requirements  of  subpart 
4  for  PM  10.1“  EPA  believes  that 
application  of  this  approach  to  PM2..<i 
precursors  under  subpart  4  is 
roa.sonable.  Because  the  Philadelphia 
Area  has  already  attained  the  1997 
annual  and  2606  24-hour  PM2.S  NAAQS 
with  its  current  approach  to  regulation 
of  PM2,‘i  precursors,  I'lPA  helicwes  that  it 
is  n'asonable  to  conclude  in  tin;  context 
of  this  redesignation  that  then;  is  no 
need  to  revisit  the  attainment  control 

"Sad,  “A])pr()V(il  iiiul  I’roimil^iition  of 
lni)il(!inonliilion  I’liiiis  for  Oiiliforniii — .San  |oa()nin 
Valloy  l‘M-10  Nonallaininont  Ania;  .Sorions  Anai 
I’lan  for  Nonallaininont  of  Iho  24-1  lonr  and  Annual 
|•M-10  .Slandards.”  liO  I  K  ruiDDIi  (May  2li,  20(14) 


strategy  with  respect  to  the  treatment  of 
precursors.  Even  if  the  Court’s  decision 
is  construed  to  impose  an  obligation,  in 
evaluating  this  redesignation  request,  to 
consider  additional  precursors  under 
subpart  4,  it  would  not  affect  EPA’s 
approval  here  of  Delaware’s  request  for 
reclesignation  of  the  Delaware  portion  of 
the  Philadelphia  Area.  In  the  context  of 
a  redesignation,  the  Area  has  shown  that 
it  has  attained  the  standard.  Moreover, 
the  State  has  shown  and  EPA  has 
proposed  to  determine  that  attainment 
in  this  area  is  due  to  permanent  and 
enforceable  emissions  reductions  on  all 
precursors  necessary  to  provide  for 
continued  attainment.  It  follows 
logically  that  no  further  control  of 
additional  precursors  is  necessary. 
Accordingly,  EPA  does  not  view  the 
January  4,  2013  decision  of  the  Court  as 
precluding  redesignation  of  the 
Delaware  portion  of  the  Philadelphia 
Area  to  attainment  for  the  1997  annual 
and  2006  24-hour  PM2.5  NAAQS  at  this 
time. 

In  sum,  even  if  Delaware  were 
required  to  address  precursors  for  the 
Delaware  portion  of  the  Philadelphia 
Area  rmder  subpart  4  rather  than  under 
subpart  1,  as  interpreted  in  EPA’s 
remanded  PM2.5  implementation  rule, 
EPA  would  still  conclude  that  the  area 
had  met  all  applicable  requirements  for 
purposes  of  redesignation  in  accordance 
with  section  107(d)(3(E)(ii)  and  (v). 

V.  EPA’s  Analysis  of  Delaware’s 
Submittals 

EPA  is  proposing  several  rulemaking 
actions  for  the  Area:  (1)  To  redesignate 
the  Delaware  portion  of  the  Area  to 
attainment  for  both  the  1997  annual  and 
the  2006  24-hour  PM2.5  NAAQS;  and  (2) 
to  approve  into  the  Delaware  SIP  the 
associated  maintenance  plans  for  both 
the  1997  annual  and  the  2006  24-hour 
PM2.5  NAAQS.  EPA  is  also  proposing  in 
this  rulemaking  action  to  approve  the 
2007  comprehensive  emissions 
inventory  to  satisfy  section  172(c)(3) 
requirement  for  the  2006  24-hour  PM2.5 
NAAQS,  which  is  one  of  the  criteria  for 
redesignation.  EPA’s  proposed 
approvals  of  the  redesignation  requests 
and  maintenance  plans  for  the  1997 
annual  and  2006  24-hour  PM2,5  NAAQS 
are  based  upon  El’A’s  determination 
that  the  Area  continiies  to  attain  both 
standards,  which  EPA  is  proposing  in 
this  rulemaking  action,  and  that  ail 
other  redesignation  criteria  have  Ihhmi 
mot  lor  the  Delawan;  ])ortion  of  the 
Ar(!a.  The  following  is  a  description  of 

(ii|)))ri)viiif>  II  I’M  Ml  iilliiiiiiiKiiil  |)liin  lliiil  iiiiposo 
('.(inIrolK  on  dirocl  I’M  k,  iiikI  NOx  (tinis.sioiis  mid  did 
iiol  iiiiposo  coiilrols  on  .SO?,  VOC,  or  iiininonia 
ninissioiiK). 


how  the  Delaware’s  December  12,  2012 
submittals  satisfy  the  requirements  of 
section  107(d)(3)(E)  of  the  CAA  for  the 
1997  annual  and  2006  24-hour  PM2.S 
standards. 

A.  Redesignation  Requests 
1.  Attainment 

On  January  23,  2012,  EPA  published 
a  direct  final  rulemaking  (77  FR  3147) 
and  companion  notice  of  proposed 
rulemaking  (NPR)  (77  FR  3223), 
proposing  to  determine  that  the 
Philadelphia  Area  attained  the  1997 
PM2.5  NAAQS  by  its  attainment  date 
and  that  the  Philadelphia  Area 
continued  to  attain  the  1997  annual 
PM2.5  standard.  Because  EPA  received 
adverse  comments,  EPA  withdrew  the 
direct  final  rule  on  March  13,  2012  (77 
FR  14697),  and  the  direct  final  rule  was 
converted  to  a  proposed  rule.  In  a  final 
rulemaking  action  dated  May  16,  2012 
(77  FR  28782),  EPA  determined  that  the 
entire  Philadelphia  Area  attained  the 
1997  annual  PM2.5  NAAQS  by  its 
applicable  attainment  date,  based  upon 
quality-assured  and  certified  ambient  air 
quality  monitoring  data  for  the  period  of 
2007-2009,  and  continued  to  attain  that 
standard  based  upon  quality-assured 
and  certified  ambient  air  quality 
monitoring  data  for  the  period  of  2008- 
2010.  In  a  separate  rulemaking  action 
dated  January  7,  2013  (78  FR  882),  EPA 
also  determined  that  the  Philadelphia 
Area  has  attained  the  2006  24-hour 
PM2.5  standard,  based  on  quality- 
assured  and  certified  ambient  air  quality 
monitoring  data  for  2008-2010  and 
2009-2011.  The  basis  and  effect  of  these 
determinations  of  attainment  for  both 
the  1997  and  2006  PM2.5  NAAQS  were 
discussed  in  the  notices  of  the  proposed 
(77  FR  3147  and  77  FR  60089, 
respectively)  and  final  (77  FR  28782  and 
78  FR  882,  respectively)  rulemakings. 

EPA  has  reviewed  the  ambient  air 
quality  PM2.5  monitoring  data  in  the 
Philadelphia  Area,  consistent  with  the 
requirements  contained  at  40  CFR  part 
50,  and  recorded  in  EPA’s  Air  Quality 
System  (AQS),  including  quality- 
as.sured,  quality-controlled,  and  state- 
certified  data  for  the  monitoring  periods 
2009-2011  and  2010-2012  and 
jjroliminary  data  for  2011—2013.  The  air 
(juality  data  show  that  tbe  Philadelphia 
Area  continues  to  attain  both  tbe  1997 
annual  and  2006  24-h()ur  PM?  5  NAAQ.S. 
Tbe  Area’s  annual  and  24-b()ur  PM?.*, 
design  values"  are  jirovided  in  Tabliis 
1  and  2,  rcispectively. 

''’.SV'f,',  Askoc.  of  liriiolod  l{osi(ltrnls  v.  h'.i’A 
cl  III.,  42!!  I•■.:^(l  <IH<I  (dill  Cir.  2()0.‘i). 

"  As  (l(i(lini(l  in  4(1  ( ;i''K  purl  !>(l,  Appniidix  N, 
snclion  (!)((:). 
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Table  1— Philadelphia  Area’s  Annual  Design  Values  for  the  2006  24-Hour  PM2.5  Standard  for  the  2010- 

2012  AND  2011-2013  Monitoring  Periods,  in  pg/m3 


State 

County 

Annual  design  values 

2009-201 1 

2010-2012 

Preliminary 

2011-2013 

Delaware . 

New  Castle . 

10.7  . 

10.4 

9.9 

New  Jersey . 

Camden . 

9.7 

9.9 

Burlington  . 

No  monitor. 

Gloucester . 

9.7  . 

9.5 

9.3 

Pennsylvania  . 

Bucks  . 

10.9  . 

10.9 

10.8 

Chester . 

13.7  . 

12.3 

11.1 

Delaware  . 

12.7  . 

13.1 

12.3 

Montgomery  . 

10.1  . 

9.8 

9.7 

Philadelphia . 

11.4  . 

11.0 

10.9 

Area’s  Annual  Design  Value 

13.7  . 

13.1 

12.3 

Source:  EPA  AOS. 


Table  2— Philadelphia  Area’s  24-Hour  Design  Values  for  the  2006  24-Hour  PM2.5  Standard  for  the  2010- 

2012  AND  2011-2013  Monitoring  Periods,  in  pg/m3 


State 

County 

24-Hour  design  values 

2009-201 1 

2010-2012 

Preliminary 

2011-2013 

Delaware . 

New  Castle . 

27  . 

26 

24 

New  Jersey . 

Camden . 

. 

23 

25 

Burlington  . 

No  monitor. 

Gloucester . 

22  . 

22 

23 

Pennsylvania  . 

Bucks  . 

28  . 

29 

29 

Chester . 

33  . 

31 

28 

Delaware  . 

30  . 

31 

29 

Montgomery  . 

27  . 

25 

24 

Philadelphia . 

29  . 

28 

29 

Area’s  Annual  Design  Value 

33  . 

31 

29 

Source:  EPA  AOS. 


EPA’s  review  of  the  monitoring  data 
for  2009-2011,  2010-2012  supports 
EPA’s  previous  determinations  that  the 
Area  has  attained  the  1997  annual  and 
2006  24-hour  PM2.5  NAAQS,  and  that 
the  Area  continues  to  attain  both 
standards.  Preliminary  2013  data  is 
consistent  with  attainment.  Please  note 
that  preliminary  2013  data  is 
uncertified.  States  are  required  to  certify 
2013  data  hy  May  1,  2014.  In  addition, 
as  di.scus.sed  subsequently,  with  re.spoct 
to  the  maintenance  plan,  Delaware  has 
committed  to  continue  monitoring 
ambient  PM2  S  concentrations  in 
accordance  with  40  (IL'K  part  .'iH.  Thus, 
Id’A  is  pro])osing  to  (hitrainiue  that  tin; 
Philadelphia  Area  continues  to  attain 
the  l‘)97  annmd  and  20()(')  24-hour  PM22, 
NAAQS. 


2.  The  Area  has  Met  All  Applicable 
Requirements  Under  Section  110  and 
Subpart  1  of  the  CAA  and  Has  a  Fully 
Approved  SIP  Under  Section  llO(k) 

In  accordance  with  section 
107(d)(3KEKv),  the  SIP  revisions  for  the 
1997  annual  and  2006  24-hour  PM2..5 
standards  for  the  Delaware  portion  of 
the  Philadelphia  Area  must  be  fully 
approved  under  section  llO(k)  and  all 
the  recjuirements  applicable  to  the  Area 
under  section  110  of  the  UAA  (general 
Sll^  ret|uirements)  and  part  I)  of  Title  1 
of  the  (;AA  (SIP  recjuirements  for 
nonattainment  areas)  must  he  met. 

a.  Section  llOUeneral  SIP 
l<e(|nirements 

.Section  1 1 0(a)(2)  of  Title  I  of  I  In;  (  ;A  A 
delineal(!S  thegcmeral  re(|uir(mu!nls  for 
a  .SIP,  which  include  enldrcc^ihle 
emi.ssions  limitations  and  other  control 
iiKiasures,  means,  or  teclmicjnes, 
provisions  for  the  (istahlishment  and 


operation  of  appropriate  devices 
necessary  to  collect  data  on  ambient  air 
quality,  and  programs  to  enforce  the 
limitations.  The  general  SIP  elements 
and  requirements  set  forth  in  section 
110(a)(2)  include,  but  are  not  limited  to 
the  following: 

•  Submittal  of  a  SIP  that  has  been 
adopted  by  the  state  after  reasonable 
public  notice  and  hearing; 

•  Provisions  for  establishment  and 
oj)oration  of  appropriate  procedures 
ne(!ded  to  monitor  ambient  air  (piality; 

•  Implomontation  of  a  source  permit 
j)rogram;  j)rovisions  for  the 
impleimmtalion  of  Part  C]  re(|nirem(mts 
(I’SD); 

•  Provisions  for  the  im|)lementation 
of  Part  I)  re(|nirements  for  N.SK  permit 
programs; 

•  Provisions  for  air  |)ollution 
modeling;  and 

•  Provisions  for  public  and  local 
agency  |)articipation  in  |)lanning  and 
(anission  control  rule  (hwelopinent. 
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Section  110(a)(2)(D)  of  the  CAA 
requires  that  SIPs  contain  certain 
measures  to  prevent  sources  in  a  state 
from  significantly  contributing  to  air 
quality  problems  in  another  state.  To 
implement  this  provision  for  various 
NAAQS,  EPA  has  required  certain  states 
to  establish  programs  to  address 
transport  of  air  pollutants  in  accordance 
with  EPA’s  Finding  of  Significant 
Contribution  and  Rulemaking  for 
Certain  States  in  the  Ozone  Transport 
Assessment  Group  Region  for  Purposes 
of  Reducing  Regional  Transport  of 
Ozone  (63  FR  57356,  October  27,  1998), 
also  known  as  the  NOx  (oxides  of 
nitrogen)  SIP  Call;  amendments  to  the 
NOx  SIP  Call  (64  FR  26298,  May  14, 

1999  and  65  FR  11222,  March  2,  2000), 
and  CAIR  (70  FR  25162,  May  12,  2005). 
However,  section  110(a)(2)(D) 
requirements  for  a  state  are  not  linked 
with  a  particular  nonattainment  area’s 
designation  and  classification  in  that 
state.  EPA  believes  that  the 
requirements  linked  with  a  particular 
nonattainment  area’s  designation  and 
classifications  are  the  relevant  measures 
to  evaluate  in  reviewing  a  redesignation 
request.  The  transport  SIP  submittal 
requirements,  where  applicable, 
continue  to  apply  to  a  state  regardless  of 
the  designation  of  any  one  particular 
area  in  the  state.  Thus,  EPA  does  not 
holieve  that  these  requirements  are 
applicable  requirements  for  purposes  of 
redesignation. 

In  addition,  EPA  believes  that  the 
other  section  110(a)(2)  elements  not 
connected  with  nonattainment  plan 
submissions  and  not  linked  with  an 
area’s  attainment  status  arc  not 
applicable  recpiirements  for  jnirposes  of 
redesignation.  The  Philadelphia  Area 
will  still  be  subject  to  these 
requirements  after  it  is  redesignated. 

EPA  concludes  that  the  section  110(a)(2) 
and  part  D  requirements  which  are 
linked  with  a  particular  area’s 
designation  and  classification  are  the 
relevant  measures  to  evaluate  in 
reviewing  a  redesignation  request,  and 
that  section  110(a)(2)  elements  not 
linked  to  the  area’s  nonattainment  status 
are  not  applicable  for  purposes  of 
redesignation.  This  approach  is 
consistent  with  EPA’s  existing  policy  on 
applicability  of  conformity  (i.e.,  for 
redesignations)  and  oxygenated  fuels 
requirement.  See  Reading, 

Pennsylvania,  proposed  and  final 
rulemakings  (61  FR  53174,  October  10, 
1996),  (62  FR  24826,  May  7,  1997); 
Cleveland- Akron-Lorain,  Ohio  final 
rulemaking  (61  FR  20458,  May  7,  1996); 
and  Tampa,  Florida,  final  rulemaking 
(60  FR  62748,  December  7, 1995).  See 
also,  the  discussion  on  this  issue  in  the 


Cincinnati,  Ohio  redesignation  (65  FR  at 
37890,  June  19,  2000),  and  in  the 
Pittsburgh-Beaver  Valley,  Pennsylvania 
redesignation  (66  FR  at  53099,  October 
19,  2001). 

EPA  has  reviewed  the  Delaware  SIP 
and  has  concluded  that  it  meets  the 
general  SIP  requirements  under  section 
110(a)(2)  of  the  CAA  to  the  extent  they 
are  applicable  for  purposes  of 
redesignation.  EPA  has  previously 
approved  provisions  of  Delaware’s  SIP 
addressing  section  110(a)(2) 
requirements,  including  provisions 
addressing  PM2.5.  See  (76  FR  47068, 
August  4,  2011  and  76  FR  53638, 

August  29,  2911).  These  requirements 
are,  however,  statewide  requirements 
that  are  not  linked  to  the  PM2..‘5 
nonattainment  status  of  the 
Philadelphia  Area.  Therefore,  EPA 
believes  that  these  SIP  elements  are  not 
applicable  requirements  for  purposes  of 
review  of  the  State’s  PM2.5  redesignation 
requests. 

b.  Subpart  4  Requirements 

Subpart  1  sets  forth  the  basic 
nonattainment  plan  requirements 
applicable  to  PM2.5  nonattainment  areas. 
Under  section  172,  states  with 
nonattainment  areas  must  submit  plans 
providing  for  timely  attainment  and 
must  meet  a  variety  of  other 
requirements. 

The  General  Preamble  for 
Implementation  of  Title  1  discu.sses  the 
evaluation  of  the.se  requirements  in  the 
context  of  EPA’s  consideration  of  a 
njdesignation  request.  The  Co7ioral 
Preambhj  sets  forth  EPA’s  view  of 
ajjplicable  reejuirements  for  purposcis  of 
evaluating  redesignation  reejuests  when 
an  area  is  attaining  the  standard.  See  57 
FR  13498,  April  16,  1992. 

As  mentioned  previously,  on  May  16, 

2012  (77  FR  28782),  EPA  made  a 
determination  that  the  Philadelphia 
Area  had  attained  the  1997  annual  PM2.5 
NAAQS.  This  determination  of 
attainment  was  based  upon  quality- 
assured  and  certified  ambient  air  quality 
monitoring  data  for  the  period  of  2007- 
2009  showing  that  the  entire  Area  had 
attained  the  standard  by  its  applicable 
attainment  date,  and  2008-2010  data 
showing  that  the  Area  continued  to 
attain  the  standard.  In  a  separate 
rulemaking  action,  dated  January  7, 

2013  (78  FR  882),  EPA  made  a 
determination  of  attainment  for  the 
Philadelphia  Area  for  the  2006  24-hour 
PM2.5  NAAQS,  based  on  quality-assured 
and  certified  ambient  air  quality 
monitoring  data  for  the  2008-2010  and 
2009-2011  monitoring  periods. 

Pursuant  to  40  CFR  51.2004(c),  upon 
these  determinations  by  EPA  that  the 
Area  has  attained  the  1997  annual  and 


2006  24-hour  PM2.5  NAAQS,  the 
requirement  for  Delaware  to  submit  for 
the  Philadelphia  Area  an  attainment 
demonstration  and  associated  RACM,  a 
RFP  plan,  contingency  measures,  and 
other  planning  SIPs  related  to  the 
attainment  of  the  1997  annual  and  the 
2006  24-hour  PM2.5  NAAQS  were 
suspended  until  the  Area  is 
redesignated  to  attainment  for  each 
standard  or  EPA  determines  that  the 
Area  has  again  violated  any  of  the 
standards,  at  which  time  such  plans  are 
required  to  be  submitted.  Thus,  because 
attainment  has  been  reached  for  the 
Area  for  the  1997  annual  and  2006  24- 
hour  PM2.5  NAAQS  and  the  Area 
continues  to  attain  both  standards,  no 
additional  measures  are  needed  to 
provide  for  attainment.  Therefore,  the 
requirements  of  section  172(c)(1), 
172(c)(2),  172(c)(6),  and  172(c)(9)  are  no 
longer  considered  to  be  applicable  for 
purposes  of  redesignation  of  the  Area 
for  both  standards. 

However,  determinations  of 
attainment  do  not  preclude  states  from 
submitting  and  EPA  from  approving 
planning  SIP  revisions  for  the  1997  or 
2006  PM2.5  NAAQS.  On  April  3,  2008, 
DNREC  submitted  an  attainment  plan 
for  the  Delaware  portion  of  the 
Philadelphia  Area  for  the  1997  annual 
PM2.5  NAAQS,  which  included  a  2002 
comprehensive  emissions  inventory.  On 
April  25,  2012,  DNREC  submitted  a  SIP 
revision  to  replace  the  MVEBs  in  the 
A])ril  3,  2008  submittal  with  a  budget 
that  is  based  on  the  Motor  Vehicle 
I'imissions  Simulator  (MOVES)  model. 
On  December  17,  2013  (78  FR  76209), 
I'iPA  approved  Delawani’s  attainment 
plan  for  the  1997  PM2,5  NAAQS  for  the 
Delaware  portion  of  the  Philadelphia 
Area  and  MVEBs  for  transportation 
conformity  purposes  for  New  (]astle 
(k)unty,  Delaware  submitted  on  April  3, 
2008  and  April  25,  2012. 

Section  172(c)(4)  of  the  CAA  requires 
the  identification  and  quantification  of 
allowable  emissions  for  major  new  and 
modified  stationary  sources  in  an  area, 
and  section  172(c)(5)  requires  source 
permits  for  the  construction  and 
operation  of  new  and  modified  major 
stationary  sources  anjrwhere  in  the 
nonattainment  area.  EPA  has 
determined  that,  since  PSD 
requirements  will  apply  after 
redesignation,  areas  being  redesignated 
need  not  comply  with  the  requirement 
that  a  nonattainment  NSR  program  be 
approved  prior  to  redesignation, 
provided  that  the  area  demonstrates 
maintenance  of  the  NAAQS  without 
part  D  NSR.  A  more  detailed  rationale 
for  this  view  is  described  in  a 
memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
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Radiation,  dated  October  14,  1994, 
entitled,  “Part  D  New  Source  Review 
Requirements  for  Areas  Requesting 
Redesignation  to  Attainment.” 
Nevertheless,  Delaware  currently  has  an 
approved  NSR  program,  including  an 
approved  PSD  program,  codified  in  the 
State’s  regulation  at  7  DE  Admin.  Code 
1125,  “Requirements  for 
Preconstruction  Review.”  See  (77  FR 
60053,  October  2,  2012)  and  (78  FR 
13496,  February  28,  2013).  The  State’s 
PSD  program  for  PM2.5  will  become 
effective  in  the  Philadelphia  Area  upon 
redesignation  to  attainment. 

Section  172(c)(7)  of  the  CAA  requires 
the  SIP  to  meet  the  applicable 
provisions  of  section  110(a)(2).  As  noted 
previously,  we  believe  the  Delaware  SIP 
meets  the  requirements  of  section 
110(a)(2)  that  are  applicable  for 
purposes  of  redesignation. 

As  a  result  of  EPA’s  determinations  of 
attainment  of  the  Area  for  the  1997 
annual  and  2006  24-hour  PM2.5  NAAQS, 
respectively,  the  only  remaining 
requirement  under  section  172  to  be 
considered  for  each  of  the  PM2.5 
standards  is  the  comprehensive 
emissions  inventory  required  under 
section  172(c)(3).  Section  172(c)(3)  of 
the  C;AA  requires  .submi.ssion  of  a 
com})rehensive,  accurate,  and  current 
inventory  of  actual  omis.sions.  For 
])urpo.ses  of  the  PM2.,s  NAAQS,  this 
emi.s.sions  inventory  should  address  not 
only  direct  emissions  of  PM2  s,  hut  alsj) 
(nni.ssions  of  all  precursors  with  the 
j)ot(!ntial  to  ])articipate  in  PM2.S 
formation,  i.(!.,  sulfur  dioxide  (S()2), 
NOx,  volatile  organic  coui])ounds  (VCX',) 
and  ammonia. 

DNRECi’s  April  3,  2008  attainment 
])lan  suhmittal  for  the  1t)97  annual  PM7  s 
standard  is  relevant  to  this  proposed 
rulemaking  action  to  redesignate  the 
Delaware  portion  of  the  Area  only  with 


respect  to  the  comprehensive  emissions 
inventory  requirement  of  section 
172(c)(3)  for  the  1997  annual  PM2.5 
standard.  On  March  4,  2013  (78  FR 
14020),  EPA  approved  the  2002 
comprehensive  emissions  inventory 
included  in  the  attainment  plan  for  the 
1997  annual  PM2.5  NAAQS,  to  meet  the 
requirement  of  section  172(c)(3)  for  this 
standard.  The  2002  comprehensive 
emissions  inventory  for  the  1997  annual 
PM2.5  standard  includes  emissions 
estimates  that  cover  the  general  source 
categories  of  point  sources,  area  sources, 
on-road  mobile  sources,  and  non-road 
mobile  sources.  The  pollutants  that 
comprise  the  2002  emissions  inventory 
are  PM2.5,  NOx,  SO2,  VOC,  and 
ammonia.  An  evaluation  of  Delaware’s 
2002  comprehensive  emissions 
inventory  for  the  Philadelphia  portion 
of  the  Area  is  provided  in  the  Technical 
Support  Document  (TSD)  prepared  by 
EPA  for  the  rulemaking  action.  See 
Docket  ID  No.  EPA-R03-OAR-2010- 
0141. 

To  .satisfy  the  172(c)(3)  requirement 
for  the  2006  24-hour  PM2.5  standard, 
Delaware’s  December  12,  2012 
redesignation  request  and  maintenance 
plan  for  the  2006  24-hour  PM2.5 
standard  contains  a  2007 
comprehensive  omissions  inventories. 
DNRKC  had  previously  prepared  the 
2007  inventory  for  the  Delaware  ])ortion 
of  the  Philadelphia  Area  for  modeling 
and  SIP  |)urposes.  DNRKCi  is  using  that 
2007  inventory  as  the  ba.se  year 
inventory  for  the  2()()()  24-hour  PM?  <; 
standc'ini,  becau.se  2007  is  one  of  llu! 
three  years  used  to  designate  the 
I’hiladelphia  uonattainrnent  area  for  the 
2()0()  24-hour  PM?  s  standard.  DNRI'Ti 
has  suhmitted  that  2007  (uni.ssion.s 
inventory  to  fulfill  its  ohligation  to 
submit  a  comprehen.sive  inventory 
under  Cilean  Air  Act  .section  172(c)(3), 


because  that  inventory  has  gone  through 
extensive  quality  assurance.  The  2007 
emissions  inventory  is  the  most  current 
accurate  and  comprehensive  emissions 
inventory  of  direct  PM2.5,  NOx,  SO2, 
VOC,  and  ammonia  for  the  Area.  Thus, 
as  part  of  this  rulemaking  action,  EPA 
is  proposing  to  approve  Delaware’s  2007 
comprehensive  emissions  inventory  for 
the  2006  24-hour  PM2.5  NAAQS  as 
satisfying  the  requirement  of  section 
172(c)(3)  of  the  CAA  for  this  standard. 
Final  approval  of  the  2007  base  year 
emissions  inventory  will  satisfy  the 
emissions  inventory  requirement  under 
section  172(c)(3)  of  the  CAA  for  the 
2006  24-hour  PM2.5  NAAQS. 

The  2007  comprehensive  emissions 
inventory  addresses  the  general  source 
categories  of  point  sources,  area  sources, 
on-road  mobile  sources,  and  non-road 
mobile  sources.  A  summary  of  the  2007 
comprehensive  emissions  inventory  is 
provided  in  Table  3.  EPA  has  reviewed 
the  documentation  provided  by  DNREC 
and  found  the  2007  emissions  inventory 
to  be  approvable.  For  more  information 
on  EPA’s  analysis  of  the  2007  emi.ssions 
inventory,  see  the  TSDs  prepared  by  the 
EPA  Region  III  Office  of  Air  Monitoring 
and  Analy.sis  and  both  dated  January  28, 
2014,  “Technical  Support  Document 
(TSD)  for  the  Rede.signation  Reque.st  and 
Maintenance  Plan  for  the  New  (’.astle 
(kninty  Portion  of  the  Philadelphia- 
Wihningtou,  PA-NJ-DK  1t)97  PM?  s 
Nouattaiumeut  Ansa”  and  “'I'echuical 
.Support  Document  (T.SD)  forthi; 
Kedesiguatiou  Kecpie.st  and  Maintenance! 
iMau  for  tlu!  New  Ca.sthi  (iounty  Portion 
of  th(!  Idiiladelphia-Wihuiugtou,  PA-NJ- 
l)E  2006  PM?  ^  Nouattaiumeut  Area” 
(“Inventory  T.SDs”),  available  in  the 
(locket  for  this  rulemaking  action  at 
www.regulations.gov.  See  Docket  ID  No. 
l‘;PA-R03-OAR-201 4-0022. 


Table  3— Summary  of  2007  Comprehensive  Inventory  for  New  Castle  County,  in  Tons  per  Year  (tpy) 


Sector 

Direct 

PM2.5 

NOx 

SO? 

VOC 

Ammonia 

Point  . 

1,335 

6,635 

■n 

1,727 

64 

Non-point  . 

1,207 

1,293 

4,795 

653 

On-road  . 

324 

10,577 

4,298 

243 

Non-road  . 

327 

4,580 

■m 

2,490 

2 

Total  . 

3,193 

23,084 

15,228 

13,310 

962 

Section  175 A  requires  a  state  seeking 
redesignation  to  attainment  to  submit  a 
SIP  revision  to  provide  for  the 
maintenance  of  the  NAAQS  in  the  area 
“for  at  least  10  years  after  the 
redesignation.”  In  conjunction  with  its 
request  to  redesignate  the  Delaware 
portion  of  the  Area  to  attainment  status. 


Delaware  submitted  SIP  revisions  to 
provide  for  maintenance  of  the  1997 
annual  and  2006  24-hour  PM2.5  NAAQS 
in  the  Delaware  portion  of  the  Area  for 
at  least  10  years  after  redesignation, 
throughout  2025.  Delaware  is  requesting 
that  EPA  approve  this  SIP  revision  as 
meeting  the  requirement  of  CAA  section 


175A.  Once  approved,  the  maintenance 
plans  for  the  Delaware  portion  of  the 
Area  will  ensure  that  the  SIP  for 
Delaware  meets  the  requirements  of  the 
CAA  regarding  maintenance  of  the  1997 
annual  and  2006  24-hour  PM2.5  NAAQS 
for  the  Delaware  portion  of  the  Area. 
EPA’s  analysis  of  the  maintenance  plans 
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is  provided  in  section  V.B.  of  this 
rulemaking  action. 

Section  176(c)  of  the  CAA  requires 
states  to  establish  criteria  and 
procedures  to  ensure  that  Federally 
.supported  or  funded  projects  conform  to 
the  air  quality  planning  goals  in  the 
applicable  SIP.  The  requirement  to 
determine  conformity  applies  to 
transportation  plans,  programs,  and 
projects  that  are  developed,  funded  or 
ajjproved  imder  title  23  of  the  United 
States  (k)de  (U.S.Ci.)  and  the  Federal 
Transit  Act  (transportation  conformity) 
as  well  as  to  all  other  Federally 
siqjported  or  funded  projects  (general 
conformity).  State  tran.sportation 
conformity  SIP  revi.sions  mu.st  be 
consistent  with  P’ederal  conformity 
regulations  relating  to  consultation, 
enforcement  and  enforceability  which 
FPA  promulgated  pursuant  to  its 
authority  under  the  CAA.  EPA 
interprets  the  conformity  SIP 
requirements  as  not  applying  for 
purposes  of  evaluating  a  redesignation 
request  under  CAA  section  107(d) 
because  state  conformity  rules  are  still 
required  after  redesignation,  and 
Federal  conformity  rules  apply  where 
state  rules  have  not  been  approved.  See 
Wall  V.  EPA,  265  F.  3d  426  (6th  Cir. 
2001)  (upholding  this  interpretation) 
and  (60  FR  62748,  December  7,  1995) 
(discussing  Tampa,  Florida). 

Thus,  for  purposes  of  redesignating  to 
attainment  the  Delaware  portion  of  the 
Philadelphia  Area  for  the  1997  annual 


PM2.5  NAAQS,  EPA  determines  that 
Delaware  has  met  all  the  applicable  SIP 
requirements  under  part  D  of  Title  I  of 
the  CAA.  EPA  also  determines  that 
upon  final  approval  of  the  2007 
comprehen.sive  emissions  inventory  as 
proposed  in  this  ridemaking  action, 
Delaware  will  also  meet  all  the 
applicable  .SIP  requirements  under  part 
1)  of  Title  I  of  the  C.AA  for  purposes  of 
redesignating  the  Area  to  attainment  for 
the  2006  24-hour  PM2.?s  NAAQ.S. 

c.  The  Delaware  Portion  of  the  Area  Has 
a  Fully  Approved  Applicable  .SIP  Under 
.Section  llO(k)  of  the  CAA 

For  purposes  of  redesignation  to 
attainment  for  the  1997  annual  PM2.,s 
NAAQS,  EPA  has  fully  approved  ali 
applicable  requirements  of  Delaware’s 
SIP  for  the  Area  in  accordance  with 
.section  llO(k)  of  the  CAA.  Upon  final 
approval  of  the  2007  comprehensive 
emissions  inventory  as  proposed  in  this 
rulemaking  action,  EPA  will  have  fully 
approved  all  applicable  requirements  of 
Delaware’s  SIP  for  the  Area  for  purposes 
of  redesignation  to  attainment  for  the 
2006  24-hour  PM2.5  NAAQS  in 
accordance  with  section  llO(k)  of  the 
CAA. 

3.  Permanent  and  Enforceable 
Reductions  in  Emissions 

For  redesignating  a  nonattainment 
area  to  attainment,  section 
107(d)(3)(E)(iii)  requires  EPA  to 
determine  that  the  air  quality 


improvement  in  the  area  is  due  to 
permanent  and  enforceable  reductions 
in  emissions  resulting  from 
implementation  of  the  SIP  and 
applicable  Federal  air  pollution  control 
regulations  and  other  permanent  and 
enforceable  reductions.  Delaware  has 
calculated  the  change  in  emissions 
between  2002,  a  year  showing 
nonattainment  for  the  1997  annual 
PM2..S  .standard  in  the  Delaware  portion 
of  the  Philadeljihia  Area,  and  2007,  one 
of  the  years  for  which  the  Philadeljihia 
Area  monitored  attainment  for  the  1997 
annual  PM2,5  .standard.  Delaware  did  the 
.same  analysis  for  the  2006  24-hour 
PM2.5  .standard,  using  2007  as  a  year 
showing  nonattainment  for  the  2006  24- 
hour  PM2.5  standard  in  the  Delaware 
portion  of  the  Philadelphia  Area,  and 
2008,  one  of  the  years  for  which  the 
Philadelphia  Area  monitored  attainment 
for  the  2006  24-hour  PM2.5  standard. 

A  summary  of  the  emi.ssions 
reductions  of  direct  PM2.5,  NOx,  and 
SO2  from  2002  to  2007  in  the  Delaware 
portion  of  the  Philadelphia  Area, 
submitted  by  DNREC,  is  provided  in 
Table  4a.  A  summary  of  the  emissions 
reductions  of  direct  PM2.5,  NOx,  and 
SO2  from  2007  to  2008,  submitted  by 
DNREC,  is  provided  in  Table  4b.  For 
more  information  on  EPA’s  analysis  of 
the  2007  and  2008  emissions 
inventories,  see  EPA’s  Inventory  TSDs, 
dated  January  28,  2014,  available  in  the 
docket  for  this  rulemaking  action  at 
www.regulo  ti  ons.gov. 


Table  4a— Emission  Reductions  From  2002  to  2007  in  the  Delaware  Portion  of  the  Philadelphia  Area 

[tpy] 


Sector 

2002 

2007 

Net 

reduction 

2002-2007 

Percent 

reduction 

2002-2007 

Direct  PM  2  s  . 

Point  . 

1,733 

1,335 

398 

23 

Non-point  . 

1 ,073 

l’207 

-134 

-12 

On-road  . 

209 

324 

-115 

-55 

Non-road . 

415 

327 

88 

21 

Total . 

3,430 

3,193 

237 

7 

NOx . 

Point  . 

9,157 

6,635 

28 

Non-point  . 

1,513 

1,293 

220 

15 

On-road  . 

1 1 ,799 

10,577 

10 

Non-road . 

8,279 

4,580 

3,699 

45 

Total . 

30,748 

23,084 

7,664 

25 

SO2  . 

Point  . 

47,070 

13,380 

33,690 

72 

Non-point . 

780 

630 

150 

19 

On-road  . 

326 

100 

226 

69 

Non-road . 

2,061 

1,118 

943 

46 

Total . 

50,237 

15,228 

35,009 

70 

Table  4b— Emission  Reductions  From  2007  to  2008  in  the  Delaware  Portion  of  the  Philadelphia  Area 

[tpy] 


Sector 

2007 

2008 

Net 

reduction 

2007-2008 

Percent 

reduction 

2007-2008 

Direct  PM  2  5  . 

Point  . 

1,335 

1,109 

226 

17 
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Table  4b— Emission  Reductions  From  2007  to  2008  in  the  Delaware  Portion  of  the  Philadelphia  Area— 

Continued 

[tpy] 


Sector 

2007 

2008 

Net 

reduction 

2007-2008 

Percent 

reduction 

2007-2008 

Non-point  . 

1,207 

1,191 

16 

1 

On-road  . 

324 

283 

42 

13 

Non-road . 

327 

312 

15 

5 

Total . 

3,193 

2,894 

300 

9 

NOx  . 

Point  . 

6,635 

5,589 

1,046 

16 

Non-point  . 

1,293 

1,287 

6 

0 

On-road  . 

10,577 

9,311 

1,266 

12 

Non-road . 

4,580 

4,317 

263 

6 

Total . 

23,084 

20,504 

2,580 

11 

SO?  . 

Point  . 

13,380 

10,576 

2,805 

21 

Non-point  . 

630 

402 

228 

36 

On-road  . 

100 

94 

6 

6 

Non-road . 

1,118 

1,067 

51 

5 

Total . 

15,228 

12,139 

3,089 

20 

The  reduction  in  emissions  and  the 
corresponding  improvement  in  air 
quality  from  2002  to  2007  and  from 
2007  to  2008,  for  the  1997  annual  and 
2006  24-hour  PM2.5  NAAQS, 
respectively,  in  the  Philadelphia  Area 
can  be  attributed  to  a  number  of 
regulatory  control  measures  that  have 
been  implemented  in  the  Area  and 
contributing  areas  in  recent  years. 

In  Sections  4.3,  Enforceable  and 
Permanent  PM2.5,  NOx,  and  SO2 
Measures  that  Contributed  to  Improved 
Air  Quality,  of  Delaware’s  redesignation 
requests  and  maintenance  plans  for  both 
the  1997  annual  and  2006  24-hour 
PM2.5,  DNREC  makes  demonstrations 
that  numerous  permanent  and 
enforceable  state  and  federal  control 
measures  achieved  emission  reductions 
that  resulted  in  improved  air  quality  in 
the  Philadelphia  Area.  The  following  is 
a  list  of  the  permanent  and  enforceable 
control  measures. 

a.  Delaware-Specific  Control  Measures 

•  7  DE  Admin.  Code  1144,  Control  of 
Stationary  Generator  Emissions.  This 
statewide  regulation  controls  SO2,  PM, 
VOC,  and  NOx  emissions.  The 
regulation  was  effective  in  January  2006, 
and  was  approved  into  Delaware’s  SIP 
on  August  11,  2010  (75  FR  48566). 

•  7  DE  Admin.  Code  1 1 48,  Control  of 
Stationary  Combustion  Turbine  Electric 
Generating  Unit  Emissions.  This 
statewide  regulation  controls  NOx 
emissions,  and  was  effective  in  July 
2007.  EPA  approved  this  regulation  into 
the  Delaware  SIP  on  August  11,  2010 
(75  FR  48566). 

•  7  DE  A  dmin .  Code  1142.  EPA 
approved  this  rule,  which  controls  NOx 
emissions,  into  the  Delaware  SIP  on 
November  22,  2002  (67  FR  70315). 
Section  1  of  this  rule.  Control  of  NOx 


Emissions  from  Industrial  Boilers,  is 
applicable  state-wide,  and  was  effective 
in  December  2001.  Section  2,  Control  of 
NOx  Emissions  from  Industrial  Boilers 
and  Process  Heaters  at  Petroleum 
Refineries,  is  applicable  in  New  Castle 
County.  DNREC  revised  Section  2, 
effective  July  2007.  EPA  approved  the 
revisions  to  Section  2  into  the  Delaware 
SIP  on  May  15,  2012  (77  FR  28489). 

•  7  DE  Admin.  Code  1131,  Low 
Enhanced  Inspection  and  Maintenance 
(I/M).  Delaware’s  enhanced  I/M  program 
is  applicable  in  New  Castle  and  Kent 
Counties,  and  was  approved  into  the 
Delaware  SIP  by  EPA  on  September  30, 
1999  (64  FR  52657).  Revisions  to  the 
enhanced  I/M  program  were  approved 
by  EPA  on  November  26,  2003  (68  FR 
228). 

Please  note  that  for  Delaware’s 
redesignation  request  for  the  1997 
annual  PM2.5  NAAQS,  the  following 
additional  control  measure  was  also 
included. 

Delaware-Specific  Control  Measures 

•  Consent  Decree  with  Premcor 
Refinery  at  Delaware  City  (formerly 
Motiva  Enterprises),  New  Castle  County, 
Control  of  SO2,  and  NOx  Emissions  from 
Boilers  and  Heaters,  Effective  2006, 

Civil  Action  No.  H-01-0978.  This 
federal  consent  decree  was  lodged  in  the 
United  States  Court  for  the  Southern 
District  of  Texas  on  March  21,  2001. 

b.  Federal  Measures  Implemented 

•  EPA’s  New  Source  Performance 
Standards  for  Woodstoves  (NSPS),  40 
CFR  part  60,  subpart  AAA. 

•  Control  of  Emissions  from  New  and 
In-Use  non-road  Compression  Engines, 
40  CFR  part  89. 

•  Control  of  Air  Pollution; 
Determination  of  Significance  for  Non¬ 


road  Sources  and  Emission  Standards 
for  New  Non-road  Compression  Ignition 
Engines  at  or  Above  37  Kilowatts  (59  FR 
31036,  June  17,  1994). 

•  Emissions  for  New  Non-road  Spark- 
Ignition  Engines  At  or  Below  19 
Kilowatts  (60  FR  34581,  July  3,  1995). 

•  Final  Rule  for  New  Gasoline  Spark- 
Ignition  Marine  Engines;  Exemptions  for 
New  Non-road  Compression-Ignition 
Engines  at  or  Above  37  Kilowatts  and 
New  Non-road  Spark-Ignition  Engines  at 
or  Below  19  Kilowatts  (61  FR  52088, 
October  4, 1996). 

•  Control  of  Emissions  of  Air 
Pollution  from  Non-road  Diesel  Engines 
(63  FR  56967,  October  23,  1998). 

•  Phase  2  Emission  Standards  for 
New  Non-road  Non-handheld  Spark 
Ignition  Engines  At  or  Below  19 
Kilowatts  (64  FR  15207,  March  30, 

1999). 

•  Phase  2  Emission  Standards  for 
New  Non-road  Spark-Ignition  Handheld 
Engines  At  or  Below  19  Kilowatts  and 
Minor  Amendments  to  Emission 
Requirements  Applicable  to  Small 
Spark-Ignition  Engines  and  Marine 
Spark-Ignition  Engines  (65  FR  24268, 
April  25,  2000). 

•  Control  of  Emissions  from  Non-road 
Large  Spark-Ignition  Engines  and 
Recreational  Engines  (Marine  and  Land- 
Based),  (67  FR  68241,  November  8, 
2002). 

•  Control  of  Emissions  of  Air 
Pollution  from  Non-road  Diesel  Engines 
and  Fuel  (Clean  Air  Non-road  Diesel 
Rule — Tier  4),  (69  FR  38958,  June  29, 
2004). 

•  Control  of  Emissions  from  Non-road 
Spark-Ignition  Engines  and  Equipment 
(Bond  Rule),  (73  FR  59034,  October  8, 
2008). 

•  Heavy-Duty  Highway  Rule,  40  CFR 
part  86,  Subpart  P. 
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•  Federal  Tier  1  New  Vehicle 
Emission  and  New  Federal  Evaporative 
Emission  Standards. 

•  The  Tier  2  vehicle  and  gasoline 
sulfur  program.  Subpart  H  of  40  CFR 
part  80,  40  CFR  part  85,  and  40  CFR  part 
86. 

•  Ozone  Transport  Commission 
(OTC)  National  Low  Emission  Vehicle 
Program  (NLEV). 

EPA  has  reviewed  both  redesignation 
requests  and  maintenance  plans  for  the 
1997  annual  and  2006  24-hoirr  PM2.5 
standards  and  foimd  that  DNREC  has 
demonstrated  that  it  has  controlled 
emissions  of  PM2.5  and  its  precursors 
through  numerous  permanent  and 
enforceable  emission  control  measures, 
resulting  in  permanent  and  enforceable 
emission  reductions  adequate  to  attain 
both  the  1997  annual  and  2006  24-hour 
PM2.5  NAAQS.  Therefore,  DNREC  has 
met  this  criterion  for  redesignation. 
However,  in  a  separate  rulemaking 
action,  published  on  February  22,  2013, 
EPA  identified  deficiencies  associated 
with  several  regulations  within  the 
approved  Delaware  SIP  including  a 
specific  provision  within  7-1100-1142 
Del.  Code  Regs  §  2  (Regulation  1142, 
Section  2.0,  Control  of  Nitrogen  Oxide 
(NOx)  Emissions  from  Industrial  Boilers 
and  Process  Heaters  at  Petroleum 
Refineries).  See  78  FR  12460.  In  that 
proposed  rulemaking  action,  EPA 
identified  specific  Delaware  regulations 
in  which  state  officials  are  provided 
unbounded  discretion  to  set  alternative 
emission  limits  during  periods  of  start¬ 
up  and  shutdown  of  equipment  through 
a  permitting  process  that  does  not  entail 
subsequent  approval  of  the  alternative 
emission  limits  through  a  SIP 
submission.  EPA  has  proposed  to  find 
that  this  process  constitutes  an 
impermissible  director’s  discretion 
provision  with  the  potential  to  allow 
impermissible  discretionary  exemptions 
from  SIP  emission  limits.  See  78  FR 
12495-12496.  EPA  will  be  taking  a 
separate  final  action  on  the  February  22, 
2013  proposed  rulemaking  action. 

EPA’s  analysis  indicates  that 
Regulation  1142,  Section  2.0  is  not 
necessary  for  attainment  of  the 
Philadelphia  Area.  The  Philadelphia 
Area  is  attaining  the  1997  annual  and 
2006  24-hour  PM2.5  NAAQS.  The 
Philadelphia  Area  came  into  attainment 
of  the  1997  annual  NAAQS  in  2009, 
considering  2007-2009  ambient  air 
quality  monitoring  data  (77  P’R  28782), 
and  continues  to  meet  that  standard. 
The  Philadelphia  Area  came  into 
attainment  for  the  2006  24-hour 
standard  in  2010,  considering  2008- 
2010  data  (78  FR  882),  and  continues  to 
meet  that  standard.  Furthermore,  actual 
emission  reductions  of  PM2..‘5  and  its 


precursors  have  been  achieved  between 
the  base  years  and  the  attainment  years 
for  both  standards.  For  the  1997 
NAAQS,  NOx  has  decreased  in  the 
Delaware  portion  of  the  Philadelphia 
Area  from  30,748  tpy  in  2002  to  23,084 
tpy  in  2007.  For  the  2006  NAAQS,  NOx 
has  decreased  in  the  Delaware  portion 
of  the  Philadelphia  Area  from  23,084 
tpy  in  2007  to  20,504  tpy  in  2008. 

Regulation  1142  Section  2.0  applies  to 
NOx  emissions  at  petroleum  refineries. 
There  is  only  one  such  petroleum 
refinery  in  Delaware,  and  it  is  subject  to 
a  federally-enforceable  consent  decree 
and  several  consent  decree  addendums 
between  the  source  and  EPA  which 
limit  NOx  emissions  and  require  NOx 
control  measures  at  several  units  at  the 
refinery.  Therefore,  EPA  is  not  relying 
upon  Regulation  1142  Section  2.0  in  its 
evaluation  of  the  permanent  and 
enforceable  attainment  measures. 
Through  numerous  permanent  and 
enforceable  regulations,  which  are 
incorporated  into  Delaware’s  SIP, 
Delaware  has  regulated  and  is 
continuing  to  regulate  somces  of  PM2.5 
and  its  precursors  in  the  Philadelphia 
Area.  Taking  into  consideration  existing 
regulations,  including  those  listed 
earlier  in  this  rulemaking  action,  which 
Delaware  included  in  Sections  4.3  of  its 
redesignation  requests  and  maintenance 
plans,  (with  the  exception  of  Regulation 
1142  Section  2.0),  EPA  has  concluded 
that  the  Philadelphia  Area  has  attained 
the  1997  and  2006  PM2.5  NAAQS  and 
that  Delaware  has  shovra  that 
attainment  of  these  standards  is  due  to 
permanent  and  enforceable  emission 
reductions. 

For  more  information  on  EPA’s 
analysis,  please  refer  to  EPA’s  TSD, 
available  in  the  docket  for  this 
rulemaking  action  at 
www.reguIations.gov.  See  Docket  ID  No. 
EPA-R03-OAR-2014-0022. 

B.  Maintenance  Plans 

On  December  12,  2012,  DNREC 
submitted  maintenance  plans  for  the 
1997  annual  and  2006  24-hour  PM2.5 
NAAQS,  as  required  by  section  175A  of 
the  CAA.  EPA’s  analysis  for  proposing 
approval  of  the  maintenance  plans  is 
provided  in  this  section. 

1 .  Attainment  Emissions  Inventories 

An  attainment  inventory  is  compri.sed 
of  the  omissions  during  the  time  period 
associated  with  the  monitoring  data 
showing  attainment.  DNREC  determined 
that  the  appropriate  attainment 
inventory  year  for  the  maintenance  plan 
for  the  1997  annual  PM2.5  NAAQS  is 
2007,  one  of  the  years  in  the  periods 
during  which  the  Philadelphia  Area 
monitored  attainment  of  the  1997 


annual  PM2.5  NAAQS.  DNREC 
determined  that  the  appropriate 
attainment  inventory  year  for  the 
maintenance  plan  for  the  2006  24-hours 
PM2.5  NAAQS  is  2008,  one  of  the  years 
in  the  periods  during  which  the 
Philadelphia  Area  monitored  attainment 
of  the  24-hour  PM2.5  NAAQS.  The  2007 
and  2008  inventory  included  in  the 
maintenance  plans  contains  primary 
PM2.5  emissions  (including 
condensables),  SO2,  and  NOx.  The 
underlying  emissions  data  DNREC 
submitted  to  support  the  2007  and  2008 
inventories  contains  the  additional 
PM2.5  precmsors,  ammonia  and  VOCs. 

In  its  redesignation  requests  and 
maintenance  plans  for  the  1997  annual 
and  2006  24-hour  PM2.5  standards, 
DNREC  described  the  methods  used  for 
developing  its  2007  and  2008 
inventories.  EPA  reviewed  the 
procedures  used  to  develop  the 
projected  inventories  and  found  them  to 
be  reasonable.  EPA  has  reviewed  the 
documentation  provided  by  DNREC  and 
found  the  2007  and  2008  emissions 
inventories  submitted  with  the 
maintenance  plans  to  be  approvable.  For 
more  information  on  EPA’s  analysis  of 
the  2007  and  2008  emissions 
inventories,  see  EPA’s  Inventory  TSDs, 
dated  January  28,  2014,  available  in  the 
docket  for  this  rulemaking  action  at 
www.regulations.gov. 

2.  Maintenance  Demonstration 

Section  175 A  requires  a  state  seeking 
redesignation  to  attainment  to  submit  a 
SIP  revision  to  provide  for  the 
maintenance  of  the  NAAQS  in  the  area 
“for  at  least  10  years  after  the 
redesignation.’’  EPA  has  interpreted  this 
as  a  showing  of  maintenance  “for  a 
period  of  ten  years  following 
redesignation.’’  Where  the  emissions 
inventory  method  of  showing 
maintenance  is  used,  its  purpose  is  to 
show  that  emissions  during  the 
maintenance  period  will  not  increase 
over  the  attainment  year  inventory.  See 
1992  Calcagni  Memorandum,  pages  9- 
10. 

For  a  demonstration  of  maintenance, 
omissions  inventories  are  required  to  be 
projected  to  future  dates  to  assess  the 
influence  of  future  growth  and  controls; 
however,  the  demonstration  need  not  be 
based  on  modeling.  See  Wall  v.  EPA, 
supra;  Sierra  Club  v.  EPA,  supra.  See 
also  66  FR  53099-53100  and  68  FR 
25430-32.  DNREC  uses  projection 
inventories  to  show  that  the  Delaware 
portion  of  the  Area  will  remain  in 
attainment  and  developed  projection 
inventories  for  an  interim  year  of  201 7 
and  a  maintenance  plan  end  year  of 
2025  to  .show  that  future  emi.ssions  of 
NOx.  SO2,  and  direct  PM2,5  will  remain 
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at  or  below  the  attainment  year  2007 
and  2008  attainment-level  emissions 
levels,  for  the  1997  annual  and  2006  24- 
hour  PM2.5,  respectively,  throughout  the 
Delaware  portion  of  the  Area  through 
the  year  2025. 

EPA  has  reviewed  the  documentation 
provided  by  DNREC  for  developing 
annual  2017  and  2025  emissions 
inventories  for  the  Delaware  portion  of 
the  Area.  EPA  has  determined  that  the 
2017  and  2025  projected  emissions 
inventories  provided  by  DNREC  are 
approvable.  For  more  information  on 
EPA’s  analysis  of  the  emissions 
inventories,  see  EPA’s  Inventory  TSDs, 
dated  January  28,  2014,  available  in  the 
docket  for  this  rulemaking  action  at 
www.regulations.gov. 


Tables  5a,  6a,  and  7a  provide  a 
summary  of  the  direct  PM2.5,  NOx,  and 
SO2,  respectively,  emissions  inventories 
for  the  Delaware  portion  of  the 
Philadelphia  Area  for  the  2007 
attainment  year,  the  2017  interim  year, 
and  the  2025  maintenance  plan  end  year 
for  the  1997  annual  PM2.5  NAAQS. 
Tables  5b,  6b,  and  7b  provide  a 
summary  of  the  direct  PM2.5,  NOx,  and 
SO2,  respectively,  emissions  inventories 
for  the  entire  Philadelphia  Area  for  the 
2007  attainment  year,  the  2017  interim 
year,  and  the  2025  maintenance  plan 
end  year  for  the  1997  annual  PM2.5 
NAAQS.  The  inventories  show  that, 
between  2007  and  2025,  the  Area  is 
projected  to  reduce  direct  PM2.5 
emissions  by  9,055  tpy,  NOx  emissions 


by  106,099  tpy,  and  SO2  emissions  by 
34,265  tpy.  Thus,  the  projected 
emissions  inventories  show  that  the 
Delaware  portion  of  the  Philadelphia 
Area  will  continue  to  maintain  the  1997 
annual  PM2.5  standards  during  the 
maintenance  period.  Note  that  the 
emission  projections  for  the  Delaware 
portion  of  the  Area  contain 
subcategories  for  point  source  and  non¬ 
road  emissions  sources.  “Non-road, 
MAR’’  refers  to  Marine  Vessels,  Aircraft 
and  Locomotives  (MAR).  “Non-road, 
NMIM’’  refers  to  emissions  sources 
covered  by  the  National  Mobile 
Inventory  Model  (NMIM).  Point  source 
emissions  are  reported  as  either  from 
electric  generating  units  (EGUs)  or  from 
non-EGU  point  sources. 


Table  5a— Comparison  of  2007,  2017,  and  2025  Emissions  of  Direct  PM2.5  for  the  Delaware  Portion  of  the 

Philadelphia  Area 

[tpy] 


Direct  PM2.5 


2007 

-2017 

2007- 

-2025 

Sector 

2007 

2017 

2025 

Reduction 

Percent 

reduction 

Reduction 

Percent 

reduction 

Non-point . 

1,207 

1,235 

1,310 

-28 

-2.3 

-8.5 

Non-road,  MAR  . 

171 

61 

44 

110 

64.2 

74.0 

Non-road,  NMIM  . 

156 

106 

103 

51 

32.5 

34.0 

On-road  . 

324 

199 

199 

125 

38.6 

125 

38.6 

Point,  EGU  . 

519 

502 

520 

17 

3.2 

-1 

-0.2 

Point,  non-EGU  . 

816 

742 

716 

75 

9.1 

100 

12.2 

Total  . 

3,193 

2,844 

349 

11 

301 

9 

Table  5b— Comparison  of  2007,  2017,  and  2025  Emissions  of  Direct  PM2.5  for  the  Entire  Philadelphia  Area 

[tpy] 


Direct  PM2.5 

Sector 

2007- 

2025 

2007 

2017 

2025 

Reduction 

Percent 

reduction 

Point  . 

4,573 

3,825 

3,875 

698 

15.3 

Non-point  . 

17,879 

13,358 

12,983 

4,897 

27.4 

On-road  . 

3,795 

2,488 

1,443 

2,352 

62.0 

Non-road  . 

2,466 

1,606 

1,357 

1,109 

45.0 

Total  . 

28,713 

21 ,277 

19,657 

9,055 

31.5 

Table  6a— Comparison  of  2007,  2017,  and  2025  Emissions  of  NOx  for  the  Delaware  Portion  of  the 

Philadelphia  Area 
[tpy] 


NO. 


2007 

-2017 

2007- 

-2025 

Sector 

2007 

2017 

2025 

Reduction 

Percent 

reduction 

Reduction 

Percent 

reduction 

Non-point . 

1,293 

1,295 

1,296 

-0.2 

-3 

-0.2 

Non-road,  MAR  . 

2,825 

1,810 

1,279 

35.9 

1,546 

54.7 

Non-road,  NMIM  . 

1,755 

997 

837 

43.2 

918 

52.3 

On-road  . 

10,577 

6,273 

6,273 

40.7 

4,304 

40.7 

20154 


Federal  Register/ Vol.  79,  No.  70 /Friday,  April  11,  2014 /Proposed  Rules 


Table  6a— Comparison  of  2007,  2017,  and  2025  Emissions  of  NOx  for  the  Delaware  Portion  of  the 

Philadelphia  Area— Continued 
[tpy] 


NO. 


2007 

-2017 

2007- 

-2025 

Sector 

2007 

2017 

2025 

Reduction 

Percent 

reduction 

_ 1 _ 

Reduction 

Percent 

reduction 

Point,  EGU  . 

Point,  non-EGU  . 

2,865 

3,770 

1,698 

2,402 

1 ,758 
2,355 

1,167 

1,368 

38.7 

37.5 

Total  . 

23,084 

14,475 

13,797 

8,609 

37 

9,287 

40 

Table  6b— Comparison  of  2007,  2017,  and  2025  Emissions  of  NOx  for  the  Entire  Philadelphia  Area 

[tpy] 


NOx 

Sector 

2007- 

2025 

2007 

2017 

2025 

Reduction 

Percent 

reduction 

Point  . 

31 ,759 

13,049 

19,817 

1 1 ,942 

37.6 

Non-point  . 

18,043 

17,528 

17,741 

302 

1.7 

On-road  . 

106,315 

62,056 

26,648 

79,668 

74.9 

Non-road  . 

31 ,850 

20,935 

17,662 

14,188 

44.5 

Totai  . 

187,967 

113,568 

81 ,868 

106,099 

56.4 

Table  7a— Comparison  of  2007,  2017,  and  2025  Emissions  of  SO2  for  the  Delaware  Portion  of  the 

Philadelphia  Area 
[tpy] 


SO2 


2007 

-2017 

2007- 

-2025 

Sector 

2007 

2017 

2025 

Reduction 

Percent 

reduction 

Reduction 

Percent 

reduction 

Non-point . 

630 

521 

469 

109 

17.4 

161 

25.6 

Non-road,  MAR  . 

1,027 

112 

37 

915 

89.1 

990 

96.4 

Non-road,  NMIM  . 

91 

2 

3 

89 

97.3 

88 

96.5 

On-road  . 

100 

98 

98 

2 

2.4 

2 

2.4 

Point,  EGU  . 

9,119 

2,419 

2,572 

6,700 

73.5 

6,547 

71.8 

Point,  non-EGU  . 

4,261 

3,843 

3,780 

418 

9.8 

482 

11.3 

Total  . 

8,234 

54 

8,271 

54 

Table  7b— Comparison  of  2007,  2017,  and  2025  Emissions  of  SO2  for  the  Entire  Philadelphia  Area 

[tpy] 


SO2 

Sector 

2007- 

2025 

2007 

2017 

2025 

Reduction 

Percent 

reduction 

Point . 

35035 

13375 

13553 

21482 

61.3 

Non-point  . 

16763 

13466 

9756 

7007 

41.8 

On-road  . 

773 

578 

422 

351 

45.4 

Non-road  . 

6134 

851 

709 

5425 

88.4 

Total  . 

58705 

28270 

24440 

34265 

58.4 

Tables  8a,  9a,  and  10a  provide  a 
summary  of  the  direct  PM2.5.  NOx,  and 


SO2,  respectively,  emissions  inventories 
for  the  Delaware  portion  of  the 


Philadelphia  Area  for  the  2008 
attainment  year,  the  2017  interim  year. 
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and  the  2025  maintenance  plan  end  year 
for  the  2006  24-hour  PM2.5  NAAQS. 
Tables  8b,  9b,  and  10b  provide  a 
summary  of  the  direct  PM2.5,  NOx,  and 
SO2,  respectively,  emissions  inventories 
for  the  entire  Philadelphia  Area  for  the 
2007  attainment  year,  the  2017  interim 


year,  and  the  2025  maintenance  plan 
end  year  for  the  2006  24-hour  PM2.5 
NAAQS.  The  inventories  show  that, 
between  2008  and  2025,  the  Area  is 
projected  to  reduce  direct  PM2.5 
emissions  by  6,287  tpy,  NOx  emissions 
by  73,606  tpy,  and  SO2  emissions  by 


29,990  tpy.  Thus,  the  projected 
emissions  inventories  show  that  the 
Delaware  portion  of  the  Philadelphia 
Area  will  continue  to  maintain  the  2006 
24-hour  PM2.5  standards  during  the 
maintenance  period. 


Table  8a— Comparison  of  2008,  2017,  and  2025  Emissions  of  Direct  PM2.5  for  the  Delaware  Portion  of  the 

Philadelphia  Area 
[tpy] 


Direct  PM2.5 


2008 

-2017 

2008- 

-2025 

Sector 

2008 

2017 

2025 

Reduction 

Percent 

reduction 

Reduction 

Percent 

reduction 

Non-point . 

1,191 

1,247 

1,327 

-56 

-4.7 

-136 

-11.4 

Non-road,  MAR  . 

164 

59 

42 

106 

64.3 

122 

74.3 

Non-road,  NMIM  . 

148 

106 

103 

42 

28.6 

45 

30.2 

On-road  . 

282 

199 

199 

83 

29.4 

83 

29.4 

Point,  EGU  . 

396 

410 

427 

-14 

-3.5 

-32 

-8.0 

Point,  non-EGU  . 

713 

504 

398 

209 

29.3 

315 

44.1 

Total  . 

2,894 

2,524 

2,497 

370 

13 

396 

14 

Table  8b— Comparison  of  2008,  2017,  and  2025  Emissions  of  Direct  PM2.5  for  the  Entire  Philadelphia  Area 

[tpy] 


Direct  PM2  5 

Sector 

2008- 

2025 

2008 

2017 

2025 

Reduction 

Percent 

reduction 

Point  . 

4,790 

4,006 

4,058 

731 

15.3 

Non-point  . 

1 1 ,935 

8,917 

8,667 

3,269 

27.4 

On-road  . 

2,437 

1,125 

951 

1,486 

61.0 

Non-road  . 

1,728 

1 ,598 

927 

801 

46.4 

Total  . 

20,889 

15,646 

14,602 

6,287 

30.1 

Table  9a— Comparison  of  2008,  2017,  and  2025  Emissions  of  NOx  for  the  Delaware  Portion  of  the 

Philadelphia  Area 
[tpy] 


NOx 


Sector 

2008 

-2017 

2008- 

-2025 

2008 

2017 

2025 

Reduction 

Percent 

Reduction 

Reduction 

Percent 

Reduction 

Non-point . 

1,287 

1,299 

1,297 

-12 

-0.9 

-10 

-0.8 

Non-road,  MAR  . 

2,641 

1,760 

1,247 

881 

33.3 

1,394 

52.8 

Non-road,  NMIM  . 

1,676 

997 

837 

679 

40.5 

840 

50.1 

On-road  . 

9,311 

6,273 

6,273 

3,038 

32.6 

3,038 

32.6 

Point,  EGU  . 

2,185 

1,629 

1,707 

556 

25.4 

478 

21.9 

Point,  non-EGU  . 

3,404 

1,724 

1,421 

1,680 

49.4 

1,983 

58.3 

Total  . 

20,504 

13,682 

12,782 

6,822 

33 

7,722 

38 
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Table  9b— Comparison  of  2008,  2017,  and  2025  Emissions  of  NOx  for  the  Entire  Philadelphia  Area 

[tpy] 


NOx 

Sector 

2008- 

2025 

2008 

2017 

2025 

Reduction 

Percent 

reduction 

Point  . 

31 ,233 

12,833 

19,489 

1 1 ,744 

37.6 

Non-point  . 

23,477 

22,807 

23,085 

392 

1.7 

On-road  . 

25,905 

17,028 

14,366 

1 1 ,540 

44.5 

Non-road  . 

66,631 

38,892 

16,701 

49,930 

74.9 

Total  . 

147,247 

91,560 

73,640 

73,606 

50.0 

Table  10a— Comparison  of  2008,  2015,  and  2025  Emissions  of  SO2  for  the  Delaware  Portion  of  the 

Philadelphia  Area 
[tpy] 


SO2 


2008 

-2017 

2008- 

-2025 

Sector 

2008 

2017 

2025 

Reduction 

Percent 

reduction 

Reduction 

Percent 

reduction 

Non-point . 

402 

336 

286 

66 

16.5 

116 

28.8 

Non-road,  MAR  . 

1,039 

120 

39 

919 

88.4 

1,000 

96.2 

Non-road,  NMIM  . 

28 

2 

3 

25 

91.0 

25 

88.4 

On-road  . 

94 

98 

98 

-3 

-3.4 

-3 

-3.4 

Point,  EGU  . 

7,122 

2,017 

2,161 

5,104 

71.7 

4,960 

69.7 

Point,  non-EGU  . 

3,454 

2,559 

2,096 

895 

25.9 

1,358 

39.3 

Total  . 

12,139 

5,132 

4,683 

7,007 

58 

7,456 

61 

Table  1 0b— Comparison  of  2008,  2015,  and  2025  Emissions  of  SO2  for  the  Entire  Philadelphia  Area 

[tpy] 


d 

CO 

Sector 

2008- 

2025 

2008 

2017 

2025 

Percent 

reduction 

Point . 

29,340 

1 1 ,201 

1 1 ,350 

61.3 

Non-point  . 

17,016 

13,669 

9,903 

41.8 

On-road  . 

5,312 

737 

614 

88.4 

Non-road  . 

416 

311 

227 

45.4 

Total  . 

52,085 

25,919 

57.6 

Sections  8.2.3,  Control  Measures  for 
Maintenance  of  Good  Air  Quality,  in 
Delaware’s  maintenance  plans  and 
redesignation  requests  for  both  the  1997 
annual  and  2006  24-hour  PM2.5 
standards,  summarize  emission 


reductions  between  the  attainment  years 
and  the  maintenance  plan  end  years,  i.e. 
between  2007  or  2008  and  2025  in  the 
Delaware  portion  of  the  Area.  The 
emissions  reductions  data  included  in 
Tables  8-6  of  Sections  8.2.3  of 


Delaware’s  redesignations  requests  and 
maintenance  plans  for  the  1997  annual 
and  2006  24-hour  PM2.5  NAAQS  are 
summarized  in  Tables  11a  and  lib,  for 
the  1997  annual  and  2006  24-hour 
NAAQS,  respectively. 


Table  1  la— 2007  to  2025  Emission  Reductions  Due  to  Control  Measures  for  the  1997  Annual  PM2.5 

Standard 


NOx 

PM2..5 

SO2 

EGUs 

DE  Admin  Code  1146  (Multi-Pollutant  Regulation)  . 

1 ,240.8 

1 

10.5 

6,562.4 
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Table  lla— 2007  to  2025  Emission  Reductions  Due  to  Control  Measures  for  the  1997  Annual  PM2.5 

Standard— Continued 


NOx 

PM2.5 

SO2 

Non-EGUs 

Delaware  City  Refinery  NOx  CAP  (1650  tpy)  post-2015  . 

Reciprocating  Internal  Combustion  Engines — Maximum  Achievable  Control  Technology, 

1,157.26 

0.00 

0.00 

(RICE  MACT)  (76  FR  12863)  . 

0.02 

0.08 

0.00 

Chrysler  Plant  Shutdown/unit  shutdown . 

6.50 

0.89 

16.64 

Non-point 

RICE  MACT  . 

EPA  New  Source  Performance  Standards  for  Woodstoves  (NSPS),  40  CFR  part  60,  sub- 

42.51 

0.30 

0.00 

part  AAA  . 

5.00 

76.64 

0.84 

Non-road  (NMIM  model)  . 

918 

53 

88 

On-road  (MOVES  model)  . 

4,304 

125 

2 

Marine  Vessels,  Aircraft  and  Locomotives  (MAR) 

Control  of  Emissions  of  Air  Pollution  from  Locomotive  Engines  and  Marine  Compression- 

Ignition  Engines  Less  Than  30  Liters  per  Cylinder;  Republication;  Final  Rule.  (73  FR 
37096)  . 

933 

37 

152 

Control  of  Emissions  From  New  Marine  Compression-Ignition  Engines  at  or  Above  30  Li- 

ters  per  Cylinder  (75  FR  22895)  . 

631 

90 

836 

Totals  . 

9,241 

394 

7,660 

Table  lib— 2008  to  2025  Emission  Reductions  due  to  Control  Measures  for  the  2006  24-Hour  PM2.5 

Standard 


NOx 

PM2.5 

SO2 

EGUs 

DE  Admin  Code  1146  (Multi-Pollutant  Regulation)  . 

953.4 

3.5 

5,171.1 

Non-EGUs 

Delaware  City  Refinery  NOx  CAP  (1650  tpy)  post-2015  . 

874.7 

0.0 

0.0 

RICE  MACT  (76  FR  12863)  . 

0.0 

0.1 

0.0 

Chrysler  Plant  Shutdown/unit  shutdown . 

8.4 

0.7 

6.0 

Area 

RICE  MACT  . 

42.5 

0.3 

0.3 

Woodstoves  NSPS,  40  CFR  part  60  . 

4.9 

74.1 

0.8 

Non-road  (NMIM  model)  . 

840 

45 

25 

On-road  (MOVES  model)  . 

3,038 

83 

-3 

Marine  Vessels,  Aircraft  and  Locomotives  (MAR) 

Control  of  Emissions  of  Air  Pollution  from  Locomotive  Engines  and  Marine  Compression- 

Ignition  Engines  Less  Than  30  Liters  per  Cylinder;  Republication;  Final  Rule.  (73  FR 
37096)  . 

862.3 

32.9 

150.1 

Control  of  Emissions  From  New  Marine  Compression- Ignition  Engines  at  or  Above  30  Li- 

ters  per  Cylinder  (75  FR  22895)  . 

597.3 

90.7 

850.7 

Total  . 

7,221 

330 

6,200 

Delaware  included  Regulation  1142, 
Section  2.0,  Control  of  Nitrogen  Oxide 
(NOx)  Emissions  from  Industrial  Boilers 
and  Process  Heaters  at  Petroleum 
Refineries,  in  that  list.  However,  as 
explained  above,  Regulation  1142, 
Section  2.0  is  the  subject  of  a  separate 
proposed  rulemaking  action,  published 


on  February  22,  2013  (78  FR  12460). 
Therefore,  EPA  has  conducted  an 
analysis  to  determine  if  the  area  can 
demonstrate  maintenance  without 
emission  reductions  from  that 
regulation. 

Delaware  has  determined  that 
Regulation  1142,  Section  2.0,  also 


known  as  the  Delaware  City  Refinery 
NOx  Cap,  achieves  1,157.26  tons  of  NOx 
reductions  between  2007  and  2025,  and 
874.7  tons  of  NOx  reductions  between 
2008  and  2025.  (See  Tables  8-6  of 
Delaware’s  redesignation  requests  for 
the  1997  annual  and  2006  24-hour  PM2.5 
NAAQS,  respectively.) 
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Table  12— Maintenance  Demonstration,  Not  Considering  Emission  Reductions  From  Delaware  Regulation 

1142 


1997  annual  PM2S  NAAQS  NOx  (tons) 

2006  24-hour  PM2  .s  NAAQS  NOx  (tons) 

2025  Maintenance  Year  . 

Plus  Reductions  from  Regulation  1142,  Section  2  . 

Adjusted  2025  . 

2007  Attainment  Year . 

81 ,868 
1,157.26 
83,025 
187,967 

2025  Maintenance  Year . 

Plus  Reductions  from  Regulation  1142,  Section  2 . 

Adjusted  2025  . 

2008  Attainment  Year . 

73,640 

874.7 

74,515 

147,247 

In  both  cases,  the  adjusted  2025  NOx 
emissions  are  well  below  the  attainment 
year  emissions.  Therefore,  Regulation 
1142,  Section  2  is  not  needed  for 
maintenance  of  either  the  1997  annual 
or  2006  24-hour  PM2.5  NAAQS. 

Therefore,  EPA  is  not  relying  upon 
Regulation  1142,  Section  2.0  in  its 
evaluation  of  Delaware’s  maintenance 
plans  for  the  1997  annual  or  2006  24- 
hour  PM2.5  NAAQS. 

3.  Monitoring  Network 

There  are  four  PM2.5  monitors  in  the 
Delaware  portion  of  the  Philadelphia 
Area.  Delaware’s  maintenance  plans 
include  a  commitment  to  continue  to 
operate  its  EPA-approved  monitoring 
network,  as  necessary  to  demonstrate 
ongoing  compliance  with  the  1997 
annual  and  2006  24-hour  PM2.5  NAAQS. 
DNREC  will  consult  with  EPA  prior  to 
making  any  necessary  changes  to  the 
PM2.5  monitoring  network  and  will 
continue  to  quality  assure  the 
monitoring  data  in  accordance  with  the 
requirements  of  40  CFR  part  58. 

4.  Verification  of  Continued  Attainment 

Delaware  will  acquire  ambient 
monitoring  and  source  emission  data  to 
track  attainment  and  maintenance. 
Delaware  will  also  track  the  progress  of 
the  maintenance  demonstration  by 
periodically  updating  the  emissions 
inventory  as  required  by  the  Annual  Air 
Emissions  Reporting  Requirements  Rule 
(AERR),  or  as  required  by  federal 
regulation  during  the  maintenance  plan 
period.  This  includes  developing  annual 
inventories  for  major  point  sources  and 
a  comprehensive  periodic  inventory 
covering  all  source  categories  every 
three  years.  Tracking  will  include  the 
evaluation  of  annual  and  periodic 
evaluations  for  any  significant  emission 
increases  above  the  2007  and  2008 
attainment  year  levels. 

5.  Contingency  Measures 

The  contingency  plan  provisions  are 
designed  to  promptly  correct  a  violation 
of  either  the  1997  annual  or  the  2006  24- 
hour  PM2.5  NAAQS  that  occurs  in  the 
Area  after  redesignation.  Section  175A 
of  the  CAA  requires  that  a  maintenance 
plan  include  such  contingency 
measures  as  EPA  deems  necessary  to 


ensure  that  Delaware  will  promptly 
correct  a  violation  of  either  the  1997 
annual  or  the  2006  24-hour  PM2.5 
NAAQS  that  occurs  in  the  Area  after 
redesignation.  The  maintenance  plan 
should  identify  the  events  that  would 
“trigger”  the  adoption  and 
implementation  of  a  contingency 
measure(s),  the  contingency  measmefs) 
that  would  be  adopted  and 
implemented,  and  the  schedule 
indicating  the  time  frame  by  which  the 
state  would  adopt  and  implement  the 
measure(s). 

Delaware’s  maintenance  plans  outline 
the  procedures  for  the  adoption  and 
implementation  of  contingency 
measures  to  further  reduce  emissions 
should  a  violation  occur.  Delaware’s 
contingency  measures  include  a 
warning  level  response  and  an  action 
level  response.  An  initial  warning  level 
response  is  triggered  for  the  1997  annusd 
PM2.5  NAAQS  when  the  PM2.5  average 
of  the  weighted  annual  mean  for  a  single 
calendar  year  exceeds  15.1  pg/m^  at  any 
monitor  within  the  Philadelphia  Area. 
An  initial  warning  level  response  is 
triggered  for  the  2006  24-hour  PM2.5 
NAAQS  when  the  98th  percentile  24- 
hour  PM2.5  concentration  for  a  single 
calendar  year  exceeds  35.5  pg/m^ 
within  the  Area.  In  addition,  for  both 
the  1997  annual  and  2006  24-hour 
PM2.5,  a  warning  level  response  is  also 
triggered  if  total  PM2,5,  NOx  and  SO2 
emissions  in  the  Delaware  portion  of  the 
Area  increase  more  than  10%  above 
attainment  year  levels. 

For  the  1997  annual  PM2.5  NAAQS, 
the  action  level  response  will  be 
prompted  by  any  one  of  the  following; 

(1)  A  two-year  average  of  the  weighted 
annual  mean  of  15.1  pg/m^  or  greater 
occurs  within  the  Area;  or  (2)  a  violation 
of  the  standard  occurs  in  the  Area  (i.e. 

a  three-year  average  of  the  weighted 
annual  means  of  15.1  pg/m^  or  greater). 
For  the  2006  24-hour  PM2.5  NAAQS,  the 
action  level  response  will  be  prompted 
by  any  one  of  the  following:  (1)  a  two- 
year  average  of  the  98th  percentile  of 
35.5  p  g/m-^or  greater  within  the  Area;  or 

(2)  a  violation  of  the  standard  occurs  in 
the  Area  (i.e.  a  three-year  average  of  the 
98th  percentile  of  35.5  pg/m^  or 
greater). 


In  order  to  select  appropriate 
corrective  measures  for  warning  or 
action  level  triggers,  DNREC  will 
conduct  a  study  to  determine  the  causes 
of  the  violation  and  the  control 
measures  necessary  to  mitigate  the 
problem.  The  study  will  evaluate 
whether  the  trend,  if  any,  is  likely  to 
continue  and  if  so,  the  control  measures 
necessary  to  reverse  the  trend  taking 
into  consideration  ease  and  timing  for 
implementation  as  well  as  economic 
and  social  considerations.  Based  on  the 
results  of  the  analysis,  contingency 
measures  will  be  selected.  However,  if 
a  new  measure  is  already  promulgated 
and  scheduled  to  be  implemented  at  the 
federal  or  state  level  at  such  time  after 
the  exceedance,  and  that  measure  or 
control  is  determined  to  be  sufficient  to 
address  the  upward  trend  in  air  quality, 
additional  local  measures  may  he 
unnecessary.  Delaware  will  submit  to 
EPA  an  analysis  to  demonstrate  the 
proposed  measures  are  adequate  to 
return  the  area  to  attainment.  Adoption 
of  additional  control  measures  is  subject 
to  necessary  administrative  and  legal 
processes. 

Should  a  warning  level  response  be 
triggered,  measures  that  can  be 
implemented  in  a  short  time  will  be 
selected  in  order  to  be  in  place  within 
18  months  from  the  close  of  the 
calendar  year  that  prompted  the 
warning  level.  Should  an  action  level 
response  be  triggered,  implementation 
of  necessary  control  measures  will  take 
place  as  expeditiously  as  possible,  but 
in  no  event  later  than  18  months  after 
the  DNREC  makes  a  determination, 
based  on  quality-assured  ambient  data, 
that  a  violation  of  the  NAAQS  has 
occurred. 

DNREC  has  indentified  the  following 
potential  contingency  measures  for  both 
the  1997  annual  and  2006  24-hour 
maintenance  plans. 

•  Lower  particulate  limits  for  No.  6 
fuel  oil-fired  boilers. 

•  Working  with  the  local 
metropolitan  planning  agencies  to 
implement  transportation  control 
measures. 

•  Low-sulfur  distillate  and  residual 
fuels. 

•  Additional  PM2.5  controls  for  ECUs 
and  large  industrial  boilers  burning 
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fuels  other  than  distillate  fuel  or  natural 
gas. 

•  Vehicle  inspection  and 
maintenance  program  enhancements 
(increase  weight  limit,  addition  of  diesel 
vehicles,  etc.). 

•  Alternative  fuel  and  additional 
diesel  retrofit  programs  for  fleet  vehicle 
operations. 

•  Require  NOx  or  SO2  emission 
offsets  for  new  and  modified  major 
sources. 

•  Increase  the  ratio  of  emission  offsets 
required  for  new  sources. 

•  Require  NOx  or  SO2  controls  on 
new  minor  sources  (less  than  100  tons). 

•  Require  increased  recovery 
efficiency  at  sulfur  recovery  plants. 

•  Broader  geographic  applicability  of 
existing  measures. 

•  Fuel  switching  from  coal  to  natural 
gas  at  the  Calpine  Edge  Moor  power 
plant  (contingency  measure  only  in  the 
24-hour  PM2.5  NAAQS  maintenance 
plan). 

6.  EPA’s  Evaluation  of  VOC  and 
Ammonia  Precursors  in  Delaware’s 
Maintenance  Plans 

With  regard  to  the  redesignation  of 
the  Delaware  portion  of  the 
Philadelphia  Area  in  evaluating  the 
effect  of  the  Court’s  remand  of  EPA’s 
1997  PM2.5  Implementation  Rule,  which 
included  presumptions  against 
consideration  of  VOC  and  ammonia  as 
PM2.5  preciusors,  EPA  in  this  proposed 
rulemaking  action  is  also  considering 
the  impact  of  the  decision  on  the 
maintenance  plan  required  under 
sections  175A  and  107(d)(3)(E)(iv).  To 
begin  with,  EPA  notes  that  the  Area  has 
attained  both  the  1997  annual  and  2006 
24-hour  PM2.5  standard  and  that 
Delaware  has  shown  that  attainment  of 


these  standards  is  due  to  permanent  and 
enforceable  emission  reductions. 

EPA  proposes  to  determine  that  the 
Delaware’s  maintenance  plan  shows 
continued  maintenance  of  the  1997 
annual  and  2006  24-hour  PM2.5 
standards  by  tracking  the  levels  of  the 
precursors  whose  control  brought  about 
attainment  of  the  standards  in  the 
Philadelphia  Area.  EPA,  therefore, 
believes  that  the  only  additional 
consideration  related  to  the 
maintenance  plan  requirements  that 
results  from  the  Covut’s  January  4,  2013 
decision  is  that  of  assessing  the 
potential  role  of  VOC  and  ammonia  in 
demonstrating  continued  maintenance 
in  this  Area.  As  explained  subsequently, 
based  upon  dociunentation  provided  by 
the  State  and  supporting  information, 
EPA  believes  that  the  maintenance 
plans  for  the  Delaware  portion  of  the 
Area  need  not  include  any  additional 
emission  reductions  of  VOC  or  ammonia 
in  order  to  provide  for  continued 
maintenance  of  the  1997  annual  and  the 
2006  24-hoiu  PM2.5  NAAQS. 

First,  as  noted  previously  in  EPA’s 
discussion  of  section  189(e),  VOC 
emission  levels  in  the  Philadelphia  Area 
have  historically  been  well-controlled 
under  SIP  requirements  related  to  ozone 
and  other  pollutants.  Second,  total 
ammonia  emissions  throughout  the 
Philadelphia  Area  are  low,  especially  in 
comparison  to  the  total  amovmts  of  SO2, 
NOx,  and  even  direct  PM2.5  emissions 
from  sources  in  the  Area. 

In  the  Philadelphia  Area,  emissions  of 
direct  PM2,5,  NOx,  and  SO2  are 
projected  to  decrease  by  9,055  tpy, 
106,099  tpy,  and  34,265  tpy, 
respectively,  over  the  maintenance 
period  for  the  1997  annual  PM2.5 


NAAQS  and  by  6,287  tpy,  73,606  tpy, 
and  29,990  tpy,  respectively,  over  the 
maintenance  period  for  the  2006  24- 
hour  PM2.5  NAAQS.  See  Tables  5b 
through  10b.  In  addition,  emissions 
inventories  used  in  the  regulatory 
impact  analysis  (RIA)  for  the  2012  PM2.5 
NAAQS  show  that  VOC  and  ammonia 
emissions  are  projected  to  decrease  by 
33,076  tpy  and  611  tpy,  respectively, 
between  2007  and  2020.  See  Table  13. 
While  the  RIA  emissions  inventories  are 
only  projected  out  to  2020,  there  is  no 
reason  to  believe  that  this  downward 
trend  would  not  continue  through  2025. 
Given  that  the  Philadelphia  Area  is 
already  attaining  the  1997  annual  and 
2006  24-hour  PM2.5  NAAQS  even  with 
the  current  level  of  emissions  from 
sources  in  the  area,  the  downward  trend 
of  emissions  inventories  would  be 
consistent  with  continued  attainment. 
Indeed,  projected  emissions  reductions 
for  the  precursors  that  the  State  is 
addressing  for  purposes  of  the  1997 
annual  and  2006  24-hour  PM2.5  NAAQS 
indicate  that  the  area  should  continue  to 
attain  the  NAAQS  following  the 
precvusor  control  strategy  that  the  state 
has  already  elected  to  pursue.  Even  if 
VOC  and  ammonia  emissions  were  to 
increase  unexpectedly  between  2020 
and  2025,  the  overall  emissions 
reductions  projected  in  direct  PM2.5. 

SO2,  and  NOx  would  be  sufficient  to 
offset  any  increases.  For  these  reasons, 
EPA  believes  that  local  emissions  of  all 
of  the  potential  PM2.5  precursors  will 
not  increase  to  the  extent  that  they  will 
cause  monitored  PM2.5  levels  to  violate 
the  1997  annual  and  2006  24-hour  PM2.5 
standard  during  the  maintenance 
period. 


Table  13— Comparison  of  2007  and  2020  Emissions  of  VOC  and  Ammonia  for  the  Entire  Philadelphia  Area,  in 

tpy  13 


VOC 

Ammonia 

Sector 

2007 

2020 

Net  change 
2007-2020 

2007 

2020 

Net  change 
2007-2020 

Point  . 

9,475 

8,906 

569 

1,085 

-180 

Area . 

71,981 

72,537 

-556 

5,001 

-180 

Non-road  . 

27,267 

16,032 

1 1 ,234 

40 

-6 

On-road  . 

35,169 

13,340 

1,029 

977 

Fires  . 

1,798 

1,798 

125 

0 

Total  . 

145,689 

112,613 

7,890 

7,279 

611 

In  addition,  available  air  quality 
modeling  analyses  show  continued 
maintenance  of  the  standard  during  the 


’^Review  of  the  NAAQS  for  Particulate  Matter- 
Regulatory  Impact  Analy.sis.”  Docket  ID  No.  KPA- 
I IQ-OAK-201 0-0955. 


maintenance  period.  The  current  annual 
design  value  for  the  Area  is  13.7  pg/m^ 
and  the  current  24-hour  design  value  is 
33  pg/m^,  based  on  2010-2012  air 


These  emissions  estimates  were  taken  from  the 
emissions  inventories  developed  for  the  RIA  for  the 
2012PM2  S  NAAQS. 


quality  data,  which  are  well  below  the 
levels  of  the  1997  annual  and  2006  24- 
hour  PM2.5  NAAQS.  See  Tables  1  and  2. 
Moreover,  the  modeling  analysis 
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conducted  for  the  RIA  for  the  2012 
PM2.5  NAAQS  indicates  that  the  design 
values  for  the  Philadelphia  Area  are 
expected  to  continue  to  decline  through 
2020.  In  the  RIA  analysis,  the  2020 
modeled  annual  design  value  for  the 
Area  is  9.4  pg/m^  and  the  2020  24-hour 
design  value  is  24  pg/m^.^^  Given  that 
most  precursor  emissions  are  projected 
to  decrease  through  2025,  it  is 
reasonable  to  conclude  that  monitored 
PM2.5  levels  in  the  Area  will  also 
continue  to  decrease  through  2025. 

Thus,  EPA  believes  that  there  is 
ample  justification  to  conclude  that  the 
Delaware  portion  of  the  Philadelphia 
Area  should  be  redesignated,  even 
taking  into  consideration  the  emissions 
of  other  precursors  potentially  relevant 
to  PM2.5.  After  consideration  of  the  D.C. 
Circuit’s  January  4,  2013  decision,  and 
for  the  reasons  set  forth  in  this 
rulemaking  action,  EPA  proposes  to 
approve  Delaware’s  maintenance  plans 
and  requests  to  redesignate  its  portion  of 
the  Philadelphia  Area  to  attainment  for 
the  1997  annual  and  2006  24-hour  PM2.5 
standards.  This  proposed  approval  is 
based  on  a  showing  that  Delaware’s 
maintenance  plans  provides  for 
maintenance  of  both  the  1997  annual 
and  2006  24-hour  PM2.5  standards  for  at 
least  ten  years  after  redesignation, 
throughout  2025,  in  accordance  with 
section  175A. 

C.  Motor  Vehicle  Emissions  Budgets 

Section  176(c)  of  the  CAA  requires 
Federal  actions  in  nonattainment  and 
maintenance  areas  to  “conform  to”  the 
goals  of  SlPs.  This  means  that  such 
actions  will  not  cause  or  contribute  to 
violations  of  a  NAAQS,  worsen  the 
severity  of  an  exi.sting  violation,  or 
delay  timely  attainment  of  any  NAAQS 
or  any  interim  milestone.  Actions 
involving  Federal  Highway 
Administration  (P’HWA)  or  Federal 
Transit  Administration  (FTA)  funding 
or  approval  are  subject  to  the 
transportation  conformity  rule  (40  CFR 
part  93,  subpart  A).  Under  this  rule, 
metropolitan  planning  organizations 
(MPOs)  in  nonattainment  and 
maintenance  areas  coordinate  with  state 
air  quality  and  transportation  agencies, 
EPA,  and  the  FHWA  and  FTA  to 
demonstrate  that  their  long  range 
transportation  plans  and  transportation 
improvement  programs  (TIP)  conform  to 
applicable  SlPs.  This  is  typically 
determined  by  showing  that  estimated 
emissions  from  existing  and  planned 
highway  and  transit  systems  are  less 
than  or  equal  to  the  MVEBs  contained 
in  the  SIP. 


The  2020  projected  PM2.5  design  values  are  part 
of  the  RIA  for  the  2012  PM2.5  NAAQS. 


On  December  12,  2012,  Delaware 
submitted  a  SIP  revision  that  contains 
the  PM2.5  and  NOx  on-road  mobile 
source  budgets.  In  a  separate  and 
concurrent  process,  EPA  is  conducting  a 
process  to  find  adequate  the  MVEBs  for 
New  Castle  County  which  are  associated 
with  the  Delaware  maintenance  plan  for 
the  Philadelphia  Area.  Concurrently 
with  EPA’s  proposal  to  approve  the  SIP, 
a  notice  will  be  posted  on  EPA’s  Web 
site  at  http://www.epa.gov/otaq/ 
stateresources/transconf/ currsips.htm 
for  the  purpose  of  opening  a  30-day 
public  comment  period  on  the  adequacy 
of  the  MVEBs  for  New  Castle  County  in 
the  maintenance  plan  for  the 
Philadelphia  Area.  That  notice  will 
inform  the  public  of  the  availability  of 
the  Delaware  SIP  revision  on  DNREC’s 
Web  site.  Interested  members  of  the 
public  can  access  Delaware’s  December 
12,  2012  SIP  revision  on  line  at 
www.regulations.gov,  Docket  No.  EPA- 
R03-OAR-2014-0022.  Following  EPA’s 
public  comment  period,  responses  to 
any  comments  received  will  be 
addressed.  EPA  has  reviewed  the 
MVEBs  and  found  them  consistent  with 
the  maintenance  plan  and  that  the 
budgets  meet  the  criteria  for  adequacy 
and  approval.  Additional  information 
pertaining  to  the  review  of  the  MVEBs 
can  be  found  in  the  TSD  in  this  docket 
titled  Adequacy  Findings  for  the  Motor 
Vehicle  Emissions  Budgets  in  the 
Maintenance  Plan  for  the  Delaware 
Portion  of  the  Philadelphia-Wilmington 
PA-NJ-DE  1997  Fine  Particulate  (PM2.S) 
National  Ambient  Air  Quality  Standard 
(NAAQS)  Nonattainment  Area. 

VI.  Proposed  Actions 

EI^A  is  proposing  to  approve 
Delaware’s  requests  to  redesignate  the 
Delaware  portion  of  the  Philadelphia 
Area  from  nonattainment  to  attainment 
for  the  1997  annual  and  the  2006  24- 
hour  PM2.5  NAAQS.  EPA  has  evaluated 
Delaware’s  redesignation  requests  and 
determined  that  upon  approval  of  the 
2008  comprehensive  emissions 
inventory  for  the  2006  24-hour  PM2.5 
NAAQS  proposed  as  part  of  this 
rulemaking  action,  it  would  meet  the 
redesignation  criteria  set  forth  in  section 
107(d)(3)(E)  of  the  CAA  for  both 
standards.  EPA  believes  that  the 
monitoring  data  demonstrate  that  the 
Philadelphia  Area  is  attaining  and  will 
continue  to  attain  the  1997  annual  and 
2006  24-hour  PM2.5  NAAQS.  EPA  is  also 
proposing  to  approve  the  associated 
maintenance  plans  for  the  Delaware 
portion  of  the  Area  as  a  revision  to  the 
Delaware  SIP  for  the  1997  annual  and 
2006  24-hom:  PM2.5  standards  because  it 
meets  the  requirements  of  CAA  section 
175 A  for  both  standards.  For 


transportation  conformity  purposes, 

EPA  is  also  proposing  to  approve 
MVEBs  for  both  the  1997  annual  and 
2006  24-hour  PM2.5  standards.  Final 
approval  of  the  redesignation  requests 
would  change  the  official  designations 
of  the  Delaware  portion  of  the 
Philadelphia  Area  for  the  1997  annual 
and  the  2006  24-hour  PM2,5  NAAQS, 
respectively,  found  at  40  CFR  part  81, 
from  nonattainment  to  attainment,  and 
would  incorporate  into  the  Delaware 
SIP  the  associated  maintenance  plans 
ensuring  continued  attainment  of  the 
1997  annual  and  2006  24-hour  PM2.5 
NAAQS  in  the  Delaware  portion  of  the 
Area  for  the  next  10  years,  until  2025. 
EPA  is  soliciting  public  comments  on 
the  issues  discussed  in  this  document. 
These  comments  will  be  considered 
before  taking  final  action. 

Vn.  Statutory  and  Executive  Order 
Reviews 

Under  the  CAA,  redesignation  of  an 
area  to  attainment  and  the 
accompanying  approval  of  the 
maintenance  plan  under  CAA  section 
107(d)(3)(E)  are  actions  that  affect  the 
status  of  geographical  area  and  do  not 
impose  any  additional  regulatory 
requirements  on  sources  beyond  those 
required  by  state  law.  A  redesignation  to 
attainment  does  not  in  and  of  itself 
impose  any  new  requirements,  but 
rather  results  in  the  application  of 
requirements  contained  in  the  CAA  for 
areas  that  have  been  redesignated  to 
attainment.  Moreover,  the  Administrator 
is  required  to  approve  a  SIP  submission 
that  complies  with  the  provisions  of  the 
Act  and  applicable  F’ederal  regulations. 
42  U.S.C.  741 0(k):  40  t'.FR  52.()2(a). 

Tbus,  in  reviewing  SIP  submissions, 
EPA’s  role  is  to  approve  state  cboices, 
provided  that  they  meet  the  criteria  of 
the  C]AA.  Accordingly,  this  action 
merely  propo.ses  to  approve  state  law  as 
meeting  Federal  requirements  and  does 
not  impose  additional  requirements 
beyond  those  imposed  by  state  law  and 
tbe  CAA.  For  that  reason,  this  proposed 
action: 

•  is  not  a  “significant  regulatory 
action”  subject  to  review  by  the  Office 
of  Management  and  Budget  under 
Executive  Order  12866  (58  FR  51735, 
October  4,  1993); 

•  does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.); 

•  is  certified  as  not  having  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)’, 

•  does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 


Federal  Register/ Vol.  79,  No.  70 /Friday,  April  11,  2014 /Proposed  Rules 


20161 


affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Public  Law  104—4); 

•  does  not  have  Federalism 
implications  as  specified  in  Executive 
Order  13132  (64  FR  43255,  August  10, 
1999); 

•  is  not  an  economically  significant 
regulatory  action  based  on  health  or 
safety  risks  subject  to  Executive  Order 
13045  (62  FR  19885,  April  23,  1997); 

•  is  not  a  significant  regulatory  action 
subject  to  Executive  Order  13211  (66  FR 
28355,  May  22,  2001); 

•  is  not  subject  to  requirements  of 
Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  because 
application  of  those  requirements  would 
be  inconsistent  with  the  CAA;  and 

•  does  not  provide  EPA  with  the 
discretionary  authority  to  address,  as 
appropriate,  disproportionate  human 
health  or  environmental  effects,  using 
practicable  and  legally  permissible 
methods,  under  Executive  Order  12898 
(59  FR  7629,  February  16,  1994). 

In  addition,  this  rule,  in  which  EPA 
is  proposing  approval  of  the 
redesignation  requests  and  maintenance 
plans  for  the  Delaware  portion  of  the 
Philadelphia  Area  for  the  1997  annual 
and  2006  24-hour  PM2.5  NAAQS  and  the 
2008  comprehensive  emissions 
inventory  for  the  2006  24-hour  PM2.5 
NAAQS,  does  not  have  tribal 
implications  as  specified  by  Executive 
Order  13175  (65  FR  67249,  November  9, 
2000),  because  the  SIP  is  not  approved 
to  apply  in  Indian  country  located  in  the 
state,  and  EPA  notes  that  it  will  not 
impose  substantial  direct  costs  on  tribal 
governments  or  preempt  tribal  law. 

List  of  Subjects 

40  CFH  Part  52 

Environmental  protection,  Air 
pollution  control.  Nitrogen  oxides. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides.  Volatile  organic  compounds. 

40  CFH  Part  81 

Air  pollution  control.  National  parks, 
and  Wilderness  areas. 

Authority:  42  U.S.C.  7401  etseq. 

Dated:  April  2,  2014. 

Shawn  M.  Garvin, 

Regional  Administrator,  Region  RI. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  140214138-4138-01] 

RIN  0648-XD139 

Fisheries  of  the  Northeastern  United 
States;  Atlantic  Bluefish  Fishery;  2014 
Atlantic  Bluefish  Specifications 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  specifications;  request 
for  comments. 

SUMMARY:  NMFS  proposes  specifications 
for  the  2014  Atlantic  bluefish  fishery, 
including  an  annual  catch  limit,  total 
allowable  landings,  a  commercial  quota 
and  recreational  harvest  limit,  and  a 
recreational  possession  limit.  The  intent 
of  this  action  is  to  establish  the 
allowable  2014  harvest  levels  and  other 
management  measures  to  achieve  the 
target  fishing  mortality  rate,  consistent 
with  the  Atlantic  Bluefish  Fishery 
Management  Plan. 

DATES:  Comments  must  be  received  on 
or  before  April  28,  2014. 

ADDRESSES:  You  may  submit  comments, 
identified  by  NOAA-NMFS-201 4-0026, 
by  any  one  of  tbe  following  methods: 

•  FAectrcmic  Submissions:  Submit  all 
electronic  public  comments  via  the 
Federal  e-Rrdemaking  portal.  Co  to 
www.regulaiions.gov/ 

#  !do(:ketDetail;D=NOAA-NMFS-2014- 
0020,  click  the  “Comment  Now!”  icon, 
complete  the  required  fields,  and  enter 
or  attach  your  comments. 

•  Mail:  Submit  written  comments  to 
John  Bullard,  Regional  Administrator, 
NMFS,  Creator  Atlantic  Regional 
Fisheries  Office,  55  Great  Republic 
Drive,  Gloucester,  MA  01930. 

Instructions:  Comments  sent  by  any 
other  method,  to  any  other  address  or 
individual,  or  received  after  the  end  of 
the  comment  period,  may  not  be 
considered  by  NMFS.  All  comments 
received  are  a  part  of  the  public  record 
and  will  generally  be  posted  for  public 
viewing  on  www.regulations.gov 
without  change.  All  personal  identifying 
information  (e.g.,  name,  address,  etc.), 
confidential  business  information,  or 
otherwise  sensitive  information 
submitted  voluntarily  by  the  sender  will 
be  publically  accessible.  NMFS  will 
accept  anonymous  comments  (enter 
“N/A”  in  the  required  fields  if  you  wish 
to  remain  anonymous).  Attachments  to 
electronic  comments  will  be  accepted  in 


Microsoft  Word,  Excel,  or  Adobe  PDF 
file  formats  only. 

Copies  of  the  specifications 
document,  including  the  supplemental 
Environmental  Assessment  and  Initial 
Regulatory  Flexibility  Analysis  (EA/ 
IRFA)  and  other  supporting  documents 
for  the  specifications,  are  available  from 
Dr.  Christopher  M.  Moore,  Executive 
Director,  Mid-Atlantic  Fishery 
Management  Council,  Suite  201,  800  N. 
State  Street,  Dover,  DE  19901.  The 
specifications  document  is  also 
accessible  via  the  Internet  at:  http:// 
www.nero.noaa.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carly  Bari,  Fishery  Management 
Specialist,  (978)  281-9224. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Atlantic  bluefish  fishery  is 
managed  cooperatively  by  the  Mid- 
Atlantic  Fishery  Management  Cormcil 
(Council)  and  the  Atlantic  States  Marine 
Fisheries  Commission  (Commission). 

The  management  unit  for  bluefish 
specified  in  the  Atlantic  Bluefish 
Fishery  Management  Plan  (FMP)  is  U.S. 
waters  of  the  western  Atlantic  Ocean. 
Regulations  implementing  the  FMP 
appear  at  50  CFR  part  648,  subparts  A 
and  J.  The  regulations  requiring  annual 
specifications  are  found  at  §  648.162. 

The  FMP  requires  the  Council  to 
recommend,  on  an  annual  basis,  the 
annual  catch  limit  (ACL),  annual  catch 
target  (ACT),  and  total  allowable 
landings  (TAL)  that  will  control  fishing 
mortality  (F).  An  estimate  of  annual 
discards  is  deducted  from  the  AC'/F  to 
calculate  the  TAL  that  can  be  harvested 
during  the  year  by  the  commercial  and 
recreational  fishing  sectors.  The  FMP 
roejuires  that  17  percent  of  the  ACT  be 
allocated  to  the  commercial  fishery, 
with  the  remaining  83  percent  allocated 
to  the  recreational  fishery.  The  Council 
may  also  recommend  a  research  set- 
aside  (RSA)  quota,  which  is  deducted 
from  the  bluefish  TAL  (after  any 
applicable  transfer)  in  an  amount 
proportional  to  the  percentage  of  the 
overall  TAL  as  allocated  to  the 
commercial  and  recreational  sectors. 

The  annual  review  process  for 
bluefish  requires  that  the  Council’s 
Bluefish  Monitoring  Committee  and 
Scientific  and  Statistical  Committee 
(SSC)  review  and  make 
recommendations  based  on  the  best 
available  scientific  information, 
including,  but  not  limited  to, 
commercial  and  recreational  catch/ 
landing  statistics,  current  estimates  of 
fishing  mortality,  stock  abundance, 
discards  for  the  recreational  fishery,  and 
juvenile  recruitment.  Based  on  the 
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recommendations  of  the  Monitoring 
Committee  and  SSC,  the  Council  makes 
a  recommendation  to  the  NMFS  Greater 
Atlantic  Regional  Administrator. 

Because  this  FMP  is  a  joint  plan,  the 
Commission  also  meets  during  the 
annual  specification  process  to  adopt 
complementary  measures. 

The  Council’s  recommendations  must 
include  supporting  documentation 
concerning  the  environmental, 
economic,  and  social  impacts  of  the 
recommendations.  NMFS  is  responsible 
for  reviewing  these  recommendations  to 
ensure  that  they  achieve  the  FMP 
objectives,  and  may  modify  them  if  they 
do  not.  NMFS  then  publishes  proposed 
specifications  in  the  Federal  Register, 
and  after  considering  public  comment, 
NMFS  will  publish  final  specifications 
in  the  Federal  Register. 

Proposed  Specifications 

Updated  Model  Estimates 

According  to  Amendment  1  to  the 
FMP,  overfishing  for  bluefish  occurs 
when  fishing  mortality  exceeds  the 
fishing  mortality  rate  that  allows 
maximum  sustainable  yield  (Fmsy),  or 
the  maximum  F  threshold  to  be 
achieved.  The  stock  is  considered 
overfished  if  the  biomass  (B)  falls  below 
the  minimum  biomass  threshold,  which 
is  defined  as  Vz  Bmsy-  Amendment  1 
also  established  that  the  long-term  target 
F  is  90  percent  of  Fmsy  (Fmsy  =  0.19; 
therefore  Ftarget  =  90  percent  of  Fmsy,  or 
0.17),  and  the  long-term  target  B  is  Bmsy 
=  324  million  lb  (147,052  mt). 

An  age-structured  assessment 
program  (ASAP)  model  for  bluefish  was 
approved  by  the  41st  Stock  Assessment 
Review  Committee  (SARC  41)  in  2005  to 
estimate  F  and  annual  biomass.  In 
September  2013,  the  ASAP  model  was 
updated  in  order  to  estimate  the  current 
status  of  the  bluefish  stock  (i.e.,  2012 
biomass  and  F  estimates)  and  enable  the 
Monitoring  Committee  and  SSC  to 
recommend  2014  specifications  using 
landings  information  and  survey  indices 
through  the  2012  fishing  year.  The 
results  of  the  assessment  update  were  as 


follows:  (1)  An  estimated  stock  biomass 
for  2012,  B2012  =  277.359  million  lb 
(125,808  mt);  and  (2)  an  estimated 
fishing  mortality  rate  for  2012,  F2012  = 
0.097.  Based  on  the  updated  2012 
estimate  of  bluefish  stock  biomass,  the 
bluefish  stock  is  not  considered 
overfished:  B2012  is  slightly  less  than 
Bmsy,  but  well  above  the  minimum 
biomass  threshold,  V2  Bmsy  ,  of  162 
million  lb  (73,526  mt).  Estimates  of  F 
have  declined  from  0.41  in  1991  to 
0.097  in  2012.  The  updated  model 
results  also  conclude  that  the  Atlantic 
bluefish  stock  is  not  experiencing 
overfishing:  i.e.,  the  most  recent  F  (F2012 
=  0.097)  is  less  than  the  maximum  F 
overfishing  threshold  specified  by  SARC 
41  (Fmsy  =  0.19).  Bluefish  was  declared 
rebuilt  in  2009. 

2014  Catch  Limits 

Following  the  framework 
implemented  by  the  Council’s  ACL 
Omnibus  Amendment,  the  Council 
recommended  that  ACL  be  set  to 
acceptable  biological  catch  (ABC)  for 
2014  (24.432  million  lb,  11,082  mt).  No 
deductions  were  recommended  to 
account  for  management  uncertainty; 
therefore,  ABC=ACL=ACT.  The  ACT  is 
initially  allocated  between  the 
recreational  fishery  (83  percent)  and  the 
commercial  fishery  (17  percent).  After 
deducting  an  estimate  of  recreational 
discards  (commercial  discards  are 
considered  negligible),  the  recreational 
harvest  limit  (RHL)  would  be  16.927 
million  lb  (7,678  mt)  and  the 
commercial  quota  would  be  4.153 
million  lb  (1,884  mt). 

The  FMP  specifies  that,  if  17  percent 
of  the  TAL  is  less  than  10.5  million  lb, 
and  the  recreational  fishery  is  not 
projected  to  land  its  harvest  limit  for  the 
upcoming  year,  the  commercial  fishery 
may  be  allocated  up  to  10.5  million  lb 
as  its  quota,  provided  that  the 
combination  of  the  projected 
recreational  landings  and  the 
commercial  quota  does  not  exceed  the 
TAL.  The  RHL  would  then  be  adjusted 


downward  so  that  the  TAL  would  be 
unchanged. 

The  Council  projected  an  estimated 
annual  recreational  harvest  for  2014  of 
13.179  million  lb  (5,978  mt).  As  such,  it 
is  expected  that  a  transfer  of  up  to  3.340 
million  lb  (1,515  mt)  fi’om  the 
recreational  sector  to  the  commercial 
sector  could  be  approved.  This  option 
represents  the  preferred  alternative 
recommended  by  the  Council  in  its 
specifications  document.  The  actual 
transfer  amount  in  the  final  rule,  if  any, 
will  depend  on  the  final  2013 
recreational  landings  data. 

HSA 

The  Council  preliminarily  approved 
two  research  projects  that  would  utilize 
bluefish  RSA  quota  and  forwarded  them 
to  NOAA’s  Grants  Management 
Division.  The  Council  preliminarily 
approved  632,418  lb  (287  mt)  of  RSA 
quota  for  use  by  these  projects  during 
2014.  Proportional  adjustments  of  these 
amounts  to  the  commercial  and 
recreational  allocations  would  result  in 
a  final  commercial  quota  of  7.269 
million  lb  (3,297  mt),  and  a  final  RHL 
of  13.179  million  lb  (5,978  mt).  NMFS 
staff  will  update  the  commercial  and 
recreational  allocations  based  on  the 
final  2014  RSA  awards  as  part  of  the 
final  rule  for  the  2014  specifications. 

Proposed  Recreational  Possession  Limit 

The  Council  recommended,  and 
NMFS  proposes,  to  maintain  the  current 
recreational  possession  limit  of  up  to  15 
fish  per  person  to  achieve  the  RHL  for 
2014. 

Proposed  State  Commercial  Allocations 

The  proposed  state  commercial 
allocations  for  the  recommended  2014 
commercial  quota  are  shown  in  Table  1, 
based  on  the  percentages  specified  in 
the  FMP.  These  quotas  do  not  reflect 
any  adjustments  for  quota  overages  that 
may  have  occmred  in  some  states  in 
2013.  Any  potential  deductions  for 
states  that  exceeded  their  quota  in  2013 
will  be  accounted  for  in  the  final  rule. 


Table  1— Proposed  Bluefish  Commercial  State-by-State  Allocations  for  2014  (Including  RSA  Deductions) 


State 

Percent  share 

2014  Council- 
Proposed 
commercial 
quota  (lb) 

2014  Council- 
Proposed 
commercial 
quota  (kg) 

ME . 

0.6685 

48,593 

22,041 

NH  . 

0.4145 

30,130 

13,667 

MA . 

6.7167 

488,233 

221 ,459 

Rl  . 

6.8081 

494,877 

224,472 

CT  . 

1 .2663 

92,047 

41 ,752 

NY  . 

10.3851 

754,888 

342,411 

NJ  . 

14.8162 

1 ,076,980 

488,510 

DE  . 

1 .8782 

136,525 

61 ,927 

MD  . 

3.0018 

218,199 

98,973 
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Table  1— Proposed  Bluefish  Commercial  State-by-State  Allocations  for  2014  (Including  RSA 

Deductions)— Continued 


2014  Council- 

2014  Council- 

State 

Percent  share 

Proposed 

commercial 

Proposed 

commercial 

quota  (lb) 

quota  (kg) 

VA  . 

1 1 .8795 

863,514 

391 ,683 

NC . 

32.0608 

2,330,480 

1 ,057,088 

SC  . 

0.0352 

2,559 

1,161 

GA  . 

0.0095 

691 

313 

FL  . 

10.0597 

731 ,233 

331 ,682 

Total  . 

100.0001 

7,268,949 

3,297,140 

ClassiOcation 

Pursuant  to  section  304(b)(1)(A)  of  the 
Magnuson-Stevens  Fisliery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act),  the  NMFS 
Assistant  Administrator  has  determined 
that  this  proposed  rule  is  consistent 
with  the  Atlantic  Bluefish  FMP,  other 
provisions  of  the  Magnuson-Stevens 
Act,  and  other  applicable  law,  subject  to 
further  consideration  after  public 
comment. 

These  proposed  specifications  are 
exempt  from  review  under  Executive 
Order  12866. 

An  IRFA  was  prepared,  as  required  by 
section  603  of  the  Regulatory  Flexibility 
Act  (RFA),  which  describes  the 
economic  impact  this  proposed  rule,  if 
adopted,  would  have  on  small  entities. 

Description  of  the  Reasons  Why  Action 
by  the  Agency  Is  Being  Considered 

A  description  of  the  action  and  why 
it  is  being  considered  are  contained  at 
the  beginning  of  this  preamble  and  in 

the  SUMMARY. 

Statement  of  the  Objective  of,  and  Legal 
Basis  for,  This  Proposed  Buie 

The  statement  of  the  objective  and  the 
legal  basis  for  this  action  are  contained 
at  the  beginning  of  this  preamble  and  in 

the  SUMMARY. 

Description  and  Estimate  of  the  Number 
of  Small  Entities  to  Which  This 
Proposed  Rule  Would  Apply 

An  active  participant  in  the 
commercial  sector  was  defined  as  any 
vessel  that  reported  having  landed  1  or 
more  pound  (0.45  kg)  in  the  Atlantic 
bluefish  fishery  in  2011.  The  active 
participants  in  the  commercial  sector 
were  defined  using  two  sets  of  data.  The 
Northeast  seafood  dealer  reports  were 
used  to  identify  742  vessels  that  landed 
bluefish  in  states  from  Maine  through 
North  Carolina  in  2011.  However,  the 
Northeast  dealer  database  does  not 
provide  information  about  fishery 
participation  in  South  Carolina,  Georgia, 
or  Florida.  South  Atlantic  Trip  Ticket 


reports  were  used  to  identify  768  vessels 
that  landed  bluefish  in  North  Carolina 
and  791  vessels  that  landed  bluefish  on 
Florida’s  east  coast  in  2011.''  Bluefish 
landings  in  South  Carolina  and  Georgia 
were  near  zero  in  2011,  representing  a 
negligible  proportion  of  the  total 
bluefish  landings  along  the  Atlantic 
Coast.  Therefore,  this  analysis  assumed 
that  no  vessel  activity  for  these  two 
states  took  place  in  2011.  In  recent 
years,  approximately  2,000  party/charter 
vessels  may  have  been  active  in  the 
bluefish  fishery  and/or  have  caught 
bluefish. 

Description  of  the  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements  of  This  Proposed  Rule 

There  are  no  new  reporting  or 
recordkeeping  requirements  contained 
in  any  of  the  alternatives  considered  for 
this  action. 

Federal  Rule  Which  May  Duplicate, 
Overlap,  or  Conflict  With  This  Proposed 
Rule 

NMFS  is  not  aware  of  any  relevant 
Federal  rules  that  may  duplicate, 
overlap,  or  conflict  with  this  proposed 
rule. 

Description  of  Significant  Alternatives 
to  the  Proposed  Action  Which 
Accomplish  the  Stated  Objectives  of 
Applicable  Statues  and  Which  Minimize 
Any  Significant  Economic  Impact  on 
Small  Entities 

Small  businesses  operating  in 
commercial  and  recreational  (i.e.,  party 
and  charter  vessel  operations)  finfish 
fisheries  have  been  defined  by  the  Small 
Business  Administration  as  firms  with 
gross  revenues  of  up  to  $19.0  and  $7.0 
million,  respectively.  The  categories  of 
small  entities  likely  to  be  affected  by 
this  action  include  commercial  and 
charter/party  vessel  owners  holding  an 
active  Federal  permit  for  Atlantic 


’  Some  of  these  vessels  were  also  identified  in  the 
Northeast  dealer  data;  therefore,  double  counting  is 
possible. 


bluefish,  as  well  as  owners  of  vessels 
that  fish  for  Atlantic  bluefish  in  state 
waters.  All  federally  permitted  vessels 
fall  into  the  definition  of  small 
businesses;  thus,  there  would  be  no 
disproportionate  impacts  between  large 
and  small  entities  as  a  result  of  the 
proposed  rule. 

When  the  2014  specifications  were  set 
last  year,  there  were  three  alternatives 
considered  in  the  IRFA  of  the  Original 
EA.  Since  the  bluefish  stock  was 
updated  in  2013,  the  Council 
recommended  an  additional  alternative 
to  be  considered  for  the  2014 
specifications  through  a  supplement  to 
the  Original  EA.  The  IRFA  in  the  Draft 
Supplemental  EA  for  this  action 
addresses  two  alternatives  (including  a 
no  action/status  quo  alternative)  for  the 
2014  Atlantic  bluefish  fishing  year.  No 
additional  alternatives  are  considered  in 
this  action  because  there  is  no  other 
alternative  that  would  both  achieve  the 
stated  goals  and  objectives  of  the  FMP 
and  minimize  cost  to  the  fishery.  Any 
other  alternative  considered  would  need 
to  be  more  restrictive  than  the  proposed 
action  due  to  the  specifications  process 
and  the  National  Standard  1  guideline 
requirement  that  catch  limits  cannot 
exceed  the  SSC’s  recommended  ABC. 
Both  quota  alternatives  considered  in 
this  analysis  are  based  on  various 
commercial  harvest  levels  for  bluefish  (a 
low  and  medium  level  of  harvest).  For 
analysis  of  impacts  of  both  alternatives, 
the  maximum  potential  RSA  quota  of  3 
percent  of  the  TAL  (703,385  lb  (319  mt) 
for  the  No  Action  Alternative  and 
632,418  lb  (287  mt)  for  the  Preferred 
Action  Alternative)  was  used.  For 
analysis  of  impacts  of  the  No  Action 
Alternative,  the  recommended  transfer 
of  4.342  million  lb  (1,970  mt)  from  the 
recreational  sector  to  the  commercial 
sector  was  used.  For  analysis  of  impacts 
of  the  Preferred  Action  Alternative,  the 
transfer  of  3.340  million  lb  (1,515  mt) 
from  the  recreational  sector  to  the 
commercial  sector  was  used. 

The  No  Action  Alternative  would 
implement  a  TAL  of  23.446  million  lb 
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(10,635  mt).  The  Preferred  Action 
Alternative  would  implement  a  TAL  of 
21.081  million  lb  (9,562  mt).  The 
proposed  2014  Atlantic  bluefish 
specification  alternatives  are  shown  in 
Table  2,  along  with  the  resulting 
commercial  quota  and  RHL  after  any 


applicable  transfer  described  earlier  in 
the  preamble  and  after  deduction  of  the 
RSA  quota.  The  Preferred  Action 
Alternative  (Council’s  preferred)  would 
allocate  7.269  million  lb  (3,297  mt)  to 
the  commercial  sector,  and  13.179 
million  lb  (5,978  mt)  to  the  recreational 


sector  for  2014.  The  No  Action 
Alternative  would  allocate  8.674  million 
lb  (3,934  mt)  to  the  commercial  sector 
and  leave  14.069  million  lb  (6,381  mt) 
available  to  the  recreational  sector. 


Table  2— Proposed  2014  Atlantic  Bluefish  Specification  Alternatives  for  TAL,  Commercial  Quota,  and  RHL 


Year 

Alternatives 

TAL 

(million  lb) 

TAL 

(mt) 

Commercial 
quota 
(million  lb) 

Commercial 

quota 

(mt) 

RHL 

(million  lb) 

RHL 

(mt) 

2014  . 

No  Action  . 

23.446 

10,635 

8.674 

3,934 

14.096 

6,381 

Preferred  Action . 

21.081 

9,562 

7.269 

3,297 

13.179 

5,978 

Commercial  Fishery  Impacts 

To  assess  the  impact  of  the 
alternatives  on  commercial  fisheries,  the 
Council  conducted  a  threshold  analysis 
and  analysis  of  potential  changes  in  ex¬ 
vessel  gross  revenue  that  would  result 
from  each  alternative,  using  Northeast 
dealer  reports  and  South  Atlantic  Trip 
Ticket  reports. 

Under  the  No  Action  Alternative,  nine 
vessels  were  projected  to  incur  revenue 
losses  of  more  than  5  percent,  while  147 
vessels  would  incur  revenue  losses  of 
less  than  5  percent,  and  586  vessels 
would  incur  no  revenue  losses.  The 
Preferred  Action  Alternative  would 
likely  result  in  quota  reductions  for 
vessels  in  New  York  and  Massachusetts, 
which  could  have  negative  economic 
impacts.  Under  the  Preferred  Action 
Alternative,  69  vessels  were  projected  to 
incur  revenue  losses  of  more  than  5 
percent,  594  vessels  would  incur  losses 
of  less  than  5  percent,  and  79  vessels 
would  see  no  revenue  changes.  The 
majority  of  vessels  with  greater  than  5 
percent  of  revenue  losses  had  gross  sales 
of  $10,000  or  less,  which  may  indicate 


that  the  dependence  on  fishing  for  some 
of  these  vessels  is  small.  If  commercial 
quota  is  transferred  from  a  state  or  states 
that  do  not  land  their  entire  bluefish 
quota  for  2014,  as  was  done  in  2011  and 
frequently  in  previous  years,  the 
number  of  affected  entities  could 
change,  thus  changing  the  adverse 
economic  impact  on  vessels  landing  in 
the  state  (s)  receiving  quota  transfers  for 
both  alternatives. 

Recreational  Fishery  Impacts 

Under  the  No  Action  Alternative,  the 
recommended  RHL  for  the  recreational 
sector  (14.069  million  lb,  6,381  mt)  is 
approximately  22  percent  above  the 
recreational  landings  for  2011  (11.499 
million  lb,  5,216  mt).  The  Preferred 
Action  Alternative  RHL  (13.179  million 
lb,  5,978  mt)  is  approximately  14 
percent  above  the  recreational  landings 
for  2011.  It  is  not  anticipated  that  the 
recommend  RHL  will  result  in 
decreased  demand  for  party/charter  boat 
trips  or  affect  angler  participation  in  a 
negative  manner.  Overall,  it  is  not 
expected  that  the  final  recreational 


management  measures  will  affect  gross 
revenues  of  businesses  providing  goods 
and  services  to  anglers  participating  in 
the  party/charter  boat,  private/rental 
boat,  and  shore  fisheries  for  bluefish. 

RSA  Quota  Impacts 

For  analysis  of  each  alternative,  the 
maximum  RSA  quota  amount  (3  percent 
of  the  TAL)  was  deducted  from  the 
initial  overall  TAL  adjusted  2014 
commercial  quotas  and  RHLs  under 
each  alternative.  Specifications  of  RSA 
quota  are  expected  to  benefit  all 
participants  in  the  fishery  as  a  result  of 
improved  data  and  information  for 
management  or  stock  assessment 
purposes. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  April  7,  2014. 

Samuel  D.  Rauch  III, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

|FR  Doc.  2014-08202  Filed  4-10-14;  8:45  am] 
BILLING  CODE  3S10-22-P 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  Tribal  Relations;  Council  for 
Native  American  Farming  and 
Ranching 

AGENCY:  Office  of  Tribal  Relations, 

USDA. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  The  Council  for 
Native  American  Farming  and  Ranching 
(CNAFR),  a  public  advisory  committee 
of  the  Office  of  Tribal  Relations  (OTR). 
Notice  of  the  meetings  are  provided  in 
accordance  with  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  in  5  U.S.C.  Appendix  2.  This 
session  will  be  the  sixth  meeting  of  the 
CNAFR  and  will  consist  of,  but  not  be 
limited  to,  hearing  public  comments, 
updating  the  Council  on  USDA 
programs  and  activities,  discussing 
subcommittee  reports,  and  a  discussion 
of  committee  priorities.  This  meeting 
will  be  open  to  the  public. 

DATES:  The  meeting  will  be  held  on  May 
2,  2014  from  1  p.m.  to  5  p.m.  e.s.t.  The 
meeting  will  be  open  to  the  public.  Note 
that  a  period  for  public  comment  will  be 
held  on  May  2,  2014  2:00  p.m.  to  2:30 
p.m.  e.s.t. 

ADDRESSES:  The  meeting  will  be 
conducted  using  teleconference 
technology.  This  will  not  be  an  in- 
person  meeting.  Teleconference  access 
information  for  the  meeting  will  be 
posted  to  the  OTR  Web  site  at 
www.usda.gov/tribalrelations. 

Written  Comments:  Written  comments 
may  be  submitted  to  John  Lowery, 
Designated  Federal  Officer,  Office  of 
Tribal  Relations  (OTR),  1400 
Independence  Ave.,  SW.,  Whitten  Bldg., 
500-A,  Washington,  DC  20250;  by  Fax: 
(202)  720-1058;  or  by  email: 

John. Lowery@osec.usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  should  be  directed  to  John 
Lowery,  Designated  Federal  Officer, 
OTR,  1400  Independence  Ave.,  SW., 


Whitten  Bldg.,  500A,  Washington,  DC 
20250;  by  Fax  at  (202)  720-1058,  or 
email  at  John.Lowery@osec.usda.gov. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act 
(FACA)  as  amended  (5  U.S.C.  App.  2), 
USDA  established  an  advisory  council 
for  Native  American  farmers  and 
ranchers.  The  CNAFR  is  a  discretionary 
advisory  committee  established  under 
the  authority  of  the  Secretary  of 
Agriculture.  In  furtherance  of  the 
Keepseagle  v.  Vilsack  settlement 
agreement,  the  Council  was  granted 
final  approval  by  the  District  Court  for 
the  District  of  Columbia  on  April  28, 
2011. 

The  CNAFR  will  operate  under  the 
provisions  of  the  FACA  and  report  to 
the  Secretary  of  Agriculture.  The 
purpose  of  the  CNAFR  is  (1)  to  advise 
the  Secretary  of  Agriculture  on  issues 
related  to  the  participation  of  Native 
American  farmers  and  ranchers  in 
USDA  farm  loan  programs;  (2)  to 
transmit  recommendations  concerning 
any  changes  to  FSA  regulations  or 
internal  guidance  or  other  measures  that 
would  eliminate  barriers  to  program 
participation  for  Native  American 
farmers  and  ranchers;  (3)  to  examine 
methods  of  maximizing  the  nvunber  of 
new  farming  and  ranching  opportunities 
created  through  the  farm  loan  program 
through  enhanced  extension  and 
financial  literacy  services;  (4)  to 
examine  methods  of  encouraging 
intergovernmental  cooperation  to 
mitigate  the  effects  of  land  tenure  and 
probate  issues  on  the  delivery  of  USDA 
farm  loan  programs;  (5)  to  evaluate  other 
methods  of  creating  new  farming  or 
ranching  opportunities  for  Native 
American  producers;  and  (6)  to  address 
other  related  issues  as  deemed 
appropriate. 

The  Secretary  of  Agriculture  selected 
a  diverse  group  of  members  representing 
a  broad  spectrum  of  persons  interested 
in  providing  solutions  to  the  challenges 
of  the  aforementioned  purposes.  Equal 
opportunity  practices  were  considered 
in  all  appointments  to  the  CNAFR  in 
accordance  with  USDA  policies.  The 
Secretary  selected  the  members  in  May 
2012.  Interested  persons  may  present 
views,  orally  or  in  writing,  on  issues 
relating  to  agenda  topics  before  the 
CNAFR. 

Written  submissions  may  be 
submitted  to  the  contact  person  on  or 


before  April  28,  2014.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  2:00 
p.m.  to  2:30  p.m.  on  May  2,  2014.  Those 
individuals  interested  in  making  formal 
oral  presentations  should  notify  the 
contact  person  and  submit  a  brief 
statement  of  the  general  nature  of  the 
issue  they  wish  to  present  and  the 
names  and  addresses  of  proposed 
participants  by  April  28,  2014.  All  oral 
presentations  will  be  given  three  (3)  to 
five  (5)  minutes  depending  on  the 
number  of  participants. 

OTR  will  also  make  all  agenda  topics 
available  to  the  public  via  the  OTR  Web 
site:  http://www. usda.gov/tribalrelations 
no  later  than  10  business  days  before  the 
meeting  and  at  the  meeting.  In  addition, 
the  minutes  from  the  meeting  will  be 
posted  on  the  OTR  Web  site.  OTR 
welcomes  the  attendance  of  the  public 
at  the  CNAFR  meetings  and  will  make 
every  effort  to  accommodate  persons 
with  physical  disabilities  or  special 
needs.  If  you  require  special 
accommodations  due  to  a  disability, 
please  contact  John  Lowery,  at  least  10 
business  days  in  advance  of  the 
meeting. 

Leslie  Wheelock, 

Director,  Office  of  Tribal  Relations. 

[FR  Doc.  2014-08187  Filed  4-10-14;  8:45  am) 
BILLING  CODE  3410-05-P 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

21st  Century  Conservation  Service 
Corps  Partnership  Opportunity 

agency:  Forest  Service,  USDA. 

ACTION:  Notice  of  Interest  to  Participate 
in  the  21st  Century  Conservation 
Service  Corps. 

SUMMARY:  The  21st  Century 
Conservation  Service  Corps  (21CSC) 
National  Council  is  requesting  letters  of 
interest  from  all  conservation  corps, 
youth,  and  veteran  programs  that  would 
like  to  be  identified  as  a  21CSC  member 
organization.  We  are  initiating  this 
outreach  in  order  to  catalyze  the 
establishment  of  a  21st  Century 
Conservation  Service  Corps  (21CSC)  to 
engage  young  Americans  and  returning 
veterans  in  the  conservation  and 
stewardship  of  America  public  lands 
and  water.  This  notice  seeks  to  establish 
the  21CSC  by  building  upon  and 
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leveraging  the  experience  and  expertise 
of  existing  Federal,  State,  tribal,  local 
and  non-profit  conservation  and  youth 
corps,  and  veterans  programs,  which 
facilitate  conservation  and  restoration 
service  work  on  public  lands  to  include 
all  governmental  entities  of  cities, 
counties.  States,  and  the  Federal 
Government,  and  encourage  a  new 
generation  of  natural  resource  managers 
and  environmental  stewards.  All 
principals  of  interested  organizations 
are  invited  to  submit  a  letter  of  interest 
that  outlines  the  organization’s  and/or 
program’s  alignment  with  the  criteria  in 
each  of  the  eight  21CSC  principles  listed 
below  under  SUPPLEMENTARY 
INFORMATION.  Letters  should  include  the 
name  of  your  organization;  an  address 
and  point  of  contact,  including  email 
address;  and  a  description  of  how  your 
organization  or  program  aligns  with  all 
eight  principles.  Organizations  that 
respond  to  this  request  may  be 
contacted  to  provide  additional 
information  to  support  their  statements. 
The  21  CSC  National  Council  will 
oversee  the  review  of  all  submissions  to 
determine  the  respondent’s  alignment 
with  the  21CSC  principles. 

Organizations  that  are  not  recognized  as 
21  CSC  member  organizations  may 
submit  new  letters  of  interest.  Letters  of 
interest  may  be  submitted  up  to  one 
year  after  the  closing  date  of  this  notice 
for  consideration  as  a  21  CSC  member 
organization,  and  will  be  reviewed  and 
responded  to  on  a  quarterly  basis 
(October,  January,  April,  and  July). 
Organizations  may  request  to  be 
removed  from  the  21CSC  by  submitting 
a  written  request  to  the  email  or  mailing 
address  below.  This  notice  is  being 
published  by  the  USDA  Forest  Service 
on  behalf  of  the  National  Council. 

21  CSC  member  organizations 
recognized  through  this  process  will  be 
acknowledged  by  all  members’ 
departments  and  agencies  represented 
in  the  National  Council.  National 
Council  membership  includes  the 
Departments  of  Agriculture,  Army, 
Commerce,  Interior,  and  Labor,  the 
Environmental  Protection  Agency,  the 
President’s  Council  on  Environmental 
Quality,  and  the  Corporation  for 
National  and  Community  Service. 

DATES:  Letters  of  interest  may  be 
submitted  on  a  rolling  basis  (maximum 
5  pages,  double-spaced  in  Times/New 
Roman,  12  point  type)  before  September 
30,  2014.  An  interagency  team  will 
review  submissions  quarterly  and 
respond  soon  thereafter.  Organizations 
may  be  removed  at  any  time  by 
submitting  a  written  request  to  the  email 
or  mailing  address  below.  Membership 
will  last  through  the  2014  calendar  year. 


Additional  guidance  about  the  21CSC 
membership  process  beyond  2014  will 
be  announced  in  August  2014. 

ADDRESSES:  Letters  of  interest  may  be 
submitted  electronically  to  21  CSC® 
fs.fed.us.  If  electronic  submission  is  not 
an  option,  please  send  your  letter  of 
interest  to:  USDA  Forest  Service,  RHVR, 
ATTN:  Merlene  Mazyck,  1400 
Independence  Ave.  SW.,  Mailstop  Code: 
1125,  Washington,  DC  20250-1125. 

FOR  FURTHER  INFORMATION  CONTACT: 

USDA  Forest  Service,  RHVR,  ATTN: 
Merlene  Mazyck,  1400  Independence 
Ave.  SW.,  Mailstop  Code:  1125, 
Washington,  DC  20250-1125  or  email 
21  CSC@fs.fed.  us. 

Individuals  who  use 
telecommunication  devices  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8:00  a.m.  and  8:00  p.m.. 

Eastern  Standard  Time,  Monday 
through  Friday. 

SUPPLEMENTARY  INFORMATION: 

21CSC  National  Council 

The  implementation  of  the  21CSC  is 
coordinated  by  a  National  Council  of 
representatives  from  Federal  agencies 
that  formalized  their  mission  through 
the  signing  a  Memorandum  of 
Understanding  in  January  2013. 

National  Council  membership  includes 
leadership  from  the  Departments  of  the 
Army,  Interior,  Agriculture,  Commerce, 
and  Labor,  Environmental  Protection 
Agency,  the  President’s  Council  on 
Environmental  Quality,  and  the 
Corporation  for  National  and 
Community  Service.  The  National 
Council  will  work  to:  support  program 
expansion,  including  by  matching 
natural  resource  management  needs 
with  21CSC  opportunities  and 
identifying  potential  sources  of  funding 
and  other  resources;  remove  barriers 
and  streamline  processes  for  supporting 
21  CSC  programs;  support  participant 
pathways  to  careers;  facilitate  technical 
assistance;  develop  and  support 
partnerships;  coordinate  messaging;  and 
ensure  national  representation. 

Background 

The  21CSC  is  a  bold  national  effort  to 
put  America’s  youth  and  veterans  to 
work  protecting,  restoring,  and 
enhancing  America’s  Great  Outdoors. 
Recognizing  the  need  for  job 
opportunities  for  youth  and  retiuning 
veterans,  the  need  for  restoration  of  our 
natural  resources,  the  need  to  connect 
Americans  to  the  country’s  lands  and 
waters,  the  need  to  effectively  recruit 
the  next  generation  of  public  employees, 
and  the  need  to  develop  the  next 
generation  of  conservation  stewards,  the 


Secretary  of  the  Department  of  the 
Interior,  on  behalf  of  the  America’s 
Great  Outdoors  Council,  formed  a 
Federal  Advisory  Committee  (FAC)  to 
develop  recommendations  for  the 
establishment  of  the  21CSC.  The  FAC 
was  comprised  of  representatives  from 
Federal  agencies,  the  outdoor  industry, 
and  non-profit  youth  and  conservation 
corps.  In  addition  to  providing 
recommendations,  the  FAC  also 
identified  21  CSC  goals  and  principles, 
which  were  slightly  modified  and 
adopted  by  the  federal  21  CSC  National 
Council. 

21CSC  Goals 

1.  Build  America’s  future.  Through 
service  to  America,  the  21CSC  will 
develop  a  generation  of  skilled  workers, 
educated  and  active  citizens,  future 
leaders,  and  stewards  of  natural  and 
cultural  resources,  commvmities,  and 
the  nation. 

2.  Put  Americans  to  work.  The  21CSC 
will  provide  service,  training, 
education,  and  employment 
opportunities  for  thousands  of  young 
Americans  and  veterans,  including  low 
income,  disadvantaged  youth  and  other 
youth  with  limited  access  to  outdoor 
work  opportunities. 

3.  Preserve,  protect,  and  promote 
America’s  greatest  gifts.  The  21CSC  will 
protect,  restore,  and  enhance  public  and 
tribal  lands  and  waters  as  well  as 
natural,  cultural,  and  historical 
resources  and  treasures.  With  high- 
quality,  cost-effective  project  work,  the 
21CSC  will  increase  public  access  and 
use  while  spurring  economic 
development  and  outdoor  recreation. 

21  CSC  Principles 

21  CSC  Member  Organizations  Must  Be 
in  Alignment  With  the  Criteria  in  Each 
of  the  Following  21  CSC  Principles 

1 .  Population  served.  Program  serves 
young  people  ages  15-25  and/or 
military  veterans  up  to  age  35.  Program 
may  serve  young  people  up  to  age  29  in 
an  advanced  capacity. 

2.  Participant  eligibility.  Participants 
must  be  a  U.S.  citizen,  national,  or 
lawful  permanent  resident  alien  of  the 
United  States,  meeting  the  same 
citizenship  requirements  as  those  for 
serving  in  AmeriCorps  and  Public  Lands 
Corps. 

3.  Emphasis  on  diversity  and 
inclusion.  Participant  recruitment 
should  make  deliberate  outreach  efforts 
to  traditionally  underserved 
communities,  including  low-income 
and  disadvantaged  populations. 

4.  Term  of  service.  Program  minimum 
term  of  service  of:  140  hours  of  on-the- 
ground,  hands-on  direct  service  for  full 
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time  students  and  summer  only 
participants;  or,  300  hours  of  on-the- 
ground,  hands-on  direct  service  for  non¬ 
full  time  student  participants.  Program 
maximum  term  of  service  of  3,500  hours 
of  on-the-ground,  hands-on  direct 
service,  with  a  limited  exception  for 
program  elements  that  require  more 
than  3,500  hours  to  achieve  highly 
advanced  outcomes.  Service  is 
compensated  (not  volunteer). 
Compensation  can  be  in  the  form  of 
wages,  stipend,  educational  credit,  or 
other  appropriate  form. 

5.  Organization  of  work.  Program 
organizes  its  participants  as  either:  (a) 
crew-based  where  participants  work 
collectively  and  intensely  together 
directly  supervised  by  trained  and 
experienced  crew  leaders  or 
conservation  professionals;  or  (b) 
individual  or  small  team-based  where 
participants  work  individually  or  in 
coordinated  teams  under  the  direction 
of  conservation  professionals  on 
initiatives  that  require  specific  skills 
and  dedicated  attention. 

6.  Types  of  work.  Projects  include 
significant  outdoor  activity  and/or 
include  “hands-on”  direct  impact 
and/or  helps  young  people  connect  with 
America’s  Great  Outdoors.  Some 
programs  may  include  work  that  is 
primarily  indoors — for  example, 
science,  policy  or  program  internships — 
that  have  a  clear  benefit  to  natural, 
cultural  or  historic  resources. 

7.  Participant  outcomes.  Program 
provides:  (a)  job  skill  development  to 
prepare  participants  to  be  successful  in 
the  21st  century  workforce;  (b) 
community  skill  development  to  help 
participants  acquire  an  ethic  of  service 
to  others  and  learn  to  become  better 
resource  and  community  stewards;  and 
(c)  a  connection,  improvement  or 
restoration  of  the  natural  or  cultural/ 
urban  environment  or  a  greater 
understanding  of  our  natural,  cultural  or 
historic  resources. 

8.  Leveraged  investment.  Program 
leverages  public  investment  through 
either  financial  or  in-kind  support,  to 
the  extent  possible.  Exceptions  may  be 
made  to  support  new,  smaller,  or  federal 
programs  that  increase  diversity  and 
inclusion. 

21  CSC  Member  Organization  Benefits  & 
Caveats 

Through  this  “notice  of  interest” 
process,  all  respondents  that  currently 
meet  each  of  the  criteria  listed  in  all 
21CSC  principles  will  be  designated  as 
a  21CSC  member  organization. 
Designation  as  a  21CSC  member 
organization  is  not  a  commitment  of 
funding  or  future  partnership 
opportunities,  however  this  designation 


may  result  in  the  following  benefits  to 
and  limitations  for  member 
organizations  and  the  Federal  agencies 
represented  on  the  21CSC  National 
Council. 

1.  Access  to  a  national  network  of 
21CSC  member  organizations. 

2.  Identification  on  a  Web  site  as  a 
21CSC  member  organization. 

3.  Ability  to  utilize  the  21CSC  brand 
to  promote  affiliation  as  a  member 
organization. 

4.  Career  and  youth  development 
opportunities  with  federal  agencies  for 
participants  of  member  organizations, 
where  available. 

5.  Opportunities  to  participate  in 
webinars  and  other  outreach  to  agency 
field  staff  to  increase  awareness  of  how 
agency  natural,  cultural  or  historic 
resource  management  needs  can  be 
supported  or  met  by  youth  and  veterans 
conservation  corps,  where  appropriate. 

6.  Neither  this  announcement,  nor 
letters  of  interest  submitted  in  response 
to  this  announcement,  obligates  any 
Federal  agency  represented  on  the 
21CSC  National  Council  to  enter  into  a 
contractual  agreement  with  any 
respondent. 

7.  Federal  agencies  represented  on  the 
21  CSC  National  Council  reserve  the 
right  to  establish  a  partnership  based  on 
organizational  priorities  and  capabilities 
found  by  way  of  this  announcement  or 
other  searches,  if  determined  to  be  in 
the  best  interest  of  the  government. 

8.  This  Notice  does  not  preclude  any 
Federal  agencies  from  entering  into 
agreements  or  partnerships  with  non- 
21  CSC  organizations. 

9.  The  21CSC  National  Council 
expects  that  aggregate  data  from  all  the 
participating  Federal  agencies  regarding 
21  CSC  accomplishments  will  be 
required  for  annual  Performance 
Accountability  Reports.  21CSC  member 
organizations  should  be  prepared  to 
report  informational  data  and 
accomplishments  outcomes  on  an 
annual  basis.  Data  collection  may 
include  information  such  as:  project/ 
program  type;  project  location;  project 
outcomes;  participant  outcomes; 
funding  amount/resources;  age  range  of 
participants;  number  of  youth  engaged; 
number  of  veterans  engaged;  number  of 
hours  participants  worked;  number  of 
participants  converted  to  jobs,  etc. 

Key  Notice  Dates  &'  Highlights:  An 
interagency  team  will  review 
submissions  and  respond  by  September 
30,  2014.  Letters  will  be  reviewed 
quarterly  and  the  member  organization 
directory  will  also  be  updated  quarterly. 
Organizations  may  be  removed  at  any 
time  by  written  request.  Membership 
will  last  through  the  2014  calendar  year; 
more  information  regarding  membership 


beyond  this  period  will  be  forthcoming 
by  August  2014.  This  notice  is  being 
published  by  the  USDA  Forest  Service 
on  behalf  of  the  National  Council,  and 
21CSC  member  organizations 
recognized  through  this  process  will  be 
acknowledged  by  all  signatories  to  the 
National  Council  Memorandum  of 
Understanding. 

Dated:  April  7,  2014. 

Leslie  A.C.  Weldon, 

Deputy  Chief,  National  Forest  System. 

[FR  Doc.  2014-08101  Filed  4-10-14;  8:45  am] 
BILLING  CODE  3411-15-P 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Willamette  National  Forest,  McKenzie 
River  Ranger  District;  Oregon;  Green 
Mountain  Project 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Green  Mountain  Project 
is  proposed  to  increase  stream-side 
vegetative  diversity,  increase  in-stream 
habitat  complexity  and  productivity, 
shift  the  age-class  and  structural 
diversity  of  the  forest  in  the  project  area 
landscape,  and  provide  forest  products. 
Proposed  activities  to  achieve  the 
purpose  of  the  project  include  forest 
management  treatments  across 
approximately  5,154  acres  (-4.9%  of  the 
analyzed  landscape).  Treatments 
include  -3,588  acres  of  variable  forest 
thinning  (including  1,859  acres  of 
riparian  reserve  thinning)  and  -1,250 
acres  of  regenerating  forest  habitat 
creation  through  harvests  that  may 
include  shelterwood  harvests,  two-aged 
systems,  group  selections,  variable 
retention  harvests,  and  seed  tree 
harvests.  Road  work  would  be  part  of 
the  actions  associated  with  the  proposed 
activities  and  would  include:  Road 
maintenance/reconstruction  (-137 
miles),  temporary  road  construction 
(-21  miles),  new  road  construction  (-0.5 
miles),  road  decommissioning  (-9.6), 
road  closure  amendments,  and  one 
potential  bridge  replacement. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  by  May 
12,  2014.  The  draft  environmental 
impact  statement  is  expected  August 
2014  and  the  final  environmental 
impact  statement  is  expected  October 
2014. 

ADDRESSES:  Send  written  comments  to 
57600  McKenzie  HWY,  McKenzie 
Bridge,  OR  97413.  Comments  may  also 
be  sent  via  email  to  comments- 
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pacificnorth  west-willamette- 
mckenzieriver@fs.fed.us,  or  via  facsimile 
to  541-822-7254.  District  open-house 
public  meetings  will  be  held  at  the 
McKenzie  River  district  office  (57600 
McKenzie  Hwy,  McKenzie  Bridge,  OR 
97413)  on  April  24,  2014  and  May  1, 

2014  from  1  p.m.-7  p.m.  Green 
Mountain  open-house  meetings  will  be 
held  on  May  2,  2014  and  May  9,  2014 
from  5:30  p.m.  to  7:30  p.m.  at  locations 
to  be  determined  (please  contact  our 
office  at  541-822-3381  for  updated 
information).  These  meetings  provide 
additional  opportunity  for  you  to  submit 
any  scoping  comments  you  may  have. 
FOR  FURTHER  INFORMATION  CONTACT: 
Guenther  Gastillon  at  gcastillon® 
fs.fed.us  or  at  541-822-7214. 

Individuals  who  use 
telecommunication  devices  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern 
Time,  Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION: 

Purpose  and  Need  for  Action 

The  Green  Mountain  project  area  is 
approximately  98,225  acres  in  size, 
located  around  Forest  Road  19  above 
Gougar  Dam.  The  district’s  resource 
specialists  reviewed  this  landscape  and 
identified  it  to  have  the  greatest  need 
across  the  McKenzie  River  District  for 
work  that  would  benefit  riparian  and 
aquatic  resources.  An  analysis  of  the 
landscape  also  shows  a  lack  of  age-class 
diversity  and  associated  habitat 
diversity,  especially  those  affecting  very 
old  and  very  young  forest-dependent 
species.  Also  approximately  79%  of  the 
forested  stands  in  the  project  area  are 
overstocked  from  a  tree  health 
perspective.  There  is  opportunity  to 
thin,  reduce  the  number  of  trees,  and 
increase  the  size  and  structure  of  the 
remaining  forest  over  time.  The 
productivity  and  site  conditions  of 
forests  in  the  project  area  allow  for  the 
production  of  forest  products  while 
being  sensitive  to  the  ecology  of  the  area 
and  meeting  other  important  natural 
values  and  services. 

The  Purpose  of  this  project  is  to 
provide  forest  products,  increase 
stream-side  vegetative  diversity, 
increase  in-stream  habitat  complexity 
and  productivity,  and  shift  the  age-class 
and  structural  diversity  of  the  forest  in 
the  project  area  landscape. 

Proposed  Action 

Vegetation — We  propose  to  thin 
-3,588  acres  9958  characters,  1526 
words,  94  lines  (3.7%  of  the  Project 
Area)  and  regenerate  -1,250  acres  (1.3% 
of  the  Project  Area).  We  propose  to  use 


thinning  across  the  majority  of  the 
project  and  these  treatments  would 
incorporate  some  untreated  areas  (skips) 
and  create  gaps  of  up  to  three  acres  with 
variable  spacing  of  remaining  trees.  We 
would  design  the  regeneration  harvest 
to  increase  forest- age  diversity  across 
the  Project  Area.  The  type  of 
regeneration  harvests  would  vary  and 
may  potentially  include:  Shelterwood 
harvests,  two-aged  systems,  group 
selection  harvests,  variable  retention 
harvests,  and  seed  tree  harvests.  The  age 
of  stands  proposed  to  be  thinned  ranges 
from  15  to  148  years,  average  stand  age; 
and  the  age  of  stands  proposed  to  be 
regenerated  range  from  15-135  years. 
Douglas-fir  trees  have  an  average 
lifespan  of  500  years  with  individuals 
exceeding  1,000  years.  These  treatments 
would  occur  on  stands  that  are  3  to  30% 
of  their  average  maximum  age.  The 
overall  total  area  treated  under  both 
treatment  categories  would  be 
approximately  5,154  acres  (-4.9%  of  the 
Project  Area). 

Streams — Approximately  44%  of  the 
total  project  area  has  a  riparian  reserve 
designation  that  overlaps  with  other 
management  allocations.  We  are  not 
proposing  regeneration  harvests  within 
riparian  reserves.  We  are  proposing 
about  1,859  acres  of  thinning  within 
riparian  reserves  (these  acres  include 
no-cut  buffers  adjacent  to  the  stream 
channel,  which  reduces  the  actual  total 
number  of  riparian  acres  treated).  We 
proposed  harvest  or  cutting  within 
riparian  reserves  to  increase  in-stream 
productivity  by  increasing  hardwood 
trees  and  light  availability.  We  would 
also  create  snags  and  down  wood  to  add 
structural  diversity.  We  would  use  a 
combination  of  thinning,  cut  and  leave 
treatments,  gap  creations 
(approximately  8  acres  total  across  all 
riparian  treatments),  and  no-cut  stream 
buffers. 

Roads — We  propose  to  remove  forest 
products  and  include  associated  road 
work  across  the  project  area.  We  would 
include  approximately  137  miles  of  road 
maintenance/reconstruction  that  would 
include  the  installment  of 
approximately  200  culverts  (primarily 
replacements).  We  would  also  propose 
to  store  and  hydrologically  stabilize 
approximately  21  miles  of  road,  and 
decommission  approximately  9.6  miles 
of  road.  The  existing  seasonal  closure  on 
Forest  Service  (FS)  roads  1900-430  and 
1900-431  would  be  proposed  for 
removal.  The  current  closure  on  FS  road 
1927-240  would  be  reduced  in  extent 
by  moving  the  cmrent  closure  (gate) 
location  at  the  intersection  with  FS  road 
1927  to  a  new  location  at  approximately 
mile  point  6.7  down  the  240  road.  We 
would  propose  construction  of  9.5  miles 


of  temporary  road.  These  temporary 
roads  would  be  restored  to  their 
previous  function  and  closed  after  all 
project  activities  are  completed.  To 
address  an  existing  bridge  failure  we 
would  propose  either  installing  a 
temporary  bridge  (FS  road  1980-204),  or 
we  would  build  new  road  across 
approximately  0.5  mile  and 
decommission  0.7  mile  of  road  behind 
the  old  bridge. 

Responsible  Official:  Willamette 
forest  supervisor. 

Nature  of  Decision  To  Be  Made 

Given  the  purpose  and  need,  the 
scope  of  the  decision  to  be  made  by  the 
responsible  official  will  be  as  follows: 

•  Do  the  proposed  actions  comply 
with  all  applicable  laws  governing 
Forest  Service  actions? 

•  Do  the  proposed  actions  comply 
with  the  applicable  Standards  and 
Guidelines  found  in  the  Willamette 
Land  and  Resource  Management  Plan 
(LRMP)? 

o  If  not,  will  the  action  amend  the 
LRMP? 

•  Does  the  Environmental  Impact 
Statement  have  sufficient  site-specific 
environmental  analysis  to  make  an 
informed  decision? 

•  Do  the  proposed  actions  meet  the 
purpose  and  need  for  action? 

With  these  assurances  the  responsible 
official  must  decide: 

•  Whether  or  not  to  select  the 
proposed  action  or  one  of  any  other 
potential  alternatives  that  may  be 
developed,  and  what,  if  any,  additional 
actions  should  be  required. 

Scoping  Process 

This  notice  of  intent  initiates  the 
scoping  process,  which  guides  the 
development  of  the  environmental 
impact  statement.  District  open-house 
public  meetings  will  be  held  for  your 
convenience  at  the  McKenzie  River 
district  office  (57600  McKenzie  Hwy, 
McKenzie  Bridge,  OR  97413)  on  April 
24,  2014  and  May  1,  2014  from  1  p.m.- 
7  p.m.  Green  Movmtain  open-house 
meetings  will  be  held  on  May  2,  2014 
and  May  9,  2014  from  5:30  p.m.  to  7:30 
p.m.  at  locations  to  be  determined 
(please  contact  our  office  at  541-822- 
3381  for  updated  information).  All  of 
these  meetings  provide  an  opportunity 
to  gain  more  information  regarding  this 
proposed  project  and  also  provide  an 
opportunity  for  you  to  submit  any 
scoping  comments  you  may  have.  We 
are  interested  in  your  comments  on  the 
following  questions: 

•  Are  there  alternative  ways  to  meet 
the  purpose  of  the  project  other  than  the 
proposed  action  we  offer,  which  you 
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would  like  the  Forest  Service  to 
consider  and  analyze? 

•  Is  there  any  information  about  the 
project  area,  which  you  believe  is 
important  in  the  context  of  the  proposed 
activities  that  you  would  like  the  Forest 
Service  to  consider? 

•  What  specifically  are  the  potential 
effects  of  this  proposal  that  you  are 
particularly  concerned  about?  For 
example,  rather  than  simply  stating  that 
you  would  like  a  change  in  a  proposed 
activity  or  that  you  would  not  like  an 
activity  to  take  place,  it  is  most  helpful 
to  understand  why  you  desire  this. 

What  are  your  underlying  concerns  with 
an  activity  or  action;  what  are  the  effects 
from  the  activity  that  concern  you?  It  is 
important  that  reviewers  provide  their 
comments  at  such  times  and  in  such 
manner  that  they  are  useful  to  the 
agency’s  preparation  of  the 
environmental  impact  statement. 
Therefore,  comments  should  be 
provided  prior  to  the  close  of  the 
comment  period  and  should  clearly 
articulate  the  reviewer’s  concerns  and 
contentions. 

Comments  received  in  response  to 
this  solicitation,  including  names  and 
addresses  of  those  who  comment,  will 
be  part  of  the  public  record  for  this 
proposed  action.  Comments  submitted 
anonymously  will  be  accepted  and 
considered,  however. 

Dated:  April  3,  2014. 

Meg  Mitchell, 

Forest  Supervisor,  Willamette  National 
Forest. 

|FR  Doc.  2014-07968  Filed  4-10-14;  8:45  am] 

BILLING  CODE  3410-1 1-M 


CHEMICAL  SAFETY  AND  HAZARD 
INVESTIGATION  BOARD 

Sunshine  Act  Meeting 

TIME  AND  date:  April  22,  2014,  5:30 
p.m.-8:30  p.m.  CDT. 

PLACE:  Southside  Community  Center 
205  Tokio  Road,  West,  TX  76691. 
STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  The 
Chemical  Safety  and  Hazard 
Investigation  Board  (CSB)  will  convene 
a  public  meeting  on  April  22,  2014, 
starting  a  5:30  p.m.  at  the  Southside 
Community  Center,  205  Tokio  Rd,  West, 
TX  76691.  At  the  public  meeting,  the 
board  will  hear  preliminary  findings 
from  the  CSB’s  investigation  team  into 
the  April  17,  2013,  fire  and  massive 
explosion  which  occurred  at  the  West 
Fertilizer  Company /Adair  Grain  facility 
in  West,  Texas,  that  killed  14  people 
and  injuring  injured  more  than  250 
neighboring  residents  and  emergency 


responders.  Twelve  of  the  fatalities  were 
volunteer  firefighters  and  two  were 
members  of  the  public. 

The  sudden  blast  at  the  facility  led  to 
the  widespread  damage  and  the 
destruction  of  over  150  buildings 
including  an  apartment  complex,  three 
schools,  a  nursing  home,  and  a  hospital 
in  the  surrounding  community. 

This  public  meeting  is  intended  to 
provide  the  residents  of  West,  TX  and 
other  members  of  the  public  with 
information  into  how  this  incident 
occurred  and  how  similar  future 
incidents  can  be  prevented  or  mitigated. 
The  CSB  has  invited  several 
stakeholders  in  the  emergency  response 
community  to  provide  their  insights 
into  this  incident. 

Following  the  staff  presentation  and 
expert  panel  presentation  the  Board  will 
hear  comments  from  the  public.  All  staff 
presentations  are  preliminary  and  are 
intended  solely  to  allow  the  Board  to 
consider  in  a  public  forum  the  issues 
and  factors  involved  in  this  case.  No 
factual  analyses,  conclusions,  or 
findings  presented  by  staff  should  be 
considered  final. 

Additional  Information 

The  meeting  is  free  and  open  to  the 
public.  If  you  require  a  translator  or 
interpreter,  please  notify  the  individual 
listed  below  as  the  “Contact  Person  for 
Further  Information,”  at  least  five 
business  days  prior  to  the  meeting. 

The  CSB  is  an  independent  federal 
agency  charged  with  investigating 
accidents  and  hazards  that  result,  or 
may  result,  in  the  catastrophic  release  of 
extremely  hazardous  substances.  The 
agency’s  Board  Members  are  appointed 
by  the  President  and  confirmed  by  the 
Senate.  CSB  investigations  look  into  all 
aspects  of  chemical  accidents  and 
hazards,  including  physical  causes  such 
as  equipment  failure  as  well  as 
inadequacies  in  regulations,  industry 
standards,  and  safety  management 
systems. 

Public  Comment 

Members  of  the  public  are  invited  to 
make  brief  statements  to  the  Board  at 
the  conclusion  of  the  staff  presentation. 
The  time  provided  for  public  statements 
will  depend  upon  the  number  of  people 
who  wish  to  speak.  Speakers  should 
assume  that  their  presentations  will  be 
limited  to  five  minutes  or  less,  but 
commenters  may  submit  written 
statements  for  the  record. 

Contact  Person  for  Further  Information 

Hillary  J.  Cohen,  Communications 
Manager,  hillary.cohen@csb.gov  or  (202) 
446-8094.  General  information  about 


the  CSB  can  be  found  on  the  agency 
Web  site  at:  www.csb.gov. 

Dated:  April  7,  2014. 

Rafael  Moure-Eraso, 

Chairperson. 

|FR  Doc.  2014-08325  Filed  4-9-14;  4:15  pm] 
BILLING  CODE  6350-01-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Proposed  Information  Coilection; 
Comment  Request;  Information  for 
Seif-Certification  Under  FAQ  6  of  the 
U.S.-European  Union  and  U.S.- 
Switzerland  Safe  Harbor  Frameworks 

AGENCY:  International  Trade 
Administration,  Commerce. 
action:  Notice. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 

DATES:  Written  comments  must  be 
submitted  on  or  before  June  10,  2014. 
ADDRESSES:  Direct  all  written  comments 
to  Jennifer  Jessup,  Departmental 
Paperwork  Clearance  Officer, 

Department  of  Commerce,  Room  6616, 
14th  and  Constitution  Avenue  NW., 
Washington,  DC  20230  (or  via  the 
Internet  at  JJessup@doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to:  David  Ritchie  or  Nick  Enz, 
U.S.  Department  of  Commerce, 
International  Trade  Administration, 
U.S.-EU  &  U.S. -Swiss  Safe  Harbor 
Programs,  1401  Constitution  Avenue 
NW.,  Room  20007,  Washington,  DC 
20230;  (or  via  the  Internet  at 
safe.harbor@trade.govy,  tel.  202-482- 
4936  or  202-482-1512. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Safe  Harbor  self-certification  form 
is  used  by  U.S.  organizations  in  order  to 
certify  their  compliance  with  one  or 
both  of  the  Safe  Harbor  Frameworks. 

The  form  has  been  revised  to  provide 
additional  guidance  and  the  option  to 
select  Swiss  Safe  Harbor  in  the  drop 
down  menu. 

The  European  Union  Directive  on 
Data  Protection  (EU  Directive)  and  the 
Swiss  Federal  Act  on  Data  Protection 
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(Swiss  FADP)  generally  restrict  transfers 
of  personal  data  to  countries  that  are  not 
deemed  to  provide  “adequate”  privacy 
protection.  In  order  to  ensure  continued 
flows  of  personal  data  to  the  United 
States  from  the  EU  and  Switzerland,  the 
U.S.  Department  of  Commerce  (DOC) 
developed  similar,  but  separate 
arrangements  with  the  European 
Commission  and  the  Federal  Data 
Protection  and  Information 
Commissioner  of  Switzerland  (Swiss 
FDPIC)  (i.e.,  the  U.S.-EU  Safe  Harbor 
Framework  and  U.S. -Swiss  Safe  Harbor 
Framework)  to  provide  eligible  U.S. 
organizations  with  a  streamlined  means 
of  complying  with  the  relevant 
requirements  of  the  EU  Directive  and 
the  Swiss  FADP. 

On  July  26,  2000,  the  European 
Commission  issued  a  decision — in 
accordance  with  Article  25.6  of  the  EU 
Directive — finding  that  for  all  of  the 
activities  within  the  scope  of  the  EU 
Directive,  the  Safe  Harbor  Privacy 
Principles,  implemented  in  accordance 
with  the  guidance  provided  by  the 
Frequently  Asked  Questions  issued  by 
the  DOC  are  considered  to  ensure  an 
“adequate”  level  of  protection  for 
personal  data  transferred  from  the  EU  to 
organizations  established  in  the  United 
States.  The  U.S.-EU  Safe  Harbor 
Framework,  which  the  European 
Economic  Area  (EEA)  also  has 
recognized  as  providing  adequate  data 
protection,  became  operational  on 
November  1,  2000.  The  U.S. -Swiss  Safe 
Harbor  Framework,  which  was 
developed  later,  became  operational  in 
2009.  The  complete  set  of  U.S.-EU  and 
U.S.-Swiss  Safe  Harbor  documents  and 
additional  guidance  materials  may  be 
found  at  http://export.gov/safeharbor. 

For  pmposes  of  the  Safe  Harbor 
Frameworks,  “personal  data”  and 
“personal  information”  are  data  about 
an  identified  or  identifiable  individual 
that  are  within  the  scope  of  the  EU 
Directive,  received  by  a  U.S. 
organization  from  the  EU/EEA  and/or 
Switzerland,  and  recorded  in  any  form. 
“Personal  data”  is  defined  in  the  EU 
Directive  as  “.  .  .  any  information 
relating  to  an  identified  or  identifiable 
natural  person”.  The  scope  of  the  EU 
Directive  extends  with  a  few  exceptions 
to  all  “processing  of  data”,  which  is 
defined  as  “.  .  .  any  operation  or  set  of 
operations  which  is  performed  upon 
personal  data,  whether  or  not  by 
automatic  means,  such  as  collection, 
recording,  organization,  storage, 
adaptation  or  alteration,  retrieval, 
consultation,  use,  disclosure  by 
transmission,  dissemination  or 
otherwise  making  available,  alignment 
or  combination,  blocking,  erasure  or 
destruction”. 


The  decision  by  an  organization  to 
self-certify  its  compliance  with  one  or 
both  of  the  Safe  Harbor  Frameworks  is 
entirely  voluntary;  however,  once  made, 
the  organization  must  comply  with  the 
requirements  of  the  relevant  Safe  Harbor 
Framework  and  publicly  declare  that  it 
does  so.  To  be  assured  of  Safe  Harbor 
benefits,  an  organization  must  reaffirm 
its  self-certification  annually,  via  Form 
ITA-4149P,  to  the  DOC  in  accordance 
with  the  requirements  specified  in  the 
Framework(s)  and  guidance  provided  by 
the  DOC.  An  organization’s  self- 
certification  and  the  appearance  of  the 
organization  on  the  relevant  Safe  Harbor 
List(s)  pursuant  to  the  self-certification, 
constitutes  an  enforceable 
representation  to  the  DOC  and  the 
public  that  it  adheres  to  a  privacy  policy 
that  complies  with  the  relevant  Safe 
Harbor  Framework(s).  Any  public 
misrepresentation  concerning  an 
organization’s  participation  in  the  Safe 
Harbor  or  compliance  with  one  or  both 
of  the  Safe  Harbor  Frameworks  may  be 
actionable  by  the  Federal  Trade 
Commission  (FTC)  or  other  relevant 
government  body  (e.g.  the  Department 
of  Transportation). 

The  Safe  Harbor  Frameworks  provide 
a  number  of  important  benefits, 
especially  predictability  and  continuity, 
to  U.S.  organizations  that  receive 
personal  data  for  processing  from  the 
EU/EEA  and/or  Switzerland.  All  28  EU 
Member  States,  and  by  extension  all 
EEA  Member  States,  are  bound  by  the 
European  Commission’s  finding  of 
“adequacy”.  Organizations  that  have 
self-certified,  appear  on  the  relevant 
Safe  Harbor  List(s),  and  have  not 
allowed  their  certification  status  to 
lapse  are  presumed  to  provide 
“adequate”  data  protection  in 
accordance  with  the  EU  Directive  and/ 
or  the  Swiss  FADP  and  therefore  are  not 
required  to  provide  further 
documentation  to  European  officials  on 
this  point.  The  Safe  Harbor  eliminates 
the  need  for  prior  approval  to  begin  data 
transfers  or  makes  approval  from  the 
appropriate  national  data  protection 
authority  automatic.  The  Safe  Harbor 
Frameworks  offer  a  simple  and  cost- 
effective  means  of  complying  with  the 
relevant  requirements  of  the  EU 
Directive  and  Swiss  FADP,  which 
should  particularly  benefit  small  and 
medium  enterprises. 

The  DOC  maintains  and  updates 
regularly  public  lists  of  U.S. 
organizations  that  have  self-certified 
and  provides  guidance  on  substantive 
requirements  associated  with  self- 
certification.  The  Lists,  referred  to  as  the 
Safe  Harbor  Lists  (i.e.  U.S.-EU  Safe 
Harbor  List  and  U.S.-Swiss  Safe  Harbor 
List)  are  necessary  to  make  the  Safe 


Harbor  Frameworks  operational,  and 
were  a  key  demand  of  the  Evuopean 
Commission  and  the  Swiss  FDPIC  in 
agreeing  that  compliance  with  the  Safe 
Harbor  Frameworks  provide  “adequate” 
privacy  protection.  The  Safe  Harbor 
Lists,  which  are  made  available  to  the 
public  on  the  DOC’s  Safe  Harbor  Web 
site,  are  used  not  only  by  European 
citizens  and  organizations  to  determine 
whether  a  U.S.  organization  is  presumed 
to  provide  “adequate”  data  protection, 
but  also  by  U.S.  and  European 
authorities  to  determine  whether  an 
organization  has  self-certified  its 
compliance  with  one  or  both  Safe 
Harbor  Frameworks,  especially  when  a 
complaint  has  been  lodged  against  that 
U.S.  organization. 

II.  Method  of  Collection 

The  self-certification  form  is  available 
via  the  Internet  on  the  DOC  Safe  Harbor 
Web  site;  http://export.gov/safeharbor/. 

III.  Data 

0MB  Control  Number:  0625-0239. 

Form  Number(s):  ITA-4149P. 

Type  of  Review:  Regular  submission 
(revision  of  a  currently  approved 
information  collection). 

Affected  Public:  Business  or  for-profit 
organizations. 

Estimated  Number  of  Respondents: 
780. 

Estimated  Time  per  Response:  40 
minutes  completing  and  making  initial 
self-certification  submission  online  via 
the  DOC  Safe  Harbor  Web  site. 

Estimated  Total  Annual  Burden 
Hours:  520. 

Estimated  Total  Annual  Cost  to 
Public:  $174,200  (certification  fees). 

rV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 


Federal  Register/ Vol.  79,  No.  70 /Friday,  April  11,  2014 /Notices 


20171 


Dated:  April  8,  2014. 

Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

IFR  Doc.  2014-08197  Filed  4-10-14;  8:45  am) 

BILLING  CODE  3510-DR-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[C-570-013] 

Carbon  and  Certain  Alloy  Steel  Wire 
Rod  From  the  People’s  Republic  of 
China:  Postponement  of  Preliminary 
Determination  in  the  Countervailing 
Duty  Investigation 

AGENCY:  Enforcement  and  Compliance, 
International  Trade  Administration, 
Department  of  Commerce. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rebecca  Trainor  at  (202)  482-4007  or 
Irene  Darzenta  Tzafolias  at  (202)  482- 
0922,  AD/CVD  Operations,  Enforcement 
and  Compliance,  International  Trade 
Administration,  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  February  20,  2014,  the  Department 
of  Commerce  (the  Department)  initiated 
the  countervailing  duty  (CVD) 
investigation  of  carbon  and  certain  alloy 
steel  wire  rod  (steel  wire  rod)  from  the 
People’s  Republic  of  China  (PRC).' 
Currently,  the  preliminary 
determination  is  due  no  later  than  April 
28,  2014.2 

Postponement  of  Due  Date  for  the 
Preliminary  Determination 

Section  703(b)(1)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act),  requires  the 
Department  to  issue  the  preliminary 
determination  in  a  CVD  investigation 
within  65  days  after  the  date  on  which 
the  Department  initiated  the 
investigation.  However,  the  Department 
may  postpone  making  the  preliminary 
determination  until  no  later  than  130 
days  after  the  date  on  which  the 
administering  authority  initiated  the 


■'  See  Carbon  and  Certain  Alloy  Steel  Wire  Rod 
from  the  People’s  Republic  of  China:  Initiation  of 
Countervailing  Duty  Investigation,  79  FR  11085 
(February  27,  2014)  (Initiation  Notice). 

^  The  statutory  deadline  for  the  preliminary 
determination  is  Saturday,  April  26,  2014.  When 
the  statutory  deadline  falls  on  a  weekend,  it  is  the 
Department’s  practice  to  issue  the  determination  on 
the  next  business  day,  which  in  this  case  would  be 
Monday,  April  28,  2014.  See  Notice  of  Clarification: 
Application  of  "Next  Rusiness  Day”  Rule  for 
Administrative  Determination  Deadlines  Pursuant 
to  the  Tariff  Act  of  1930,  as  Amended,  70  FR  24533 
(May  10,  2005). 


investigation  if,  among  other  reasons, 
the  petitioner  makes  a  timely  request  for 
an  extension  pursuant  to  section 
703(c)(1)(A)  of  the  Act. 

On  March  31,  2014,  the  petitioner, 
Nucor  Corporation  (Nucor),  timely 
requested  that  the  Department  postpone 
its  preliminary  CVD  determination  to 
130  days  from  the  initiation  date.^ 

Pursuant  to  703(c)(1)(A)  of  the  Act 
and  because  the  Department  does  not 
find  any  compelling  reason  to  deny  the 
request,  we  are  extending  the  due  date 
for  the  preliminary  determination  to  no 
later  than  130  days  after  the  date  on 
which  this  investigation  was  initiated, 
or  June  30,  2014. 

This  notice  is  issued  and  published 
pursuant  to  section  703(c)(2)  of  the  Act 
and  19  CFR  351.205(f)(1). 

Dated:  April  7,  2014. 

Paul  Piquado, 

Assistant  Secretary  for  Enforcement  and 
Compliance. 

[FR  Doc.  2014-08188  Filed  4-10-14;  8:45  am] 
BILLING  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Meeting  of  the  Manufacturing  Council 

AGENCY:  International  Trade 
Administration,  U.S.  Department  of 
Commerce. 

ACTION:  Notice  of  an  open  meeting. 

SUMMARY:  The  Manufacturing  Council 
will  hold  a  meeting  on  Tuesday,  April 
29,  2014,  to  discuss  and  deliberate  on 
proposed  recommendations  addressing 
workforce  development  best  practices; 
strategies  to  address  misconceptions  of 
manufacturing  careers;  innovation, 
research  and  development  in 
manufacturing;  and  manufacturing 
energy  policy.  The  Council  will  also 
hear  an  update  from  its  subcommittee 
on  tax  policy  and  export  growth. 
Additionally,  the  Council  will  receive 
updates  from  representatives  of  the  U.S. 
government  on  the  manufacturing 
initiatives  taking  place  across  federal 
agencies.  A  final  agenda  will  be 
available  on  the  Council’s  Web  site  one 
week  prior  to  the  meeting.  The  Council 
advises  the  Secretary  of  Commerce  on 
government  programs  and  policies  that 
affect  U.S.  manufacturing  and  provide  a 
means  of  ensming  regular  contact 
between  the  U.S.  Government  and  the 
manufacturing  sector. 


^  See  19  CFR  351.205(e)  and  Letter  from  Nucor, 
“Carbon  and  Certain  Alloy  Steel  Wire  Rod  from  the 
People’s  Republic  of  China:  Request  for  Extension 
of  Preliminary  Determination”  (March  31,  2014). 


DATES:  April  29,  2014, 10  a.m.  Eastern 
Daylight  Time  (EDT). 

ADDRESSES:  The  meeting  will  be  held  at 
the  Department  of  Commerce,  1401 
Constitution  Avenue  NW.,  Washington, 
DC  20230.  Due  to  building  security,  all 
attendees  must  pre-register.  This 
meeting  will  be  physically  accessible  to 
people  with  disabilities.  Seating  is 
limited  and  will  be  on  a  first  come,  first 
served  basis.  Pre-registration  and 
requests  for  sign  language  interpretation 
or  other  auxiliary  aids  should  be 
submitted  no  later  than  Monday,  April 
21,  2014,  to  Elizabeth  Emanuel,  the 
Manufacturing  Council,  Room  4043, 

1401  Constitution  Avenue  NW., 
Washington,  DC  20230,  telephone  202- 
482-1369,  elizabeth.emanuel® 
trade.gov.  Last  minute  requests  will  be 
accepted,  but  may  be  impossible  to  fill. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Emanuel,  the  Manufacturing 
Council,  Room  4043,  1401  Constitution 
Avenue  NW.,  Washington,  DC  20230, 
telephone;  202—482-1369,  email: 
elizabeth.emanuel@trade.gov. 
SUPPLEMENTARY  INFORMATION:  A  limited 
amount  of  time,  from  12:45  p.m.-l  p.m., 
will  be  made  available  for  pertinent 
brief  oral  comments  from  members  of 
the  public  attending  the  meeting.  To 
accommodate  as  many  speakers  as 
possible,  the  time  for  public  comments 
will  be  limited  to  5  minutes  per  person. 
Individuals  wishing  to  reserve  speaking 
time  during  the  meeting  must  contact 
Ms.  Emanuel  and  submit  a  brief 
statement  of  the  general  nature  of  the 
comments,  as  well  as  the  name  and 
address  of  the  proposed  speaker,  by  5 
p.m.  EDT  on  Monday,  April  21,  2014.  If 
the  number  of  registrants  requesting  to 
make  statements  is  greater  than  can  be 
reasonably  accommodated  during  the 
meeting,  the  International  Trade 
Administration  may  conduct  a  lottery  to 
determine  the  speakers.  Speakers  are 
requested  to  bring  at  least  30  copies  of 
their  oral  comments  for  distribution  to 
the  members  of  the  Manufacturing 
Council  and  to  the  public  at  the 
meeting.  Any  member  of  the  public  may 
submit  pertinent  written  comments 
concerning  the  Manufacturing  Council’s 
affairs  at  any  time  before  or  after  the 
meeting.  Comments  may  be  submitted 
to  Elizabeth  Emanuel,  the 
Manufacturing  Council,  Room  4043, 
1401  Constitution  Avenue  NW., 
Washington,  DC  20230,  telephone;  202- 
482-1369,  email;  elizabeth.emanuel® 
trade.gov.  To  be  considered  during  the 
meeting,  written  comments  must  be 
received  by  5  p.m.  EDT  on  Monday, 
April  21,  2014,  to  ensure  transmission 
to  the  Manufacturing  Council  prior  to 
the  meeting.  Comments  received  after 


20172 


Federal  Register/ Vol.  79,  No.  70 /Friday,  April  11,  2014 /Notices 


that  date  will  be  distributed  to  the 
members  but  may  not  be  considered  at 
the  meeting. 

Copies  of  Council  meeting  minutes 
will  be  available  within  90  days  of  the 
meeting. 

Dated:  April  8,  2014. 

Ingrid  Mitchem, 

Director,  Industry  Trade  Advisory  Center. 
IFR  Doc.  2014-08189  Filed  4-10-14;  8:45  am] 
BILLING  CODE  3S10-DR-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Proposed  Information  Collection; 
Comment  Request;  Manufacturing 
Extension  Partnership  Program 
Management  Information  Reporting 
System  for  the  Business  and  Talent 
Management  Self-Diagnostic 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
action:  Notice. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Written  comments  must  bo 
.submitted  on  or  before  June  10,  2014. 
ADDRESSES:  Direct  all  written  comments 
to  Jennifer  Jes.suj),  Departmental 
Pajierwork  {Clearance  Officer, 
Department  of  (iommerce,  Room  001  (i, 
14tli  and  fionstitiition  Avenue  NW., 
Washington,  IXi  202.'I0  (or  via  the 
Internet  at  jjcssufAodoc.f’ov]. 

FOR  FURTHER  INFORMATION  CONTACT: 
Re(|ue.sts  for  additional  information  or 
co])ies  of  the  information  collection 
instrument  and  instructions  should  he 
directed  to  .Stacey  Wagner, 

Stacey. wngnar&nisi. gov,  301 -975-4B50. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Manufacturing  Extension 
Partnership  (MEPJ,  sponsored  by  the 
National  Institute  of  Standards  and 
Technology  [NISTJ,  is  a  national 
network  of  locally-based  manufacturing 
extension  centers  working  with  small 
manufacturers  to  assist  them  improve 
productivity,  improve  profitability,  and 
enhance  their  economic 
competitiveness.  In  order  for  small  and 
medium-sized  manufacturers  to 
understand  the  systemic  alignment 


between  their  business  goals  and 
workforce  investments,  they  will  need 
to  compare  their  internal  business  goals/ 
targets  and  their  talent  management 
efforts.  By  comparing  their  own  internal 
data  that  reflects  all  of  their  business 
strategies,  small  and  medium-sized 
manufacturers  will  understand  how 
aligned  their  workforce  skills  are  with 
their  business  investments  and 
execution.  This  self-diagnostic  service 
will  be  offered  by  MEP  centers  to  their 
manufacturing  clients.  The  results  of  the 
service  information  will  enable  the 
NIST  MEP  to  provide  systematic 
business  analysis  assistance  to  their 
clients. 

II.  Method  of  Collection 

The  information  will  be  collected 
from  the  NIST-hosted  web  application 
via  the  MEP  Web  site  at 
www.smartalent.gov  using  a  password- 
protected  interface. 

III.  Data 

0MB  Control  Number:  None. 

Form  Number:  None. 

Type  of  Review:  Regular  submission 
(new  information  collection). 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
600. 

Estimated  Time  per  Response:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  300. 

Estimated  'Total  Annual  Cost  to 
Public:  .$(). 

IV.  Request  lor  Comments 

Comments  ;iro  invited  on;  (<ij  Wlietlnir 
the  propo.sed  collection  of  information 
is  necessary  fertile  jiroper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
jiractical  utility;  (h)  the  accuracy  of  the 
agency’s  e.stimate  of  the  hurden 
(including  hours  and  cost)  of  the 
jirojjosed  collection  of  information;  (c) 
ways  to  enhance  the  (juality,  utility,  and 
c;larity  of  the  information  to  he 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 


Dated:  April  8,  2014. 

Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

IFR  Doc.  2014-08196  Filed  4-10-14;  8:45  am] 

BILLING  CODE  3510-1 3-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XZ21 

Notice  of  Availability  of  a  Final 
Programmatic  Environmental  Impact 
Statement  for  Hawaiian  Monk  Seal 
Recovery  Actions 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  Availability  of  a  Final 
Programmatic  Environmental  Impact 
Statement;  Request  for  Comments. 

SUMMARY:  NMFS  announces  the 
availability  of  the  “Final  Programmatic 
Environmental  Impact  Statement  (PEIS) 
for  Hawaiian  monk  seal  Recovery 
Actions.”  Publication  of  this  notice 
begins  the  official  public  comment 
period  for  the  Final  PEIS.  The  purpose 
of  the  Final  PEIS  is  to  evaluate,  in 
compliance  with  the  National 
Environmental  Policy  Act  (NEPA),  the 
jiotential  direct,  indirect,  and 
cumulative  impacts  on  the  human 
environment  from  implementing  the 
alternative  approaches  for  funding, 
undertaking,  and  jiermitting  research 
and  euhancenient  activities  on 
Hawaiian  iiioiik  .seals  (Monachus 
schauinslandi). 

DATES:  Written  cmnmeiits  must  he 
received  oii  or  before  May  12,  2014. 
While  NMIcS  is  not  retpiired  to  respond 
to  comments  received  on  the  Final  IMd.S, 
we  will  review  and  consider  them  |)rior 
to  i.ssuiug  a  Riicord  of  Decision.  'I'he 
Record  of  Decision  will  include 
iiiforination  on  the  alternatives 
considered,  the  preferred  alternative 
and  why  we  chose  it,  and  reijuired 
mitigation  and  monitoring. 

ADDRESSES:  (Comments  on  the  Final 
lElS  for  this  action  may  he  submitted 
by; 

•  Email:  monkseal@noao.gov. 

•  Fax:301-713-0376. 

•  Mail:  NOAA,  NMFS,  1315  East- 
West  Highway,  SSMC3,  F/PRl,  Room 
13715,  Silver  Spring,  MD  20910  (ATTN: 
Monk  Seal  PEIS). 

FOR  FURTHER  INFORMATION  CONTACT: 

Amy  Sloan  (301-427-8401,  monkseal® 
noaa.gov). 
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SUPPLEMENTARY  INFORMATION:  NMFS  is 
the  Federal  agency  responsible  for 
management,  recovery  and  conservation 
of  Hawaiian  monk  seals  under  the 
Endangered  Species  Act  (ESA;  16 
United  States  Code  [U.S.C.]  1531  etseq.) 
and  the  Marine  Mammal  Protection  Act 
(MMPA;  16  U.S.C.  1361  etseq.].  As  part 
of  their  responsibilities,  NMFS  funds, 
permits,  and  conducts  research  and 
enhancement  activities  on  endangered 
Hawaiian  monk  seals  in  the 
Northwestern  Hawaiian  Islands  (NWHI), 
main  Hawaiian  Islands  (MHI),  and  at 
Johnston  Atoll.  NMFS  proposes  to 
implement  research  and  enhancement 
actions  identified  in  the  2007  Hawaiian 
Monk  Seal  Recovery  Plan,  with  the  goal 
of  conserving  and  recovering  the 
species.  This  Final  PEIS  provides 
decision-makers  and  the  public  with  an 
evaluation  of  the  environmental,  social, 
and  economic  effects  of  the  proposed 
recovery  actions  and  alternatives. 

The  agency’s  recommended  Preferred 
Alternative  is  Alternative  3  (Limited 
Translocation).  Alternative  3 
encompasses  a  broad  scope  of  research 
and  enhancement  activities  that  would 
yield  greater  recovery  benefits  to  the 
species  over  the  next  several  years  than 
would  be  expected  under  the  other 
alternatives.  It  is  important  to  note  that 
while  Alternative  4  (Enhanced 
Implementation)  was  Preferred  in  the 
Draft  PEIS,  Alternative  3  has  been 
selected  as  the  Proforred  Alternative  in 
the  Final  IddS.  'I’lie  only  distinction 
between  the.se  two  Alternatives  is  that 
Alternative  3  (Preferred)  do(!.s  not 
incinde  any  translocation  o])tion  that 
would  involve  taking  seals  horn  in  the 
NWI  il  and  releasing  tlnan  in  the  Mill. 

Hiickground 

The  Hawaiian  monk  seal  is  a  critically 
endangered  species  ionnd  only  in  tlx; 

within  the  Hawaiian  Archipelago 
and  at  jidmston  Atoll.  The  po|)idation  is 
estimated  to  haveart)nnd  1,200 
individuals  and  is  decliidng  hy  roughly 
eadi  year.  .Since  tin;  1060’s,  NMF.S 
has  conducted  re.search  to  understand, 
and  erdiancemerd  activities  to  mitigate, 
threats  to  the  survival  of  monk  se;ds. 
Most  of  this  work  has  heen  in  the  NWHI 
where  the  majority  of  seals  live  and 
breed.  More  recently,  a  natural  increa.se 
in  the  number  of  .seals  in  the  Mill  has 
jjrompted  researchers  and  managers  to 
l)egin  .studying  and  aiding  seals  in  the 
MHI. 

Despite  measures  taken  to  save  the 
monk  seal,  the  species  is  not  showing 
signs  of  recovery.  In  the  NWHI,  young 
seals  are  continuing  to  starve  to  death, 
nursing  and  newly  weaned  pups  are 
being  killed  by  sharks,  seals  are  getting 
entangled  in  marine  debris,  and  sea 


level  rise  threatens  terrestrial  habitats. 
Low  juvenile  survival  over  the  past  two 
decades  is  the  primary  cause  of  the 
population’s  decline.  There  is 
insufficient  recruitment  into  the 
breeding  population,  and  the  population 
decline  will  likely  continue  without 
additional  intervention. 

On  October  1,  2010,  NMFS  provided 
public  notice  (75  FR  60721)  that  it 
would  prepare  a  PEIS  to  assess  the 
impacts  of  implementing  specific 
management  actions  and  administering 
a  research  and  enhancement  program  to 
improve  survival  of  Hawaiian  monk 
seals.  The  45-day  public  scoping  period 
was  extended  15  days  (75  FR  69398) 
and  ended  November  30,  2010.  As  part 
of  scoping,  NMFS  hosted  public 
meetings  to  introduce  the  project 
proposal,  describe  the  PEIS  process,  and 
solicit  input  on  the  issues  and 
alternatives  to  be  evaluated.  Public 
scoping  meetings  were  held  in  October 
2010  on  the  islands  of  0‘ahu,  Hawai’i, 
Maui,  Moloka'i,  and  Kaua'i.  During  the 
scoping  comment  period,  139  public 
comments  were  received.  The  Scoping 
Report  is  available  on  the  project  Web 
site:  http://www.nmfs.noaa.gov/pr/ 
permits/eis/hawaiianmonkseal.htm. 

On  August  19,  2011,  NMFS  provided 
public  notice  (76  FR  51945)  that  the 
Draft  PEIS  for  Hawaiian  Monk  Seal 
Recovery  Actions  was  available  for 
public  comment,  and  the  Draft  PELS  was 
Hileased  for  public  review  on  the  project 
W(!h  site  listed  above.  The  jnihlic 
comment  period  ended  on  October  17, 
2011.  A  total  of  341  coininent 
snhnii.s.sions  were  recthvcxl  from 
agencies  and  the  |mhlic  on  the  Draft 
Pl'iLS.  The.sc!  snhmi.ssions  gemnated 
1 ,1 60  snhstantive  com  men  Is.  ( lorn  men  ts 
received  during  the  scoping  process  and 
public  comment  |)eriod  on  the  Draft 
IMd.S  raised  issiuis  that  have  heen 
addres.sed  or  incorporated  in  the  Final 
PELS.  A  Uommenl  Analysis  l<e|)orl  is 
included  in  Appendix  (i  to  the  Final 
Pld.S  iind  is  available!  on  the  |)roj(!Ct  Web 
site  li.sted  above.  This  r(!|)ort  incliid(!S 
public  commiints  rece:ived,  NMF.S’ 
responses,  and  when!  in  the  PELS  tlu! 
comments  are!  iielelre!.sseel  e)r  reivisieens  Jire! 
maele:. 

Alternatives 

NMFS  has  (!valuated  a  preferred 
altejmative  (Alternative  3)  and  three 
others  in  the  Final  PEIS.  These  are 
summarized  as  follows: 

Alternative  1:  Status  Quo  Alternative: 
Under  the  Status  Quo  Alternative, 
research  and  enhancement  activities 
would  be  carried  out  as  cmrently 
permitted  under  the  MMPA  and  ESA. 
New  permits  could  be  issued  in  the 
future  to  maintain  the  current  levels  of 


research  and  enhancement  activities. 
Some  elements  of  this  alternative 
include: 

•  Monitoring  via  ground,  vessel,  and 
aerial  surveys; 

•  Marking  and  photo  ID; 

•  Health  screening  and 
instrumentation; 

•  De-worming  research; 

•  Specimen  collection  and  import/ 
export  of  specimens; 

•  Disentanglement  and  dehooking; 

•  Adult  male  removal  for 
enhancement;  and 

•  Translocation  for  enhancement 
including: 

o  Translocating  abandoned  nursing 
pups  to  a  prospective  foster  mother  or 
their  natural  mother  within  their  birth 
island  or  atoll; 

o  Translocating  weaned  pups  from  a 
high  risk  area  (e.g.,  known  shark 
predation)  to  a  low  risk  area  within  the 
same  island  or  atoll  in  the  NWHI  or 
Johnston  Atoll;  translocations  in  the 
MHI  may  be  to  a  different  location  on 
the  same  island  or  to  a  different  island 
in  the  MHI; 

o  Translocating  weaned  pups  in 
subpopulations  where  juvenile  survival 
is  low  to  subpopulations  with  higher 
rates  of  juvenile  survival;  seals  may  only 
he  translocated  among  .subpopulations 
within  the  NWHI. 

No  new  activities  or  expanded  scope  of 
exi.sting  activities  would  occur  under 
the  .Status  Quo  Alternative. 

Alt(!rnativ(!  2:  No  Action:  Under  this 
alt(!rnaliv(!,  tiu!  ahov(!-in(!ntion(!(l 
p(!rinitt(!(l  r(!.s(!arch  and  (!nhanc(!in(!nt 
activili(!S  would  slop  in  )un(!  2014  wh(!n 
lh(!  cinT(!nt  |)(!nnit  (!X|)ir(!S.  At  that  tinu!, 
all  r(!.s(!arch  and  (!nhanc(!in(!nl  acliviti(!s 
that  r(!(|uii(!a  |)(!rinit  would  c(!as(!  (!xc(!|)t 
for  lho.s(!  aclivili(!.s  cov(!n!(l  by  llu!  NMF.S 
Mariiu!  Mauuual  H(!alth  and  .Stranding 
K(!S|)on.s<!  Program,  such  as  r(!sponding 
to  .slrand(!d,  injnr(!d,  or  (!ntangl(!d  s(!al.s 
in  n(!(!d  of  int(!rv(!ntion. 

All(!rnativ(!  .3:  Liniit(!d  Translocation 
(l’r{!f(!rr(!d  Alt(!rnativ(!):  Alt(!rnaliv(!  3 
includes  activiti(!S  d(!.scrilH!d  in  tin! 

.Status  Quo  as  w(!ll  as  n(!w  and 
{!xpand(!d  activities.  The  n{!W  and 
(!xpand(!d  activiticis  inclndf!,  but  are  not 
limited  to: 

•  Vaccination  .studies  and  potential 
implementation  of  a  vaccination 
program  to  prevent  or  mitigate 
infectious  disease. 

•  Potential  implementation  of  de- 
worming  as  an  enhancement  tool  to 
improve  juvenile  Hawaiian  monk  seal 
survival. 

•  Expanded  scope  and  number  of  seal 
translocations  in  addition  to  those  in  the 
status  quo,  including: 
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•  Taking  seals  with  unmanageable 
human  interactions  from  the  MHI  to 
NWHI. 

•  Taking  juvenile  and  older  seals 
from  the  MHI  to  NWHI  to  examine  their 
subsequent  survival. 

•  Implementing  a  two-stage 
translocation  program  whereby  weaned 
pups  are  taken  from  areas  of  lower 
survival  to  areas  of  higher  survival 
(within  the  NWHI,  within  the  MHI,  or 
from  the  MHI  to  NWHI,  but  not  from  the 
NWHI  to  MHI),  with  the  option  of 
returning  them  to  their  natal  location  or 
nearest  appropriate  site  at  age  2  years 
and  older.  Note  that  seals  originally 
born  in  the  MHI  and  translocated  to  the 
NWHI  may  be  returned  to  the  MHI. 

•  Supplemental  feeding  of  monk  seals 
in  NWHI  locations  where  seals  are 
released  after  being  cared  for  in 
c;aptivity  (post-rehabilitation). 

•  Research  to  develop  tools  for 
modifying  undesirable  Hawaiian  monk 
seal  behavior  related  to  interactions 
with  humans  and  fishing  gear  in  the 
MHI.  If  proven  effective  by  research, 
these  tools  would  be  implemented. 

•  Cihemical  alteration  of  aggressive 
male  monk  seal  behavior  using  a  drug 
to  reduce  testosterone. 

Alternative  4;  Enhanced 
Implementation:  The  only  difference 
between  Alternative  4  and  Alternative  3 
(Preferred)  is  that  Alternative  4  would 
also  allow  for  two-stage  translocation  of 
weaned  pups  from  the  NWHI  to  the  MHI 
and  their  subsequent  return  at  age  2  or 
3  years  to  the  NWHI.  The  ability  under 
Alternative  4  to  conduct  two-stage 
translocation  from  the  NWHI  to  the  MHI 
would  allow  for  maximal  flexibility  to 
take  advantage  of  the  potential  benefits 
of  two-stage  translocation,  because 
weaned  pups  could  be  moved  to 
wherever  their  survival  chances  are 
best.  However,  implementing  two-stage 
translocations  from  the  NWHI  to  the 
MHI  would  be  infeasible  at  this  time. 
NWHI  pups,  once  brought  to  the  MHI, 
could  become  involved  in  fishery  and 
other  human  interactions,  just  as  has 
occurred  among  some  seals  bom  in  the 
MHI.  Capacity  and  techniques  for 
monitoring  translocated  seals,  and 
intervening  to  prevent  and  mitigate  such 
interactions,  must  be  further  developed 
before  this  action  can  be  conducted 
without  risking  failure  as  measured  both 
in  terms  of  seal  survival  and  public 
attitudes  toward  monk  seal 
conservation.  Thus,  while  Alternative  4 
was  the  preferred  alternative  in  the  Draft 
PEIS,  it  is  not  the  preferred  alternative 
in  the  Final  PEIS. 

Authority:  16  U.S.C.  1361  et  seq.  and  16 
U.S.C.  1531  et  seq. 


Dated:  April  4,  2014. 

Samuel  D.  Rauch  III, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

|FR  Doc.  2014-08207  Filed  4-10-14;  8:45  am] 

BILLING  CODE  3S10-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XD219 

Fisheries  of  the  South  Atlantic;  South 
Atlantic  Fishery  Management  Council 
(Council);  Public  Meeting 

agency:  National  Marine  Fisheries 
Service  (NMF’S),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Department  of  Clommerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  South  Atlantic  Fishery 
Management  Council  (SAFMC)  will 
hold  meetings  of  its  Information  & 
Education  Advisory  Panel  (AP)  Meeting 
and  Science  Ciommunication  Workshop: 
Deepwater  Shrimp  AP;  and  Coral  AP,  in 
North  Charleston,  SC. 

DATES:  The  meetings  will  be  held  from 
8  a.m.  on  Monday,  May  5,  2014  until 
4:30  p.m.  on  Thursday,  May  8,  2014. 
ADDRESSES:  The  meetings  will  be  held  at 
the  Crowne  Plaza  Hotel,  4831  Tanger 
Outlet  Blvd.,  North  Charleston,  SC 
29418;  telephone:  (877)  227-6963  or 
(843)  744-4422;  fax:  (843)  744-4472. 

Council  address:  South  Atlantic 
Fishery  Management  Council,  4055 
Faber  Place  Drive,  Suite  201,  N. 
Charleston,  SC  29405. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Iverson,  Public  Information  Officer, 
SAFMC;  telephone:  (843)  571-4366  or 
toll  free:  (866)  SAFMC-IO;  fax:  (843) 
769-4520;  email:  kim.iverson® 
safmc.net. 

SUPPLEMENTARY  INFORMATION:  The  items 
of  discussion  in  the  individual  meeting 
agendas  are  as  follows: 

Information  &  Education  AP  Agenda  & 
Science  Communication  Workshop, 
Monday,  May  5,  2014,  8  a.m.  Until  5 
p.m.  Tuesday,  May  6,  2014 

1.  Receive  an  update  on  SAFMC 
outreach  activities  2013-14. 

2.  Receive  an  overview  and  update  on 
the  Council’s  Snapper  Grouper 
Visioning  Project  and  port  meetings. 

3.  Review  the  draft  Oculina 
Evaluation  Team  Report. 

4.  Receive  an  update  on  the  Marine 
Resources  Education  Program  (MREP) 
for  the  Southeast  region. 


5.  Elect  a  new  Chairperson  and  Vice- 
Chair  for  the  AP. 

6.  Discuss  the  principles  of  effective 
science  communication  as  well  as  the 
creation  of  effective  science 
communication  products. 

Deepwater  Shrimp  AP  Agenda, 

Tuesday  May  6,  2014, 1  p.m.  Through 
12  Noon  Wednesday,  May  7,  2014 

1 .  Receive  a  status  update  on  Coral 
Amendment  8,  pertaining  to  Coral 
Habitat  Areas  of  Particular  Concern 
(HAPCs)  and  transit  through  the 
Oculina  Bank  HAPC. 

2.  Review  the  draft  Oculina 
Evaluation  Team  Report. 

3.  Provide  input  on  potential  changes 
to  HAPCs  (Coral  Amendment  9). 

Coral  AP  Agenda,  Wednesday,  May  7, 
2014,  1  p.m.  Through  4:30  p.m. 
Thursday,  May  8,  2014 

1 .  Receive  a  status  update  on  (]oral 
Amendment  8. 

2.  Receive  a  status  update  of  the 
SAFMC’s  Cooperative  Agreement 
proposal  with  NOAA’s  Coral  Reef 
Conservation  Program. 

3.  Review  the  draft  Oculina 
Evaluation  Team  Report. 

4.  Provide  input  for  potential  changes 
to  HAPCs  (Coral  Amendment  9). 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  these  meetings.  Action 
will  be  restricted  to  those  issues 
specifically  identified  in  this  notice  and 
any  issues  arising  after  publication  of 
this  notice  that  require  emergency 
action  under  section  305(c)  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
provided  the  public  has  been  notified  of 
the  Council’s  intent  to  take  final  action 
to  address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  auxiliary  aids  should  be 
directed  to  the  council  office  (see 
ADDRESSES)  3  days  prior  to  the  meeting. 

Note:  The  times  and  sequence  specified  in 
this  agenda  are  subject  to  change. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  April  8,  2014. 

Tracey  L.  Thompson, 

Acting  Deputy  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  2014-08147  Filed  4-10-14;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XD217 

Fisheries  of  the  South  Atlantic;  South 
Atlantic  Fishery  Management  Council 
(SAFMC);  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  a  public  meeting. 

SUMMARY:  I’he  South  Atlantic  Fi.shery 
Management  Council  (SAFMC)  will 
hold  a  mooting  of  Colden  Crab  Advisory 
l^'uiel  (AF),  in  Dania  Heach,  FL. 

DATES:  The  meeting  will  be  held  on 
I'Yiday,  May  2,  2014,  from  1  p.m.  until 
p.m. 

ADDRESSES: 

Mooting  acidross:  The  meeting  will  lx; 
held  at  the  Fairfield  Inn  &  Suites 
Marriott,  2081  Criffin  Road,  IJania 
Heach,  FL  33312;  telephone;  (954)  981  — 
2700;  fax:  (954)  981-9125. 

Council  addross:  South  Atlantic 
Fishery  Management  Council,  4055 
P’aber  Place  Drive,  Suite  201 ,  N. 
Charleston,  SC  29405. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Iverson,  Public  Information  Officer, 
SAFMC;  telephone:  (843)  571-4366  or 
toll  free:  (866)  SAFMC-10;  fax:  (843) 
769-4520;  email:  kim.iverson® 
safmc.net. 

SUPPLEMENTARY  INFORMATION:  The  items 
of  discussion  in  the  AP’s  agenda  are  as 
follows: 

Agenda  for  Friday,  May  2,  2014 

1 .  Approve  the  agenda  and  the 
meeting  minutes  from  January  31,  2013. 

2.  Receive  an  overview  of  Golden 
Crab  Amendment  9,  pertaining  to 
accountability  measures  (AMs).  Discuss 
the  amendment  and  make 
recommendations. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
identified  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  Council’s  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 


auxiliary  aids  should  be  directed  to  the 
council  office  (see  ADDRESSES)  3  days 
prior  to  the  meeting. 

Note:  The  times  and  sequence  specified  in 
this  agenda  are  subject  to  change. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  April  8,  2014. 

Tracey  L.  Thompson, 

Acting  Deputy  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
IFR  Doc.  2014-08146  Filed  4-10-14;  8:45  am] 
BILLING  CODE  3510-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XD087 

Takes  of  Marine  Mammals  Incidental  to 
Specified  Activities;  St.  George  Reef 
Light  Station  Restoration  and 
Maintenance  at  Northwest  Seal  Rock, 
Del  Norte  County,  California 

agency:  National  Marino  Fi.shorios 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Oommerce. 

ACTION:  Notice;  issuance  of  an  incidental 
harassment  authorization. 

SUMMARY:  In  accordance  with  the 
Marine  Mammal  Protection  Act 
(MMPA)  regulations,  we  hereby  give 
notification  that  the  National  Marine 
Fisheries  Service  has  issued  an 
Incidental  Harassment  Authorization 
(Authorization)  to  St.  George  Reef 
Lighthouse  Preservation  Society 
(Society),  to  take  by  harassment 
incidental  to  conducting  aircraft 
operations,  lighthouse  renovation,  and 
light  maintenance  activities  on  the  St. 
George  Reef  Light  Station  on  Northwest 
Seal  Rock  in  the  northeast  Pacific 
Ocean. 

DATES:  Effective  April  11  2014,  through 
April  10,  2015. 

ADDRESSES:  The  public  may  obtain  an 
electronic  copy  of  the  Society’s 
application,  supporting  documentation, 
the  authorization,  and  a  list  of  the 
references  cited  in  this  document  by 
visiting:  http://www.nmfs.noaa.gov/pr/ 
permits/ incidental. htm^ applications.  In 
the  case  of  problems  accessing  these 
documents,  please  call  the  contact  listed 
here  (see  FOR  FURTHER  INFORMATION 
CONTACT). 

The  Environmental  Assessment  and 
associated  Finding  of  No  Significant 
Impact,  prepared  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969,  are  also  available  at  the  same  site. 


FOR  FURTHER  INFORMATION  CONTACT: 

Jeannine  Gody,  Office  of  Protected 
Resources,  NMFS  (301)  427-8401. 
SUPPLEMENTARY  INFORMATION: 

Section  101(a)(5)(D)  of  the  Marine 
Mammal  Protection  Act  (MMPA;  16 
U.S.G.  1361  et  seq.)  directs  the  Secretary 
of  Gommerce  to  authorize,  upon  request, 
the  incidental,  but  not  intentional, 
taking  of  small  numbers  of  marine 
mammals  of  a  species  or  population 
stock,  by  United  States  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if:  (1)  NMFS  makes 
certain  findings;  (2)  the  taking  is  limited 
to  harassment;  and  (3)  NMFS  provides 
a  notice  of  a  proposed  authorization  to 
the  public  for  review. 

NMFS  .shall  grant  an  authorization  for 
the  incidental  taking  of  small  numbers 
of  marine  mammals  if  wo  find  that  the 
taking  will  have  a  negligible  impact  on 
the  species  or  .stock(s),  and  will  not  have 
an  unmiligablo  adver.se  impact  on  the 
availability  of  the  species  or  .stock(.s)  for 
subsistence  uses  (where  relevant).  Also, 
the  authorizfition  mu.st  set  forth  the 
permi.ssible  methods  of  taking  and 
requirements  pertaining  to  the 
monitoring  and  reporting  of  such 
takings.  NMk’S  has  defined  “negligible 
impact”  in  50  Gk’R  216.103  as  “an 
impact  resulting  from  the  .specified 
activity  that  cannot  be  reasonably 
expected  to,  and  is  not  reasonably  likely 
to,  adversely  affect  the  species  or  stock 
through  effects  on  annual  rates  of 
recruitment  or  survival.” 

Except  with  respect  to  certain 
activities  not  pertinent  here,  the  MMPA 
defines  “harassment”  as:  Any  act  of 
pursuit,  torment,  or  annoyance  which  (i) 
has  the  potential  to  injure  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild  [Level  A  harassment];  or  (ii)  has 
the  potential  to  disturb  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild  by  causing  disruption  of  behavioral 
patterns,  including,  but  not  limited  to, 
migration,  breathing,  nursing,  breeding, 
feeding,  or  sheltering  [Level  B 
harassment]. 

Summary  of  Request 

On  December  14,  2013,  NMFS 
received  an  application  from  the  Society 
requesting  that  NMFS  issue  an 
Authorization  for  the  take  of  marine 
mammals,  incidental  to  conducting 
restoration  activities  on  the  St.  George 
Reef  Light  Station  (Station)  located  on 
Northwest  Seal  Rock  offshore  of 
Grescent  City,  California  in  the 
northeast  Pacific  Ocean.  NMS 
determined  the  application  complete 
and  adequate  on  January  13,  2014.  The 
Society  proposes  to  conduct  aircraft 
operations,  lighthouse  renovation,  and 
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jjcriodic  maintcnanco  on  the  Station’.s 
optical  light  system  on  a  monthly  basis. 
'I’lu!  j)ropose(l  activity  would  occur  on  a 
monthly  basis  over  one  weekend,  April 
11  through  April  30,  2014  and 
November  1 , 2014,  through  April  10, 

2015. 

The  following  specific  aspects  of  the 
proposed  activities  have  the  potential  to 
take  marine  mammals:  (1)  Helicopter 
landings/takeoffs;  (2)  noise  generated 
during  restoration  activities  (e.g., 
painting,  plastering,  welding,  and 
glazing);  (3)  maintenance  activities  (e.g., 
bulb  replacement  and  automation  of  the 
light  system);  and  (4)  human  presence. 
Thus,  we  anticipate  that  take,  hy  Level 
B  harassment  only,  of  California  sea 
lions  [Zalophus  californianus);  Pacific 
harhor  seals  [Phoca  vitulina)\  Steller  sea 
lions  {Eumetopias  jubatus),  eastern 
distinct  population  segment  (DPS);  and 
northern  fur  seals  [Callorhinus  ursinus) 
could  result  from  the  specified  activity. 

To  date,  NMFS  has  issued  four 
Authorizations  to  the  Society  for  the 
conduct  of  the  same  activities  from  2010 
to  2013  (75  FR  4774,  January  29,  2010; 

76  FR  10564,  February  25,  2011;  77  FR 
8811,  February  15,  2012;  and  79  FR 
6179,  February  3,  2014).  This  is  the 
Society’s  fifth  request  for  an  annual 
Authorization  as  their  last 
Authorization  expired  on  December  31, 
2013. 

Description  of  the  Specified  Activity 

Overview 

The  Station,  listed  in  the  National 
Park  Service’s  National  Register  of 
Historic  Places,  is  located  on  Northwest 
Seal  Rock  (NWSR)  offshore  of  Crescent 
City,  California  in  the  northeast  Pacific 
Ocean.  The  Station,  huilt  in  1892,  rises 
45.7  meters  (m)  (150  feet  (ft))  above  sea 
level.  The  structure  consists  of 
hundreds  of  granite  blocks  topped  with 
a  cast  iron  lantern  room  and  covers 
much  of  the  surface  of  the  islet. 

Dates  and  Duration 

The  Authorization  would  be  effective 
from  April  11  through  April  30,  2014 
and  November  1,  2014,  through  April 
10,  2015.  Following  is  a  brief  summary 
of  the  dates  and  duration  of  the 
activities. 

The  purpose  of  the  project  is  to 
restore  the  lighthouse  and  to  conduct 
annual  and  emergency  maintenance  on 
the  Station’s  optical  light  system.  The 
Society  proposes  to  conduct  the 
activities  (aircraft  operations,  lighthouse 
restoration,  and  maintenance  activities) 
from  the  period  of  April  1,  2014  through 
March  31,  2015,  at  a  maximum 
frequency  of  one  session  per  month.  The 
proposed  duration  for  each  session 


would  last  lU)  more  than  thnn;  days  (e.g., 
h'riday,  Saturday,  and  Sunday). 

Specified  Geographic  Region 

The  Station  is  located  on  a  small, 
rocky  islet  (41°50'24"  N,  124°22'06"  W) 
approximately  nine  kilometers  (km)  (6.0 
miles  (mi))  in  the  northeast  Pacific 
Ocean,  offshore  of  Crescent  City, 
California  (Latitude:  41°46'48"  N; 
Longitude:  124°14'11"  W).  NWSR  is 
approximately  91.4  m  (300  ft)  in 
diameter  that  peaks  at  5.18  m  (17  ft) 
above  mean  sea  level. 

Detailed  Description  of  Activities 

We  outlined  the  purpose  of  the 
Society’s  activities  in  a  previous  notice 
for  the  proposed  authorization  (79  FR 
9170,  February  18,  2014).  The  proposed 
activities  have  not  changed  between  the 
proposed  authorization  notice  and  this 
final  notice  announcing  the  issuance  of 
the  Authorization.  For  a  more  detailed 
description  of  the  authorized  action,  we 
refer  the  reader  to  the  notice  for  the 
proposed  authorization  (79  FR  9170, 
February  18,  2014). 

Comments  and  Responses 

We  published  a  notice  of  receipt  of 
the  Society’s  application  and  proposed 
Authorization  in  the  Federal  Register 
on  February  18,  2014  (79  FR  9170). 
During  the  30-day  comment  period,  we 
received  one  comment  from  the  Marine 
Mammal  Commission  (Commission) 
which  recommended  that  NMFS  issue 
the  requested  Authorization,  provided 
that  the  Society  carries  out  the  required 
monitoring  and  mitigation  measures  as 
described  in  the  notice  of  the  proposed 
authorization  (79  FR  9170,  February  18, 
2014)  and  the  application.  We  have 
included  all  measures  proposed  in  the 
notice  of  the  proposed  authorization  (79 
FR  9170,  February  18,  2014)  in  the 
Authorization. 

Description  of  the  Marine  Mammals  in 
the  Area  of  the  Proposed  Specihed 
Activity 

The  marine  mammals  most  likely  to 
be  harassed  incidental  to  the  Society’s 
helicopter  operations,  lighthouse 
restoration,  and  lighthouse  maintenance 
on  NWSR  are  primarily  Steller  and 
California  sea  lions  and  to  a  lesser 
extent  the  Pacific  harbor  seal  and  the 
eastern  Pacific  stock  of  northern  fur 
seal.  NMFS  refers  the  public  to  Carretta 
et  ah,  (2013)  and  Allen  and  Angliss 
(2013)  for  general  information  on  these 
species  which  we  presented  in  the 
notice  of  the  proposed  authorization  (79 
FR  9170,  February  18,  2014).  The 
publications  are  available  at:  http:// 
www.nmfs.noaa.gov/pr/sars/pdf/ 
po2012.pdf  and  http:// 


www.nmfs.uoaa. gov/})r/sars/pdf/ 
ak2()1 2.pdf. 

Other  Marine  Mammals  in  the  Pro])osed 
Action  Area 

(California  (southern)  .sea  otters 
(Enhydra  lutris  nereis),  listed  as 
threatened  under  the  ESA  and 
categorized  as  depleted  under  the 
MMPA,  usually  range  in  coastal  waters 
within  two  km  (1.2  mi)  of  the  mainland 
shore.  The  Society  has  not  encountered 
the  species  during  the  course  of  the 
previous  four  Authorizations.  The  U.S. 
Fish  and  Wildlife  Service  (USFWS) 
manages  this  species  and  NMFS  does 
not  consider  it  further  in  this  notice  of 
issuance  of  an  Authorization. 

Potential  Effects  on  Marine  Mammals 

Acoustic  and  visual  stimuli  generated 
by:  (1)  Helicopter  landings/takeoffs;  (2) 
noise  generated  during  restoration 
activities  (e.g.,  painting,  plastering, 
welding,  and  glazing);  and  (3) 
maintenance  activities  (e.g.,  bulb 
replacement  and  automation  of  the  light 
system)  may  have  the  potential  to  cause 
California  sea  lions,  Pacific  harbor  seals, 
northern  elephant  seals,  and  Steller  sea 
lions  hauled  out  on  NWSR  to  flush  into 
the  surrounding  water  or  to  cause  a 
short-term  behavioral  disturbance  for 
marine  mammals. 

NMFS  expects  that  acoustic  and 
visual  stimuli  resulting  from  the 
Society’s  proposed  activities  have  the 
potential  to  harass  marine  mammals. 
NMFS  also  expects  that  these 
disturbances  would  be  temporary  and 
result,  at  worst,  in  a  temporary 
modification  in  behavior  and/or  low- 
level  physiological  effects  (Level  B 
harassment)  of  certain  species  of  marine 
mammals. 

We  included  a  summary  and 
discussion  of  the  ways  that  the  types  of 
stressors  associated  with  the  Society’s 
specified  activities  (i.e.,  visual  and 
acoustic  disturbances)  have  the 
potential  to  impact  marine  mammals  in 
a  previous  notice  for  the  proposed 
authorization  (79  FR  9170,  February  18, 
2014). 

Rookeries:  There  are  no  rookeries  for 
California  sea  lions.  Pacific  harbor  seals, 
northern  elephant  seals,  and  Steller  sea 
lions  on  NWSR  and  there  are  no  reports 
of  these  species  breeding  on  the  islet. 

Anticipated  Effects  on  Habitat 

NMFS  considered  these  impacts  in 
detail  in  the  notice  for  the  proposed 
authorization  (79  FR  9170,  February  18, 
2014).  Briefly,  NMFS  does  not 
anticipate  that  the  proposed  activities 
would  result  in  any  significant  or  long¬ 
term  effects  on  the  habitats  used  by  the 
marine  mammals  in  the  propo.sed  area. 
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including  the  fond  sources  they  use  (i.(!., 
fish  and  invertebrates).  While  NMKS 
antici])ates  that  tin;  sj)ecified  activity 
could  potentially  result  in  marine 
mammals  avoiding  certain  areas  due  to 
temporary  ensonification  and  Imman 
presence,  this  impact  to  habitat  is 
temporary  and  reversible.  NMFS  does 
not  consider  behavioral  modification  to 
cause  significant  or  long-term 
consequences  for  individual  marine 
mammals  or  their  populations. 

Mitigation 

In  order  to  issue  an  incidental  take 
authorization  under  section  101(a)(5)(D) 
of  the  MMPA,  NMFS  must  set  forth  the 
permissible  methods  of  taking  pursuant 
to  such  activity,  and  other  means  of 
effecting  the  least  practicable  adverse 
impact  on  such  species  or  stock  and  its 
habitat,  paying  particular  attention  to 
rookeries,  mating  grounds,  and  areas  of 
similar  significance,  and  on  the 
availability  of  such  species  or  stock  for 
taking  for  certain  subsistence  uses 
(where  relevant). 

As  a  way  to  reduce  or  minimize 
adverse  impacts  that  would  result  from 
the  proposed  project  to  the  lowest  level 
practicable,  NMFS  requires  the 
following  mitigation  measures. 

Time  and  Frequency 

The  Society  would  conduct 
restoration  activities  at  a  maximum  of 
once  per  month  between  April  1 1 
through  April  30,  2014  and  November  1, 
2014,  through  April  10,  2015.  Each 
restoration  session  would  last  no  more 
than  three  days.  Maintenance  of  the 
light  beacon  would  occur  only  in 
conjunction  with  restoration  activities. 

Helicopter  Approach  and  Timing 
Techniques 

The  Society  would  ensure  that  its 
helicopter  approach  patterns  to  the 
Station  and  timing  techniques  do  not 
disturb  marine  mammals  as  most 
practicable.  To  the  extent  possible,  the 
helicopter  should  approach  NWSR 
when  the  tide  is  too  high  for  the  marine 
mammals  to  haul-out  on  NWSR.  Since 
the  most  severe  impacts  (stampede) 
precede  rapid  and  direct  helicopter 
approaches,  the  Society’s  initial 
approach  to  the  Station  must  be  offshore 
from  the  island  at  a  relatively  high 
altitude  (e.g.,  800-1,000  ft,  or  244-305 
m).  Before  the  final  approach,  the 
helicopter  shall  circle  lower,  and 
approach  from  area  with  the  lowest 
pinniped  density.  If  for  any  safety 
reasons  (e.g.,  wind  condition)  the 
Society  cannot  conduct  these  types  of 
helicopter  approach  and  timing 
techniques,  they  must  abort  tbe 


restoration  and  inaiutenanci!  activities 
for  that  day. 

Th(!  Auttiorization  woidd  limit  the 
Society’s  acce.ss  to  NWSR  from  May  1 , 
2014,  ihrough  October  31, 2014  iu  the 
event  that  mothers  and  pups  haul  out  on 
the  islet.  NMFS  estimates  that  tbe 
likelihood  of  mother-pup  separation 
during  helicopter  overflights  would  be 
rare  as  the  authorized  activities  would 
occur  outside  of  the  breeding  season  for 
the  pinnipeds  present  on  NWSR 

Avoidance  of  Visual  and  Acoustic 
Contact  With  People 

The  Society  would  instruct  its 
members  and  restoration  crews  to  avoid 
making  unnecessary  noise  and  not 
present  themselves  visually  to 
pinnipeds  around  the  base  of  the 
Station.  The  door  to  the  lower  platform 
(which  the  pinnipeds  occasionally  use 
to  rest)  shall  remain  closed  and 
barricaded  to  all  tourists  and  other 
personnel. 

Mitigation  Conclusions 

NMFS  has  carefully  evaluated  the 
Society’s  proposed  mitigation  measures 
in  the  context  of  ensuring  that  we 
prescribe  the  means  of  effecting  the  least 
practicable  impact  on  the  affected 
marine  mammal  species  and  stocks  and 
their  habitat.  NMFS’  evaluation  of 
potential  measures  included 
consideration  of  the  following  factors  in 
relation  to  one  another: 

•  The  manner  in  which,  and  the 
degree  to  which,  the  successful 
implementation  of  the  measure  is 
expected  to  minimize  adverse  impacts 
to  marine  mammals; 

•  The  proven  or  likely  efficacy  of  the 
specific  measure  to  minimize  adverse 
impacts  as  planned;  and 

•  The  practicability  of  the  measure 
for  applicant  implementation. 

Any  mitigation  measure(s)  prescribed 
by  NMFS  should  be  able  to  accomplish, 
have  a  reasonable  likelihood  of 
accomplishing  (based  on  current 
science),  or  contribute  to  the 
accomplishment  of  one  or  more  of  the 
general  goals  listed  here: 

1.  Avoidance  or  minimization  of 
injury  or  death  of  marine  mammals 
wherever  possible  (goals  2,3,  and  4  may 
contribute  to  this  goal). 

2.  A  reduction  in  the  numbers  of 
marine  mammals  (total  number  or 
number  at  biologically  important  time 
or  location)  exposed  to  helicopter 
operations  and  human  presence  that  we 
expect  to  result  in  the  take  of  marine 
mammals  (this  goal  may  contribute  to  1 , 
above,  or  to  reducing  harassment  takes 
only). 

3.  A  reduction  in  the  number  of  times 
(total  number  or  number  at  biologically 


important  time  or  location)  individuals 
would  be  expo.s(;d  to  helicopter 
o])erations  or  human  pre.sence  that  we 
(!xp(;ct  to  result  in  tbe  take  of  marine 
mammals  (this  goal  may  contribute  to  1, 
above,  or  to  reducing  hara.ssment  takes 
only). 

4.  A  reduction  in  the  intensity  of 
exposures  (either  total  number  or 
number  at  biologically  important  time 
or  location)  to  helicopter  operations  or 
human  presence  that  NMFS  expects  to 
result  in  the  take  of  marine  mammals 
(this  goal  may  contribute  to  1,  above,  or 
to  reducing  the  severity  of  harassment 
takes  only). 

5.  Avoidance  or  minimization  of 
adverse  effects  to  marine  mammal 
habitat,  paying  special  attention  to  the 
food  base,  activities  that  block  or  limit 
passage  to  or  from  biologically 
important  areas,  permanent  destruction 
of  habitat,  or  temporary  destruction/ 
disturbance  of  habitat  during  a 
biologically  important  time. 

6.  For  monitoring  directly  related  to 
mitigation — an  increase  in  the 
probability  of  detecting  marine 
mammals,  thus  allowing  for  more 
effective  implementation  of  the 
mitigation. 

Based  on  the  evaluation  of  the 
Society’s  proposed  measures,  NMFS  has 
determined  that  the  proposed  mitigation 
measures  provide  the  means  of  effecting 
the  least  practicable  impact  on  marine 
mammal  species  or  stocks  and  their 
habitat,  paying  particular  attention  to 
rookeries,  mating  grounds,  and  areas  of 
similar  significance. 

Monitoring 

In  order  to  issue  an  ITA  for  an 
activity,  section  101(a)(5)(D)  of  the 
MMPA  states  that  NMFS  must  set  forth 
“requirements  pertaining  to  the 
monitoring  and  reporting  of  such 
taking.”  The  MMPA  implementing 
regulations  at  50  CFR  216.104  (a)(13) 
indicate  that  requests  for  Authorizations 
must  include  the  suggested  means  of 
accomplishing  the  necessary  monitoring 
and  reporting  that  will  result  in 
increased  knowledge  of  the  species  and 
of  the  level  of  taking  or  impacts  on 
populations  of  marine  mammals  that 
NMFS  expects  to  be  present  in  the 
proposed  action  area. 

As  part  of  its  2013  application,  the 
Society  proposed  to  sponsor  marine 
mammal  monitoring  during  the  present 
project,  in  order  to  implement  the 
mitigation  measures  that  require  real¬ 
time  monitoring,  and  to  satisfy  the 
monitoring  requirements  of  the 
Authorization. 

At  least  once  during  the  period 
between  April  11  through  April  30, 

2014  and  November  1,  2014,  through 
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April  10,  2015,  a  qualified  biologist  will 
be  present  during  all  three  workdays  at 
the  Station.  The  qualified  biologist  hired 
will  be  subject  to  approval  by  NMFS. 
He/she  shall  document  use  of  the  island 
by  the  pinnipeds,  frequency,  (i.e.,  dates, 
time,  tidal  height,  species,  numbers 
present,  and  any  disturbances),  and  note 
any  responses  to  potential  disturbances. 

Aerial  photographic  smveys  may 
provide  the  most  accurate  means  of 
documenting  species  composition,  age 
and  sex  class  of  pinnipeds  using  the 
project  site  during  human  activity 
periods.  The  Society  should  complete 
aerial  photo  coverage  of  the  island  from 
tbe  same  helicopter  used  to  transport 
the  Society’s  personnel  to  the  island 
during  restoration  trips.  The  Society 
will  take  photographs  of  all  marine 
mammals  hauled  out  on  the  island  at  an 
altitude  greater  than  300  m  (984  ft)  by 
a  skilled  photographer,  prior  to  the  first 
landing  on  each  visit  included  in  the 
monitoring  program.  Photographic 
documentation  of  marine  mammals 
present  at  the  end  of  each  three-day 
work  session  shall  also  be  made  for  a 
before  and  after  comparison.  The 
Society  will  forward  the  photographs  to 
a  biologist  capable  of  discerning  marine 
mammal  species.  The  Society  shall 
provide  the  data  to  NMFS  in  the  form 
of  a  report  with  a  data  table,  any  other 
significant  observations  related  to 
marine  mammals,  and  a  report  of 
re.storation  activities. 

The  Society  complied  with  the 
mitigation  and  monitoring  required 
under  the  previous  aiithorizations 
(2010-2013).  'I'hey  did  not  conduct  any 
operations  for  the  2013  .season  and  have 
not  exceeded  activity  levels  analyzed 
under  previous  Authorizations.  The 
re.sults  from  previous  monitoring  reports 
support  our  findings  that  the  j)roposed 
mitigation  mea.sures,  which  NMFS  also 
required  under  the  2010-2013 
Authorizations  provide  the  means  of 
effecting  the  least  practicable  adverse 
impact  on  the  species  or  .stock. 

Reporting 

The  Society  will  submit  a  draft 
Monitoring  Report  to  us  no  later  than  90 
days  after  they  complete  the  project  to 
the  NMFS  Director  of  Office  of  Protected 
Resources.  Within  30  days  after 
receiving  comments  from  NMFS  on  the 
draft  Final  Monitoring  Report,  the 
Society  must  submit  a  Final  Monitoring 
Report  to  the  NMFS  Director  of  Office 
of  Protected  Resources.  If  the  Society 
receives  no  comments  from  NMFS  on 
the  draft  Monitoring  Report,  then  NMFS 
will  consider  the  draft  Monitoring 
Report  to  be  the  Final  Monitoring 
Report.  The  final  report  will  provide: 


1.  A  summary  and  table  of  the  dates, 
times,  and  weather  during  all  helicopter 
operations,  and  restoration  and 
maintenance  activities. 

2.  Species,  number,  location,  and 
behavior  of  any  marine  mammals, 
observed  throughout  all  monitoring 
activities. 

3.  An  estimate  of  the  number  (by 
species)  of  marine  mammals  exposed  to 
acoustic  or  visual  stimuli  associated 
with  the  helicopter  operations, 
restoration,  and  maintenance  activities. 

4.  A  description  of  the 
implementation  and  effectiveness  of  the 
monitoring  and  mitigation  measures  of 
the  Authorization  and  full 
documentation  of  methods,  results,  and 
interpretation  pertaining  to  all 
monitoring. 

In  the  imanticipated  event  that  the 
specified  activity  clearly  causes  the  take 
of  a  marine  mammal  in  a  manner 
prohibited  by  the  authorization  (if 
issued),  such  as  an  injury  (Level  A 
harassment),  serious  injury,  or  mortality 
(e.g.,  vessel-strike,  stampede,  etc.),  the 
Society  shall  immediately  cease  the 
specified  activities  and  immediately 
report  the  incident  to  the  Incidental 
Take  Program  Supervisor,  Permits  and 
Conservation  Division,  Office  of 
Protected  Resources,  NMFS,  at  301- 
427-8401  and/or  by  email  to 
]olie.Harnson@rtoaa.gov  and  ITP.Cody® 
noaa.gov  and  the  As.si.stant  Western 
Regional  Stranding  Coordinator  at  (562) 
980-3264  (Justin. Greeninan@noaa.gov). 
The  report  must  include  the  following 
information; 

•  Time,  date,  and  location  (latitude/ 
longitude)  of  the  incident; 

•  Description  and  location  of  the 
incident  (including  water  depth,  if 
applicable); 

•  Environmental  conditions  (e.g., 
wind  speed  and  direction,  Beaufort  .sea 
state,  cloud  cover,  and  visibility); 

•  Description  of  all  marine  mammal 
ob.servations  in  the  24  hours  preceding 
the  incident; 

•  Species  identification  or 
de.scription  of  the  animal(s)  involved; 

•  Fate  of  the  animal(s);  and 

•  Photographs  or  video  footage  of  the 
animal(s)  (if  equipment  is  available). 

The  Society  .shall  not  resume  its 
activities  until  NMFS  is  able  to  review 
the  circumstances  of  the  prohibited 
take.  NMFS  shall  work  with  the  Society 
to  determine  what  is  necessary  to 
minimize  the  likelihood  of  further 
prohibited  take  and  ensure  Marine 
Mammal  Protection  Act  compliance. 

The  Society  may  not  resume  their 
activities  until  notified  by  us  via  letter, 
email,  or  telephone. 

In  the  event  that  the  Society  discovers 
an  injured  or  dead  marine  mammal,  and 


the  lead  visual  observer  determines  that 
the  cause  of  the  injury  or  death  is 
unknown  and  the  death  is  relatively 
recent  (i.e.,  in  less  than  a  moderate  state 
of  decomposition  as  we  describe  in  the 
next  paragraph),  the  Society  will 
immediately  report  the  incident  to  the 
Incidental  Take  Program  Supervisor, 
Permits  and  Conservation  Division, 

Office  of  Protected  Resources,  NMFS,  at 
301-427-8401  and/or  by  email  to 
Joiie.Harrison@noaa.gov  and  ITP.Cody© 
noaa.gov  and  the  Assistant  Western 
Regional  Stranding  Coordinator  at  (562) 
980-3264  (Justin.Greenman@noaa.gov). 
The  report  must  include  the  same 
information  identified  in  the  paragraph 
above  this  section.  Activities  may 
continue  while  NMFS  reviews  the 
circumstances  of  the  incident.  NMFS 
will  work  with  the  Society  to  determine 
whether  modifications  in  the  activities 
are  appropriate. 

In  the  event  that  the  Society  discovers 
an  injured  or  dead  marine  mammal,  and 
the  lead  visual  observer  determines  that 
the  injury  or  death  is  not  associated 
with  or  related  to  the  authorized 
activities  (e.g.,  previously  wounded 
animal,  carcass  with  moderate  to 
advanced  decomposition,  or  scavenger 
damage),  the  Society  will  report  the 
incident  to  the  Incidental  Take  Program 
Supervisor,  Permits  and  Conservation 
Division,  Office  of  Protected  Resources, 
NMFS,  at  301^27-8401  and/or  by 
email  to  JoIie.IIarrison@noaa.gov  and 
lTP.Gody@noaa.gov  and  the  Assistant 
Western  Regional  Stranding  Coordinator 
at  (562)  980-3264  (Justin.Greenman© 
noaa.gov)  within  24  hours  of  the 
(lisciovery.  The  Society’s  .staff  will 
provide  photographs  or  video  footage  (if 
available)  or  other  documentation  of  the 
.stranded  animal  sighting  to  NMFS. 

Estimated  Take  by  Incidental 
Harassment 

Except  with  respect  to  certain 
activities  not  pertinent  here,  the  MMPA 
defines  “hara.ssment”  as; 

any  act  of  pimsuit,  torment,  or  annoyance 
which  (i)  has  the  potential  to  injure  a  marine 
mammal  or  marine  mammal  stock  in  the  wild 
iLevel  A  harassment];  or  (ii)  has  the  potential 
to  disturb  a  marine  mammal  or  marine 
mammal  stock  in  the  wild  by  causing 
disruption  of  behavioral  patterns,  including, 
but  not  limited  to,  migration,  breathing, 
nursing,  breeding,  feeding,  or  sheltering 
[Level  B  harassment]. 

NMFS  anticipates  that  the  helicopter 
operations  and  restoration  and 
maintenance  activities  have  the 
potential  to  harass  (Level  B  only)  marine 
mammals  that  may  be  present  on 
NWSR.  Thus  NMFS  will  only  authorize 
take  by  Level  B  harassment  as  a  result 
of  the  helicopter  operations  and 
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restoration  and  maintenance  activities 
on  NWSR. 

Based  on  pinniped  smvey  counts 
conducted  the  Society  on  NWSR  in  the 
spring  of  1997,  1998,  1999,  and  2000 
(CCR,  2001),  NMFS  estimates  that 
approximately  204  California  sea  lions 
(calculated  by  multiplying  the  average 
monthly  abundance  of  California  sea 
lions  (zero  in  April,  1997  and  34  in 
April, 1998)  present  on  NWSR  by  6 
months  of  the  restoration  and 
maintenance  activities),  172  Steller  sea 
lions  (NMFS’  estimate  of  the  maximum 
number  of  Steller  sea  lions  that  could  be 
present  on  NWSR  with  a  95-percent 
confidence  interval),  36  Pacific  harbor 
seals  (calculated  by  multiplying  the 
maximum  number  of  harbor  seals 
present  on  NWSR  (6)  by  6  months),  and 
6  northern  fur  seals  (calculated  by 
multiplying  the  maximum  number  of 
northern  fur  seals  present  on  NWSR  (1) 
by  6  months)  could  be  potentially 
affected  by  Level  B  behavioral 
harassment  over  the  course  of  the 
Authorization.  NMFS  bases  these 
estimates  of  the  numbers  of  marine 
mammals  that  might  be  affected  on 
consideration  of  the  number  of  marine 
mammals  that  could  be  disturbed 
appreciably  by  approximately  51  hours 
of  aircraft  operations  during  the  course 
of  the  activity.  I’hese  incidental 
harassment  take  numbers  represent 
approximately  0.14  percent  of  the  IJ.S. 
.stock  of  California  sea  lion,  0.42  percent 
of  the  eastern  U.S.  .stock  of  Steller  sea 
lion,  0.11  percent  of  the  (California  .stock 
of  Pac;ific  harbor  .seals,  and  0.06  percent 
of  the  San  Miguel  Island  .stock  of 
northern  fur  seal. 

Because  of  the  nKjuired  mitigation 
measures  and  the  likelihood  that  .some 
jjinnijjeds  would  avoid  the  area,  NMFS 
does  not  expet:t  any  injury  or  mortality 
to  pinnipeds  to  occur  and  NMFS  has  not 
authorized  take  by  Level  A  hara.ssment 
for  this  activity. 

Kncouraging  and  Coordinating 
Research 

'I’he  Society  will  continue  to 
coordinate  monitoring  of  pinnipeds 
during  the  helicopter  operations  and 
restoration  activities  which  contribute 
to  the  basic  knowledge  of  marine 
mammal  biology  on  NWSR. 

Analysis  and  Determinations 

Negligible  Impact 

Negligible  impact’  is  “an  impact 
resulting  from  the  specified  activity  that 
cannot  be  reasonably  expected  to,  and  is 
not  reasonably  likely  to,  adversely  affect 
the  species  or  stock  through  effects  on 
annual  rates  of  recruitment  or  survival’’ 
(50  CFR  216.103).  The  lack  of  likely 


adverse  effects  on  annual  rates  of 
recruitment  or  survival  (i.e.,  population 
level  effects)  forms  the  basis  of  a 
negligible  impact  finding.  Thus,  an 
estimate  of  the  number  of  Level  B 
harassment  takes,  alone,  is  not  enough 
information  on  which  to  base  an  impact 
determination.  In  addition  to 
considering  estimates  of  the  number  of 
marine  mammals  that  might  be  “taken” 
through  behavioral  harassment,  NMFS 
must  consider  other  factors,  such  as  the 
likely  nature  of  any  responses  (their 
intensity,  duration,  etc.),  the  context  of 
any  responses  (critical  reproductive 
time  or  location,  migration,  etc.),  as  well 
as  the  number  and  nature  of  estimated 
Level  A  harassment  takes,  and  the 
number  of  estimated  mortalities,  and 
effects  on  habitat. 

In  making  a  negligible  impact 
determination,  NMFS  considers: 

•  The  number  of  anticipated  injuries, 
serious  injuries,  or  mortalities; 

•  The  number,  nature,  and  intensity, 
and  duration  of  Level  B  harassment;  and 

•  The  context  in  which  the  takes 
occur  (e.g.,  impacts  to  areas  of 
significance,  impacts  to  local 
popvdations,  and  cumulative  impacts 
when  taking  into  account  successive/ 
contemporaneous  actions  when  added 
to  baseline  data); 

•  The  status  of  stock  or  species  of 
marine  mammals  (i.e.,  depleted,  not 
depleted,  dec;reasing,  increasing,  stable, 
imjjact  relative  to  the  size  of  the 
]K)j)ulation); 

•  Impacts  on  habitat  affecting  rates  of 
recruit ment/.survival;  and 

•  The  effectiveness  of  monitoring  and 
mitigation  measures. 

I''or  reasons  stated  j)revion.sly  in  this 
document  and  ha.sed  on  the  following 
factors,  the  Society’s  specified  activities 
are  not  likely  to  cau.se  long-term 
behavioral  disturbance,  abandonment  of 
the  haidont  area,  injury,  serious  injury, 
or  mortality  because: 

(1)  The  effects  of  the  Society’s 
operations  would  he  limited  to  no 
responses,  short-term  startle  respon.ses, 
or  temporary  behavioral  changes  due  to 
the  short  and  sporadic  duration  of  the 
restoration  activities.  Minor  and  brief 
responses,  such  as  short-duration  startle 
or  alert  reactions,  are  not  likely  to 
constitute  disruption  of  behavioral 
patterns,  such  as  migration,  nmaing, 
breeding,  feeding,  or  sheltering. 

(2)  The  availability  of  alternate  areas 
for  pinnipeds  to  avoid  the  resultant 
acoustic  and  visual  disturbances  from 
the  restoration  activities  and  helicopter 
operations.  Results  from  previous 
monitoring  reports  also  show  that  the 
pinnipeds  returned  to  the  various  sites 
and  did  not  permanently  abandon  haul- 


out  sites  after  the  Society  conducted 
their  activities. 

(3)  There  is  no  potential  for  large- 
scale  movements  leading  to  injury, 
serious  injury,  or  mortality  because  the 
Society  must  delay  ingress  onto  NWSR 
until  after  the  pinnipeds  present  have 
slowly  entered  the  water. 

NMFS  does  not  anticipate  that  any 
injuries,  serious  injuries,  or  mortalities 
would  occur  as  a  result  of  the  Society’s 
proposed  activities,  and  NMFS  is  not 
authorizing  injury,  serious  injury,  or 
mortality.  These  species  may  exhibit 
behavioral  modifications,  including 
temporarily  vacating  the  area  during  the 
proposed  helicopter  operations  and 
restoration  activities  to  avoid  the 
resultant  acoustic  and  visual 
disturbances.  Further,  these  activities 
will  not  take  place  in  areas  of 
significance  for  marine  mammal 
feeding,  resting,  breeding,  or  calving 
and  would  not  adversely  impact  marine 
mammal  habitat.  Due  to  the  nature, 
degree,  and  context  of  the  behavioral 
harassment  anticipated,  the  activities 
are  not  expected  to  impact  rates  of 
recruitment  or  survival. 

Ba.sed  on  this  notice’s  analysis  of  the 
likely  effects  of  the  specified  activity  on 
marine  mammals  and  their  habitat,  and 
taking  into  consideration  the 
implementation  of  the  propo.sed 
monitoring  and  mitigation  measures, 
NMFS  finds  that  the  Society’s  propo.sed 
helicopter  operations  and  restoration/ 
maintenance  activities  will  have  a 
iHigligible  impact  on  the  affected  marine 
mammal  species  or  .stocks. 

Sntdll  Numbers 

As  mentioned  previously,  NMFS 
estimates  that  the  Society’s  activities 
could  potentially  affect,  by  Level  B 
hara.ssment  only,  four  species  of  marine 
mammals  under  our  jurisdiction.  For 
each  species,  the.se  estimates  are  small 
(each,  less  than  or  equal  to  one  percent) 
relative  to  the  population  size.  The.se 
incidental  harassment  take  numbers 
represent  approximately  0.14  percent  of 
the  U.S.  stock  of  California  .sea  lion,  0.42 
percent  of  the  eastern  U.S.  stock  of 
Steller  sea  lion,  0.11  percent  of  the 
California  stock  of  Pacific  harbor  seals, 
and  0.06  percent  of  the  San  Miguel 
Island  stock  of  northern  fur  seal. 

Because  of  the  required  mitigation 
measures  and  the  likelihood  that  some 
pinnipeds  will  avoid  the  area,  no  injury 
or  mortality  to  pinnipeds  is  expected 
nor  requested.  The  proposed  t^ing 
would  be  limited  to  small  numbers  of 
marine  mammals,  relative  to  the 
population  sizes  of  the  affected  species 
or  stocks  (i.e.,  for  each  species,  these 
numbers  are  less  than  one  percent). 
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Based  on  the  analysis  contained 
herein  of  the  likely  effects  of  the 
specified  activity  on  marine  mammals 
and  their  habitat,  and  taking  into 
consideration  the  implementation  of  the 
mitigation  and  monitoring  measures, 
NMFS  finds  that  the  Society’s  helicopter 
operations  and  restoration/maintenance 
activities  will  take  small  numbers  of 
marine  mammals  relative  to  the 
populations  of  the  affected  species  or 
stocks. 

Impact  on  Availability  of  Affected 
Species  or  Stock  for  Taking  for 
Subsistence  Uses 

There  are  no  relevant  subsistence  uses 
of  marine  mammals  implicated  by  this 
action. 

Endangered  Species  Act  (ESA) 

NMFS  does  not  expect  that  the 
Society’s  proposed  helicopter 
operations  and  restoration/maintenance 
activities  would  affect  any  species  listed 
under  the  ESA.  Therefore,  NMFS  has 
determined  that  a  section  7  consultation 
under  the  ESA  is  not  required. 

National  Environmental  Policy  Act 
(NEPA) 

To  meet  our  NEPA  requirements  for 
the  issuance  of  an  Authorization  to  the 
Society,  NMFS  prepared  an 
Environmental  Assessment  (EA)  in  2010 
that  was  specific  to  conducting  aircraft 
operations  and  restoration  and 
maintenance  work  on  the  St.  George 
Reef  Light  Station.  The  EA,  titled 
“Issuance  of  an  Incidental  Harassment 
Authorization  to  Take  Marine  Mammals 
by  Harassment  Incidental  to  Conducting 
Aircraft  Operations,  Lighthouse 
Restoration  and  Maintenance  Activities 
on  St.  George  Reef  Lighthouse  Station  in 
Del  Norte  County,  California,”  evaluated 
the  impacts  on  the  human  environment 
of  our  authorization  of  incidental  Level 
B  harassment  resulting  from  the 
specified  activity  in  the  specified 
geographic  region.  At  that  time,  NMFS 
concluded  that  issuance  of  an  annual 
Authorization  would  not  significantly 
affect  the  quality  of  the  human 
environment  and  issued  a  Finding  of  No 
Significant  Impact  (FONSI)  for  the  2010 
EA  regarding  the  Society’s  activities.  In 
conjunction  with  the  Society’s  2014 
application,  NMFS  has  again  reviewed 
the  2010  EA  and  determined  that  there 
are  no  new  direct,  indirect  or 
cumulative  impacts  to  the  human  and 
natural  environment  associated  with  the 
Authorization  requiring  evaluation  in  a 
supplemental  EA  and  NMFS,  therefore, 
intends  to  reaffirm  the  2010  FONSI.  An 
electronic  copy  of  the  EA  and  the 
FONSI  for  this  activity  is  available  upon 
request  (see  ADDRESSES). 


Authorization 

As  a  result  of  these  determinations, 
NMFS  has  issued  an  Authorization  to 
the  Society  for  conducting  helicopter 
operations  and  restoration  activities  on 
the  St.  George  Light  Station  in  the 
northeast  Pacific  Ocean,  April  11 
through  April  30,  2014  and  November  1, 
2014,  through  April  10,  2015,  provided 
they  incorporate  the  previously 
mentioned  mitigation,  monitoring,  and 
reporting  requirements. 

Dated:  April  7,  2014. 

Donna  S.  Wieting, 

Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XD110 

Takes  of  Marine  Mammals  Incidental  to 
Specified  Activities;  Taking  Marine 
Mammals  Incidental  to  Russian  River 
Estuary  Management  Activities 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NO  A  A), 
Commerce. 

ACTION:  Notice;  issuance  of  an  incidental 
harassment  authorization. 

SUMMARY:  In  accordance  with  the 
regulations  implementing  the  Marine 
Mammal  Protection  Act  (MMPA)  as 
amended,  notification  is  hereby  given 
that  NMFS  has  issued  an  incidental 
harassment  authorization  (IHA)  to  the 
Sonoma  County  Water  Agency  (SCWA) 
to  incidentally  harass,  by  Level  B 
harassment  only,  three  species  of 
marine  mammals  during  estuary 
management  activities  conducted  at  the 
mouth  of  the  Russian  River,  Sonoma 
County,  California. 

DATES:  This  IHA  is  effective  for  the 
period  of  one  year,  from  April  21,  2014, 
through  April  20,  2015. 

FOR  FURTHER  INFORMATION  CONTACT:  Ben 
Laws,  Office  of  Protected  Resources, 
NMFS,  (301)  427-8401. 

SUPPLEMENTARY  INFORMATION: 

Availability 

Electronic  copies  of  SCWA’s 
application  and  any  supporting 
documents,  as  well  as  a  list  of  the 
references  cited  in  this  document,  may 
be  obtained  by  visiting  the  Internet  at: 
http://wvvw.nmfs.noaa.gov/pr/permits/ 
incidental.htm.  In  the  case  of  problems 
accessing  these  documents,  please  call 


the  contact  listed  above.  NMFS’ 
Environmental  Assessment  (2010)  and 
associated  Finding  of  No  Significant 
Impact,  prepared  pursuant  to  the 
National  Environmental  Policy  Act,  and 
NMFS’  Biological  Opinion  (2008)  on  the 
effects  of  Russian  River  management 
activities  on  salmonids,  prepared 
pursuant  to  the  Endangered  Species  Act, 
are  also  available  at  the  same  site. 

Background 

Sections  101(a)(5)(A)  and  (D)  of  the 
MMPA  (16  U.S.C.  1361  et  seq.)  direct 
the  Secretary  of  Commerce  (Secretary) 
to  allow,  upon  request  by  U.S.  citizens 
who  engage  in  a  specified  activity  (other 
than  commercial  fishing)  within  a 
specified  area,  the  incidental,  but  not 
intentional,  taking  of  small  numbers  of 
marine  mammals,  providing  that  certain 
findings  are  made  and  the  necessary 
prescriptions  are  established. 

The  incidental  taking  of  small 
numbers  of  marine  mammals  may  be 
allowed  only  if  NMFS  (through 
authority  delegated  by  the  Secretary) 
finds  that  the  total  taking  by  the 
specified  activity  during  the  specified 
time  period  will  (i)  have  a  negligible 
impact  on  the  species  or  stock(s)  and  (ii) 
not  have  an  unmitigable  adverse  impact 
on  the  availability  of  the  species  or 
stock(s)  for  subsistence  uses  (where 
relevant).  Further,  the  permissible 
methods  of  taking  and  requirements 
pertaining  to  the  mitigation,  monitoring 
and  reporting  of  such  taking  must  be  set 
forth,  either  in  specific  regulations  or  in 
an  authorization. 

The  allowance  of  such  incidental 
taking  under  section  101(a)(5)(A),  by 
harassment,  serious  injury,  death  or  a 
combination  thereof,  requires  that 
regulations  be  established. 

Subsequently,  a  Letter  of  Authorization 
may  be  issued  pursuant  to  the 
prescriptions  established  in  such 
regulations,  providing  that  the  level  of 
taking  will  be  consistent  with  the 
findings  made  for  the  total  taking 
allowable  under  the  specific  regulations. 
Under  section  101(a)(5)(D),  NMFS  may 
authorize  such  incidental  taking  by 
harassment  only,  for  periods  of  not  more 
than  1  year,  pursuant  to  requirements 
and  conditions  contained  within  an 
IHA.  The  establishment  of  prescriptions 
through  either  specific  regulations  or  an 
authorization  requires  notice  and 
opportunity  for  public  comment. 

NMFS  has  denned  “negligible 
impact”  in  50  CFR  216.103  as  “.  .  .an 
impact  resulting  from  the  specified 
activity  that  cannot  be  reasonably 
expected  to,  and  is  not  reasonably  likely 
to,  adversely  affect  the  species  or  stock 
through  effects  on  annual  rates  of 
recruitment  or  survival.”  Except  with 
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respect  to  certain  activities  not  pertinent 
here,  section  3(18)  of  the  MMPA  defines 
“harassment”  as:  .  .  any  act  of 

pursuit,  torment,  or  annoyance  which  (i) 
has  the  potential  to  injure  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild;  or  (ii)  has  the  potential  to  disturb 
a  marine  mammal  or  marine  mammal 
stock  in  the  wild  by  causing  disruption 
of  behavioral  patterns,  including,  but 
not  limited  to,  migration,  breathing, 
nursing,  breeding,  feeding,  or 
sheltering.”  The  former  is  termed  Level 
A  harassment  and  the  latter  is  termed 
Level  B  harassment. 

Summary  of  Request 

On  January  17,  2014,  we  received  an 
adequate  and  complete  request  from 
SCWA  for  authorization  of  the  taking  of 
marine  mammals  incidental  to  Russian 
River  estuary  management  activities  in 
Sonoma  County,  California.  SCWA 
plans  to  continue  ongoing  actions 
necessary  to  manage  the  naturally- 
formed  barrier  beach  at  the  mouth  of  the 
Russian  River  in  order  to  minimize 
potential  for  flooding  adjacent  to  the 
estuary  and  to  enhance  habitat  for 
juvenile  salmonids,  as  well  as  to 
conduct  biological  and  physical 
monitoring  of  the  barrier  beach  and 
estuary.  Flood  control-related  breaching 
of  barrier  beach  at  the  mouth  of  the  river 
may  include  artificial  breaches,  as  well 
as  construction  and  maintenance  of  a 
lagoon  outlet  channel.  The  latter 
activity,  an  alternative  management 
technique  conducted  to  mitigate 
impacts  of  flood  control  on  rearing 
habitat  for  Endangered  Species  Act 
(ESA)-listed  salmonids,  occurs  only 
from  May  15  through  October  15 
(hereafter,  the  “lagoon  management 
period”).  Artificial  breaching  and 
monitoring  activities  may  occur  at  any 
time  during  the  one-year  period  of 
validity  of  the  IHA. 

Breaching  of  naturally-formed  barrier 
beach  at  the  mouth  of  the  Russian  River 
requires  the  use  of  heavy  equipment 
(e.g.,  bulldozer,  excavator)  and 
increased  human  presence,  and 
monitoring  in  the  estuary  requires  the 
use  of  small  boats.  As  a  result, 
pinnipeds  hauled  out  on  the  beach  or  at 
peripheral  haul-outs  in  the  estuary  may 
exhibit  behavioral  responses  that 
indicate  incidental  take  by  Level  B 
harassment  imder  the  MMPA.  Species 
known  from  the  haul-out  at  the  mouth 
of  the  Russian  River  or  from  peripheral 
haul-outs,  and  therefore  anticipated  to 
be  taken  incidental  to  the  specified 
activity,  include  the  harbor  seal  [Phoca 
vitulina  richardii),  California  sea  lion 
[Zalophus  calif ornianus),  and  northern 
elephant  seal  [Mirounga  angustirostris). 


This  is  the  fifth  such  IHA  issued  to 
SCWA.  SCWA  was  first  issued  an  IHA, 
valid  for  a  period  of  one  year,  effective 
on  April  1,  2010  (75  FR  17382),  and  was 
subsequently  issued  one-year  IHAs  for 
incidental  t^e  associated  with  the  same 
activities,  effective  on  April  21,  2011  (76 
FR  23306),  April  21,  2012  (77  FR 
24471),  and  April  21,  2013  (78  FR 
23746). 

Description  of  the  Specified  Activity 

Additional  detail  regarding  the 
specified  activity  was  provided  in  our 
Federal  Register  notice  of  proposed 
authorization  (79  FR  12472;  March,  5, 
2014)  and  in  past  notices  cited  herein; 
please  see  those  documents  or  SCWA’s 
application  for  more  information. 

Overview 

The  planned  action  involves 
management  of  the  estuary  to  prevent 
flooding  while  preventing  adverse 
modification  to  critical  habitat  for  ESA- 
listed  salmonids.  Requirements  related 
to  the  ESA  are  described  in  further 
detail  below.  During  the  lagoon 
management  period,  this  involves 
construction  and  maintenance  of  a 
lagoon  outlet  channel  that  would 
facilitate  formation  of  a  perched  lagoon. 
A  perched  lagoon,  which  is  an  estuary 
closed  to  tidal  influence  in  which  water 
surface  elevation  is  above  mean  high 
tide,  reduces  flooding  while 
maintaining  beneficial  conditions  for 
juvenile  salmonids.  Additional  breaches 
of  barrier  beach  may  be  conducted  for 
the  sole  purpose  of  reducing  flood  risk. 
SCWA’s  planned  activity  was  described 
in  detail  in  our  notice  of  proposed 
authorization  prior  to  the  2011  IHA  (76 
FR  14924;  March  18,  2011);  please  see 
that  document  for  a  detailed  description 
of  SCWA’s  estuary  management 
activities.  Aside  from  the  additional 
elements  of  a  jetty  study,  described 
below,  and  minor  additions  to  SCWA’s 
biological  and  physical  estuary 
monitoring  measures,  the  specified 
activity  remains  the  same  as  that 
described  in  the  2011  document. 

Dates  and  Duration 

The  specified  activity  may  occur  at 
any  time  during  the  one-year  timeframe 
(April  21,  2014,  through  April  20,  2015) 
of  the  IHA,  although  construction  and 
maintenance  of  a  lagoon  outlet  channel 
will  occur  only  during  the  lagoon 
management  period.  In  addition,  there 
are  certain  restrictions  placed  on  SCWA 
during  the  harbor  seal  pupping  season. 
These,  as  well  as  periodicity  and 
frequency  of  the  specified  activities,  are 
described  in  further  detail  below. 


Specific  Geographic  Region 

The  estuary  is  located  about  97  km 
(60  mi)  northwest  of  San  Francisco  in 
Sonoma  County,  near  Jenner,  California 
(see  Figure  1  of  SCWA’s  application). 

The  Russian  River  watershed 
encompasses  3,847  km^  (1,485  mi^)  in 
Sonoma,  Mendocino,  and  Lake 
Counties.  The  mouth  of  the  Russian 
River  is  located  at  Goat  Rock  State 
Beach  (see  Figure  2  of  SCWA’s 
application);  the  estuary  extends  from 
the  mouth  upstream  approximately  10 
to  11  km  (6-7  mi)  between  Austin  Creek 
and  the  community  of  Duncans  Mills 
(Heckel  and  Mclver,  1994). 

Detailed  Description  of  Activities 

Within  the  Russian  River  watershed, 
the  U.S.  Army  Corps  of  Engineers 
(Corps),  SCWA  and  the  Mendocino 
County  Russian  River  Flood  Control  and 
Water  Conservation  Improvement 
District  (District)  operate  and  maintain 
federal  facilities  and  conduct  activities 
in  addition  to  the  estuary  management, 
including  flood  control,  water  diversion 
and  storage,  instream  flow  releases, 
hydroelectric  power  generation,  channel 
maintenance,  and  fish  hatchery 
production.  As  described  in  the  notice 
of  proposed  IHA,  NMFS  issued  a  2008 
Biological  Opinion  (BiOp)  for  Water 
Supply,  Flood  Control  Operations,  and 
Channel  Maintenance  conducted  by  the 
Corps,  SCWA  and  the  District  in  the 
Russian  River  watershed  (NMFS,  2008). 
This  BiOp  found  that  the  activities — 
including  SCWA’s  estuary  management 
activities  prior  to  the  BiOp — authorized 
by  the  Corps  and  undertaken  by  SCWA 
and  the  District,  if  continued  in  a 
manner  similar  to  recent  historic 
practices,  were  likely  to  jeopardize  the 
continued  existence  of  ESA-listed 
salmonids  and  were  likely  to  adversely 
modify  critical  habitat.  In  part, 
therefore,  the  BiOp  requires  SCWA  to 
collaborate  with  NMFS  and  modify  their 
estuary  water  level  management  in 
order  to  reduce  marine  influence  (i.e., 
high  salinity  and  tidal  inflow)  and 
promote  a  higher  water  surface 
elevation  in  the  estuary  in  order  to 
enhance  the  quality  of  rearing  habitat 
for  juvenile  salmonids.  SCWA  is  also 
required  to  monitor  the  response  of 
water  quality,  invertebrate  production, 
and  salmonids  in  and  near  the  estuary 
to  water  surface  elevation  management 
in  the  estuary-lagoon  system. 

There  are  three  components  to 
SCWA’s  ongoing  estuary  management 
activities:  (1)  Lagoon  outlet  channel 
management,  during  the  lagoon 
management  period  only,  required  to 
accomplish  the  dual  purposes  of  flood 
risk  abatement  and  maintenance  of 
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juvenile  salmonid  habitat;  (2)  traditional 
artificial  breaching,  with  the  sole 
objective  of  flood  risk  abatement;  and 
(3)  physical  and  biological  monitoring 
in  and  near  the  estuary,  required  under 
the  terms  of  the  BiOp,  to  understand 
response  to  water  surface  elevation 
management  in  the  estuary-lagoon 
system.  The  latter  category  (physical 
and  biological  monitoring)  includes  all 
ancillary  beach  and/or  estuary 
monitoring  activities,  including 
topographic  and  geophysical  beach 
surveys  and  biological  and  physical 
habitat  monitoring  in  the  estuary. 
Biological  monitoring  will  include  a 
new  component — acoustic  telemetry  of 
tagged  steelhead — during  the  period  of 
this  IHA.  Please  see  the  previously 
referenced  Federal  Register  notice  (76 
FR  14924;  March  18,  2011)  for  detailed 
discussion  of  lagoon  outlet  channel 
management,  artificial  breaching,  and 
other  physical  and  biological 
monitoring  activities. 

In  addition  to  these  ongoing 
management  activities,  SCWA  will 
conduct  new  monitoring  work  at  the 
mouth  of  the  Russian  River  during  the 
period  of  this  IHA.  This  additional 
activity  comprises  a  plan  to  study  the 
effects  of  a  historical,  dilapidated  jetty 
on  the  formation  and  maintenance  of 
the  Russian  River  estuary,  as  required 
under  the  2008  BiOp.  Through  several 
phases  from  1929-1948,  the  jetty  and 
associated  seawall,  roadway,  and 
railroad  were  constructed,  reinforced 
and  then  abandoned  by  various  entities. 
For  a  detailed  description  of  the  jetty 


study,  please  see  our  notice  of  proposed 
authorization  prior  to  the  2013  IHA  (78 
FR  14985;  March  8,  2013)  or  SCWA’s 
‘Feasibility  of  Alternatives  to  the  Goat 
Rock  State  Beach  Jetty  for  Managing 
Lagoon  Water  Surface  Elevations — A 
Study  Plan’  (ESA  PWA,  2011),  available 
online  (see  Addresses). 

Comments  and  Responses 

We  published  a  notice  of  receipt  of 
SCWA’s  application  and  proposed  IHA 
in  the  Federal  Register  on  March  5, 

2014  (79  FR  12472).  During  the  thirty- 
day  comment  period,  we  received  a 
letter  from  the  Marine  Mammal 
Commission  (Commission).  The 
Commission  recommends  that  we  issue 
the  requested  authorization,  subject  to 
inclusion  of  the  proposed  mitigation 
and  monitoring  measures  as  described 
in  our  notice  of  proposed  IHA  and  the 
application.  All  measures  proposed  in 
the  initial  Federal  Register  notice  are 
included  within  the  IHA. 

Description  of  Marine  Mammals  in  the 
Area  of  the  Specified  Activity 

The  marine  mammal  species  that  may 
be  harassed  incidental  to  estuary 
management  activities  are  the  harbor 
seal,  California  sea  lion,  and  the 
northern  elephant  seal.  We  presented  a 
detailed  discussion  of  the  status  of  these 
stocks  and  their  occurrence  in  the  action 
area  in  the  notice  of  the  proposed  IHA 
(79  FR  12472,  March  5,  2013). 

Ongoing  monthly  harbor  seal  counts 
at  the  Jenner  haul-out  were  begun  by  J. 
Mortenson  in  January  1987,  with 


additional  nearby  haul-outs  added  to 
the  counts  thereafter.  In  addition,  local 
resident  E.  Twohy  began  daily 
observations  of  seals  and  people  at  the 
Jenner  haul-out  in  November  1989. 

These  datasets  note  whether  the  mouth 
at  the  Jenner  haul-out  was  opened  or 
closed  at  each  observation,  as  well  as 
various  other  daily  and  annual  patterns 
of  haul-out  usage  (Mortenson  and 
Twohy,  1994).  Recently,  SCWA  began 
regular  baseline  monitoring  of  the  haul- 
out  as  a  component  of  its  estuary 
management  activity.  In  the  notice  of 
proposed  IHA,  we  presented  average 
daily  numbers  of  seals  observed  at  the 
mouth  of  the  Russian  River  from  1993- 
2005  and  from  2009-13  (see  Table  1;  79 
FR  12472,  March  5,  2013).  Here,  we 
present  additional  clarifying 
information  regarding  the  derivation  of 
mean  average  daily  numbers  of  harbor 
seals  observed  from  2011-13  (see  Table 
1  below).  Averages  (bottom  row.  Table 
1)  were  calculated  as  weighted  means 
on  the  basis  of  sample  size  (i.e.,  total 
number  of  pinniped  counts  conducted 
in  given  month).  In  order  to  calculate  a 
weighted  mean,  the  following  formula  is 
used: 

[(nl  xNl)  +  (n2  xN2)  -i-  (n3  xN3)]/(nl 
+  n2  +  n3) 

Where  n  =  covmts  conducted  in  given 
month  in  Year  x,  N  =  average  number 
of  harbor  seals  observed  per  count  in 
given  month  in  Year  x. 

Example:  For  the  month  of  January,  [(35  x 
116)  +  (35  X  108)  +  (26  X  51)]/(35  +  35  +  26) 

=  95.x 


Table  1— Average  Daily  Number  of  Seals  Observed  at  Russian  River  Mouth  for  Each  Month,  2011-13 


Year 

Jan 

Feb 

Mar 

Apr 

May 

Jun 

Jul 

Aug 

Sep 

Oct 

Nov 

Dec 

2011  . 

116 

92 

162 

124 

128 

145 

219 

98 

31 

53 

92 

48 

Counts . 

35 

35 

36 

31 

35 

30 

26 

25 

39 

34 

35 

35 

2012  . 

108 

74 

115 

169 

164 

166 

156 

128 

100 

137 

51 

Counts . 

35 

37 

35 

35 

36 

35 

39 

35 

35 

35 

2013  . 

51 

108 

158 

112 

162 

139 

411 

175 

77 

94 

Counts  . 

26 

17 

31 

35 

35 

34 

24 

35 

28 

35 

Mean,  2011-13  . 

95 

88 

145 

135 

151 

150 

243 

137 

67 

64 

Potential  Effects  of  the  Specified 
Activity  on  Marine  Mammals 

We  provided  a  detailed  discussion  of 
the  potential  effects  of  the  specified 
activity  on  marine  mammals  in  the 
notice  of  the  proposed  IHA  (79  FR 
12472,  March  5,  2013).  A  summary  of 
anticipated  effects  is  provided  below. 

A  significant  body  of  monitoring  data 
exists  for  pinnipeds  at  the  mouth  of  the 
Russian  River.  In  addition,  pinnipeds 
have  co-existed  with  regular  estuary 
management  activity  for  decades  as  well 
as  with  regular  human  use  activity  at 
the  beach,  and  are  likely  habituated  to 


human  presence  and  activity. 
Nevertheless,  SCWA’s  estuary 
management  activities  have  the 
potential  to  disturb  pinnipeds  present 
on  the  beach  or  at  peripheral  haul-outs 
in  the  estuary.  During  breaching 
operations,  past  monitoring  has  revealed 
that  some  or  all  of  the  seals  present 
typically  move  or  flush  from  the  beach 
in  response  to  the  presence  of  crew  and 
equipment,  though  some  may  remain 
hauled-out.  No  stampeding  of  seals — a 
potentially  dangerous  occurrence  in 
which  large  numbers  of  animals 
succumb  to  mass  panic  and  rush  away 


from  a  stimulus — ^has  been  documented 
since  SCWA  developed  protocols  to 
prevent  such  events  in  1999.  While  it  is 
likely  impossible  to  conduct  required 
estuary  management  activities  without 
provoking  some  response  in  hauled-out 
animals,  precautionary  mitigation 
measures,  described  later  in  this 
document,  ensure  that  animals  are 
gradually  apprised  of  human  approach. 
Under  these  conditions,  seals  typically 
exhibit  a  continuum  of  responses, 
beginning  with  alert  movements  (e.g., 
raising  the  head),  which  may  then 
escalate  to  movement  away  from  the 
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stimulus  and  possible  flushing  into  the 
water.  Flushed  seals  typically  re-occupy 
the  haul-out  within  minutes  to  hours  of 
the  stimulus.  In  addition,  eight  other 
haul-outs  exist  nearby  that  may 
accommodate  flushed  seals.  In  the 
absence  of  appropriate  mitigation 
measures,  it  is  possible  that  pinnipeds 
could  be  subject  to  injury,  serious 
injury,  or  mortality,  likely  through 
stampeding  or  abandonment  of  pups. 

California  sea  lions  and  northern 
elephant  seals,  which  have  been  noted 
only  infrequently  in  the  action  area, 
have  been  observed  as  less  sensitive  to 
stimulus  than  harbor  seals  during 
monitoring  at  numerous  other  sites.  For 
example,  monitoring  of  pinniped 
disturbance  as  a  result  of  abalone 
research  in  the  Channel  Islands  showed 
that  while  harbor  seals  flushed  at  a  rate 
of  69  percent,  California  sea  lions 
flushed  at  a  rate  of  only  21  percent.  The 
rate  for  elephant  seals  declined  to  0.1 
percent  (VanBlaricom,  2011).  In  the 
event  that  either  of  these  species  is 
present  during  management  activities, 
they  would  be  expected  to  display  a 
minimal  reaction  to  maintenance 
activities — less  than  that  expected  of 
harbor  seals. 

Although  the  Jenner  haul-out  is  not 
known  as  a  primary  pupping  beach, 
harbor  seal  pups  have  been  observed 
during  the  pupping  season;  therefore, 
we  have  evaluated  the  potential  for 
injury,  serious  injury  or  mortality  to 
pups.  There  is  a  lack  of  published  data 
regarding  pupping  at  the  mouth  of  the 
Russian  River,  but  SCWA  monitors  have 
observed  pups  on  the  beach.  No  births 
were  observed  during  recent 
monitoring,  but  were  inferred  based  on 
signs  indicating  pupping  (e.g.,  blood 
spots  on  the  sand,  birds  consmning 
possible  placental  remains).  Pup  injury 
or  mortality  would  be  most  likely  to 
occur  in  the  event  of  extended 
separation  of  a  mother  and  pup,  or 
trampling  in  a  stampede.  As  discussed 
previously,  no  stampedes  have  been 
recorded  since  development  of 
appropriate  protocols  in  1999.  Any 
California  sea  lions  or  northern  elephant 
seals  present  would  be  independent 
juveniles  or  adults;  therefore,  analysis  of 
impacts  on  pups  is  not  relevant  for 
those  species. 

Similarly,  the  period  of  mother-pup 
bonding,  critical  time  needed  to  ensure 
pup  survival  and  maximize  pup  health, 
is  not  expected  to  be  impacted  by 
estuary  management  activities.  Harbor 
seal  pups  are  extremely  precocious, 
swimming  and  diving  immediately  after 
birth  and  throughout  the  lactation 
period,  unlike  most  other  phocids 
which  normally  enter  the  sea  only  after 
weaning  (Lawson  and  Renouf,  1985; 


Cottrell  et  ah,  2002;  Bums  et  ah,  2005). 
Lawson  and  Renouf  (1987)  investigated 
harbor  seal  mother-pup  bonding  in 
response  to  natural  and  anthropogenic 
disturbance.  In  summary,  they  found 
that  the  most  critical  bonding  time  is 
within  minutes  after  birth.  Although 
pupping  season  is  defined  as  March  15- 
June  30,  the  peak  of  pupping  season  is 
typically  concluded  by  mid-May,  when 
the  lagoon  management  period  begins. 

As  such,  it  is  expected  that  most 
mother-pup  bonding  would  likely  be 
concluded  as  well.  The  number  of 
management  events  during  the  months 
of  March  and  April  has  been  relatively 
low  in  the  past,  and  the  breaching 
activities  occur  in  a  single  day  over 
several  hours.  In  addition,  mitigation 
measures  described  later  in  this 
document  further  reduce  the  likelihood 
of  any  impacts  to  pups,  whether  through 
injury  or  mortality  or  interruption  of 
mother-pup  bonding. 

In  summary,  and  based  on  extensive 
monitoring  data,  we  believe  that 
impacts  to  hauled-out  pinnipeds  during 
estuary  management  activities  would  be 
behavioral  harassment  of  limited 
duration  (i.e.,  less  than  one  day)  and 
limited  intensity  (i.e.,  temporary 
flushing  at  most).  Stampeding,  and 
therefore  injury  or  mortality,  is  not 
expected — nor  been  documented — in 
the  years  since  appropriate  protocols 
were  established  (see  “Mitigation”  for 
more  details).  Further,  the  continued, 
and  increasingly  heavy  (Figure  4; 

SCWA,  2014),  use  of  the  haul-out 
despite  decades  of  breaching  events 
indicates  that  abandonment  of  the  haul- 
out  is  unlikely. 

Anticipated  Effects  on  Habitat 

We  provided  a  detailed  discussion  of 
the  potential  effects  of  this  action  on 
marine  mammal  habitat  in  the  notice  of 
the  proposed  IHA  (79  FR  12472,  March 
5,  2013).  SCWA’s  estuary  management 
activities  will  result  in  temporary 
physical  alteration  of  the  Jenner  haul- 
out.  With  barrier  beach  closure,  seal 
usage  of  the  beach  haul-out  declines, 
and  the  three  nearby  river  haul-outs 
may  not  be  available  for  usage  due  to 
rising  water  surface  elevations. 
Breaching  of  the  barrier  beach, 
subsequent  to  the  temporary  habitat 
disturbance,  will  likely  increase 
suitability  and  availability  of  habitat  for 
pinnipeds.  Biological  and  water  quality 
monitoring  will  not  physically  alter 
pinniped  habitat. 

In  summary,  there  will  be  temporary 
physical  alteration  of  the  beach. 
However,  natural  opening  and  closure 
of  the  beach  results  in  the  same  impacts 
to  habitat;  therefore,  seals  are  likely 
adapted  to  this  cycle.  In  addition,  the 


increase  in  rearing  habitat  quality  has 
the  goal  of  increasing  salmonid 
abundance,  ultimately  providing  more 
food  for  seals  present  witbin  the  action 
area.  Thus,  any  impacts  to  marine 
mammal  habitat  are  not  expected  to 
cause  significant  or  long-term 
consequences  for  individual  marine 
mammals  or  their  populations. 

Mitigation 

In  order  to  issue  an  IHA  under 
Section  101(a)(5)(D)  of  the  MMPA, 

NMFS  must  set  forth  the  permissible 
methods  of  taking  pursuant  to  such 
activity,  and  other  means  of  effecting 
the  least  practicable  impact  on  such 
species  or  stock  and  its  habitat,  paying 
particular  attention  to  rookeries,  mating 
grounds,  and  areas  of  similar 
significance,  and  on  the  availability  of 
such  species  or  stock  for  taking  for 
certain  subsistence  uses. 

SCWA  will  continue  the  following 
mitigation  measures,  as  implemented 
during  the  previous  IHAs,  designed  to 
minimize  impact  to  affected  species  and 
stocks: 

•  SCWA  crews  will  cautiously 
approach  the  haul-out  ahead  of  heavy 
equipment  to  minimize  the  potential  for 
sudden  flushes,  which  may  result  in  a 
stampede — a  particular  concern  during 
pupping  season. 

•  SCWA  staff  will  avoid  walking  or 
driving  equipment  through  the  seal 
haul-out. 

•  Crews  on  foot  will  make  an  effort  to 
be  seen  by  seals  from  a  distance,  if 
possible,  ratber  than  appearing 
suddenly  at  the  top  of  the  sandbar,  again 
preventing  sudden  flushes. 

•  During  breaching  events,  all 
monitoring  will  be  conducted  from  the 
overlook  on  the  bluff  along  Highway  1 
adjacent  to  the  haul-out  in  order  to 
minimize  potential  for  harassment. 

•  A  water  level  management  event 
may  not  occur  for  more  than  two 
consecutive  days  unless  flooding  threats 
cannot  be  controlled. 

In  addition,  SCWA  will  continue 
mitigation  measures  specific  to  pupping 
season  (March  15-June  30),  as 
implemented  in  the  previous  IHA: 

•  SCWA  will  maintain  a  one-week 
no-work  period  between  water  level 
management  events  (unless  flooding  is 
an  immediate  threat)  to  allow  for  an 
adequate  disturbance  recovery  period. 
During  the  no-work  period,  equipment 
must  be  removed  from  the  beach. 

•  If  a  pup  less  than  one  week  old  is 
on  the  beach  where  heavy  machinery 
will  be  used  or  on  the  path  used  to 
access  the  work  location,  the 
management  action  will  be  delayed 
until  the  pup  has  left  the  site  or  the 
latest  day  possible  to  prevent  flooding 
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while  still  maintaining  suitable  fish 
rearing  habitat.  In  the  event  that  a  pup 
remains  present  on  the  beach  in  the 
presence  of  flood  risk,  SCWA  will 
consult  with  NMFS  to  determine  the 
appropriate  course  of  action.  SCWA  will 
coordinate  with  the  locally  established 
seal  monitoring  program  (Stewards’  Seal 
Watch)  to  determine  if  pups  less  than 
one  week  old  are  on  the  beach  prior  to 
a  breaching  event. 

•  Physical  and  biological  monitoring 
(including  topographic  and  geophysical 
beach  surveys)  will  not  be  conducted  if 
a  pup  less  than  one  week  old  is  present 
at  the  monitoring  site  or  on  a  path  to  the 
site. 

•  Any  jetty  study  activities  in  the 
vicinity  of  the  harbor  seal  haul-out  will 
not  occur  during  the  pupping  season. 

Equipment  will  be  driven  slowly  on 
the  beach  and  care  will  be  taken  to 
minimize  the  number  of  shutdowns  and 
start-ups  when  the  equipment  is  on  the 
beach.  All  work  will  be  completed  as 
efficiently  as  possible,  with  the  smallest 
amount  of  heavy  equipment  possible,  to 
minimize  disturbance  of  seals  at  the 
haul-out.  Boats  operating  near  river 
haul-outs  during  monitoring  will  be 
kept  within  posted  speed  limits  and 
driven  as  far  from  the  haul-outs  as  safely 
possible  to  minimize  flushing  seals. 

We  have  carefully  evaluated  SCWA’s 
planned  mitigation  measures  and 
considered  their  effectiveness  in  past 
implementation  to  determine  whether 
they  are  likely  to  effect  the  least 
practicable  impact  on  the  affected 
marine  mammal  species  and  stocks  and 
their  habitat.  Our  evaluation  of  potential 
measures  included  consideration  of  the 
following  factors  in  relation  to  one 
another;  (1)  The  marmer  in  which,  and 
the  degree  to  which,  the  successful 
implementation  of  the  measure  is 
expected  to  minimize  adverse  impacts 
to  marine  mammals,  (2)  the  proven  or 
likely  efficacy  of  the  specific  measure  to 
minimize  adverse  impacts  as  planned; 
and  (3)  the  practicability  of  the  measure 
for  applicant  implementation. 

Any  mitigation  measure(s)  we 
prescribe  should  be  able  to  accomplish, 
have  a  reasonable  likelihood  of 
accomplishing  (based  on  current 
science),  or  contribute  to  the 
accomplishment  of  one  or  more  of  the 
general  goals  listed  below: 

•  Avoidance  or  minimization  of 
injury  or  death  of  marine  mammals 
wherever  possible  (goals  2,3,  and  4  may 
contribute  to  this  goal). 

•  A  reduction  in  the  number  (total 
number  or  number  at  biologically 
important  time  or  location)  of 
individual  marine  mammals  exposed  to 
stimuli  expected  to  result  in  incidental 
take  (this  goal  may  contribute  to  1 , 


above,  or  to  reducing  takes  by 
behavioral  harassment  only). 

•  A  reduction  in  the  number  (total 
number  or  number  at  biologically 
important  time  or  location)  of  times  any 
individual  marine  mammal  would  be 
exposed  to  stimuli  expected  to  result  in 
incidental  take  (this  goal  may  contribute 
to  1,  above,  or  to  reducing  takes  by 
behavioral  harassment  only). 

•  A  reduction  in  the  intensity  of 
exposure  to  stimuli  expected  to  result  in 
incidental  take  (this  goal  may  contribute 
to  1,  above,  or  to  reducing  the  severity 
of  behavioral  harassment  only). 

•  Avoidance  or  minimization  of 
adverse  effects  to  marine  mammal 
habitat,  paying  particular  attention  to 
the  prey  base,  blockage  or  limitation  of 
passage  to  or  from  biologically 
important  areas,  permanent  destruction 
of  habitat,  or  temporary  disturbance  of 
habitat  during  a  biologically  important 
time. 

•  For  monitoring  directly  related  to 
mitigation,  an  increase  in  the 
probability  of  detecting  marine 
mammals,  thus  allowing  for  more 
effective  implementation  of  the 
mitigation. 

Based  on  our  evaluation  of  SCWA’s 
planned  measures  and  on  SCWA’s 
record  of  management  at  the  mouth  of 
the  Russian  River  including  information 
from  monitoring  of  SCWA’s 
implementation  of  the  mitigation 
measures  as  prescribed  under  the 
previous  IHAs,  we  have  determined  that 
the  planned  mitigation  measures 
provide  the  means  of  effecting  the  least 
practicable  impact  on  marine  mammal 
species  or  stocks  and  their  habitat, 
paying  particular  attention  to  rookeries, 
mating  grounds,  and  areas  of  similar 
significance. 

Monitoring  and  Reporting 

In  order  to  issue  an  IHA  for  an 
activity,  Section  101(a)(5)(D)  of  the 
MMPA  states  that  NMFS  must  set  forth 
“requirements  pertaining  to  the 
monitoring  and  reporting  of  such 
taking’’.  The  MMPA  implementing 
regulations  at  50  CFR  216.104(a)(13) 
indicate  that  requests  for  incidental  take 
authorizations  must  include  the 
suggested  means  of  accomplishing  the 
necessary  monitoring  and  reporting  that 
will  result  in  increased  knowledge  of 
the  species  and  of  the  level  of  taking  or 
impacts  on  populations  of  marine 
mammals  that  are  expected  to  be 
present  in  the  proposed  action  area. 

Any  monitoring  requirement  we 
prescribe  should  accomplish  one  or 
more  of  the  following  general  goals: 

1.  An  increase  in  the  probability  of 
detecting  marine  mammals,  both  within 
defined  zones  of  effect  (thus  allowing 


for  more  effective  implementation  of  the 
mitigation)  and  in  general  to  generate 
more  data  to  contribute  to  the  analyses 
mentioned  below; 

2.  An  increase  in  our  understanding 
of  how  many  marine  mammals  are 
likely  to  be  exposed  to  stimuli  that  we 
associate  with  specific  adverse  effects, 
such  as  behavioral  harassment  or 
hearing  threshold  shifts; 

3.  An  increase  in  our  understanding 
of  how  marine  mammals  respond  to 
stimuli  expected  to  result  in  incidental 
take  and  how  anticipated  adverse  effects 
on  individuals  may  impact  the 
population,  stock,  or  species 
(specifically  through  effects  on  annual 
rates  of  recruitment  or  survival)  through 
any  of  the  following  methods: 

•  Behavioral  observations  in  the 
presence  of  stimuli  compared  to 
observations  in  the  absence  of  stimuli 
(need  to  be  able  to  accurately  predict 
pertinent  information,  e.g.,  received 
level,  distance  from  source); 

•  Physiological  measurements  in  the 
presence  of  stimuli  compared  to 
observations  in  the  absence  of  stimuli 
(need  to  be  able  to  accurately  predict 
pertinent  information,  e.g.,  received 
level,  distance  from  source); 

•  Distribution  and/or  abundance 
comparisons  in  times  or  areas  with 
concentrated  stimuli  versus  times  or 
areas  without  stimuli; 

4.  An  increased  knowledge  of  the 
affected  species;  or 

5.  An  increase  in  our  understanding 
of  the  effectiveness  of  certain  mitigation 
and  monitoring  measures. 

SCWA  submitted  a  marine  mammal 
monitoring  plan  as  part  of  the  IHA 
application.  It  can  be  found  on  the 
Internet  at  http://www.nmfs.noaa.gov/ 
pr/permits/incidental.htm.  The  plan  has 
been  successfully  implemented  by 
SCWA  under  previous  IHAs.  The 
purpose  of  this  monitoring  plan,  which 
is  carried  out  collaboratively  with  the 
Stewards  of  the  Coasts  and  Redwoods 
(Stewards)  organization,  is  to  detect  the 
response  of  pinnipeds  to  estuary 
management  activities  at  the  Russian 
River  estuary.  SCWA  has  designed  the 
plan  both  to  satisfy  the  requirements  of 
the  IHA,  and  to  address  the  following 
questions  of  interest: 

1.  Under  what  conditions  do 
pinnipeds  haul  out  at  the  Russian  River 
estuary  mouth  at  Jenner? 

2.  How  do  seals  at  the  Jenner  haul-out 
respond  to  activities  associated  with  the 
construction  and  maintenance  of  the 
lagoon  outlet  channel  and  artificial 
breaching  activities? 

3.  Does  the  number  of  seals  at  the 
Jenner  haul-out  significantly  differ  from 
historic  averages  with  formation  of  a 
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summer  (May  15  to  October  15)  lagoon 
in  the  Russian  River  estuary? 

4.  Are  seals  at  the  Jenner  haul-out 
displaced  to  nearby  river  and  coastal 
haul-outs  when  the  mouth  remains 
closed  in  the  summer? 

Monitoring  Measures 

In  summary,  monitoring  includes  the 
following: 

Baseline  Monitoring — Seals  at  the 
Jenner  haul-out  are  counted  twice 
monthly  for  the  term  of  the  IHA.  This 
baseline  information  will  provide 
SCWA  with  details  that  may  help  to 
plan  estuary  management  activities  in 
the  future  to  minimize  pinniped 
interaction.  This  census  begins  at  local 
dawn  and  continues  for  eight  hours.  All 
seals  hauled  out  on  the  beach  are 
counted  every  thirty  minutes  from  the 
overlook  on  the  bluff  along  Highway  1 
adjacent  to  the  haul-out  using  spotting 
scopes.  Monitoring  may  conclude  for 
the  day  if  weather  conditions  affect 
visibility  (e.g.,  heavy  fog  in  the 
afternoon).  Counts  are  scheduled  for 
two  days  out  of  each  month,  with  the 
intention  of  capturing  a  low  and  high 
tide  each  in  the  morning  and  afternoon. 
Depending  on  how  the  sandbar  is 
formed,  seals  may  haul  out  in  multiple 
groups  at  the  mouth.  At  each  thirty- 
minute  count,  the  observer  indicates 
where  groups  of  seals  are  hauled  out  on 
the  sandbar  and  provides  a  total  coimt 
for  each  group.  If  possible,  adults  and 
pups  are  counted  separately. 

In  addition  to  the  census  data, 
disturbances  of  the  haul-out  are 
recorded.  The  method  for  recording 
disturbances  follows  those  in  Mortenson 
(1996).  Disturbances  will  be  recorded  on 
a  three-point  scale  that  represents  an 
increasing  seal  response  to  the 
disturbance.  The  time,  source,  and 
duration  of  the  disturbance,  as  well  as 
an  estimated  distance  between  the 
source  and  haul-out,  are  recorded.  It 
should  be  noted  that  only  responses 
falling  into  Mortenson’s  Levels  2  and  3 
(i.e.,  movement  or  flight)  will  be 
considered  as  harassment  under  the 
MMPA  under  the  terms  of  the  IHA. 
Weather  conditions  are  recorded  at  the 
beginning  of  each  census.  These  include 
temperatiure,  percent  cloud  cover,  and 
wind  speed  (Beaufort  scale).  Tide  levels 
and  estuary  water  surface  elevations  are 
correlated  to  the  monitoring  start  and 
end  times. 

In  an  effort  towards  understanding 
possible  relationships  between  use  of 
the  Jenner  haul-out  and  nearby  coastal 
and  river  haul-outs,  several  other  haul- 
outs  on  the  coast  and  in  the  Russian 
River  estuary  are  monitored  as  well  (see 
Figure  4  of  SCWA’s  application).  The 
peripheral  haul-outs  are  visited  for  ten- 


minute  counts  twice  during  each 
baseline  monitoring  day.  All  pinnipeds 
hauled  out  were  counted  from  the  same 
vantage  point(s)  at  each  haul-out  using 
a  spotting  scope  or  binoculars. 

Estuary  Management  Event 
Monitoring — Activities  associated  with 
artificial  breaching  or  initial 
construction  of  the  outlet  channel,  as 
well  as  the  maintenance  of  the  channel 
that  may  be  required,  will  be  monitored 
for  disturbances  to  the  seals  at  the 
Jenner  haul-out.  A  one-day  pre-event 
channel  survey  will  be  made  within  one 
to  three  days  prior  to  constructing  the 
outlet  channel.  The  haul-out  will  be 
monitored  on  the  day  the  outlet  channel 
is  constructed  and  daily  for  up  to  the 
maximum  two  days  allowed  for  channel 
excavation  activities.  Monitoring  will 
also  occur  on  each  day  that  the  outlet 
channel  is  maintained  using  heavy 
equipment  for  the  duration  of  the  lagoon 
management  period.  Monitoring  will 
correspond  with  that  described  under 
the  “Baseline”  section  previously,  with 
the  exception  that  management  activity 
monitoring  duration  is  defined  by  event 
duration,  rather  than  being  set  at  eight 
hours.  On  the  day  of  the  management 
event,  pinniped  monitoring  begins  at 
least  one  hour  prior  to  the  crew  and 
equipment  accessing  the  beach  work 
area  and  continues  through  the  duration 
of  the  event,  until  at  least  one  hour  after 
the  crew  and  equipment  leave  the 
beach. 

In  an  attempt  to  understand  whether 
seals  from  the  Jenner  haul-out  are 
displaced  to  coastal  and  river  haul-outs 
nearby  when  management  events  occur, 
other  nearby  haul-outs  are  monitored 
concurrently  with  monitoring  of  outlet 
channel  construction  and  maintenance 
activities.  This  provides  an  opportunity 
to  qualitatively  assess  whether  these 
haul-outs  are  being  used  by  seals 
displaced  from  the  Jenner  haul-out.  This 
monitoring  will  not  provide  definitive 
results  regarding  displacement  to  nearby 
coastal  and  river  haul-outs,  as 
individual  seals  are  not  marked,  but  is 
useful  in  tracking  general  trends  in 
haul-out  use  during  disturbance.  As 
volunteers  are  required  to  monitor  these 
peripheral  haul-outs,  haul-out  locations 
may  need  to  be  prioritized  if  there  are 
not  enough  volunteers  available.  In  that 
case,  priority  will  be  assigned  to  the 
nearest  haul-outs  (North  Jenner  and 
Odin  Cove),  followed  by  the  Russian 
River  estuary  haul-outs,  and  finally  the 
more  distant  coastal  haul-outs. 

For  all  counts,  the  following 
information  will  be  recorded  in  thirty- 
minute  intervals:  (1)  Pinniped  counts, 
by  species;  (2)  behavior;  (3)  time,  source 
and  duration  of  any  disturbance;  (4) 
estimated  distances  between  source  of 


disturbance  and  pinnipeds;  (5)  weather 
conditions  (e.g.,  temperature,  wind); 
and  (5)  tide  levels  and  estuary  water 
surface  elevation. 

Monitoring  During  Pupping  Season — 
As  described  previously,  the  pupping 
season  is  defined  as  March  15  to  June 
30.  Baseline,  lagoon  outlet  channel,  and 
artificial  breaching  monitoring  during 
the  pupping  season  will  include  records 
of  neonate  (pups  less  than  one  week 
old)  observations.  Characteristics  of  a 
neonate  pup  include:  Body  weight  less 
than  15  kg;  thin  for  their  body  length; 
an  umbilicus  or  natal  pelage  present; 
wrinkled  skin;  and  awkward  or  jerky 
movements  on  land.  SCWA  will 
coordinate  with  the  Seal  Watch 
monitoring  program  to  determine  if 
pups  less  than  one  week  old  are  on  the 
beach  prior  to  a  water  level  management 
event. 

If,  during  monitoring,  observers  sight 
any  pup  that  might  be  abandoned, 

SCWA  will  contact  the  NMFS  stranding 
response  network  immediately  and  also 
report  the  incident  to  NMFS’  West  Coast 
Regional  Office  and  Office  of  Protected 
Resources  within  48  hours.  Observers 
will  not  approach  or  move  the  pup. 
Potential  indications  that  a  pup  may  be 
abandoned  are  no  observed  contact  with 
adult  seals,  no  movement  of  the  pup, 
and  the  pup’s  attempts  to  nurse  are 
rebuffed. 

Reporting 

SCWA  is  required  to  submit  a  report 
on  all  activities  and  marine  mammal 
monitoring  results  to  tbe  Office  of 
Protected  Resomces,  NMFS,  and  the 
West  Coast  Regional  Administrator, 
NMFS,  90  days  prior  to  the  expiration 
of  the  IHA  if  a  renewal  is  sought,  or 
within  90  days  of  the  expiration  of  the 
permit  otherwise.  This  annual  report 
will  also  be  distributed  to  California 
State  Parks  and  Stewards,  and  would  be 
available  to  the  public  on  SCWA’s  Web 
site.  This  report  will  contain  the 
following  information: 

•  The  number  of  pinnipeds  taken,  by 
species  and  age  class  (if  possible); 

•  Behavior  prior  to  and  during  water 
level  management  events; 

•  Start  and  end  time  of  activity; 

•  Estimated  distances  between  source 
and  pinnipeds  when  disturbance 
occurs; 

•  Weather  conditions  (e.g., 
temperatme,  wind); 

•  Haul-out  reoccupation  time  of  any 
pinnipeds  based  on  post-activity 
monitoring; 

•  Tide  levels  and  estuary  water 
surface  elevation;  and 

•  Seal  census  from  bi-monthly  and 
nearby  haul-out  monitoring. 
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The  annual  report  includes 
descriptions  of  monitoring 
methodology,  tabulation  of  estuary 
management  events,  summary  of 
monitoring  results,  and  discussion  of 
problems  noted  and  proposed  remedial 
measures.  SCWA  will  report  any  injured 
or  dead  marine  mammals  to  NMFS’ 

West  Coast  Regional  Office  and  Office  of 
Protected  Resources. 

Summary  of  Previous  Monitoring 

SCWA  complied  with  the  mitigation 
and  monitoring  required  under  all 
previous  authorizations.  In  accordance 
with  the  2013  IHA,  SCWA  submitted  a 
Report  of  Activities  and  Monitoring 
Results,  covering  the  period  of  January 
1  through  December  31,  2013.  Previous 
monitoring  reports  (available  at 
www.nmfs.noaa.gov/ pr/ permits/ 
incidental.htm)  provided  additional 
analysis  of  monitoring  results  from 
2009-12.  A  barrier  beach  was  formed 
eleven  times  during  2013,  but  SCWA 
was  required  to  implement  artificial 
breaching  for  only  five  of  these  closure 
events  (note  that  the  fifth  such  event 
occurred  on  January  2,  2014,  following 
bar  closure  on  December  24,  2013,  and 
is  not  discussed  in  SCWA’s  current 
2013  monitoring  reportj.  The  Russian 
River  outlet  was  closed  to  the  ocean  for 
a  total  of  104  days  in  2013,  including 
extended  closures  totaling  56  days 
during  the  lagoon  management  period. 
However,  these  closures  all  culminated 
in  natural  breaches  and  no  outlet 
channel  management  events  were 


required.  In  January  2012,  the  barrier 
beach  was  artificially  breached  after  two 
days  of  breaching  activity.  There  were 
also  several  periods  over  the  course  of 
the  year  where  the  barrier  beach  closed 
or  became  naturally  perched  and  then 
subsequently  breached  naturally 
(SCWA,  2013J.  In  2011,  no  water  level 
management  activities  occurred  (SCWA, 
201 2j.  In  2010,  one  lagoon  management 
event  and  two  artificial  breaching  events 
occurred  (SCWA,  2011J.  Pinniped 
monitoring  occurred  no  more  than  three 
days  before,  the  day  of,  and  the  day  after 
each  water  level  management  activity. 

In  addition,  SCWA  conducted  biological 
and  physical  monitoring  as  described 
previously.  During  the  course  of  these 
activities,  SCWA  did  not  exceed  the 
take  levels  authorized  under  the 
relevant  IHAs.  We  provided  a  detailed 
description  of  previous  monitoring 
results  in  the  notice  of  the  proposed 
IHA  (79  FR  12472,  March  5,  2013J. 

Estimated  Take  by  Incidental 
Harassment 

Except  with  respect  to  certain 
activities  not  pertinent  here,  section 
3(18j  of  the  MMPA  defines 
“harassment”  as;  “.  .  .  any  act  of 
pursuit,  torment,  or  annoyance  which  (ij 
has  the  potential  to  injure  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild;  or  (iij  has  the  potential  to  disturb 
a  marine  mammal  or  marine  mammal 
stock  in  the  wild  by  causing  disruption 
of  behavioral  patterns,  including,  but 
not  limited  to,  migration,  breathing. 


nursing,  breeding,  feeding,  or 
sheltering.”  The  former  is  termed  Level 
A  harassment  and  the  latter  is  termed 
Level  B  harassment. 

We  are  authorizing  SCWA  to  take 
harbor  seals,  California  sea  lions,  and 
northern  elephant  seals,  by  Level  B 
harassment  only,  incidental  to  estuary 
management  activities.  These  activities, 
involving  increased  human  presence 
and  the  use  of  heavy  equipment  and 
support  vehicles,  are  expected  to  harass 
pinnipeds  present  at  the  haul-out 
through  behavioral  disturbance  only.  In 
addition,  monitoring  activities 
prescribed  in  the  BiOp  may  result  in 
harassment  of  additional  individuals  at 
the  Jenner  haul-out  and  at  the  three 
haul-outs  located  in  the  estuary. 
Estimates  of  the  number  of  harbor  seals, 
California  sea  lions,  and  northern 
elephant  seals  that  may  be  harassed  by 
the  activities  is  based  upon  the  number 
of  potential  events  associated  with 
Russian  River  estuary  management 
activities  and  the  average  number  of 
individuals  of  each  species  that  are 
present  during  conditions  appropriate  to 
the  activity.  As  described  previously  in 
this  document,  monitoring  effort  at  the 
mouth  of  the  Russian  River  has  shown 
that  the  number  of  seals  utilizing  the 
haul-out  declines  during  bar-closed 
conditions.  Tables  2  and  3  detail  the 
total  number  of  authorized  takes. 
Methodology  of  take  estimation  was 
discussed  in  detail  in  our  notice  of 
proposed  IHA  (79  FR  12472,  March  5, 
2013J. 


Table  2— Estimated  Number  of  Harbor  Seal  Takes  Resulting  From  Russian  River  Estuary  Management 

Activities 


Potential  total  number  of 

Number  of  animals  expected  to  occurs  Number  of  events individual  animals  that 

may  be  taken 


Lagoon  Outlet  Channel  Management  (May  15  to  October  15) 


Implementation:  104'^  . 

Implementation:  3  . 

Implementation:  312 

Maintenance  and  Monitoring: 

Maintenance: 

Maintenance:  1 ,038. 

May:  53 

May  1 

June:  102 

June-Sept:  4/month 

July:  104 

Oct:  1 

Aug:  17 

Monitoring: 

Monitoring:  505 

Sept:  17 

June-Sept:  2/month 

Oct.  25 

Oct:  1 

Total:  1,855 

Artificial  Breaching 
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Table  2— Estimated  Number  of  Harbor  Seal  Takes  Resulting  From  Russian  River  Estuary  Management 

Activities — Continued 


Number  of  animals  expected  to  occur  a 

Number  of  events 

Potential  total  number  of 
individual  animals  that 
may  be  taken 

1 1  events  maximum  . 

Total:  747 

Topographic  and  Geophysical  Beach  Surveys 


Jan:  95  . 

Feb:  88  . 

Mar:  145  . 

Apr:  135 . 

May:  151  . 

1  topographic  survey/month;  . 

100  percent  of  animals  present  . 

Jun-Feb;  10  percent  of  animals  . 

present  Mar-May  . 

Jan:  95  h-  10 

Feb:  88  +  9 

Mar:  15 

Apr:  14 

May:  15 

Jun: 150 

Jul:  243  +  24 

Aug:  137  +  14 

Sep:  67  +  13 

Oct:  61  +  12 

Nov:  94  +  19 

Dec:  64  +  13 

Jun:  150  . 

Jul:  243  . 

Aug:  1 37  . 

2  geophysical  surveys/month,  Sep-Dec;  1/month,  Jul- 
Aug,  Jan-Feb;  10  percent  of  animals  present. 

Sep:  67  . 

Oct:  61  . 

Nov:  94  . 

Dec:  64  . 

Total:  1,043  +  114  =  1,157 

Biological  and  Physical  Habitat  Monitoring  in  the  Estuary 

1e  . 

121  . 

121 

Total  . 

3,880 

®For  Lagoon  Outlet  Channel  Manag^ement  and  Artificial  Breaching,  average  daily  number  of  animals  corresponds  with  data  from  Table  2.  For 
Topographic  and  Geophysical  Beach  Surveys,  average  daily  number  of  animals  corresponds  with  2011-13  data  from  Table  1. 

t'For  implementation  of  the  lagoon  outlet  channel,  an  event  is  defined  as  a  singie,  two-day  episode.  It  is  assumed  that  the  same  individual 
seals  would  be  hauled  out  during  a  single  event.  For  the  remaining  activities,  an  event  is  defined  as  a  single  day  on  which  an  activity  occurs. 
Some  events  may  include  multiple  activities. 

c  Number  of  events  for  artificial  breaching  derived  from  historical  data.  The  average  number  of  events  for  each  month  was  rounded  up  to  the 
nearest  whole  number;  estimated  number  of  events  for  December  was  increased  from  one  to  two  because  multiple  closures  resulting  from  storm 
events  have  occurred  in  recent  years  during  that  month.  These  numbers  likely  represent  an  overestimate,  as  the  average  annuai  number  of 
events  is  six. 

Although  implementation  could  occur  at  any  time  during  the  lagoon  management  period,  the  highest  daily  average  per  month  from  the  lagoon 
management  period  was  used. 

e  Based  on  past  experience,  SCWA  expects  that  no  more  than  one  seal  may  be  present,  and  thus  have  the  potential  to  be  disturbed,  at  each 
of  the  three  river  haul-outs.  Number  of  events  includes  addition  of  acoustic  telemetry  surveys. 


Table  3— Estimated  Number  of  California  Sea  Lion  and  Elephant  Seal  Takes  Resulting  From  Russian  River 

Estuary  Management  Activities 


Species 

Number  of 
animals 
expected  to 
occur  a 

Number  of 
events  a 

Potential  total 
number  of  indi¬ 
vidual  animals 
that  may  be 
taken 

Lagoon  Outlet  Channel  Management  (May  15  to  October  15) 

California  sea  lion  (potential  to  encounter  once  per  event)  . 

1 

6 

6 

Northern  elephant  seal  (potential  to  encounter  once  per  event)  . 

1 

6 

6 

Artificial  Breaching 

California  sea  lion  (potential  to  encounter  once  per  month,  Oct-May)  . 

1 

8 

8 

Northern  elephant  seal  (potential  to  encounter  once  per  month,  Oct-May)  . 

1 

8 

8 

Topographic  and  Geophysical  Beach  Surveys 


California  sea  iion  (potential  to  encounter  once  per  month  year-round  for  topo¬ 
graphical  surveys:  potential  to  encounter  once  per  month  Jul-Feb  for  geophysical 
surveys)  . 

1 

20 

20 

Northern  elephant  seal  (potential  to  encounter  once  per  month  year-round  for  topo¬ 
graphical  surveys:  potential  to  encounter  once  per  month  Jul-Feb  for  geophysical 
surveys)  . 

1 

20 

20 

Biological  and  Physical  Habitat  Monitoring  in  the  Estuary 


California  sea  lion  (potential  to  encounter  once  per  month,  Jul-Feb) 


1 


8 


8 
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Table  3— Estimated  Number  of  California  Sea  Lion  and  Elephant  Seal  Takes  Resulting  From  Russian  River 

Estuary  Management  Activities— Continued 


Species 

Number  of 
animals 
expected  to 
occur® 

Number  of 
events  ® 

Potential  total 
number  of  indi¬ 
vidual  animals 
that  may  be 
taken 

Northern  elephant  seal  (potential  to  encounter  once  per  month,  Jul-Feb)  . 

1 

8 

8 

Total: 

California  sea  lion  . 

42 

Elephant  seal . 

HMHMHHHMli 

42 

aSCWA  expects  that  California  sea  lions  and/or  northern  elephant  seals  could  occur  during  any  month  of  the  year,  but  that  any  such  occur¬ 
rence  would  be  infrequent  and  unlikely  to  occur  more  than  once  per  month. 


Analyses  and  Determinations 

Negligible  Impact  Analysis 

NMFS  has  defined  “negligible 
impact”  in  50  CFR  216.103  as  “.  .  .an 
impact  resulting  from  the  specified 
activity  that  cannot  be  reasonably 
expected  to,  and  is  not  reasonably  likely 
to,  adversely  affect  the  species  or  stock 
through  effects  on  aimual  rates  of 
recruitment  or  survival.”  A  negligible 
impact  finding  is  based  on  the  lack  of 
likely  adverse  effects  on  armual  rates  of 
recruitment  or  survival  (i.e.,  population- 
level  effects).  An  estimate  of  the  number 
of  Level  B  harassment  takes  alone  is  not 
enough  information  on  which  to  base  an 
impact  determination.  In  addition  to 
considering  estimates  of  the  number  of 
marine  mammals  that  might  be  “taken” 
through  behavioral  harassment,  we 
consider  other  factors,  such  as  the  likely 
nature  of  any  responses  (e.g.,  intensity, 
duration),  the  context  of  any  responses 
(e.g.,  critical  reproductive  time  or 
location,  migration),  as  well  as  the 
number  and  nature  of  estimated  Level  A 
harassment  takes,  the  number  of 
estimated  mortalities,  and  effects  on 
habitat. 

Although  SCWA’s  estuary 
management  activities  may  disturb 
pinnipeds  hauled  out  at  the  mouth  of 
the  Russian  River,  as  well  as  those 
hauled  out  at  several  locations  in  the 
estuary  during  recurring  monitoring 
activities,  impacts  are  occurring  to  a 
small,  localized  group  of  animals.  While 
these  impacts  can  occur  year-round, 
they  occur  sporadically  and  for  limited 
duration  (e.g.,  a  maximum  of  two 
consecutive  days  for  water  level 
management  events).  Seals  will  likely 
become  alert  or,  at  most,  flush  into  the 
water  in  reaction  to  the  presence  of 
crews  and  equipment  on  the  beach. 
While  disturbance  may  occur  during  a 
sensitive  time  (during  the  March  15- 
June  30  pupping  season),  mitigation 
measures  have  been  specifically 
designed  to  further  minimize  harm 
during  this  period  and  eliminate  the 


possibility  of  pup  injury  or  mother-pup 
separation. 

No  injury,  serious  injury,  or  mortality 
is  anticipated,  nor  is  the  proposed 
action  likely  to  result  in  long-term 
impacts  such  as  permanent 
abandonment  of  the  haul-out.  Injury, 
serious  injury,  or  mortality  to  pinnipeds 
would  likely  result  from  startling 
animals  inhabiting  the  haul-out  into  a 
stampede  reaction,  or  from  extended 
mother-pup  separation  as  a  result  of 
such  a  stampede.  Long-term  impacts  to 
pinniped  usage  of  the  haul-out  could 
result  from  significantly  increased 
presence  of  humans  and  equipment  on 
the  beach.  To  avoid  these  possibilities, 
we  have  worked  with  SCVVA  to  develop 
the  previously  described  mitigation 
measures.  These  are  designed  to  reduce 
the  possibility  of  startling  pinnipeds,  by 
gradually  apprising  them  of  the 
presence  of  humans  and  equipment  on 
the  beach,  and  to  reduce  the  possibility 
of  impacts  to  pups  by  eliminating  or 
altering  management  activities  on  the 
beach  when  pups  are  present  and  by 
setting  limits  on  the  frequency  and 
duration  of  events  during  pupping 
season.  During  the  past  fifteen  years  of 
flood  control  management, 
implementation  of  similar  mitigation 
measures  has  resulted  in  no  known 
stampede  events  and  no  known  injury, 
serious  injury,  or  mortality.  Over  the 
course  of  that  time  period,  management 
events  have  generally  been  infrequent 
and  of  limited  duration. 

No  pinniped  stocks  for  which 
incidental  take  is  authorized  are  listed 
as  threatened  or  endangered  under  the 
ESA  or  determined  to  be  strategic  or 
depleted  under  the  MMPA.  Recent  data 
suggests  that  harbor  seal  populations 
have  reached  carrying  capacity; 
populations  of  California  sea  lions  and 
northern  elephant  seals  in  California  are 
also  considered  healthy. 

In  summary,  and  based  on  extensive 
monitoring  data,  we  believe  that 
impacts  to  hauled-out  pinnipeds  during 
estuary  management  activities  would  be 


behavioral  harassment  of  limited 
duration  (i.e.,  less  than  one  day)  and 
limited  intensity  (i.e.,  temporary 
flushing  at  most).  Stampeding,  and 
therefore  injury  or  mortality,  is  not 
expected — nor  been  documented — in 
the  years  since  appropriate  protocols 
were  established  (see  “Mitigation”  for 
more  details).  Further,  the  continued, 
and  increasingly  heavy  (Figure  4; 

SCWA,  2014),  use  of  the  haul-out 
despite  decades  of  breaching  events 
indicates  that  abandonment  of  the  haul- 
out  is  unlikely.  Based  on  the  analysis 
contained  herein  of  the  likely  effects  of 
the  specified  activity  on  marine 
mammals  and  their  habitat,  and  taking 
into  consideration  the  implementation 
of  the  planned  monitoring  and 
mitigation  measures,  we  find  that  the 
total  marine  mammal  take  from  SCWA’s 
estuary  management  activities  will  have 
a  negligible  impact  on  the  affected 
marine  mammal  species  or  stocks. 

Small  Numbers  Analysis 

The  authorized  number  of  animals 
taken  for  each  species  of  pinniped  can 
be  considered  small  relative  to  the 
population  size.  There  are  an  estimated 
30,196  harbor  seals  in  the  California 
stock,  296,750  California  sea  lions,  and 
124,000  northern  elephant  seals  in  the 
California  breeding  population.  Based 
on  extensive  monitoring  effort  specific 
to  the  affected  haul-out  and  historical 
data  on  the  frequency  of  the  specified 
activity,  we  are  proposing  to  authorize 
take,  by  Level  B  harassment  only,  of 
3,880  harbor  seals,  42  California  sea 
lions,  and  42  northern  elephant  seals, 
representing  12.8,  0.01,  and  0.03  percent 
of  the  populations,  respectively. 
However,  this  represents  an 
overestimate  of  the  number  of 
individuals  harassed  over  the  duration 
of  the  IHA,  because  these  totals 
represent  much  smaller  numbers  of 
individuals  that  may  be  harassed 
multiple  times.  Based  on  the  analysis 
contained  herein  of  the  likely  effects  of 
the  specified  activity  on  marine 
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mammals  and  their  habitat,  and  taking 
into  consideration  the  implementation 
of  the  mitigation  and  monitoring 
measures,  we  find  that  small  numbers  of 
marine  mammals  will  be  taken  relative 
to  the  populations  of  the  affected 
species  or  stocks. 

Impact  on  Availability  of  Affected 
Species  for  Taking  for  Subsistence  Uses 

There  are  no  relevant  subsistence  uses 
of  marine  mammals  implicated  by  this 
action.  Therefore,  we  have  determined 
that  the  total  taking  of  affected  species 
or  stocks  would  not  have  an  unmitigable 
adverse  impact  on  the  availability  of 
such  species  or  stocks  for  taking  for 
subsistence  pmposes. 

Endangered  Species  Act  (ESA) 

No  species  listed  under  the  ESA  are 
expected  to  be  affected  by  these 
activities.  Therefore,  we  have 
determined  that  a  section  7  consultation 
under  the  ESA  is  not  required.  SCWA 
and  the  Corps  consulted  with  NMFS 
under  section  7  of  the  ESA  regarding  the 
potential  effects  of  their  operations  and 
maintenance  activities,  including 
SCWA’s  estuary  management  program, 
on  ESA-listed  salmonids.  As  a  result  of 
this  consultation,  NMFS  issued  the 
Russian  River  Biological  Opinion 
(NMFS,  2008),  including  Reasonable 
and  Prudent  Alternatives,  which 
prescribes  modifications  to  SCWA’s 
estuary  management  activities.  The 
effects  of  the  planned  activities  and 
authorized  take  would  not  cause 
additional  effects  for  which  section  7 
consultation  would  be  required. 

National  Environmental  Policy  Act 
(NEPA) 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.),  as  implemented  by 
the  regulations  published  by  the 
Council  on  Environmental  Quality  (40 
CFR  parts  1500-1508),  and  NOAA 
Administrative  Order  216-6,  we 
prepared  an  Environmental  Assessment 
(EA)  to  consider  the  direct,  indirect  and 
cumulative  effects  to  the  human 
environment  resulting  from  issuance  of 
the  original  IHA  to  SCWA  for  the 
specified  activities  and  found  that  it 
would  not  result  in  any  significant 
impacts  to  the  human  environment.  We 
signed  a  Finding  of  No  Significant 
Impact  (FONSI)  on  March  30,  2010.  We 
have  reviewed  SWCA’s  application  for  a 
renewed  IHA  for  ongoing  estuary 
management  activities  for  2014  and  the 
2013  monitoring  report.  Based  on  that 
review,  we  have  determined  that  the 
proposed  action  follows  closely  the 
IHAs  issued  and  implemented  in  2010- 
1 3  and  does  not  present  any  substantial 


changes,  or  significant  new 
circumstances  or  information  relevant  to 
environmental  concerns  which  would 
require  a  supplement  to  the  2010  EA  or 
preparation  of  a  new  NEPA  document. 
Therefore,  we  have  determined  that  a 
new  or  supplemental  EA  or 
Environmental  Impact  Statement  is 
unnecessary,  and  reaffirm  the  existing 
FONSI  for  this  action.  The  2010  EA  and 
FONSI  for  this  action  are  available  for 
review  at  www.nmfs.noaa.gov/pr/ 
permits/ incidental.htm. 

Authorization 

As  a  result  of  these  determinations, 
we  have  issued  an  IHA  to  SCWA  to 
conduct  estuary  management  activities 
in  the  Russian  River  from  the  period  of 
April  21,  2014,  through  April  20,  2015, 
provided  the  previously  mentioned 
mitigation,  monitoring,  and  reporting 
requirements  are  implemented. 

Dated:  April  8,  2014. 

Donna  S.  Wieting, 

Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

[FR  Doc.  2014-08156  Filed  4-10-14;  8:45  am] 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions  and 
Deletions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  and  deletions  from 
the  Procurement  List. 

SUMMARY:  This  action  adds  services  to 
the  Procurement  List  that  will  be 
provided  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and 
deletes  services  from  the  Procurement 
List  previously  provided  by  such 
agencies. 

DATES:  Effective  Date:  5/12/2014. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  1401  S.  Clark  Street,  Suite 
10800,  Arlington,  Virginia  22202-4149. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barry  S.  Lineback,  Telephone:  (703) 
603-7740,  Fax:  (703)  603-0655,  or  email 
CMTEFedReg@AbilityOne.gov. 
SUPPLEMENTARY  INFORMATION: 

Additions 

On  2/7/2014  (79  FR  7428),  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 


published  notice  of  proposed  additions 
to  the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  services  and  impact  of  the  additions 
on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  services  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
8501-8506  and  41  CFR  51-2.4. 

Regulatory  Flexibility  Act  Certification 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  provide  the 
services  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  provide  the 
services  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  8501-8506)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

End  of  Certification 

Accordingly,  the  following  services 
are  added  to  Ae  Procurement  List: 

Services 

Service  Type/Location:  Janitorial  Service, 
Department  of  Homeland  Seciuity 
(DHS),  Immigration  and  Customs 
Enforcement  (ICE),  Executive  Office  for 
Immigration  Review,  Oakdale  Service 
Processing  Center,  1010  East  Whatley 
Road,  Oakdale,  LA 

NPA:  Calcasieu  Association  for  Retarded 
Citizens,  Inc.,  Lake  Charles,  LA 
Contracting  Activity:  DEPT  OF  HOMELAND 
SECURITY,  U.S.  IMMIGRATION  AND 
CUSTOMS  ENFORCEMENT, 
COMPLIANCE  &  REMOVALS, 
WASHINGTON,  DC 

Service  Type/Location:  Furniture  Design  and 
Configuration  Service,  Pennsylvania 
National  Guard,  1167  Utility  Road,  Fort 
Indiantown  Gap,  PA. 

NPA:  Industries  for  the  Blind,  Inc.,  West 
Allis,  WI 

Contracting  Activity:  DEPT  OF  THE  ARMY, 
W7NX  USPFO  ACTIVITY  PA  ARNG, 
ANNVILLE,  PA 

Deletions 

On  2/28/2014  (79  FR  11422-11423), 
the  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled  published  notice  of  proposed 
deletions  from  the  Procurement  List. 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
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determined  that  the  services  listed 
below  are  no  longer  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  8501-8506  and  41  CFR 
51-2.4. 

Regulatory  Flexibility  Act  Certification 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  may  result  in 
authorizing  small  entities  to  provide  the 
services  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  8501-8506)  in 
connection  with  the  services  deleted 
from  the  Procurement  List. 

End  of  Certification 

Accordingly,  the  following  services 
are  deleted  from  the  Procurement  List: 

Services 

Service  Type/Location:  Janitorial/Custodial 
Service,  Department  of  Veterans  Affairs: 
Community  Based  Outpatient  Clinic,  165 
E.  Apple  Avenue,  Muskegon,  MI 
NPA:  Goodwill  Industries  of  West  Michigan, 
Inc. ,  Muskegon,  MI 

Contracting  Activity:  DEPARTMENT  OF 
VETERANS  AFFAIRS,  515-BATTLE 
CREEK,  BATTLE  CREEK,  MI 
Service  Type/Location:  Janitorial/Custodial 
Service,  U.S.  Army  Reserve  Center,  9225 
Peebles  Road  North  Hills,  Allison  Park, 
PA 

NPA:  Life’sWork  of  Western  PA,  Pittsburgh, 
PA 

Contracting  Activity:  DEPT  OF  THE  ARMY, 
W6QM  Mice  CTR-FT  DIX  (RC),  FORT 
DIX,  NJ 

Barry  S.  Lineback, 

Director,  Business  Operations. 

|FR  Doc.  2014-08153  Filed  4-10-14;  8:45  am] 

BILLING  CODE  6353-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 
and  Deletion 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  Additions  to  and 
Deletion  from  the  Procurement  List. 

SUMMARY:  The  Committee  is  proposing 
to  add  products  and  a  service  to  the 
Procurement  List  that  will  be  furnished 


by  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities,  and  delete  a  service 
previously  provided  by  such  agency. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  5/12/2014. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  1401  S.  Clark  Street,  Suite 
10800,  Arlington,  Virginia  22202-4149. 
FOR  FURTHER  INFORMATION  OR  TO  SUBMIT 
COMMENTS  CONTACT:  Barry  S.  Lineback, 
Telephone:  (703)  603-7740,  Fax:  (703) 
603-D655,  or  email  CMTEFedReg® 
AbilityOne.gov. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  USC 
8503  (a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportimity  to  submit  comments  on 
the  proposed  actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  the  entities  of  the 
Federal  Government  identified  in  this 
notice  will  be  required  to  procure  the 
products  and  service  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

The  following  products  and  service 
are  proposed  for  addition  to  the 
Procurement  List  for  production  by  the 
nonprofit  agencies  listed: 

Products 

Belt,  Rigger’s,  FREE 

NSN:  8415-01-576-9712— Size  Small 
NSN:  8415-01-576-9715— Size  Medium 
NSN:  8415-01-576-9729— Size  Large 
NSN:  8415-01-576-9744— Size  X-Large 
NSN:  8415-01-576-9884— Size  XX-Large 
NSN:  8415-01-576-9708— Size  X-Small 
NPA:  Travis  Association  for  the  Blind, 

Austin,  TX 

Contracting  Activity:  DEPT  OF  THE  ARMY, 
W6QK  ACC-APG  NATICK,  NATICK, 

MA 

COVERAGE:  C-List  for  100%  of  the 

requirement  of  the  Department  of  the 
Army,  as  aggregated  by  the  Army 
Contracting  Command — Aberdeen 
Proving  Ground,  Natick  Contracting 
Division,  Natick  MA. 

NSN:  MR  10654 — Bottle,  Single  Wall 
NPA:  Winston-Salem  Industries  for  the 
Blind,  Inc.,  Winston-Salem,  NC 
Contracting  Activity:  DEFENSE 

COMMISSARY  AGENCY,  FORT  LEE, 

VA 

COVERAGE:  C-List  for  the  requirements  of 
military  commissaries  and  exchanges  as 
aggregated  by  the  Defense  Commissary 
Agency. 

NSN:  7510-00-272-9662— Staples,  Standard, 
Full  Strip 

NPA:  Winston-Salem  Industries  for  the 
Blind,  Inc.,  Winston-Salem,  NC 
Contracting  Activity:  GENERAL  SERVIGES 
ADMINISTRATION,  NEW  YORK,  NY 


COVERAGE:  A-List  for  the  Total  Government 
Requirement  as  aggregated  by  the 
General  Services  Administration. 

Jacket,  Tanker,  USMC,  Pewter  Gray 
NSN:  8415-00-NIB-1053— Size  38R 
NSN:  8415-00-NIB-1054— Size  38L 
NSM;8415-00-NIB-1055— Size  38XL 
NSN:  841 5-00-NIB-l 056— Size  40S 
NSN:  8415-00-NIB-1057— Size  40R 
NSN:  841 5-00-NIB-1058— Size  40L 
NSN:  841 5-00-NIB-1059— Size  40XL 
NSN:  8415-00-NIB-1092— Size  42S 
NSN:  841 5-00-NIB-l 093— Size  42R 
NSN:  841 5-00-NIB-1094— Size  42L 
NSN:  8415-00-NIB-1095— Size  42XL 
NSN:  841 5-00-NIB-1096— Size  44S 
NSN:  8415-00-NIB-1097— Size  44R 
NSN:  8415-00-NIB-1098— Size  44L 
NSN:  841 5-00-NIB-l 099— Size  44XL 
NSN:  841 5-00-NIB-l  100— Size  46S 
NSN:  841 5-00-NIB-l  101— Size  46R 
NSN:  8415-00-NIB-1102— Size  46L 
NSN:  841 5-00-NIB-l  103— Size  46XL 
NSN:  841 5-00-NIB-l  104— Size  48R 
NSN:  841 5-00-NIB-l  105— Size  48L 
NSN:  841 5-00-NIB-l  106— Size  48XL 
NSAI;  841 5-00-NIB-l  107— Size  50R 
NSN:  841 5-00-NIB-l  108— Size  50L 
NSN;  841 5-00-NIB-l  109— Size  50XL 
NSN;  841 5-00-NIB-l  110— Size  52R 
NSN;  841 5-00-NIB-l  111— Size  52L 
NSN;  8415-00-NIB-1112— Size  54R 
NSN;  841 5-00-NIB-l  11 3— Size  54L 
NPA:  Lions  Services,  Inc.,  Gharlotte,  NC 
Contracting  Activity:  DEPT  OF  THE  NAVY, 
COMMANDER,  MARINE  CORPS  BASE, 
QUANTICO,  VA 

COVERAGE:  C-List  for  100%  of  the  U.S. 
Marine  Corps  Junior  ROTC  Program,  as 
aggregated  by  the  Marine  Corps  Systems 
Command  (MARCORSYSCOM), 
Quantico,  VA. 

Undershirt,  FREE,  Army,  Unisex 

NSN;  8415-01-588-0506— Desert  Sand,  Size 
XS 

NSN;  8415-01-588-0740— Desert  Sand,  Size 
S 

NSN;  841 5-01 -588-0746— Desert  Sand,  Size 
M 

NSN;  841 5-01-588-0772— Desert  Sand,  Size 
L 

NSN;  841 5-01-588-0774— Desert  Sand,  Size 
XL 

NSN;  841 5-01-588-0794— Desert  Sand,  Size 
XXL 

NSN;  841 5-01-576-991 5— Foliage  Green, 
Size  XS 

NSN;  8415-01-576-9930— Foliage  Green, 
Size  S 

NSN;  8415-01-577-0407— Foliage  Green, 
Size  M 

NSN;  8415-01-577-0408— Foliage  Green, 
Size  L 

NSN;  8415-01-577-0409— Foliage  Green, 
Size  XL 

NSN;  8415-01-577-0410— Foliage  Green, 
Size  XXL 

NPA:  Bestwork  Industries  for  the  Blind,  Inc., 
Runnemede,  NJ 

Gontracting  Activity:  ARMY  CONTRACTING 
COMMAND— ABERDEEN  PROVING 
GROUND,  NATICK  CONTRACTING 
DIVISION,  NATICK,  MA 
COVERAGE:  C-List  for  100%  of  the 

requirement  of  the  Department  of  the 


Federal  Register/ Vol.  79,  No.  70 /Friday,  April  11,  2014 /Notices 


20191 


Army,  as  aggregated  by  the  Army 
Contracting  Command — Aberdeen 
Proving  Ground,  Natick  Contracting 
Division,  Natick  MA. 

Service 

Service  Type/Location:  Furniture  Design  and 
Configuration  Service,  Maine  National 
Guard,  194  Winthrop  Street,  Augusta, 
ME 

NPA:  Industries  for  the  Blind,  Inc.,  West 
Allis,  WI 

Contracting  Activity:  DEPT  OF  THE  ARMY, 
W7NC  USPFO  ACTIVITY  ME  ARNG, 
AUGUSTA,  ME 

Deletion 

The  following  service  is  proposed  for 

deletion  from  the  Procurement  List: 

Service 

Service  Type/Location:  Custodial  Service, 
Huntsville  Warehouse  351,  351 
Electronics  Blvd.,  Huntsville,  AL 

NPA:  Huntsville  Rehabilitation  Foundation, 
Huntsville,  AL 

Contracting  Activity:  DEPARTMENT  OF 
DEFENSE,  MISSILE  DEFENSE  AGENCY 
(MDA),  REDSTONE  ARSENAL,  AL 

Barry  S.  Lineback, 

Director,  Business  Operations. 

IFR  Doc.  2014-08152  Filed  4-10-14;  8:45  am) 

BILLING  CODE  6353-01-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  and 
Conduct  Scoping  Meeting  for  the 
Berths  121-131  [Yang  Ming]  Container 
Terminal  Redevelopment  Project  at  the 
Port  of  Los  Angeles,  City  and  County 
of  Los  Angeles,  California  (SPL-2013- 
0081 0-TS). 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DOD. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  purpose  of  this  notice  is 
to  initiate  a  45-day  scoping  process  for 
preparation  of  an  Enviornmental  Impact 
Statement  (EIS)  for  the  Los  Angeles 
Harhor  Department  (LAHD)  Berths  121- 
131  [Yang  Ming]  Container  Terminal 
Redevelopment  Project. 

DATES:  Submit  comments  concerning 
this  notice  on  or  before  May  25,  2014. 

A  public  scoping  meeting  will  be  held 
on  May  8,  2014  at  6:00  p.m.  (PST). 
ADDRESSES:  The  scoping  meeting 
location  is:  Los  Angeles  Harbor 
Department,  Board  of  Harbor 
Commissioners  Hearing  Room,  425  S. 
Palos  Verdes  Street,  San  Pedro,  CA 
90731. 

Mail  written  comments  concerning 
this  notice  to:  U.S.  Army  Corps  of 


Engineers,  Los  Angeles  District, 
Regulatory  Division,  Ventura  Field 
Office,  ATTN:  SPL-2013-00810-TS, 

2151  Alessandro  Drive,  Suite  110, 
Ventura,  CA  93001.  Comment  letters 
should  include  the  commenter’s 
physical  mailing  address,  the  project 
title  and  the  Corps  file  number  in  the 
subject  line. 

FOR  FURTHER  INFORMATION  CONTACT: 

Theresa  Stevens,  Ph.D.,  U.S.  Army 
Corps  of  Engineers,  Los  Angeles  District, 
Regulatory  Division,  Ventura  Field 
Office,  ATTN:  SPL-2013-00810-TS, 
2151  Alessandro  Drive,  Suite  110, 
Ventura,  CA  93001,  (805)  585-2146, 
theresa.stevens@usace.army.mil. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  National 
Environmental  Policy  Act  (NEPA),  the 
Corps  is  requiring  the  preparation  of  an 
Environmental  Impact  Statement  (EIS) 
prior  to  any  permit  action.  The  Corps 
may  ultimately  make  a  determination  to 
permit  or  deny  the  proposed  project  or 
a  modified  version  of  the  proposed 
project.  The  primary  Federal  concerns 
are  dredging,  dredged  material  disposal, 
addition  of  permanent  structures  in  and 
over  navigable  waters  of  the  U.S.,  and 
transport  of  dredged  material  for  the 
purpose  of  ocean  disposal. 

Pursuant  to  the  California 
Environmental  Quality  Act  (CEQA)  the 
LAHD  will  serve  as  Lead  Agency  in 
preparing  an  Environmental  Impact 
Report  (EIR)  for  its  consideration  of 
development  approvals  within  its 
jurisdiction.  The  Corps  and  LAHD  have 
agreed  to  jointly  prepare  a  Draft  EIS/EIR 
to  optimize  efficiency  and  avoid 
duplication.  The  Draft  EIS/EIR  is 
intended  to  be  sufficient  in  scope  to 
address  the  Federal,  state  and  local 
requirements  and  environmental  issues 
concerning  the  proposed  activities  and 
permit  approvals. 

Authority:  33  U.S.C.  403;  33  U.S.C.  1344; 
33  U.S.C.  1413. 

1.  Project  Site  and  Background 
Information.  The  project  site  is  located 
in  the  West  Basin  area  of  the  Port  of  Los 
Angeles.  The  site  is  within  the  Port  of 
Los  Angeles  Community  Plan  area  in 
the  City  and  County  of  Los  Angeles, 
adjacent  to  the  communities  of  San 
Pedro  and  Wilmington,  and 
approximately  20  miles  south  of 
downtown  Los  Angeles.  The  purpose  of 
the  project  is  to  improve  marine 
shipping  and  maritime  commerce  to 
optimize  the  container-handling 
efficiency  and  capacity  at  Berths  121- 
131,  and  to  accommodate  berthing  and 
servicing  of  the  largest  container  ships 
that  may  call  at  the  Port  of  Los  Angeles. 
The  existing  186-acre  terminal  is 


operated  by  Yang  Ming,  Inc.  under  a 
lease  agreement  (LAHD  Permit  No.  787). 

2.  Proposed  Action.  The  LAHD  has 
proposed  to  redevelop  the  existing 
container  terminal  in  two  phases  and 
the  following  actions  require  a 
Department  of  the  Army  permit.  Phase 
1  would  take  place  at  Berths  126-129 
and  would  include:  Demolition  and 
reconstruction  of  1,260  linear  feet  of 
concrete  wharf  and  supporting  rock 
dike;  10  new  100-120-foot  gantry  cranes 
(this  measurement  represents  the  spread 
of  the  crane  leg  supports):  dredging  of 
approximately  400,000  cubic  yards  (cy) 
of  sediment.  Phase  2  would  take  place 
at  Berths  121-126  and  would  include: 
Demolition  and  reconstruction  of  1,400 
linear  feet  of  concrete  wharf  and 
supporting  rock  dike;  10  new  100-120- 
foot  gantry  cranes;  cut  3.7  acres  of  land 
and  backfill  2.1  acres  of  waters  of  the 
United  States  for  wharf  realignment  and 
angle  point  transition;  dredging  of 
approximately  500,000  cy  of  sediment. 
The  depth  of  the  proposed  dredging 
areas  would  increase  firom  —  45  feet  to 
—  53  feet  mean  lower  low  water  (MLLW) 
with  an  overdredge  allowance  of  two 
feet,  for  a  total  depth  of  -  55  feet 
MLLW.  Dredged  material  would  be 
beneficially  reused,  disposed  at  the 
Berths  243-245  confined  disposal 
facility  (CDF),  or  the  LA-2  ocean 
disposal  site.  Construction  activities  for 
Phase  1  are  scheduled  to  begin  in  2016, 
would  take  approximately  24  months  to 
complete  and  may  be  phased  to 
maintain  terminal  operations  during 
construction.  Construction  activities  for 
Phase  2  have  not  been  scheduled. 
Addition  or  expansion  of  backland 
facilities,  such  as  on-dock  rail,  does  not 
require  a  Corps  permit:  however  all 
indirect  and  cumulative  impacts 
associated  with  the  proposed  project 
will  be  evaluated  in  the  EIS/EIR  in 
accordance  with  NEPA. 

3.  Issues:  Potentially  significant 
impacts  associated  with  the  proposed 
project  may  include:  Aesthetics/visual 
impacts,  air  quality  emissions, 
biological  resource  impacts, 
environmental  justice,  geologic  impacts 
related  to  seismicity,  hazards  and 
hazardous  materials,  water  quality, 
noise,  traffic  and  transportation, 
socioeconomics,  and  cumulative 
impacts  from  past,  present  and 
reasonably  foreseeable  future  projects. 

4.  Alternatives.  The  Draft  EIS/EIR  will 
include  a  co-equal  analysis  of  several 
alternatives.  Project  alternatives  will  be 
further  developed  during  this  scoping 
process.  Additional  alternatives  that 
may  be  developed  during  scoping  will 
also  be  considered  in  the  Draft  EIS/EIR. 

5.  Scoping  Process.  The  Corps  and 
LAHD  will  jointly  conduct  a  public 
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scoping  meeting  to  receive  public 
comment  regarding  the  appropriate 
scope  and  preparation  of  the  Draft  EIS/ 
EIR.  Participation  by  Federal,  state,  and 
local  agencies  and  other  interested 
organization  and  persons  is  encouraged. 
This  meeting  will  be  conducted  in 
English  and  Spanish. 

6.  The  Draft  EIS/EIR  is  expected  to  be 
available  for  public  review  and 
comment  in  2015,  and  a  public  meeting 
will  be  held  after  its  publication. 

Dated:  March  27,  2014. 

David  J.  Castanon, 

Chief,  Regulatory  Division. 

IFR  Doc.  2014-08245  Filed  4-10-14;  8:45  am] 
BILLING  CODE  3720-58-P 


DEPARTMENT  OF  ENERGY 
High  Energy  Physics  Advisory  Panel 

AGENCY:  Office  of  Scienc;e,  Department 
of  Energy. 

ACTION:  Notice  ofOjieii  Miieting. 

SUMMARY:  'I'liis  notice  announces  a 
meeting  of  the  Higli  Ihiergy  I’hysics 
Advisory  Panel  (Illd’AP).  'I'he  Eederal 
Advisory  Oonnnitlee  Act  (Pnl).  I,.  ‘12- 
4()2,  Ht)  .Stat.  770)  re(|iiires  that  jnihlic 
notice  oftlie.se  meetings  he  announced 
in  the  Federal  Register. 

DATES:  'I'hursday,  May  22,  2014,  H::i0 
a. 111.-0:00  ]).m.,  Friday,  May  2.1,  2014, 
H:10  a. 111.-4:00  |).m. 
addresses:  Doubletree  llethesda.  Hi  20 
Wi.sconsin  Avenue,  Hethesda,  MI) 

20814. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Kogut,  Executive  Secretary;  High  Energy 
Physics  Advisory  Panel;  U.S. 
Department  of  Energy;  SC-25/ 
Germantown  Building,  1000 
Independence  Avenue  SW., 

Washington,  DC  20585-1290; 
Telephone:  (301)  903-1298. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  Meeting:  To  provide 
advice  and  guidance  on  a  continuing 
basis  to  the  Department  of  Energy  and 
the  National  Science  Foundation  on 
scientific  priorities  within  the  field  of 
high  energy  physics  research. 

Tentative  Agenda:  Agenda  will 
include  discussions  of  the  following: 

May  22-23,  2014 

•  Discussion  of  Department  of  Energy 
High  Energy  Physics  Program 

•  Discussion  of  National  Science 
Foundation  Elementary  Particle 
Physics  Program 

•  Reports  on  and  Discussions  of  Topics 
of  General  Interest  in  High  Energy 
Physics 

•  Puolic  Comment  (10-minute  rule) 


Public  Participation:  The  meeting  is 
open  to  the  public.  A  webcast  of  this 
meeting  will  be  available.  Please  check 
the  Web  site  below  for  updates  and 
information  on  how  to  view  the 
meeting.  If  you  would  like  to  file  a 
written  statement  with  the  Committee, 
you  may  do  so  either  before  or  after  the 
meeting.  If  you  would  like  to  make  oral 
statements  regarding  any  of  these  items 
on  the  agenda,  you  should  contact  John 
Kogut,  (301)  903-1298  or  fohn.Kogut® 
science.doe.gov.  You  must  make  your 
request  for  an  oral  statement  at  least  5 
business  days  before  the  meeting. 
Reasonable  provision  will  be  made  to 
include  the  scheduled  oral  statements 
on  the  agenda.  The  Chairperson  of  the 
Panel  will  conduct  the  meeting  to 
facilitate  the  orderly  conduct  of 
business.  Public  comment  will  follow 
the  10-minute  rule. 

Minutes:  The  minutes  of  the  meeting 
will  be  available  on  the  U.S.  Dej)artment 
of  I'inergy’s  Office  of  1  ligh  Ihiergy 
Phy.sics  Advisory  Panel  Web  site  at: 
hit}):/ /science. energy. gov/ he})/l\e])a])/ 
tneeiings/. 

Issued  in  Wasliingleii,  DE.  (in  A))ril  7, 
2014. 

I.iiTHiiya  K.  liiiller. 

Deputy  Coniniitlee  Mdiiogenienl  ( ifficer. 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

[Docket  No.  EERE-2014-BT-BC-0017] 

DOE  Building  Energy  Codes  Program 
Stakeholder  Meeting 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  DOE  Building  Energy 
Codes  Program  will  host  an  upcoming 
public  meeting  to  provide  stakeholders 
with  an  update  on  program  direction. 
DOE  will  present  an  overview  of  cinrent 
activities  and  program  organization  in 
support  of  its  mission  to  achieve  energy 
savings  through  the  development  and 
implementation  of  building  energy 
codes.  DOE  will  solicit  public  comment 
and  discussion  surrounding  information 
presented. 

DATES:  DOE  will  hold  a  public  meeting 
on  Thursday,  April  24,  2014,  from  8:00 
a.m.  to  3:30  p.m.  in  Arlington,  VA. 
Advance  registration  is  required.  Parties 
who  wish  to  submit  official  comments 
following  the  meeting  must  do  so  by 
May  30,  2014. 


ADDRESSES:  The  public  meeting  will  be 
held  at  the  DoubleTree  Hotel — Crystal 
City,  300  Army  Navy  Drive,  Arlington, 

VA  22203.  To  participate  in  the 
meeting,  please  submit  an  official 
request  to  BuildingEnergyCodes® 
ee.doe.gov,  including  attendee  name 
and  organizational  affiliation. 

Comments  from  the  public  will  be 
accepted  at  the  meeting.  Additionally, 
following  the  meeting,  a  docket  will  be 
made  available  to  accept  public 
comment  on  topics  discussed  at  the 
stakeholder  meeting.  Interested  parties 
may  submit  comments  by  any  of  the 
following  methods: 

•  Email: 

AprilBldgCodesMtg2014BC001 7® 
ee.doe.gov.  Include  “April  2014 
Building  Energy  Codes  Stakeholder 
Meeting”  in  the  subject  line  of  the 
message. 

•  Fedend  eHuleinaking  Portal: 
www.regulaiions.gov.  Follow  the 
instructions  for  snhinitting  coininents. 

•  Postal  Mail:  Ms.  Brenda  I'idwards, 
U..S.  Department  of  I'.’nergy,  Building 
Technologies  Office  EE-5B,  1000 
Independence  Avenue  .SW., 

Washington,  DC  205850121.  Phone: 
(202)  58()-2945.  IMea.se  siihinil  one 
signed  pajier  original. 

•  I  land  Delivery/Conrier:  Ms.  Brenda 
I'id wards,  U..S.  De|)arlinenl  of  luiergy. 
Building  'I'echnologies  Office,  950 
1,’Enfant  Building,  Olh  floor.  Room  (>052, 
950  1,’Enfant  Pla/.a  .SW.,  Washington, 

DC  20024.  Phone:  (202)  .588-2945. 

Plea.se  siihinit  one  signed  jiajier  original. 

Instrnciions:  All  .submi.ssions  inu.st 
include  the  agency  name,  U..S. 
Department  of  Energy,  and  docket 
number  EERE-2014-BT-BC-001 7. 

Docket:  The  docket  is  available  for 
public  review  at  www.reguIations.gov. 
All  documents  in  the  docket  are  listed 
in  the  index.  A  link  to  the  docket  Web 
page  can  be  found  at  http:// 
www.reguIations.gov/ 
#!docketDetaiI;D=EERE-2014-BT-BC- 
001 7.  The  Regulations.gov  Web  site 
contains  instructions  on  how  to  access 
all  documents,  including  public 
comments,  in  the  docket. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeremiah  Williams,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Building 
Technologies  Office,  Mailstop  EE-5B, 
1000  Independence  Ave.  SW., 
Washington,  DC  20585-0121, 
Telephone:  (202)  287-1941,  Email: 
jeremiah.williams®ee.  doe.gov. 

Ami  Grace-Tardy,  U.S.  Department  of 
Energy,  Office  of  the  General  Counsel, 
Forrestal  Building,  Mailstop  GC-71, 
1000  Independence  Ave.  SW., 
Washington,  DC  20585,  Telephone: 
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(202)  586-5709,  Email:  ami.grace- 

tardy@hq.doe.gov. 

SUPPLEMENTARY  INFORMATION:  The 

public  meeting  announced  in  today’s 
notice  is  for  the  DOE  Building  Energy 
Codes  Program  to  present  and  receive 
comments  on  its  overall  program 
direction  and  in  anticipation  of  its 
future  residential  code  development 
activities.  DOE  will  present  an  overview 
of  current  program  activities  and 
organization  in  support  of  its  mission  to 
achieve  energy  savings  through  building 
energy  codes.  In  addition,  DOE  seeks 
stakeholder  input  in  anticipation  of 
future  residential  code  development 
activities.  DOE  will  solicit  public 
comment  and  discussion  surrounding 
information  presented. 

There  will  he  two  .sessions  held; 

1.  C(!n(!ral  Program  Inpvit  {8;0()a- 
12:()()p):  Tills  is  a  general  session  during 
which  the  program  will  pre.senl  its 
current  and  liilnre  jilans.  Please  hring 
concrete,  aclionahle  ideas  regarding 
whal  activities  the  program  slionld 
undertake. 

2.  Kesidential  Code  I )evelo|)ment 
(  I  ;()()p  ,'{;2()p);  This  is  a  meeting  in 
anticipation  of  DOI'i  activities 
surrounding  the  2018  International 
I'inergy  Conservation  Code  (Il'iCti).  The 
l)e|)artment  is  seeking  stakeholder  in|)nl 
into  how  it  should  |)artic.ipate  in  model 
code  development  activities,  as 
.'idministered  hy  the  International  Code 
Council  (ICC),  as  well  as  comments 
regarding  the  future  direction  of  the 
residential  model  energy  code. 

To  participate  in  the  meeting,  please 
.submit  an  official  request  as  outlined  in 
the  ADDRESSES  section  of  this  Notice. 
Note  that  space  is  limited  and  advanced 
registration  is  required.  Requests  will  be 
honored  in  the  order  they  are  received. 
A  meeting  agenda  and  other  related 
materials  will  be  made  available  at 
www.energycodes.gov/events.  Please 
check  this  location  for  additional 
information  in  anticipation  of  the 
stakeholder  meeting,  and  for  additional 
instructions  following  the  event. 

Issued  in  Washington,  DC,  on  April  7, 
2014. 

Jeremiah  Williams, 

Acting  Program  Manager,  Building  Energy 
Codes,  Building  Technologies  Office,  Energy 
Efficiency  and  Benewable  Energy. 

[FR  Doc.  2014-08216  Filed  4-10-14;  8:45  am] 

BILLING  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings  #1 

Take  notice  that  the  Commission 
received  the  following  electric  rate 
filings: 

Docket  Numbers:  ERl  2-673-004; 
ER12-672-004;  ERlO-1908-007;  ERIO- 
1909-007;  ERlO-1910-007;  ERlO-1911- 
007;  ERlO-1 533-008;  ERlO-2374-006; 
ER12-674-005;  ER12-670-005. 

Applicants:  Brea  Generation  LLC, 

Brea  Power  11,  LLC,  Duquesne 
Conemaugh  LLC,  Duquesne  Keystone 
LLC,  Duquesne  Light  Company, 
Duquesne  Power,  LLC,  Macquarie 
Energy  LLC.,  Pnget  Sound  Energy,  Inc., 
Rhode  Island  Engine  Cenco,  LLCi,  Rhode 
Island  LEG  Cenco,  LLC. 

Description:  Notice  of  Non-Material 
(ihange  in  .Stains  of  Brea  Generation 
LLC,  el  al. 

Idled  Dale:  4/2/14. 

Accession  Ninnber:  21)140402-5220. 

( ionimenis  Due:  |).m.  I'lT  4/23/14. 

Docket  Nnndiers:  l'!K1  3-1 857- 000; 
l•;Ll4-.3-000. 

Appliconis:  Idaho  Power  Com|)any. 

Descriplion:  Kes|)onse  to  re(|iiesl  for 
additional  informalion  regarding 
deliver(!d  |)ri(;e  test  analysis  filed  on 
Novemher  7,  2013  of  Idaho  Power 
Comjiany. 

Filed  ikile-.A/'.i/tA. 

Accession  Number:  20140403-5138. 

(k)innwnts  Due:  5  j).m.  I'iT  4/24/14. 

Docket  Numbers:  ERl  4-1 1 73-002. 

Applicants:  Duke  Energy  Ciarolinas, 
LLC. 

Description:  Defer  Effective  date  and 
proceeding  with  NCEMC  NITSA  to  be 
effective  12/31/9998. 

Filed  Date:  4/3/14. 

Accession  Number:  20140403-5100. 

Comments  Due:  5  p.m.  ET  4/24/14. 

Docket  Numbers:  ERl 4-1 215-001. 

Applicants:  Duke  Energy  Carolinas, 
LLC. 

Description:  Defer  Effective  date  and 
proceeding  SCPSA  and  CEPCI  NITSA  to 
be  effective  12/31/9998. 

Filed  Date:  4/3/14. 

Accession  Number:  20140403-5102. 

Comments  Due:  5  p.m.  ET  4/24/14. 

Docket  Numbers:  ER14-1281-001. 

Applicants:  Powerex  Corp. 

Description:  Errata  to  Powerex  FERC 
Rate  Schedule  No.  1  to  be  effective 
4/7/2014. 

Filed  Date:  4/3/14. 

Accession  Number:  20140403-5091. 

Comments  Due:  5  p.m.  ET  4/24/14. 

Docket  Numbers:  ER14-1412-000. 

Applicants:  Midcontinent 
Independent  System  Operator,  Inc., 
Alliant  Energy  Corporate  Services,  Inc. 


Description:  Amendment  to  March  4, 
2014  Midcontinent  Independent  System 
Operator,  Inc.  tariff  filing  [IPL-RPGI 
DAF  Agreement]  of  Interstate  Power  and 
Light  Company. 

Filed  Date:  4/3/14. 

Accession  Number:  20140403-5108. 

Comments  Due:  5  p.m.  ET  4/24/14. 

Docket  Numbers:  ER14-1464-001. 

Applicants:  Duke  Energy  Carolinas, 
LLC. 

Description:  Defer  Effective  date  and 
proceeding  EUEMC  NITSA  to  be 
effective  12/31/9998. 

Filed  Date:  4/3/14. 

Accession  Number:  20140403-5101. 

Comments  Due:  5  p.m.  ET  4/24/14. 

Docket  Numbers:  ER14-1 648-000. 

Applicants:  Southwestern  Public 
Service  Company. 

Description:  201 4-4-2_Sl^S-CSEC- 
l';lk-l<:&P-667-0.1.0-NOC  to  he  effec;tive 
4/3/2014. 

Filed  Date:  4/2/14. 

Acee.ssion  Number:  20140402—5125. 

Connnenis  Due:  5  p.in.  I’iT  4/23/14. 

Docket  Numbers:  EK  1 4-1 649  1)00. 

Appliconis:  PwgeA  .Sound  Ihiergy,  Inc. 

Descriplion:  Filing  under  Ihe 
Califoi'iiia  lnde|)endent  .System  ()|>eraloi 
( !or|)()rat ion  Tariff  .Section  39. 1.6.4, 
Miniinnin  Mid  Price  for  I'inergy  Bids  of 
Pngel  .Sound  I'inmgy,  Inc. 

Filed  Dale:  4/2/14. 

Acce.ssion  Number:  20140402-5204. 

Comments  Due:  5  p.in.  liT  4/23/14. 

Docket  Numbers:  EKI 4-1 650-000. 

Applicants:  Pnhiic  Service  (ioinjiany 
of  Ciolorado. 

Description :  UoWe.e  of  cancellation  of 
three  non-conforming  service 
agreements  of  Southwestern  Public 
Service  Company. 

Filed  Date:  4/2/14. 

Accession  Number:  20140402-5208. 

Comments  Due:  5  p.m.  ET  4/23/14. 

Docket  Numbers:  ER14-1 651-000. 

Applicants:  Public  Service  Company 
of  New  Hampshire. 

Description:  Rate  Schedule  No.  104 
Wholesale  Distribution  Service  for 
Central  Maine  Power  Co.  to  be  effective 
6/1/2014. 

Filed  Date:  4/3/14. 

Accession  Number:  20140403-5094. 

Comments  Due:  5  p.m.  ET  4/24/14. 

Docket  Numbers:  ER14-1652-000. 

Applicants:  Southern  California 
Edison  Company. 

Description:  SGIA  and  Distribution 
Service  Agreement  with  Bowerman 
Power  LFG,  LLG  to  be  effective 
4/4/2014. 

Filed  Date:  4/3/14. 

Accession  Number:  20140403-5122. 

Comments  Due:  5  p.m.  ET  4/24/14. 

Docket  Numbers:  ER14-1653-000. 


20194 


Federal  Register/ Vol.  79,  No.  70 /Friday,  April  11,  2014 /Notices 


Applicants:  Southwest  Power  Pool, 
Inc. 

Description:  Integrated  Marketplace 
F’iling  to  be  effective  3/1/2014. 

Filed  Date:  4/3/14. 

Accession  Number:  20140403-5125. 

Comments  Due:  5  p.m.  ET  4/24/14. 

I’he  filings  are  accessible  in  the 
Commission’s  eLibrary  system  by 
clicking  on  the  links  or  querying  the 
docket  number. 

Any  person  desiring  to  intervene  or 
protest  in  any  of  the  above  proceedings 
must  file  in  accordance  with  Rules  211 
and  214  of  the  Commission’s 
Regulations  (18  CFR  385.211  and 
385.214)  on  or  before  5:00  p.m.  Eastern 
time  on  the  specified  comment  date. 
Protests  may  be  considered,  but 
intervention  is  necessary  to  become  a 
party  to  the  proceeding. 

eFiling  is  encouraged.  More  detailed 
information  relating  to  filing 
requirements,  interventions,  protests, 
service,  and  qualifying  facilities  filings 
can  be  found  at:  http://www.ferc.gov/ 
docs-filing/efiling/filing-req.pdf.  F or 
other  information,  call  (866)  208-3676 
(toll  free).  For  TTY,  call  (202)  502-8659. 

Dated:  April  3,  2014. 

Nathaniel ).  Davis,  Sr., 

Deputy  Secretary. 

|FR  Doc.  2014-08092  Filed  4-10-14;  8:45  am] 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings  #1 

Take  notice  that  the  Commission 
received  the  following  electric  corporate 
filings: 

Docket  Numbers:  EC14-72-000. 
App/jcanfs;  Aequitas  Energy,  Inc., 
Lumens  Energy  Supply  CT  LLC. 

Description:  loini  Application  under 
Section  203  of  the  Federal  Power  Act, 
et.  al.  of  Aequitas  Energy,  Inc.,  et.  al. 
Filed  Date:  4/3/14. 

Accession  Number:  20140403-5192. 
Comments  Due:  5  p.m.  ET  4/24/14. 
Take  notice  that  the  Commission 
received  the  following  exempt 
wholesale  generator  filings: 

Docket  Numbers:  EG14-36-000. 
Applicants:  CSOLAR  IV  WEST,  LLC. 
Description:  Notice  of  Self- 
Certification  of  Exempt  Wholesale 
Generator  Status  in  New  Doc.  No. 
EG14-36. 

Filed  Date:  4/3/14. 

Accession  Number:  20140403-5178. 
Comments  Due:  5  p.m.  ET  4/24/14. 


Take  notice  that  the  Commission 
received  the  following  electric  rate 
filings: 

Docket  Numbers:  ERl 0-2249-003. 

Applicants:  Portland  General  Electric 
Company. 

Description:  Correction  to  January  30, 
2014  Notice  of  Non-Material  Change  in 
Status  of  Portland  General  Electric 
Company. 

Filed  Date:  2/14/14. 

Accession  Number:  20140214-5063. 

Comments  Due:  5  p.m.  ET  4/25/14. 

Docket  Numbers:  ERl  4-1 654-000. 

Applicants:  eBay  Inc. 

Description:  Cancellation  of  eBay 
Market-Based  Rate  Tariff  to  be  effective 
4/4/2014. 

Filed  Date:  4/3/14. 

Accession  Number:  20140403-5153. 

Comments  Due:  5  p.m.  ET  4/24/14. 

Docket  Numbers:  ER14-1 656-000. 

Applicants:  CSOLAR  IV  West,  LLC. 

Description:  Market-Based  Rate 
Application  to  be  effective  4/4/2014. 

Filed  Date:  AlSllA. 

Accession  Number:  20140403-5175. 

Comments  Due:  5  p.m.  ET  4/24/14. 

Docket  Numbers:  ER14-1657-000. 

Applicants:  Southern  California 
Edison  Company. 

Description:  Notice  of  Cancellation  of 
SGIA  with  Clearvista  Energy,  LLC  to  be 
effective  6/4/2014. 

Filed  Date:  AlAllA. 

Accession  Number:  20140404-5004. 

Comments  Due:  5  p.m.  ET  4/25/14. 

Docket  Numbers:  ER14-1 658-000. 

Applicants:  Electric  Energy,  Inc. 

Description:  Revised  and  Restated 
Cost-Based  Power  Contract  to  be 
effective  6/1/2014. 

Filed  Date:  4/4/14. 

Accession  Number:  20140404-5079. 

Comments  Due:  5  p.m.  ET  4/25/14. 

Docket  Numbers:  ER14-1659-000. 

Applicants:  ISO  New  England  Inc., 
New  England  Power  Pool  Participants 
Committee. 

Description:  DR  Baseline  Net  Supply 
Changes  to  be  effective  6/1/2014. 

Filed  Date:  4/4/14. 

Accession  Number:  20140404-5091. 

Comments  Due:  5  p.m.  ET  4/25/14. 

Docket  Numbers:  ER14-1660-000. 

Applicants:  PJM  Interconnection, 
L.L.C. 

Description:  Revisions  to  the  PJM 
Tariff  Att  DD5.11  re  CONE  Periodic 
Review  Deadline  to  be  effective  6/4/ 
2014. 

Filed  Date:  4/4/14. 

Accession  Number:  20140404-5121. 

Comments  Due:  5  p.m.  ET  4/25/14. 

The  filings  are  accessible  in  the 
Commission’s  eLibrary  system  by 
clicking  on  the  links  or  querying  the 
docket  number. 


Any  person  desiring  to  intervene  or 
protest  in  any  of  the  above  proceedings 
must  file  in  accordance  with  Rules  211 
and  214  of  the  Commission’s 
Regulations  (18  CFR  385.211  and 
385.214)  on  or  before  5:00  p.m.  Eastern 
time  on  the  specified  comment  date. 
Protests  may  be  considered,  but 
intervention  is  necessary  to  become  a 
jxirty  to  tbe  proceeding. 

eFiling  is  encouraged.  More  detailed 
information  relating  to  filing 
requirements,  interventions,  prote.sts, 
.service,  and  qualifying  facilities  filings 
can  be  found  at:  http://www.ferc.gov/ 
docs-filing/efiling/f iling-req.pdf.  For 
other  information,  call  (866)  208-3676 
(toll  free).  For  TTY,  call  (202)  502-8659. 

Dated:  April  4,  2014. 

Nathaniel  J.  Davis,  Sr., 

Deputy  Secretary. 

|FR  Doc.  2014-08177  Filed  4-10-14;  8:45  am] 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings  #2 

Take  notice  that  the  Commission 
received  the  following  electric  corporate 
filings: 

Docket  Numbers:  EC14-73-000. 

Applicants:E\  Segundo  Energy  Center 
LLC. 

Description:  Application  For 
Approval  Under  Section  203  of  the 
Federal  Power  Act  and  Request  for 
Expedited  Action  of  El  Segundo  Energy 
Center  LLC. 

Filed  Date:  A/AllA. 

Accession  Number:  20140404-5230. 

Comments  Due:  5  p.m.  ET  4/25/14. 

Take  notice  that  the  Commission 
received  the  following  exempt 
wholesale  generator  filings: 

Docket  Numbers:  EG14-3 7-000. 

Applicants:  Broken  Bow  Wind  II, 

LLC. 

Description:  Self-Certification  of  EWG 
of  Broken  Bow  Wind  II,  LLC. 

Filed  Date:  4/4/14. 

Accession  Number:  20140404-5177. 

Comments  Due:  5  p.m.  ET  4/25/14. 

Take  notice  that  the  Commission 
received  the  following  electric  rate 
filings: 

Docket  Numbers:  ER14-1056-001. 

Applicants:  Duke  Energy  Beckjord, 
LLC. 

Description:  Correction  to  MBR  Tariff 
to  be  effective  3/1/2014. 

Filed  Date:  4/4/14. 

Accession  Number:  20140404-5148. 

Comments  Due:  5  p.m.  ET  4/25/14. 
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Docket  Numbers:  ERl  4-1 057-001 . 

Applicants:  Duke  Energy  ('commercial 
Asset  Management,  Inc. 

Description :  CoTvoction  to  MBR  Tariff 
to  be  effective  3/1/2014. 

Filed  Date:  4/4/14. 

Accession  Number:  20140404-5149. 

Comments  Due:  5  p.m.  ET  4/25/14. 

Docket  Numbers:  ERl  4-1 059-001 . 

Applicants:  Duke  Energy  ('commercial 
Enterprises,  Inc. 

Description:  (Correction  to  MBR  Tariff 
to  be  effective  3/1/2014. 

Filed  Dote:  4/4/14. 

Accession  Number:  20140404-5146. 

Comments  Due:  5  p.m.  ET  4/25/14. 

Docket  Numbers:  ER14-1 060-001 . 

Applicants:  Duke  Energy  Conesville, 
LLC. 

Description:  Correction  to  MBR  Tariff 
to  be  effective  3/1/2014. 

Filed  Date:  4/4/14. 

Accession  Number:  20140404-5150. 

Comments  Due:  5  p.m.  ET  4/25/14. 

Docket  Numbers:  ER14-1 061-001. 

Applicants:  Duke  Energy  Dicks  Creek, 
LLC. 

Description:  Correction  to  MBR  Tariff 
to  be  effective  3/1/2014. 

Filed  Date:  4/4114. 

Accession  Number:  20140404-5151. 

Comments  Due:  5  p.m.  ET  4/25/14. 

Docket  Numbers:  ER14-1065-001. 

Applicants:  Duke  Energy  Killen,  LLC. 

Description:  Correction  to  MBR  Tariff 
to  be  effective  3/1/2014. 

Filed  Date:  4/4/14. 

Accession  Number:  20140404-5153. 

Comments  Due:  5  p.m.  ET  4/25/14. 

Docket  Numbers:  ER14-1067-001. 

Applicants:  Duke  Energy  Miami  Fort, 
LLC. 

Description:  Correction  to  MBR  Tariff 
to  be  effective  3/1/2014. 

Filed  Date:  4/4/14. 

Accession  Number:  20140404-5155. 

Comments  Due:  5  p.m.  ET  4/25/14. 

Docket  Numbers:  ERl 4-1 070-001. 

Applicants:  Duke  Energy  Stuart,  LLC. 

Description:  Correction  to  MBR  Tariff 
to  be  effective  3/1/2014. 

Filed  Date:  4/4/14. 

Accession  Number:  20140404-5156. 

Comments  Due:  5  p.m.  ET  4/25/14. 

Docket  Numbers:  ERl 4-1 07 2-001. 

Applicants:  Duke  Energy  Zimmer, 
LLC. 

Description:  Correction  to  MBR  Tariff 
to  be  effective  3/1/2014. 

Filed  Date:  4/4/14. 

Accession  Number:  20140404-5197. 

Comments  Due:  5  p.m.  ET  4/25/14. 

Docket  Numbers:  ER14-1 074-001. 

Applicants:  North  Allegheny  Wind, 
LLC. 

Description:  Correction  to  MBR  Tariff 
to  be  effective  3/1/2014. 


Filed  Date:  4/4/14. 

Accession  Number:  20140404-5220. 

Comments  Due:  5  p.m.  ET  4/25/14. 

Docket  Numbers:  ERl  4-1 075-001 . 

Applicants:  CinCap  V,  LLC. 

Description:  Correction  to  MBR  Tariff 
to  bo  effective  3/1/2014. 

Filed  Date:  4/4/14. 

Accession  Number:  20140404-5147. 

Comments  Due:  5  p.m.  ET  4/25/14. 

Docket  Numbers;  ERl 4-1 655-000. 

Applicants:  Green  Power  Energy  LLC. 

Description:  Petition  for  Waiver  of 
Tariff  Requirements  and  Request  for 
Shortened  Notice  Period  and  Expedited 
Review  of  Green  Power  Energy  LLC. 

Filed  Date:  4/3/14. 

Accession  Number:  20140403-5165. 

Comments  Due:  5  p.m.  ET  4/17/14. 

Docket  Numbers:  ERl 4-1 661-000. 

Applicants:  MidAmerican  Central 
California  Transco,  LLC. 

Description:  Application  for  Incentive 
Rates  &  TO  Tariff  to  be  effective  6/3/ 
2014. 

Filed  Date:  4/4/14. 

Accession  Number:  20140404-5157. 

Comments  Due:  5  p.m.  ET  4/25/14. 

The  filings  are  accessible  in  the 
Commission’s  eLibrary  system  by 
clicking  on  the  links  or  querying  the 
docket  number. 

Any  person  desiring  to  intervene  or 
protest  in  any  of  the  above  proceedings 
must  file  in  accordance  with  Rules  211 
and  214  of  the  Commission’s 
Regulations  (18  CFR  385.211  and 
385.214)  on  or  before  5:00  p.m.  Eastern 
time  on  the  specified  comment  date. 
Protests  may  be  considered,  but 
intervention  is  necessary  to  become  a 
party  to  the  proceeding. 

eFiling  is  encouraged.  More  detailed 
information  relating  to  filing 
requirements,  interventions,  protests, 
service,  and  qualifying  facilities  filings 
can  be  found  at:  http://www.ferc.gov/ 
docs-filing/efiling/filing-req.pdf.  For 
other  information,  call  (866)  208-3676 
(toll  free).  For  TTY,  call  (202)  502-8659. 

Dated:  April  4,  2014. 

Nathaniel  J.  Davis,  Sr., 

Deputy  Secretary. 

IFR  Doc.  2014-08179  Filed  4-10-14;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL1 4-34-000] 

Public  Service  Commission  of 
Wisconsin  v.  Midcontinent 
Independent  System  Operator,  Inc.; 
Notice  of  Complaint 

Take  notice  that  on  April  3,  2014,  the 
Public  Service  Commission  of 
Wisconsin  (PSCW)  filed  a  formal 
complaint  against  Midcontinent 
Independent  System  Operator,  Inc. 
(MISO)  pursuant  to  sections  206  and 
306  of  the  Federal  Power  Act  (FPA),i 
and  Rule  206  of  the  Rules  of  Practice 
and  Procedures  ^  of  the  Federal  Energy 
Regulatory  Commission  (Commission), 
alleging  that  a  provision  of  Module  A, 
section  38.2.7.k  of  MISO’s  Open  Access 
Transmission,  Energy  and  Operating 
Reserves  Markets,  and  the  provision’s 
implementation  in  Rate  Schedule  43G 
with  respect  to  a  System  Support 
Resource  Agreement  between  MISO  and 
Wisconsin  Electric  Power  Company  is 
unjust,  unreasonable,  and  unduly 
discriminatory. 

The  PSCW  certifies  that  copies  of  the 
complaint  were  served  on  the  contacts 
for  MISO  as  listed  on  the  Commission’s 
list  of  Corporate  Officials. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  must  file  in 
accordance  with  Rules  211  and  214  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  notice  of 
intervention  or  motion  to  intervene,  as 
appropriate.  The  Respondent’s  answer 
and  all  interventions,  or  protests  must 
be  filed  on  or  before  the  comment  date. 
The  Respondent’s  answer,  motions  to 
intervene,  and  protests  must  be  served 
on  the  Complainants. 

The  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper  using  the 
“eFiling”  link  at  http://www.ferc.gov. 
Persons  unable  to  file  electronically 
should  submit  an  original  and  5  copies 
of  the  protest  or  intervention  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  NE.,  Washington,  DC 
20426. 

This  filing  is  accessible  on-line  at 
http://www.ferc.gov,  using  the 
“eLibrary”  link  and  is  available  for 


1 16  U.S.C.  824e,  825e.  (2012). 
M8  CFR  385.206  (2014). 
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review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 
There  is  an  “eSubscription”  link  on  the 
Web  site  that  enables  subscribers  to 
receive  email  notification  when  a 
document  is  added  to  a  subscribed 
docket(s).  For  assistance  with  any  FERC 
Online  service,  please  email 
FERCOnIineSupport@ferc.gov,  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202)  502-8659. 

Comment  Date:  5:00  p.m.  Eastern 
Time  on  May  5,  2014. 

Dated:  April  4,  2014. 

Nathaniel  J.  Davis,  Sr., 

Deputy  Secretary. 

|FR  Doc.  2014-08093  Filed  4-10-14;  8:45  am] 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER1 4-1656-000] 

CSOLAR  iV  West,  LLC;  Supplemental 
Notice  That  Initial  Market-Based  Rate 
Filing  includes  Request  for  Blanket 
Section  204  Authorization 

This  is  a  supplemental  notice  in  the 
above-referenced  proceeding  of 
CSOLAR  IV  West,  LLC’s  application  for 
market-based  rate  authority,  with  an 
accompanying  rate  tariff,  noting  that 
such  application  includes  a  request  for 
blanket  authorization,  under  18  CFR 
Part  34,  of  future  issuances  of  securities 
and  assumptions  of  liability. 

Any  person  desiring  to  intervene  or  to 
protest  should  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission’s  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  Anyone  filing  a  motion  to 
intervene  or  protest  must  serve  a  copy 
of  that  document  on  the  Applicant. 

Notice  is  hereby  given  that  the 
deadline  for  filing  protests  with  regard 
to  the  applicant’s  request  for  blanket 
authorization,  under  18  CFR  Part  34,  of 
future  issuances  of  securities  and 
assumptions  of  liability,  is  April  28, 
2014. 

The  Commission  encourages 
electronic  submission  of  protests  and 


interventions  in  lieu  of  paper,  using  the 
FERC  Online  links  at  http:// 
www.ferc.gov.  To  facilitate  electronic 
service,  persons  with  Internet  access 
who  will  eFile  a  document  and/or  be 
listed  as  a  contact  for  an  intervenor 
must  create  and  validate  an 
eRegistration  account  using  the 
eRegistration  link.  Select  the  eFiling 
link  to  log  on  and  submit  the 
intervention  or  protests. 

Persons  unable  to  file  electronically 
should  submit  an  original  and  5  copies 
of  the  intervention  or  protest  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  NE.,  Washington,  DC 
20426. 

The  filings  in  the  above-referenced 
proceeding  are  accessible  in  the 
Commission’s  eLibrary  system  by 
clicking  on  the  appropriate  link  in  the 
above  list.  They  are  also  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 
There  is  an  eSubscription  link  on  the 
Web  site  that  enables  subscribers  to 
receive  email  notification  when  a 
document  is  added  to  a  subscribed 
docket(s).  For  assistance  with  any  FERC 
Online  service,  please  email 
FERCOnIineSupport@ferc.gov.  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202)  502-8659. 

Dated:  April  7,  2014. 

Nathaniel  J.  Davis,  Sr., 

Deputy  Secretary. 

|FR  Doc.  2014-08180  Filed  4-10-14;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM98-1-000] 

Records  Governing  Off-the-Record 
Communications;  Public  Notice 

This  constitutes  notice,  in  accordance 
with  18  CFR  385.2201(b),  of  the  receipt 
of  prohibited  and  exempt  off-the-record 
communications. 

Order  No.  607  (64  FR  51 222, 
September  22,  1999)  requires 
Commission  decisional  employees,  who 
make  or  receive  a  prohibited  or  exempt 
off-the-record  communication  relevant 
to  the  merits  of  a  contested  proceeding, 


to  deliver  to  the  Secretary  of  the 
Commission,  a  copy  of  the 
communication,  if  written,  or  a 
summary  of  the  substance  of  any  oral 
communication. 

Prohibited  communications  are 
included  in  a  public,  non-decisional  file 
associated  with,  but  not  a  part  of,  the 
decisional  record  of  the  proceeding. 
Unless  the  Commission  determines  that 
the  prohibited  communication  and  any 
responses  thereto  should  become  a  part 
of  the  decisional  record,  the  prohibited 
off-the-record  communication  will  not 
be  considered  by  the  Commission  in 
reaching  its  decision.  Parties  to  a 
proceeding  may  seek  the  opportunity  to 
respond  to  any  facts  or  contentions 
made  in  a  prohibited  off-the-record 
communication,  and  may  request  that 
the  Commission  place  the  prohibited 
communication  and  responses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  a  request 
only  when  it  determines  that  fairness  so 
requires.  Any  person  identified  below  as 
having  made  a  prohibited  off-the-record 
communication  shall  serve  the 
document  on  all  parties  listed  on  the 
official  service  list  for  the  applicable 
proceeding  in  accordance  with  Rule 
2010,  18  CFR  385.2010. 

Exempt  off-the-record 
communications  are  included  in  the 
decisional  record  of  the  proceeding, 
unless  the  communication  was  with  a 
cooperating  agency  as  described  by  40 
CFR  1501.6,  made  under  18  CFR 
385.2201(e)  (1)  (v). 

The  following  is  a  list  of  off-the- 
record  communications  recently 
received  by  the  Secretary  of  the 
Commission.  The  communications 
listed  are  grouped  chronologically,  in 
ascending  order.  These  filings  are 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission’s  Web  site  at 
http://www.ferc.gov  using  the  eLibrary 
link.  Enter  the  docket  number, 

excluding  the  last  three  digits,  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC,  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659. 


Docket  No. 

Filed  date 

Presenter  or  requester 

Prohibited: 

1.  CP 13-1 13-000  . 

3-24-14 

Wesley  Gordon. 

2.  ER1 3-1 380-000  . 

3-27-14 

Hon.  Charles  Schumer. 

ER1 4-500-000 

3.  ER1 3-405-000  . 

4-2-14 

NYS  Public  Service  Commission. 
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Docket  No. 

Filed  date 

Presenter  or  requester 

ER1 2-2237-000 

ELI  3-62-000 

ER1 4-543-000 

4.  ER1 3-1 380-000  . 

4-2-14 

NYS  Public  Service  Commission. 

ER1 4-500-000 

ER1 4-972-000 

Exempt: 

1.  ER1 3-1 380-000  . 

3-20-14 

Members  of  Congress. • 

2.  ER1 3-1 380-000  . 

3-20-14 

Hon.  Charies  Schumer. 

3.  CPI 3-499-000  . 

3-21-14 

Hon.  Tom  Reed. 

CPI  3-502-000 

4.  P-2210-207  . 

3-24-14 

Hon.  Bob  Goodlatte. 

5.  ER1 3-1 380-000  . 

3-25-14 

Hon.  Didi  Barrett. 

6.  P-2210-207  . 

3-25-14 

Hon.  Robert  Hurt. 

7.  P-2210-207  . 

3-25-14 

Hon.  Tim  Kaine. 

8.  CP13-1 13-000  . 

3-25-14 

Calvert  County  Board  of  County  Commissioners,  MD. 

9.  CP  13^83-000  . 

3-25-14 

FERC  Staff.2 

CPI  3-492-000. 

10.  CPI  3-552-000  . 

3-26-14 

FERC  Staff.3 

CPI  3-553-000. 

11.  ER1 3-1 380-000  . 

3-26-14 

Hon.  Kirsten  Gillibrand. 

12.  CPI  4-1 25-000  . 

4-1-14 

Hon.  Mary  L.  Landrieu. 

13.  CPI  3-483-000  . 

4-3-14 

FERC  Staff. “ 

CPI  3-492-000. 

1  Hons.  Eliot  Engel  and  Sean  Patrick  Maloney. 

2  March  19,  2014  Telephone  Record. 

3  March  5,  2014  Meeting  Summary. 

‘•April  2,  2014  Telephone  Record. 


Dated:  April  7,  2014. 

Nathaniel  J.  Davis,  Sr., 

Deputy  Secretary. 

IFR  Doc.  2014-08176  Filed  4-10-14;  8:45  am] 

BILLING  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-9909-1 4-Reglon-6] 

Notice  of  Decision  To  Issue  Clean  Air 
Act  Greenhouse  Gas  PSD  Permit  for 
the  La  Paloma  Energy  Center 

Correction 

In  notice  document  2014-07812 
appearing  on  page  19329  in  the  issue  of 
April  8,  2014,  make  the  following 
correction; 

On  page  19329,  in  the  third  column, 
in  the  10th  line,  “[insert  date  of 
pnhlication]”  should  read  “April  8, 
2014”. 

|FR  Doc.  01-2014-07812  Filed  4-10-14;  8:45  iiin| 
BILLING  CODE  1S05-01-D 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-9014-4] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7146  or  http://www.epa.gov/ 
compliance  / nepa  / . 


Weekly  receipt  of  Environmental  Impact 
Statements. 

Filed  03/31/2014  through  04/04/2014. 
Pursuant  to  40  CFR  1506.9. 

Notice 

Section  309(a)  of  the  Clean  Air  Act 
requires  that  EPA  make  public  its 
comments  on  EISs  issued  by  other 
Federal  agencies.  EPA’s  comment  letters 
on  EISs  are  available  at:  http:// 
www.epa.gov/compliance/nepa/ 
eisdata.html. 

EIS  No.  20140106,  Draft  EIS,  USES,  WA, 
Bailey,  Aeneas,  Revis  and  Tunk  C  & 

H  Livestock  Grazing  Analysis, 
Comment  Period  Ends;  05/27/2014, 
Contact;  Phillip  Christy  509-486- 
5137. 

EIS  No.  20140107,  Draft  EIS,  USAGE, 
KS,  Removal  and  Disposal  of 
Sediment  and  Restoration  of  Water 
Storage  at  John  Redmond  Reservoir, 
Comment  Period  Ends:  05/27/2014, 
Contact:  David  Cade  918-669-7579. 
EIS  No.  20140108,  Draft  EIS,  ETA,  MN, 
Bottineau  Transitway  Corridor  Light 
Rail  Project,  Comment  Period  Ends: 
05/29/2014,  Contact;  Maya  Sarna 
202-366-5811. 

EIS  No.  20140109,  Final  EIS,  FHWA, 
WV,  Tier  1 — US  220,  National 
Highway  System  (NHS  between  1-68 
and  Corridor  H  (US  220),  Review 
Period  Ends:  05/19/2014,  Contact: 
Jason  Workman  304-347-5928. 

EIS  No.  20140110,  Draft  EIS,  USES,  CA, 
Smith  River  National  Recreation  Area 
Restoration  and  Motorized  Travel 


Management,  Comment  Period  Ends: 
06/10/2014,  Contact:  Christy  Prescott 
707-441-3661. 

EIS  No.  201401 11,  Draft  EIS,  BLM, 
WAPA,  00,  Southline  Transmission 
Line  Project  and  Draft  Resource 
Management  Plan  Amendment, 
Comment  Period  Ends:  07/10/2014, 
Contact:  Mark  Mackiewicz  (BLM) 
435-636-3616  and  Mark  Wieringa 
(WAPA)  720-962-7448. 

The  U.S.  Department  of  the  Interior’s 
Bureau  of  Land  Management  and  the 
U.S.  Department  of  Energy’s  Western 
Area  Power  Administration  are  joint 
lead  agencies  for  the  above  project. 

EIS  No.  20140112,  Final  EIS,  NOAA,  III, 
Programmatic — Hawaiian  Monk  Seal 
Recovery  Actions,  Review  Period 
Ends:  05/12/2014,  Contact:  Amy 
Sloan  301-427-8401. 

Amended  Notices 

EIS  No.  20140096,  Draft  EIS,  FHWA,  IL, 
75th  Street  Corridor  Improvement 
Project,  Comment  Period  Ends;  05/22/ 
2014,  Contact:  Catherine  A.  Batey 
217—492-4600.  Revision  to  the  FR 
Notice  Published  03/20/2014;  Change 
Comment  Period  from  05/12/2014  to 
05/22/2014. 

Dated:  April  8,  2014. 

Cliff  Rader, 

Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

|FR  Doc.  2014-08194  Filed  4-10-14;  8:45  am] 
BILLING  CODE  6560-50-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-9909-38-Region-3] 

Adequacy  Status  of  the  Submitted 
Maintenance  Plan  for  the  West  Virginia 
Portion  of  the  Martinsburg- 
Hagerstown,  WV-MD  1997  Fine 
Particulate  Matter  National  Ambient  Air 
Quality  Standard  Nonattainment  Area 
for  Transportation  Conformity 
Purposes 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  adequacy. 

SUMMARY:  In  this  notice,  the 
Environmental  Protection  Agency  (EPA) 
is  notifying  the  public  that  EPA  has 
found  that  the  Motor  Vehicle  Emissions 
Budgets  (MVEBs)  in  the  West  Virginia 
Portion  of  the  Martinsburg-Hagerstown, 
WV-MD  1997  Fine  Particulate  Matter 
(PM2.s)  National  Ambient  Air  Quality 


Standard  (NAAQS)  Nonattainment  Area 
Maintenance  Plan  (Martinsburg 
Maintenance  Plan),  submitted  as  a  State 
Implementation  Plan  (SIP)  revision  by 
the  West  Virginia  Department  of 
Environmental  Protection  (WVDEP),  are 
adequate  for  transportation  conformity 
purposes.  As  a  result  of  EPA’s  finding, 
the  State  of  West  Virginia  must  use  the 
2017  and  2025  MVEBs  from  the 
Martinsburg  Maintenance  Plan  for 
future  conformity  determinations  for  the 
1997  PM2.5  NAAQS. 

DATES:  This  notice  is  effective  on  April 
28, 2014. 

FOR  FURTHER  INFORMATION  CONTACT: 

Asrah  Khadr,  Environmental  Engineer, 
Office  of  Air  Program  Planning  (3AP30), 
United  States  Environmental  Protection 
Agency,  Region  III,  1650  Arch  Street, 
Philadelphia,  PA  19103,  (215)  814- 
2071;  khadr.asrah@epa.gov. 
SUPPLEMENTARY  INFORMATION:  Today’s 
notice  is  simply  an  announcement  of  a 
finding  that  EPA  has  already  made.  EPA 


Region  III  sent  a  letter  to  WVDEP  on 
March  6,  2014,  stating  that  EPA  has 
found  that  the  MVEBs  in  the 
Martinsburg  Maintenance  Plan  for 
budget  years  2017  and  2025,  submitted 
on  August  5,  2013  by  WVDEP,  are 
adequate  for  transportation  conformity 
purposes.  As  a  result  of  EPA’s  finding, 
the  State  of  West  Virginia  must  use  the 
2017  and  2025  MVEBs  from  the  August 
5,  2013  Martinsburg  Maintenance  Plan 
for  future  conformity  determinations  in 
the  West  Virginia  Portion  of  the 
Martinsburg-Hagerstown,  WV-MD  1997 
PM2.5  NAAQS  Nonattainment  Area. 
Receipt  of  the  submittal  was  announced 
on  EPA’s  transportation  conformity  Web 
site.  No  comments  were  received.  The 
findings  letter  is  available  at  EPA’s 
conformity  Web  site:  http:// 
www.epa.gov/otaq/stateresources/ 
transconf/ adequacy.htm.  The  adequate 
direct  particrdate  matter  (PM)x  and 
nitrogen  oxides  (NOx)  MVPdIs  are 
juovided  in  Table  1 . 


Table  1 — Martinsburg  Maintenance  Plan  MVEBs  for  direct  PM  and  NOx 


2017 

2025 


Budget  years 


Mobile  vehicle 
emissions  budget 
lor  direct  PM-tons 
per  year 

83 

50 


Mobile  vehicle 
emissions  budget 
for 

NOx-tons 
per  year 

2,621 

1,660 


Tnm.s|)ortati()n  conldnnity  is  rerjuired 
by  .section  176(c)  of  the  Ul(!an  Air  Act 
((;AA).  EPA’s  conformity  rule  re(|uires 
that  transportation  plans,  transportation 
ini])rovement  programs,  and  j)rojects 
conform  to  SIPs  and  estahlishes  the 
criteria  and  procedures  for  determining 
whether  or  not  they  do.  Omformity  to 
a  SIP  moans  that  transportation 
activities  will  not  produce  new  air 
quality  violations,  worsen  existing 
violations,  or  delay  timely  attainment  of 
the  national  ambient  air  quality 
standards. 

The  criteria  by  which  we  determine 
whether  a  SIP’s  MVEBs  are  adequate  for 
conformity  purposes  are  outlined  in  40 
CFR  93.118(e)(4).  EPA  described  the 
process  for  determining  the  adequacy  of 
submitted  SIP  budgets  in  a  July  1,  2004 
preamble  starting  at  69  FR  40038  and 
used  the  information  in  these  resources 
in  making  this  adequacy  determination. 
West  Virginia  did  not  provide  emission 
budgets  for  sulfur  dioxide  (SO2),  volatile 
organic  compovmds  (VOCs),  or  ammonia 
for  the  West  Virginia  Portion  of  the 
Martinsburg-Hagerstown,  WV-MD  1997 
PM2.5  NAAQS  Nonattainment  Area 
because  it  concluded  that  emissions  of 
these  precursors  from  motor  vehicles  are 


not  significant  contrihutors  to  the  area’s 
PM2  s  air  (jnality  problem.  Tin; 
transportation  conformity  rule  j)rovi.sion 
at  40  CFR  93.1()2(h)(2)(v)  indicates  I  hat 
conformity  pdoes  not  apj)ly  for  these 
j)recursors,  due  to  the  lack  of  MVTiBs  for 
these  precursors  and  the  State’s 
conclusion  that  motor  vehicle  emi.ssions 
of  SO2,  VOC^s,  and  ammonia  do  not 
contribute  significantly  to  the  area’s 
PM2.5  nonattainment  problem.  This 
provision  of  the  transportation 
conformity  rule  predates  and  was  not 
disturbed  by  the  January  4,  2013 
decision  in  the  litigation  on  the  PM2,5 
implementation  rule.’  EPA  has 
preliminarily  concluded  that  the  State’s 
decision  to  not  include  budgets  for  SO2, 
VOCs,  and  ammonia  is  consistent  with 
the  requirements  of  the  transportation 


’  EPA  issued  conformity  regulations  to  implement 
the  1997  PM2.5  NAAQS  (69  FR  40004,  July  1,  2004 
and  70  FR  24280,  May  6,  2005,  respectively).  Those 
actions  were  not  part  of  the  final  rule  recently 
remanded  to  EPA  by  the  Court  of  Appeals  for  the 
District  of  Columbia  in  NRDC  v.  EPA,  No.  08-1250 
(January  4,  2013),  in  which  the  Court  remanded  to 
EPA  the  implementation  rule  for  the  PM2.5  NAAQS 
because  it  concluded  that  EPA  must  implement  that 
NAAQS  pursuant  to  the  PM-specific 
implementation  provisions  of  subpart  4  of  Part  D  of 
Title  I  of  the  CAA,  rather  than  solely  under  the 
general  provisions  of  subpart  1. 


conformity  rule.  'I'hat  docisimi  docs  not 
affect  FI’A’s  adctinacy  finding  for  the 
.suhmitt(!(i  direct  I’M  and  NOx  MVl'iBs 
for  the  West  Virginia  Portion  of  the 
Martinshurg-Ilagerstown,  WV-MD  1997 
PM2..->  NAAQS  Nonattainment  Area. 

Please  note  that  an  adequacy  review 
is  sejiarate  from  EPA’s  completeness 
review,  and  should  not  ho  used  to 
jirejudge  EPA’s  ultimate  approval  action 
for  the  SIP.  Even  if  EPA  finds  the 
budgets  for  the  Martinsburg 
Maintenance  Plan  adequate,  the  SIP 
could  later  be  disapproved.  The  finding 
and  the  response  to  comments  are 
available  at  EPA’s  conformity  Web  site: 
http://www.epa.gov/otaq/ 
stateresources/transconf/ adequacy.htm. 

Authority:  42  U.S.C.  7401-7671q. 

W.C.  Early, 

Acting  Regional  Administrator,  Region  III. 

[FR  Doc.  2014-08248  Filed  4-10-14;  8:45  Eun] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-OPP-2010-0014;  FRL-9908-31] 

Product  Cancellation  Order  for  Certain 
Pesticide  Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  EPA’s 
order  for  the  cancellations,  voluntarily 
requested  by  the  registrants  and 
accepted  by  the  Agency  of  the  products 
listed  in  Table  1  of  Unit  II.,  pursuant  to 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  This 
cancellation  order  follows  an  August  28, 
2013,  Federal  Register  Notice  of  Receipt 
of  Requests  from  the  registrants  listed  in 
Table  2  of  Unit  II.,  to  voluntarily  cancel 
those  product  registrations.  In  the 
August  28,  2013  notice,  EPA  indicated 
tliat  it  woidd  issue  an  order 
imjilomonting  the  cancellations,  unle.ss 
the  Agency  received  snhstantive 
coinnuMits  within  the  180  day  coinnunit 
p(!ri()(l  that  would  merit  its  iiirther 
review  of  these  re(|n(!sts,  or  \inless  the 
registrants  withdrew  their  nuinests.  'I'he 
Agency  receivcid  oiu!  coninumt  on  the 
notice  hnl  it  did  not  iiKail  its  hirther 
review  of  the  n!(|iiesl.  Fnrlh(!r,  the 


registrants  did  not  withdraw  their 
requests.  Accordingly,  EPA  hereby 
issues  in  this  notice  a  cancellation  order 
granting  the  requested  cancellations. 

Any  distribution,  sale,  or  use  of  the 
products  subject  to  this  cancellation 
order  is  permitted  only  in  accordance 
with  the  terms  of  this  order,  including 
any  existing  stocks  provisions. 

DATES:  The  cancellations  are  effective 
April  11,  2014. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
W.  Pates,  Jr.,  Pesticide  Re-Evaluation 
Division  (7508P),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.  NW., 
Washington,  DC  20460-0001;  telephone 
number:  (703)  308-8195;  email  address; 
pates.john@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  action  apply  to  me? 

This  action  is  directed  to  the  jnihlic 
in  general,  and  may  he  of  intere.st  to  a 
wide  range  of  stakehohhns  including 
environmental,  human  health,  and 
agricultural  advocatits;  the  chemical 
industry;  |)esticide  n.sers;  and  memlMjrs 
of  the  piihlic  interested  in  the  .sale, 
distrihnt ion,  or  use  of  pesticid(!s.  .Since 
others  also  may  he  interested,  the 
Agency  has  not  attempt(!(l  to  (hiscrilx;  all 

Table  1— Product  Cancellations 


the  specific  entities  that  may  be  affected 
by  this  action. 

B.  How  can  I  get  copies  of  this  document 
and  other  related  information? 

The  docket  for  this  action,  identified 
by  docket  identification  (ID)  number 
EPA-HQ-OPP-2010-0014,  is  available 
at  http://www.regulations.gov  or  at  the 
Office  of  Pesticide  Programs  Regulatory 
Public  Docket  (OPP  Docket)  in  the 
Environmental  Protection  Agency 
Docket  Center  (EPA/DC),  EPA  West 
Bldg.,  Rm.  3334,  1301  Constitution  Ave. 
NW.,  Washington,  DC  20460-0001.  The 
Public  Reading  Room  is  open  from  8:30 
a.m.  to  4:30  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Public 
Reading  Room  is  (202)  566-1744,  and 
the  telephone  number  for  the  OPP 
Docket  is  (703)  305-5805.  Please  review 
the  visitor  instructions  and  additional 
information  about  the  docket  available 
at  http ://www. epa.gov/ dockets. 

II.  What  action  is  the  agency  taking? 

This  notice  aimomuxis  tin; 
(:an(:(‘llation,  as  re(|nested  hy  n^gistranls, 
of  |)r(Kln(;ls  regislmcd  under  FIFRA 
.section  3.  These;  registrations  are;  liste;el 
in  .se;e|ue;ne:e;  hy  re;gistratie)n  numhe;r  in 
Table;  1  eel  this  emit. 


ERA  Registration 
number 

Proeluct  name 

Chemical  name 

000100  00736  . 

Banner  GL . 

Propiconazole. 

000100-00737  . 

Till  Gel  Fungicide  . 

Propiconazole. 

000400  -00587  . 

Technical  Orthosulfamuron  . 

Orthosultamuron. 

000400  00588  . 

Percutio  GR  . 

Orthosulfamuron. 

000400  -00589  . 

Percutio  WG . 

Orthosulfamuron. 

000400-00590  . 

Percutio  XT  . 

Orthosulfamuron. 

012455-00134  . 

Technical  Hydramethyinon  . 

Hydramethyinon. 

033688-00005  . 

Technical  Amitrole  . 

Amitrole. 

033688-00006  . 

Maxata  Brand  Industrial  Herbicide  . 

Amitrole. 

033688-00010  . 

Maxata  Water  Soluble  Granules . 

Amitrole. 

062190-00008  . 

Wolman  Concentrate  72% . 

Arsenic  Oxide  (As205),  Chromic  Acid,  Cupric 
Oxide. 

CA-1 00005  . 

Terad3  Ag  Pellets  . 

Cholecalciferol  (9,  10-Secocholesta-5,7,10(19)- 

trien-3-ol,  (3  beta.,  5Z,7E)-). 

NC-090005  . 

Milestone  VM  . 

Triisopropanolamine  salt  of  aminopyralid. 

NC-1 00004  . 

Milestone  VM  . 

Triisopropanolamine  salt  of  aminopyralid. 

WA-980019  . 

Agri-Mek  0.1  SEC  Miticide/lnsecticide  . 

Abamectin. 

WI-1 10003  . 

Lorsban  15G  . 

Chlorpyrifos. 

WI-1 10005  . 

Spartan  4F  . 

Sulfentrazone. 

Table  2  of  this  unit  includes  the 
names  and  addresses  of  record  for  all 
registrants  of  the  products  in  Table  1  of 


this  unit,  in  sequence  by  EPA  company 
number.  This  number  corresponds  to 
the  first  part  of  the  EPA  registration 


numbers  of  the  products  listed  in  Table 
1  of  this  unit. 


Table  2.— Registrants  of  Cancelled  Products 


EPA  Company  number 

Company  name  and  address 

100  WA-980019  . 

Syngenta  Crop  Protection,  LLC,  410  Swing  Rd.,  P.O.  Box  18300 
Greensboro,  NC  27419-8300. 
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Table  2.— Registrants  of  Cancelled  Products— Continued 


EPA  Company  number 

Company  name  and  address 

400  . 

12455  CA-1 00005  . 

33688  . 

62190  . 

NC-090005;  NC-100004;  WI-1 10003  . 

WI-1 10005  . 

Chemtura  Corporation  199  Benson  Rd.,  Middlebury,  CT  06749. 

Bell  Laboratories,  Inc.,  3699  Kinsman  Blvd.,  Madison,  Wl  53704. 

Nufarm  SA,  Agent:  Nufarm  Americas,  Inc.,  4020  Aerial  Center  Park¬ 
way,  Suite  101,  Morrisville,  NC  27560. 

Arch  Wood  Protection,  Inc.,  5660  New  Northside  Dr.  NW.,  Suite  1100, 
Atlanta,  GA  30328. 

Dow  AgroSciences,  LLC,  9330  Zionsville  Rd.,  308/2E,  Indianapolis,  IN 
46268-1054. 

FMC  Corp.,  Agricultural  Products  Group,  Attn:  Michael  C.  Zucker,  1735 
Market  St.,  Room  1978,  Philadelphia,  PA  19103. 

III.  Summary  of  Public  Comments 
Received  and  Agency  Response  to 
Comments 

During  the  public  comment  period, 

EPA  received  one  comment.  The 
Agency  does  not  believe  that  the 
comment  submitted  during  the 
comment  period  merits  further  review 
or  a  denial  of  the  request  for  voluntary 
cancellation. 

rv.  Cancellation  Order 

Pursuant  to  FIFRA  section  6(f),  EPA 
hereby  approves  the  requested 
cancellations  of  the  registrations 
identified  in  Table  1  of  Unit  II. 
Accordingly,  the  Agency  hereby  orders 
that  the  product  registrations  identified 
in  Table  1  of  Unit  II.  are  cancelled.  The 
effective  date  of  the  cancellations  that 
are  the  subject  of  this  notice  is  April  11, 
2014.  Any  distribution,  sale,  or  use  of 
existing  stocks  of  the  products 
identified  in  Table  1  of  Unit  II.  in  a 
manner  inconsistent  with  any  of  the 
provisions  for  disposition  of  existing 
stocks  set  forth  in  Unit  VI.  will  be  a 
violation  of  FIFRA. 

V.  What  is  the  Agency’s  authority  for 
taking  this  action? 

Section  6(fKl)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  cancelled  or 
amended  to  terminate  one  or  more  uses. 
FIFRA  further  provides  that,  before 
acting  on  the  request,  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register.  Thereafter, 
following  the  public  comment  period, 
the  EPA  Administrator  may  approve 
such  a  request.  The  notice  of  receipt  for 
this  action  was  published  for  comment 
in  the  Federal  Register  issue  of  August 
28,  2013  (78  FR  53141)  (FRI^9396-4). 
The  comment  period  closed  on  February 
24, 2014. 

VI.  Provisions  for  Disposition  of 
Existing  Stocks 

Existing  stocks  are  those  stocks  of 
registered  pesticide  products  which  are 


currently  in  the  United  States  and 
which  were  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  action. 
The  existing  stocks  provisions  for  the 
products  subject  to  this  order  are  as 
follows. 

The  registrants  may  continue  to  sell 
and  distribute  existing  stocks  of 
products  listed  in  Table  1  of  Unit  II. 
until  April  13,  2015,  which  is  1  year 
after  the  publication  of  the  Cancellation 
Order  in  the  Federal  Register. 
Thereafter,  the  registrants  are  prohibited 
from  selling  or  distributing  products 
listed  in  Table  1  of  Unit  II.,  except  for 
export  in  accordance  with  FIFRA 
section  17,  or  proper  disposal.  Persons 
other  than  the  registrants  may  sell, 
distribute,  or  use  existing  stocks  of 
products  listed  in  Table  1  of  Unit  II., 
until  existing  stocks  are  exhausted, 
provided  that  such  sale,  distribution,  or 
use  is  consistent  with  the  terms  of  the 
previously  approved  labeling  on,  or  that 
accompanied,  the  cancelled  products. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests. 

Dated:  April  3,  2014. 

Richard  P.  Keigwin,  Jr., 

Director,  Pesticide  Re-Evaluation  Division, 
Office  of  Pesticide  Programs. 

(FR  Doc.  2014-08206  Filed  4-10-14;  8:45  am] 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[EP A-HQ-OPP-201 0-001 4;  FRL-9908-81  ] 

Notice  of  Receipt  of  Requests  To 
Voiuntarily  Cancel  Certain  Pesticide 
Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  EPA  is  issuing 


a  notice  of  receipt  of  requests  by 
registrants  to  voluntarily  cancel  certain 
pesticide  registrations.  EPA  intends  to 
grant  these  requests  at  the  close  of  the 
comment  period  for  this  announcement 
unless  the  Agency  receives  substantive 
comments  within  the  comment  period 
that  would  merit  its  further  review  of 
the  requests,  or  unless  the  registrants 
withdraw  their  requests.  If  these 
requests  are  granted,  any  sale, 
distribution,  or  use  of  products  listed  in 
this  notice  will  be  permitted  after  the 
registration  has  been  cancelled  only  if 
such  sale,  distribution,  or  use  is 
consistent  with  the  terms  as  described 
in  the  final  order. 

DATES:  Comments  must  be  received  on 
or  before  October  8,  2014. 

ADDRESSES:  Submit  your  comments, 
identified  by  docket  identification  (ID) 
number  EPA-HQ-OPP-201 0-0014,  by 
one  of  the  following  methods: 

•  Federal  eRulemaking  Portal:  http:// 
www.regulations.gov.  Follow  the  online 
instructions  for  submitting  comments. 
Do  not  submit  electronically  any 
information  you  consider  to  be 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute. 

•  Mail:  OPP  Docket,  Environmental 
Protection  Agency  Docket  Center  (EPA/ 
DC),  (28221T),  1200  Pennsylvania  Ave. 
NW.,  Washington,  DC  20460-0001. 

Submit  written  withdrawal  request  by 
mail  to:  Pesticide  Re-Evaluation 
Division  (7508P),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.  NW., 
Washington,  DC  20460-0001.  ATTN: 
John  W.  Pates,  Jr. 

•  Hand  Delivery;  To  make  special 
arrangements  for  hand  delivery  or 
delivery  of  boxed  information,  please 
follow  the  instructions  at  http:// 
www.epa.gov/dockets/contacts.htm. 

Additional  instructions  on 
commenting  or  visiting  the  docket, 
along  with  more  information  about 
dockets  generally,  is  available  at 
http://www.epa.gov/dockets. 
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FOR  FURTHER  INFORMATION  CONTACT:  John 
W.  Pates,  Jr.,  Pesticide  Re-Evaluation 
Division  [7508P),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.  NW., 
Washington,  DC  20460-0001;  telephone 
number:  (703)  308-8195;  email  address: 
pates.john@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  action  apply  to  me? 

This  action  is  directed  to  the  public 
in  general,  and  may  be  of  interest  to  a 
wide  range  of  stakeholders  including 
environmental,  human  health,  and 
agricultural  advocates;  the  chemical 
industry;  pesticide  users;  and  members 
of  the  public  interested  in  the  sale, 
distribution,  or  use  of  pesticides. 

B.  What  should  I  consider  as  I  prepare 
my  comments  for  EPA? 

1.  Submitting  CBI.  Do  not  submit  this 
information  to  EPA  through 
regulations.gov  or  email.  Clearly  mark 
the  part  or  all  of  the  information  that 
you  claim  to  be  CBI.  For  CBI 
information  in  a  disk  or  CD-ROM  that 
you  mail  to  EPA,  mark  the  outside  of  the 


disk  or  CD-ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD-ROM  the  specific  information  that 
is  claimed  as  CBI.  In  addition  to  one 
complete  version  of  the  comment  that 
includes  information  claimed  as  CBI,  a 
copy  of  the  comment  that  does  not 
contain  the  information  claimed  as  CBI 
must  be  submitted  for  inclusion  in  the 
public  docket.  Information  so  marked 
will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2. 

2.  Tips  for  preparing  your  comments. 
When  submitting  comments,  remember 
to: 

i.  Identify  the  document  by  docket  ID 
number  and  other  identifying 
information  (subject  heading.  Federal 
Register  date  and  page  number). 

ii.  Follow  directions.  The  Agency  may 
ask  you  to  respond  to  specific  questions 
or  organize  comments  by  referencing  a 
Code  of  Federal  Regulations  (CFR)  part 
or  section  number. 

iii.  Explain  why  you  agree  or  disagree; 
suggest  alternatives  and  substitute 
language  for  your  requested  changes. 

iv.  Describe  any  assumptions  and 
provide  any  technical  information  and/ 
or  data  that  you  used. 


V.  If  you  estimate  potential  costs  or 
burdens,  explain  how  you  arrived  at 
your  estimate  in  sufficient  detail  to 
allow  for  it  to  be  reproduced. 

vi.  Provide  specific  examples  to 
illustrate  your  concerns  and  suggest 
alternatives. 

vii.  Explain  your  views  as  clearly  as 
possible,  avoiding  the  use  of  profanity 
or  personal  threats. 

viii.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

II.  What  action  is  the  Agency  taking? 

This  notice  announces  receipt  by  the 
Agency  of  requests  from  registrants  to 
cancel  15  pesticide  products  registered 
under  FIFRA  section  3  or  24(c).  These 
registrations  are  listed  in  sequence  by 
registration  number  (or  company 
number  and  24(c)  number)  in  Table  1  of 
this  unit. 

Unless  the  Agency  determines  that 
there  are  substantive  comments  that 
warrant  further  review  of  the  requests  or 
the  registrants  withdraw  their  requests, 
EPA  intends  to  issue  an  order  in  the 
Federal  Register  canceling  all  of  the 
affected  registrations. 


Table  1— Registrations  With  Pending  Requests  for  Cancellation 


Registration  No. 

Product  name 

Chemical  name 

000264-00941  . 

Gustafson  Baytan  30  Flowable  Fungicide  . 

Triadimenol. 

000264-00948  . 

Gustafson  LSP  Flowable  Fungicide . 

Thiabendazole. 

000264-01036  . 

Trilex  Advanced  Pak  . 

Metalaxyl,  Triadimenol  and  Trifloxystrobin. 

005383-00068  . 

Troysan  174P  . 

2-((Hydroxymethyl)amino)  ethanol. 

035935-00066  . 

Trinexapac-ethyl  Technical  . 

Trinexapac-ethyl. 

AZ-080015  . 

Proclipse  65  WDG  . 

Prodiamine. 

CA-080022  . 

Proclipse  65  WDG  . 

Prodiamine. 

LA-090001  . 

Dual  Magnum  . 

S-Metolachlor. 

ND-030001  . 

Apron  MAXX  RTA  . 

Fludioxonil  and  Metalaxyl-M. 

ND-030002  . 

Apron  MAXX  RTA  . 

Fludioxonil  and  Metalaxyl-M. 

OR-O80034  . 

Evito  480  SC  Fungicide  . 

Fluoxastrobin. 

OR-1 00007  . 

Bird  Shield  Bird  Repellent  Concentrate  . 

Methyl  anthranilate. 

TX-090007  . 

Gramoxone  Inteon  . 

Paraquat  dichloride. 

WA-090009  . 

Retain  Plant  Growth  Regulator  Soluble  Powder  . 

3-Butenoic  acid,  2-amino-4-(2-aminoethoxy)-, 

monohydrochloride,  (S-(E))-. 

WA-120013  . 

Sevin  Brand  4F  Carbaryl  Insecticide  . 

Carbaryl. 

Table  2  of  this  unit  includes  the  this  unit,  in  sequence  by  EPA  company  numbers  of  the  products  listed  in  this 

names  and  addresses  of  record  for  all  number.  This  number  corresponds  to  unit, 

registrants  of  the  products  in  Table  1  of  the  first  part  of  the  EPA  registration 


Table  2— Registrants  Requesting  Voluntary  Cancellation 


EPA  Company  No. 

Company  name  and  address 

264  . 

5383  . 

35935  . 

AZ080015,  CA080022  . 

LA090001,  ND030001,  ND030002,  TX090007  .. 

OR-080034  . 

Bayer  CropScience,  LP,  2  T.W.  Alexander  Drive,  P.O.  Box  12014,  Research  Triangle  Park, 
NC  27709. 

Troy  Chemical  Corporation,  8  Vreeland  Road,  P.O.  Box  955,  Florham  Park,  NJ  07932-4200. 
Nufarm  Limited,  Agent:  Nufarm  Limited,  4020  Aerial  Center  Parkway,  Suite  103  Morrisville,  NC 
27560. 

Nufarm  Americas,  Inc.,  Agent:  Nufarm  Americas,  Inc.,  4020  Aerial  Center  Parkway,  Suite  101, 
Morrisville,  NC  27560. 

Syngenta  Crop  Protection,  LLC,  410  Swing  Road,  P.O.  Box  18300,  Greensboro,  NC  27419- 
8300. 

Arysta  Lifescience  North  America,  LLC,  15401  Weston  Parkway,  Suite  150,  Cary,  NC  27513 
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Table  2— Registrants  Requesting  Voluntary  Cancellation— Continued 


OR-1 00007 

WA-090009 

WA-120013 


EPA  Company  No. 

Company  name  and  address 

Bird  Shield  Repellent  Corporation,  254  E.  Main  St.,  Suite  226A,  P.O.  Box  785,  Pullman,  WA 
99163. 

Valent  BioSciences  Corporation,  870  Technology  Way,  Libertyville,  IL  60048-6316. 

Tessenderlo  Kerley,  Inc.,  Agent:  Pyxis  Regulatory  Consulting,  Inc.,  4110  136th  Street  NW., 
Gig  Harbor,  WA  98332. 

III.  What  is  the  Agency’s  authority  for 
taking  this  action? 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  he  canceled. 

FIFRA  further  provides  that,  before 
acting  on  the  request,  ERA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register. 

Section  6(f)(1)(B)  of  FIFRA  requires 
that  before  acting  on  a  request  for 
voluntary  cancellation,  EPA  must 
provide  a  30-day  public  comment 
period  on  the  request  for  voluntary 
cancellation  or  use  termination.  In 
addition,  FIFRA  section  6(f)(1)(C) 
requires  that  EPA  provide  a  180-day 
comment  period  on  a  request  for 
voluntary  cancellation  or  termination  of 
any  minor  agricultural  use  before 
granting  the  request,  unless: 

1 .  The  registrants  request  a  waiver  of 
the  comment  period,  or 

2.  The  EPA  Administrator  determines 
that  continued  use  of  the  pesticide 
would  pose  an  unreasonable  adverse 
effect  on  the  environment. 

The  registrants  in  Table  2  of  Unit  II. 
have  not  requested  that  EPA  waive  the 
180-day  comment  period.  Accordingly, 
EPA  will  provide  a  180-day  comment 
period  on  the  proposed  requests. 

IV.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  should  submit 
such  withdrawal  in  writing  to  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  If  the  products 
have  been  subject  to  a  previous 
cancellation  action,  the  effective  date  of 
cancellation  and  all  other  provisions  of 
any  earlier  cancellation  action  are 
controlling. 

V.  Provisions  for  Disposition  of  Existing 
Stocks 

Existing  stocks  are  those  stocks  of 
registered  pesticide  products  that  are 
currently  in  the  United  States  and  that 
were  packaged,  labeled,  and  released  for 
shipment  prior  to  the  effective  date  of 
the  cancellation  action.  Because  the 
Agency  has  identified  no  significant 
potential  risk  concerns  associated  with 
these  pesticide  products,  upon 


cancellation  of  the  products  identified 
in  Table  1  of  Unit  II.,  EPA  anticipates 
allowing  registrants  to  sell  and 
distribute  existing  stocks  of  these 
products  for  1  year  after  publication  of 
the  Cancellation  Order  in  the  Federal 
Register.  Thereafter,  registrants  will  be 
prohibited  from  selling  or  distributing 
the  pesticides  identified  in  Table  1  of 
Unit  II.,  except  for  export  consistent 
with  FIFRA  section  1 7  or  for  proper 
disposal.  Persons  other  than  registrants 
will  generally  be  allowed  to  sell, 
distribute,  or  use  existing  stocks  until 
such  stocks  are  exhausted,  provided  that 
such  sale,  distribution,  or  use  is 
consistent  with  the  terms  of  the 
previously  approved  labeling  on,  or  that 
accompanied,  the  canceled  products. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests. 

Dated;  April  1,  2014. 

Richard  P.  Keigwin,  Jr., 

Director,  Pesticide  Re-Evaluation  Division, 
Office  of  Pesticide  Programs. 

[FRDoc.  2014-08035  Filed  4-10-14;  8;45  am) 
BILLING  CODE  6560-50-P 


EXPORT-IMPORT  BANK 

[Public  Notice  2014-3002] 

Agency  Information  Collection 
Activities:  Correction  to  Comment 
Request — Federal  Register  Number 
2014-07682,  Monday,  April  7,  2014/ 
Notices 

AGENCY:  Export-Import  Bank  of  the 
United  States. 

ACTION:  This  Notice  .supersedes  an 
erroneous  Public  Notice  Federal 
Register  Number  2014-07682,  Monday, 
April  7,  2014/Notices. 

Submission  for  UMB  review  and 
comments  request. 

Form  Title;  EIB  10-04  Notice  of  Claim 
and  Proof  of  Loss,  Working  Capital 
Guarantee. 

SUMMARY:  The  Export-Import  Bank  of 
the  United  States  (Ex-Im  Bank),  as  part 
of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
invites  the  general  public  and  other 


Federal  Agencies  to  comment  on  the 
proposed  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

By  neutralizing  the  effect  of  export 
credit  support  offered  by  foreign 
governments  and  by  absorbing  credit 
risks  that  the  private  sector  will  not 
accept,  Ex-Im  Bank  enables  U.S. 
exporters  to  compete  fairly  in  foreign 
markets  on  the  basis  of  price  and 
product.  Under  the  Working  Capital 
Guarantee  Program,  Ex-Im  Bank 
provides  repayment  guarantees  to 
lenders  on  secured,  short-term  working 
capital  loans  made  to  qualified 
exporters.  The  guarantee  may  be 
approved  for  a  single  loan  or  a  revolving 
line  of  credit.  In  the  event  that  a 
borrower  defaults  on  a  transaction 
guaranteed  by  Ex-Im  Bank  the 
guaranteed  lender  may  seek  payment  by 
the  submission  of  a  claim. 

This  collection  of  information  is 
necessary,  pursuant  tol2  U.S.C.  635 
(a)(1),  to  determine  if  such  claim 
complies  with  the  terms  and  conditions 
of  the  relevant  working  capital 
guarantee.  The  Notice  of  Claim  and 
Proof  of  Loss,  Working  Capital 
Guarantee  is  used  to  determine 
compliance  with  the  terms  of  the 
guarantee  and  the  appropriateness  of 
paying  a  claim.  Export-Import  Bank 
customers  are  able  to  submit  this  form 
on  paper  or  electronically. 

The  information  collection  tool  can  be 
reviewed  at:  http://www.exim.gov/pub/ 
pending/eibl  0-04.pdf 
DATES:  Comments  must  be  received  on 
or  before  May  12,  2014  to  bo  as.sured  of 
consideration. 

ADDRESSES:  Comments  may  be 
submitted  electronically  on 
WWW.BEGULA770MS.GOV  or  by  mail 
to  Office  of  Information  and  Regulatory 
Affairs,  725  17th  Street  NW., 
Wa.shington,  DC  20038  Attn:  OMB 
3048-0035. 

SUPPLEMENTARY  INFORMATION: 

Title  and  Form  Number:  EIB  10-04 
Notice  of  Claim  and  Proof  of  Loss, 
Working  Capital  Guarantee. 

OMB  Number:  3048-0035. 

Type  of  Review:  Regular. 

Need  and  Use:  This  collection  of 
information  is  necessary,  pursuant  to  12 
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U.S.C.  635(a)(1),  to  determine  if  such 
claim  complies  with  the  terms  and 
conditions  of  the  relevant  insurance 
policy. 

Affected  Public:  This  form  affects 
entities  involved  in  the  export  of  U.S. 
goods  and  services. 

Annual  Number  of  Respondents:  20. 
Estimated  Time  per  Respondent:  1 
hour. 

Annual  Burden  Hours:  20  hours. 
Frequency  of  Reporting  of  Use:  As 
needed  to  request  a  claim  payment. 
Government  Expenses: 

Reviewing  time  per  year:  20  hours. 
Average  Wages  per  Hour:  $42.50. 
Average  Cost  per  Year  (time*wages) : 
$850. 

Benefits  and  Overhead:  20%. 

Total  Government  Cost:  $1,020. 

Bonita  Jones, 

Agency  Clearance  Officer,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  2014-08069  Filed  4-10-14;  8:45  am] 

BILLING  CODE  6690-01-P 


FEDERAL  MARITIME  COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Federal 
Maritime  Commission. 

TIME  AND  DATE:  April  16,  2014;  10:00 
a.m. 

PLACE:  800  N.  Capitol  Street  NW.,  First 
Floor  Hearing  Room,  Washington,  DC. 
STATUS:  The  first  portion  of  the  meeting 
will  be  held  in  Open  Session;  the 
second  in  Closed  Session. 

MATTERS  TO  BE  CONSIDERED: 

Open  Session 

1.  Direct  Final  Rulemaking  on  Parts  501 
and  503  of  the  Commission’s 
Regulations  Concerning  Public 
Information  and  Delegation  of 
Authority 

2.  Staff  Briefing  on  Consumer  Affairs 
and  Dispute  Resolution  Services’ 
Activities 

(dosed  Session 

1.  Discussion  on  Nondisclo.sure 
Provision  of  Section  6(j)  of  the 
Shipping  Act 

2.  Docket  No.  12-03:  The  Auction  Block 
Company,  et  al.  v.  The  City  of  Homer, 
et  ol 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Karen  V.  Gregory,  Secretary,  (202)  523- 
5725. 

Karen  V.  (»regory. 

Secretary. 

|FR  Doc.  2014-08354  Filed  4-9-14;  4:15  pm] 

BILLING  CODE  6730-01-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  a  Bank  or 
Bank  Hoiding  Company 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board’s  Regulation  Y  (12 
CFR  225.41)  to  acquire  shares  of  a  bank 
or  bank  holding  company.  The  factors 
that  are  considered  in  acting  on  the 
notices  are  set  forth  in  paragraph  7  of 
the  Act  (12  U.S.C.  1817(i)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  April  28, 
2014. 

A.  Federal  Reserve  Bank  of  Chicago 
(Colette  A.  Fried,  Assistant  Vice 
President)  230  South  LaSalle  Street, 
Chicago,  Illinois  60690-1414: 

1.  Joe  D.  Van  Tol  Revocable  Trust,  Joe 
D.  Van  Tol,  as  Trustee,  individually, 
and  in  conjunction  with  the  Van  Tol 
Family,  which  consists  of  Joe  D.  Van  Tol 
Revocable  Trust;  Todd  J.  Van  Tol,  Joe  E. 
Van  Tol,  all  of  Rock  Valley,  Iowa;  David 
J.  Van  Tol,  Boulder,  Colorado;  and  Ryan 
J.  Van  Tol,  Harrisburg,  South  Dakota;  to 
retain  voting  shares  of  Peoples  Bancorp, 
and  thereby  indirectly  retain  voting 
shares  of  Peoples  Bank,  both  in  Rock 
Valley,  Iowa. 

2.  The  Kooima  Family,  which  consists 
of  Myron  Kooima,  Inwood,  Iowa;  Vernon 
Kooima,  Doon,  Iowa;  and  Dale  Kooima, 
Rock  Valley,  Iowa;  to  retain  voting 
shares  of  Peoples  Bancorp,  and  thereby 
indirectly  retain  voting  shares  of 
Peoples  Bank,  both  in  Rock  Valley, 

Iowa. 

lioard  of  Covernors  of  the  F’edera]  Ko.serve 
.System,  April  8,  2014. 

Michael  J.  Lewandowski, 

Associate  Secretary  of  the  Board. 

|FR  Doc.  2014-08163  Filed  4-10-14;  8:45  iiin] 
BILLING  CODE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 


and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  applications  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  Ae  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  8,  2014. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Yvonne  Sparks,  Community 
Development  Officer)  P.O.  Box  442,  St. 
Louis,  Missouri  63166-2034: 

1.  First  Citizens  Bancshares,  Inc., 
Dyersburg,  Tennessee;  to  merge  with 
Southern  Heritage  Bancshares,  Inc.,  and 
thereby  indirectly  acquire  Southern 
Heritage  Bank,  both  in  Cleveland, 
Tennessee. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (Jacqueline  K.  Brunmeier, 
Assistant  Vice  Pre.sident)  90  Hennepin 
Avenue,  Minneapolis,  Minnesota 
55480-0291: 

1 .  Peoples  Bankshares,  Inc.,  Mora, 
Minnesota;  to  merge  with  Douglas 
County  Bancshares,  Inc.,  and  thereby 
indirectly  acquire  Neighborhood 
National  Bank,  both  in  Alexandria, 
Minnesota. 

Board  of  Ck)vornors  of  tho  Fodora]  Re.serve 
Sy.stom,  April  8,  2014. 

Michael  J.  Lewandowski, 

Associate  Secretary  of  the  Board. 

jl'R  Doc:.  2014-08162  Filed  4-10-14;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-1 4-0950] 

Proposed  Data  Collections  Submitted 
for  Pubiic  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  404-639-7570  or  send 
comments  to  LeKoy  Richardson,  1600 
Clifton  Road,  MS-D74,  Atlanta,  CA 
30333  or  send  an  email  to  oinb@(:(h:.f’ov. 

Comments  are  invited  on:  (a)  Whether 
the  ])roposed  collec:tion  of  information 
is  neces.sary  for  the  ])roj)er  performance 
of  th(!  functions  of  tin;  agency,  including 
whether  the  information  shall  have 
practical  utility;  (h)  the  accuracy  of  the 
ag(m(;y’s  (istimate  of  the  hurchm  of  the 
j)ro])o.sed  collection  of  information;  (c) 
wjjys  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  he 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Written  comments  should 
be  received  within  60  days  of  this 
notice. 

Proposed  Project 

The  National  Health  and  Nutrition 
Examination  Survey  (NHANES)  (OMB 
No.  0920-0950,  expires  11/30/2015)— 
Revision — National  Center  for  Health 
Statistics  (NCHS),  Centers  for  Disease 
Control  and  Prevention  (CDC). 

Background  and  Brief  Description 

Section  306  of  the  Public  Health 
Service  (PHS)  Act  (42  U.S.C.  242k),  as 
amended,  authorizes  that  the  Secretary 
of  Health  and  Human  Services  (DHHS), 
acting  through  NCHS,  shall  collect 
statistics  on  the  extent  and  nature  of 
illness  and  disability;  environmental, 
social  and  other  health  hazards;  and 
determinants  of  health  of  the  population 
of  the  United  States. 

The  National  Health  and  Nutrition 
Examination  Surveys  (NHANES)  have 
been  conducted  periodically  between 


1970  and  1994,  and  continuously  since 
1999  by  the  National  Center  for  Health 
Statistics,  CDC.  Annually, 
approximately  15,613  respondents 
participate  in  some  aspect  of  the  full 
survey.  About  10,735  respondents 
complete  the  screener  for  the  survey. 
About  209  respondents  complete  the 
household  interview  only.  About  4,669 
respondents  complete  both  the 
household  interview  and  the  Mobile 
Exam  Center  (MEC)  examination.  Up  to 
2,500  additional  persons  might 
participate  in  tests  of  procedures, 
special  studies,  or  methodological 
studies  (Table  1).  Participation  in 
NHANES  is  completely  voluntary  and 
confidential.  A  three-year  approval  is 
requested. 

NHANES  programs  produce 
descriptive  statistics  which  measure  the 
health  and  nutrition  status  of  the 
general  population.  Through  the  use  of 
physical  examinations,  laboratory  tests, 
and  interviews  NHANES  .studies  the 
relationship  between  diet,  nutrition  and 
health  in  a  representative  sainjile  of  th(! 
United  .States.  NHANl'l.S  monitors  the 
prevalence  of  chronic  conditions  and 
risk  factors.  NHANJvS  data  are  used  to 
j)roduco  uationjil  niference  data  on 
luught,  weight,  and  nutrient  hwiils  in 
the  lilood.  Ihi.sults  from  more  recent 
NHANE.S  can  he  compared  to  findings 
r(!])ortod  from  jirevions  .surveys  to 
monitor  changes  in  the  health  of  the 
U..S.  j)opnlation  over  time.  NCHS 
collects  per.sonal  identification 
information.  Participant  level  data  items 
will  include  basic  demographic 
information,  name,  address,  social 
security  number.  Medicare  number  and 
participant  health  information  to  allow 
for  linkages  to  other  data  sources  such 
as  the  National  Death  Index  and  data 
from  the  Centers  for  Medicare  and 
Medicaid  Services  (CMS). 

A  variety  of  agencies  sponsor  data- 
collection  components  on  NHANES.  To 
keep  burden  down,  NCHS  cycles  in  and 
out  various  components.  The  2015-2016 
NHANES  physical  examination 
includes  the  following  components:  oral 
glucose  tolerance  test  (ages  12  and 
older),  anthropometry  (all  ages),  24-hour 
dietary  recall  (all  ages),  physician’s 
examination  (all  ages,  blood  pressure  is 
collected  here),  oral  health  examination 
(ages  1  and  older),  hearing  (ages  20-59), 
dual  X-ray  absorptiometry  (total  body 
composition  ages  6-59  and 
osteoporosis,  vertebral  fractures  and 
aortic  calcification  ages  40  and  older). 

While  at  the  examination  center 
additional  interview  questions  are  asked 
(6  and  older),  a  second  24-hour  dietary 
recall  (all  ages)  is  scheduled  to  be 


conducted  by  phone  3-10  days  later, 
and  an  appointment  is  made  to  return 
to  the  MEC  to  begin  a  24-hour  urine 
collection  (one-half  sample  of  ages  20- 
69).  In  2014,  a  24-hour  urine  collection 
was  added  to  the  NHANES  protocol  to 
better  understand  sodium  intake  and 
provide  a  population  baseline  for  use  in 
monitoring  trends  in  sodirnn  intake  in 
the  future.  In  2015,  FDA  is  scheduled  to 
implement  a  plan  to  promote  broad, 
gradual  reduction  of  added  sodium  in 
the  food  supply.  One  half  of  those 
successfully  completing  the  initial 
collection  will  be  asked  to  complete  a 
second  24-hour  urine.  After  completing 
the  24-hour  urine  participants  are  asked 
to  provide  2  home  urine  collections 
(fir.st  morning  and  an  evening)  and  mail 
them  back.  The  urines  collected  in  the 
morning  and  evening  will  he  compared 
to  the  24-hour  urine  collection. 

'I'he  hio-.specimens  collected  for 
laboratory  tests  include  urine,  blood, 
vaginal  and  pcniile  swabs,  oral  rin.ses 
and  household  water  collection.  .Serum, 
])la.sma  and  urine  spciciimms  an;  .ston;(l 
for  future  testing  if  the  j)articipaut 
consents. 

The  Ibllowiug  major  examiu.itimi  or 
laboratory  items,  that  had  t)(;en  included 
in  the  2013-2014  NHANE.S,  were  c:y(:l(;(l 
out  for  NHANES  201.5-2016:  physical 
activity  monitor,  taste;  and  sm(;ll 
(:omj)onent  and  upp(;r  body  mu.sch; 
strength  (grip  test). 

Most  .sections  f)f  the  NHANES 
interviews  provide  .self-reported 
information  to  he  used  either  in  concert 
with  specific  examination  or  laboratory 
content,  as  independent  prevalence 
estimates,  or  as  covariates  in  statistical 
analysis  (e.g.,  socio-demographic 
characteristics).  Some  examples  include 
alcohol,  drug,  and  tobacco  use,  sexual 
behavior,  prescription  and  aspirin  use, 
and  indicators  of  oral,  bone, 
reproductive,  and  mental  health. 

Several  interview  components  support 
the  nutrition  monitoring  objective  of 
NHANES,  including  questions  about 
food  security  and  nutrition  program 
participation,  dietary  supplement  use, 
and  weight  history/self-image/related 
behavior. 

NHANES  data  users  include  the  U.S. 
Congress;  numerous  Federal  agencies 
such  as  other  branches  of  the  Centers  for 
Disease  Control  and  Prevention,  the 
National  Institutes  of  Health,  and  the 
United  States  Department  of 
Agriculture;  private  groups  such  as  the 
American  Heart  Association;  schools  of 
public  health;  and  private  businesses. 
There  is  no  cost  to  respondents  other 
than  their  time. 
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Table  1— Estimated  Annualized  Burden  Hours 


Type  of  Respondent 

Form 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Average 
burden  per 
response 
(in  hours) 

Total  burden 
hours 

Individuals  in  households . 

NHANES  Questionnaire  . 

15,613 

1 

2.5 

39,033 

Individuals  in  households . 

Special  Studies  . 

2,500 

1 

3 

7,500 

Total  . 

46,533 

LeRoy  A.  Richardson, 

Chief,  Information  Collection  Review  Office, 
Office  of  Scientific  Integrity,  Office  of  the 
Associate  Director  for  Science,  Office  of  the 
Director,  Centers  for  Disease  Control  and 
Prevention. 

ll'K  Doc.  2014-08171  Filed  4-10-14;  8:45  iirn] 
BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30Day-1 4-0889] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

TIk!  Clcntors  (or  Discosi;  (Control  and 
I’rcvciiilion  (dlX;)  jiiililishos  a  li.st  of 
iiiforniation  collection  ro(jnosts  iindor 
review  by  tlie  Office  of  Management  and 
Budget  (OMH)  in  compliance  with  the 
Bajierwork  Reduction  Act  (44  U.S.CL 
('.hapter  35).  To  request  a  cojiy  of  these 
requests,  call  (404)  039-7570  or  send  an 
email  to  omb@cdc.gov.  Send  written 
comments  to  (]DC  Desk  Officer,  Office  of 
Management  and  Budget,  Washington, 
DO  20503  or  by  fax  to  (202)  395-5806. 
Written  comments  should  be  received 
within  30  days  of  this  notice. 

Proposed  Project 

Using  Traditional  Foods  and 
Sustainable  Ecological  Approaches  for 
Health  Promotion  and  Diabetes 
Prevention  in  American  Indian/ Alaska 
Native  Communities  (OMB  No.  0920- 
0889,  exp.  6/30/2014) — Revision — 
National  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion 
(NCCDPHP),  Centers  for  Disease  Control 
and  Prevention  (CDC). 

Background  and  Brief  Description 

In  2008,  the  CDC’s  Native  Diabetes 
Wellness  Program  (NDWP),  in 
consultation  with  American  Indian/ 
Alaska  Native  (AI/AN)  tribal  elders, 
issued  a  funding  opportunity 


announcement  (FOA)  entitled,  “Using 
Traditional  Foods  and  Sustainable 
Ecological  Approaches  for  Health 
Promotion  and  Diabetes  Prevention  in 
American  Indian/Alaska  Native 
Communities.”  The  Traditional  Foods 
program  was  designed  to  build  on  what 
is  known  about  traditional  ways  in 
order  to  inform  culturally  relevant, 
contemporary  approaches  to  diabetes 
jjrevention  for  Al/AN  communities.  The 
program  supports  activities  that 
(udiance  or  re-introduce  indigenous 
foods  and  jnactices  drawn  from  each 
grantee’s  landscape,  history,  and 
culture.  Exanqile  activities  include  the 
cultivation  of  community  gardens, 
organi/ation  of  local  farmers’  markets, 
and  the  di.ssemination  of  culturally 
appropriate  health  mes.sages  through 
storytelling,  audio  and  video  recordings, 
and  printed  materials.  In  addition,  the 
jnogram  promotes  physical  activity 
initiatives,  provides  social  support  for 
healthy  lifestyles,  and  suj)ports 
collaboration  with  other  agencies  and 
programs. 

Seventeen  (17)  tribal  organizations 
received  cooperative  agreement  funding 
under  the  initial  h’OA.  Sixteen  tribal 
organizations  applied  for  a  one-year 
extension  that  ends  September  30,  2014. 

CDC  currently  collects  information 
from  awardees  about  the  activities 
supported  with  Traditional  Foods 
funding.  Each  awardee  submits  a  shared 
data  elements  (SDE)  report  to  CDC 
through  a  Web-based  interface. 
Information  has  been  collected  twice 
per  year,  in  spring  and  fall.  CDC 
anticipates  that  the  spring  2014  report 
will  be  submitted  to  CDC  under  the 
current  OMB  clearance  (OMB  No.  0920- 
0889,  exp.  6/30/2014).  In  order  to 
receive  a  final  report  in  the  fall  of  2014, 
CDC  is  requesting  a  six-month 
continuation  of  OMB  approval,  through 
approximately  December  31,  2014. 
Because  of  the  variety  of  food-  and 
lifestyle-related  programs  that  take  place 
in  the  late  spring,  summer,  and  early 
fall,  CDC  wants  to  ensure  complete  and 


accurate  reporting  of  awardee  activities 
conducted  the  final  months  of 
cooperative  agreement  funding. 

There  are  no  proposed  changes  to  the 
data  collection  instrument,  data 
collection  methodology,  or  the 
estimated  burden  per  response.  The  SDE 
will  continue  to  be  submitted  to  CDC 
using  Survey  Monkey,  an  electronic 
Web-based  interface.  The  estimated 
burden  per  response  is  two  hours.  Each 
grantee  will  rciceivc;  a  j)ersonalized 
advance  notification  letter,  followcul  by 
ail  email  with  a  link  to  tbe  Survey 
Monkey  site.  Changes  to  be 
inqilemented  in  tins  Revision  re(|nest 
include:  1)  A  reduction  in  tbe  number 
of  res|)ondents,  from  17  to  Ki,  2)  a 
change  in  tbe  fre(]uency  of  rejiorting 
(only  one  .SDE  nqiort  will  be  receiveil 
during  tbe  six-montb  extension  jieriod), 
and  3)  discontinuation  of  tbe  one-time 
retrospective  data  collection  that  was 
jiart  of  tbe  initial  three- year  clearance 
recpiest . 

ClXi  will  continue  to  use  the  SDE 
reports  to  compile  a  systematic, 
(juantifiable  inventory  of  activities, 
[jroducts,  and  outcomes  associated  with 
the  Traditional  E’oods  program.  The  SDE 
ahso  allow  CDC  to  analyze  aggregate  data 
for  improved  technical  assistance  and 
overall  program  improvement, 
reporting,  and  identification  of 
outcomes;  allow  CDC  and  grantees  to 
create  a  comprehensive  inventory/ 
resource  library  of  diabetes  primary 
prevention  ideas  and  approaches  for 
AI/AN  communities  and  identify 
emerging  best  practices;  and  improve 
dissemination  of  success  stories. 

Respondents  will  be  16  Tribes  and 
Tribal  organizations  that  receive 
funding  through  the  Traditional  Foods 
program.  Participation  in  this 
information  collection  is  required  for 
Traditional  Foods  program  awardees. 
There  are  no  costs  to  respondents  other 
than  their  time. 

The  total  estimated  annualized 
burden  hours  are  32. 
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Estimated  Annualized  Burden  Hours 


Type  of  respondents 

Form  name 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Average 
burden  per 
response 
(in  hr) 

AI/AN  Tribal  Grantees . 

Traditional  Foods  Shared  Data  Elements . 

16 

1 

2 

Leroy  A.  Richardson, 

Chief,  Information  Collection  Review  Office, 
Office  of  Scientific  Integrity,  Office  of  the 
Associate  Director  for  Science,  Office  of  the 
Director,  Centers  for  Disease  Control  and 
Prevention. 

IFR  Doc.  2014-08169  Filed  4-10-14;  8:45  am] 

BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30Day-1 4-0591] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (0MB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  (404)  639-7570  or  send  an 
email  to  omb@cdc.gov.  Send  written 
comments  to  CDC  Desk  Officer,  Office  of 
Management  and  Budget,  Washington, 
DC  20503  or  by  fax  to  (202)  395-5806. 
Written  comments  should  be  received 
within  30  days  of  this  notice. 


Proposed  Project 

Select  Agent  Distribution  Activity 
(SADA):  Request  for  Select  Agent 
(0MB  Control  No.  0920-0591  exp. 
7/31/2014) — Extension — National 
Center  for  Emerging  and  Zoonotic 
Infectious  Diseases  (NCEZID),  Centers 
for  Disease  Control  and  Prevention 
(CDC). 

Background  and  Brief  Description 

The  Centers  for  Disease  Control  and 
Prevention  is  requesting  approval  to 
continue  data  collection  under  the 
Select  Agent  Distribution  Activity 
(SADA).  The  purpose  of  this  data 
collection  is  to  provide  a  systematic  and 
consistent  mechanism  to  review 
requests  that  come  to  CDC  for  Select 
Agents.  The  term  select  agents  is  used 
to  describe  a  limited  group  of  viruses, 
bacteria,  rickettsia,  and  toxins  that  have 
the  potential  for  use  as  agents  of 
bioterrorism,  inflicting  significant 
morbidity  and  mortality  on  susceptible 
populations.  The  SADA  form  is 
scheduled  to  expire  on  07/31/2014. 

SADA  was  originally  created  for  the 
anticipated  large  number  of  requests  for 
select  agents  by  investigators  seeking 
National  Institutes  of  Health  grants.  The 
process  was  established  to  lessen  the 
burden  on  CDC  Subject  Matter  Experts 

Estimated  Annualized  Burden  Hours 


(SMEs)  who  would  be  receiving  requests 
for  access  to  select  agents  housed  within 
NCEZID.  The  SADA  application  is  a 
Material  Transfer  Agreement  that  is 
specific  to  select  agent  requests. 
Although  the  SADA  Office  has  not 
received  a  new  application  since  the  last 
0MB  request,  they  have  received  several 
inquiries  and  provided  assistance  to 
both  internal  SMEs  as  well  as  outside 
requestors. 

CDC  has  deposited  a  variety  of  strains 
into  the  BEI  Resources  repository  and 
requestors  now  have  the  option  of 
requesting  materials  using  this 
mechanism.  However,  CDC  would  like 
to  maintain  the  ability  to  process 
requests  if  they  receive  them  and  is 
therefore  making  a  request  to  use  the 
SADA  application  indefinitely. 

The  number  of  potential  respondents 
in  a  given  year  is  unknown.  The 
estimates  below  are  based  on  if  they 
were  to  receive  requests  from  900 
respondents. 

A  user  fee  will  be  collected  to  recover 
costs  for  materials,  handling  and 
shipping  (except  for  public  health 
laboratories).  The  cost  to  the  respondent 
will  vary  based  on  which  agent  is 
requested.  The  total  hour  burden  is  450 
hours. 


Type  of 
respondents 

Form  name 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Avg. 

burden  per 
response 
(in  hrs.) 

Researcher . 

SADA  Request  for  Select  Agent . 

900 

1 

30/60 

Total 

LeRoy  Richardson 

Chief,  Information  Collection  Review  Office, 
Office  of  Scientific  Integrity,  Office  of  the 
Associate  Director  for  Science,  Office  of  the 
Director,  Centers  for  Disease  Control  and 
Prevention. 

|FR  Doc.  2014-08168  Filed  4-10-14;  8:45  am] 

BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-1 4-0909] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 


opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  404-639-7570  or  send 
comments  to  Leroy  Richardson,  1600 
Clifton  Road,  MS  D-74,  Atlanta,  GA 
30333  or  send  an  email  to  omb@cdc.gov. 

Comments  are  invited  on:  (a)  Whetner 
the  proposed  collection  of  information 
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is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Written  comments  should 
bo  received  within  60  days  of  this 
notice. 

Proposed  Project 

CDC  Diabetes  Prevention  Recognition 
Program  (DPRP)  (OMB  No.  0920-0909, 
exp .  11/30/2014 ) — Revision — National 
Center  for  Chronic  Disease  Prevention 
and  Health  Promotion  (NCCDPHP), 
Centers  for  Disease  Control  and 
Prevention  (CDC). 

Background  and  Brief  Description 

Evidence  from  efficacy  and 
effectiveness  research  studies  has 
shown  that  lifestyle  modifications 
leading  to  weight  loss  and  increased 
physical  activity  can  prevent  or  delay 
type  2  diabetes  in  individuals  with 
prediabetes  or  those  at  high  risk  of 
developing  diabetes.  To  translate  these 
research  findings  into  practice,  section 
399V-3  of  Public  Law  111-148,  directed 
Centers  for  Disease  Control  “to 
determine  eligibility  of  entities  to 
deliver  community-based  type  2 
diabetes  prevention  services,”  monitor 
and  evaluate  the  services,  and  provide 
technical  assistance.  To  this  end,  CDC’s 
Division  of  Diabetes  Translation  (DDT) 
established  and  administers  the 
Diabetes  Prevention  Recognition 
Program  (DPRP),  which  recognizes 
organizations  that  deliver  diabetes 
prevention  programs  according  to 
requirements  set  forth  in  the  “Centers 
for  Disease  Control  and  Prevention 
Recognition  Program  Standards  and 
Operating  Procedures”  [DPRP 
Standards).  Two  levels  of  recognition 
are  provided:  Pending  recognition,  for 
new  applicants  that  have  submitted  an 
application  and  meet  eligibility  criteria 
defined  by  the  DPRP  Standards,  and 


Full  recognition,  for  programs  that  have 
demonstrated  effectiveness  according  to 
DPRP  standards.  DDT  maintains  a 
public  registry  of  these  organizations, 
which  can  be  used  by  people  at  high 
risk  of  type  2  diabetes,  their  health  care 
providers,  and  health  payers  to  locate 
organizations  that  offer  DPRP- 
recognized  diabetes  prevention 
programs  or  are  in  the  processing  of 
obtaining  recognition  through  the  DPRP. 

In  2011,  CDC  received  Office  of 
Management  and  Budget  (OMB) 
approval  to  collect  information  needed 
to  administer  the  DPRP  (CDC  Diabetes 
Prevention  Recognition  Program,  OMB 
No.  0920-0909,  exp.  11/30/2014).  Two 
types  of  information  are  collected  from 
organizations  seeking  DPRP  recognition: 
Application  data  and  evaluation  data. 

The  one-time  application  form  can  be 
completed  on-line  at  any  time.  In 
addition,  organizations  submit  de- 
identified  process  and  outcome 
evaluation  data  to  CDC  electronically 
twice  per  year.  The  due  dates  for  these 
submissions  are  determined  by  the  date 
of  the  organization’s  initial  application. 
CDC  uses  the  process  and  outcome  data 
to  monitor  and  evaluate  program 
effectiveness  and  to  provide  targeted 
technical  assistance  to  applicants. 

CDC  requests  an  additional  three 
years  of  OMB  approval  to  continue 
collecting  the  information  needed  to 
administer  the  DPRP.  Based  on 
experience  with  the  DPRP  from  2011- 
2014,  and  feedback  from  applicant 
organizations  and  internal  and  external 
partners,  CDC  plans  to  revise  the  DPRP 
Standards  and  the  associated 
information  collection.  A  key  change 
relates  to  incorporation  of  a  new  mode 
of  service  delivery.  Because  future 
programs  will  be  allowed  to  deliver 
lifestyle  programs  in  a  virtual  or 
electronic  mode,  DPRP  requirements  for 
hour-long  sessions  and  written  materials 
for  participants  have  been  dropped.  A 
new  program  mode  data  element  (in- 
person,  virtual,  other)  will  be  added  to 
the  DPRP  application  form  to  facilitate 
the  identification  and  evaluation  of 
programs,  by  mode.  This  information 
will  also  be  published  in  the  DPRP 
registry.  Additionally,  CDC  plans  to 
initiate  the  following  changes  in  the 

Estimated  Annualized  Burden  Hours 


data  elements  collected:  (1)  Add  fields, 
if  applicable,  for  contact  information  for 
an  additional  organizational  contact  and 
data  preparer  to  the  application  form. 
These  additional  organization  contacts 
are  necessary  to  facilitate 
communication  in  light  of  a  large 
volume  of  turnover  in  recognized 
organizations  and  to  enable  DPRP  staff 
to  provide  technical  assistance  directly 
to  the  data  preparer.  (2)  Add  Participant 
State  [of  residence]  to  the  evaluation 
data.  This  information  will  allow  DPRP 
to  capture  the  reach  of  virtual  programs 
and  allow  for  reporting  by  state  or 
region.  (3)  Change  the  Core  Course  Code 
to  Class  Code.  This  change  will  allow 
DPRP  to  track  each  one-year  lifestyle 
program  when  participants  move  from 
one  participant  group  to  another,  even 
when  the  change  involves  a  different 
mode  of  delivery.  (4)  Simplify  the  codes 
for  Participation  Prediabetes 
Determination  by  reducing  the  number 
of  required  responses  from  five  to  three. 
(5)  Discontinue  the  collection  of  the 
Location  Code,  Lifestyle  Coach  ID, 
Session  Type  and  Session  ID. 

Additional  changes  to  the  DPRP 
Standards  or  DPRP  information 
collection  may  be  requested  during  the 
period  of  the  Revision  request,  as  CDC 
continues  discussions  with  recognized 
programs  and  potential  applicants  and 
reviews  results  from  ongoing  studies. 

During  the  period  of  this  Revision, 
CDC  estimates  receipt  of  approximately 
350  DPRP  application  forms  per  year. 
The  estimated  burden  per  response  is 
one  hour.  In  addition,  CDC  estimates 
receipt  of  semi-armual  evaluation  data 
submissions  from  1,200  organizations. 
Evaluation  data  will  be  received  from  a 
mix  of  new  DPRP  applicant 
organizations  as  well  as  previous 
applicants  whose  performance  is  being 
assessed  for  compliance  with  the  DPRP 
Standards.  The  estimated  burden  per 
response  is  one  hour.  The  estimated 
burden  per  response  is  modest  since  the 
information  requested  for  DPRP 
recognition  is  routinely  collected  by 
most  organizations  that  deliver  lifestyle 
programs. 

Participation  in  the  DPRP  is 
voluntary,  and  there  are  no  costs  to 
respondents  other  than  their  time. 


Type  of  respondent 

Form  name 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Avg.  burden 
per  response 
(in  hr) 

Total  burden 
(in  hr) 

Organizations  that  deliver  type  2  dia- 

DPRP  Application  Form  . 

350 

1 

1 

350 

betes  prevention  programs. 

DPRP  Evaluation  Data . 

1,200 

2 

1 

2,400 
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Type  of  respondent 

Form  name 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Avg.  burden 
per  response 
(in  hr) 

Total  burden 
(in  hr) 

Total  . 

2,750 

Leroy  A.  Richardson, 

Chief,  Information  Collection  Review  Office, 
Office  of  Scientific  Integrity,  Office  of  the 
Associate  Director  for  Science,  Office  of  the 
Director,  Centers  for  Disease  Control  and 
Prevention. 

|FR  Doc.  2014-08170  Filed  4-10-14;  8:45  am) 

BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30Day-14-14AC] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (0MB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  (404)  639-7570  or  send  an 
email  to  omb@cdc.gov.  Send  written 
comments  to  CDC  Desk  Officer,  Office  of 
Management  and  Budget,  Washington, 
DC  20503  or  by  fax  to  (202)  395-5806. 
Written  comments  should  be  received 
within  30  days  of  this  notice. 

Proposed  Project 

Application  of  a  Web-based  Health 
Survey  Tool  in  Schools — New — 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH),  Centers  for 
Disease  Control  and  Prevention  (CDC). 


Background  and  Brief  Description 

The  mission  of  the  National  Institute 
for  Occupational  Safety  and  Health 
(NIOSH)  is  to  promote  safety  and  health 
at  work  for  all  people  through  research 
and  prevention.  The  Occupational 
Safety  and  Health  Act,  Public  Law  91- 
596  (section  20[a]  [1]),  authorizes 
NIOSH  to  conduct  research  to  advance 
the  health  and  safety  of  workers.  NIOSH 
is  proposing  to  conduct  a  health 
questionnaire  of  employees  in  50 
elementary  schools  in  a  large  school 
district  in  the  Northeastern  United 
States. 

According  to  the  2012  Bmeau  of 
Labor  Statistics  survey,  the  educational 
services  sector  employs  approximately 
12.9  million  workers,  with  8.4  million 
working  in  elementary  and  secondary 
schools.  A  2010  analysis  of  data  on  U.S. 
working  adults  indicated  that  the 
educational  services  sector  had  one  of 
the  highest  prevalences  of  current 
asthma  at  13.1%. 

In  1995,  the  Government  Accounting 
Office  reported  that  about  33%  of 
schools  in  the  U.S.  needed  extensive 
repair  or  replacement  of  one  or  more 
buildings,  which  includes  problems 
related  to  dampness  and  mold.  A  better 
understanding  of  school  building 
conditions  related  to  dampness  and 
mold,  as  well  as  associated  health 
effects,  is  essential  for  the  prevention  of 
work-related  illness  in  school  staff. 

NIOSH  requests  0MB  approval  to 
administer  an  internet-based 
questionnaire  to  collect  health 
information  on  staff  from  50  schools 
within  this  school  district.  The  survey 

Estimated  Annualized  Burden  Hours 


will  be  conducted  concurrently  with  a 
field-based  environmental  survey  using 
a  dampness  and  mold  assessment  tool, 
which  was  developed  by  NIOSH  to 
collect  information  on  dampness  and 
mold  in  buildings.  NIOSH  will 
collaborate  with  the  school  district  and 
local  teachers  union  to  recruit  a  broad 
range  of  school  staff  as  participants, 
including  teachers,  administrative  staff, 
facilities  and  maintenance  staff,  nurses 
and  counselors,  and  kitchen  staff  for 
this  study.  Results  will  be  used  to 
determine  possible  relationships 
between  health  outcomes  and 
environmental  conditions,  specifically 
conditions  related  to  dampness  and 
mold.  Results  will  also  help  to  validate 
the  dampness  and  mold  assessment 
tool. 

Overall  results  will  benefit  many 
stakeholders,  including  school-affiliated 
and  general  administrative  personnel, 
facilities  and  maintenance 
representatives,  building  owners,  and 
safety  and  health  professionals  charged 
with  the  prevention,  identification,  and 
remediation  of  environmental  issues 
when  occupant  health  concerns  are 
raised. 

NIOSH  anticipates  that  the  internet- 
based  questionnaire  will  begin  in  the 
spring  of  2014.  All  participants  will  be 
asked  to  complete  the  same 
questionnaire,  which  will  take 
approximately  20  minutes  to  complete. 
All  questionnaire  results  will  be  stored 
and  analyzed  the  CDC. 

The  total  estimated  burden  for  this 
one-time  collection  of  data  is  1,567 
hours. 


Type  of  participants 

Testing 

Number  of 
participants 

Number  of 
responses 
per 

participants 

Average 
burden  per 
response 
(in  hours) 

Elementary  School  Employees . 

Questionnaire  . 

4,700 

1 

20/60 

Leroy  Richardson, 

Chief,  Information  Collection  Review  Office, 
Office  of  Scientific  Integrity,  Office  of  the 
Associate  Director  for  Science,  Office  of  the 
Director,  Centers  for  Disease  Control  and 
Prevention. 

|FR  Doc.  2014-08167  Filed  4-10-14;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention  (CDC) 

[CDC-201 4-0006,  Docket  Number  NIOSH- 
273] 

Notice  of  Draft  Document  for  Public 
Comment 

AGENCY:  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  and  Prevention  (CDC), 
Department  of  Health  and  Human 
Services  (HHS). 

ACTION:  Notice  of  draft  document  for 
public  comment. 

SUMMARY:  The  National  Institute  for 
Occupational  Safety  and  Health  of  the 
Centers  for  Disease  Control  and 
Prevention  announces  the  availability  of 
a  draft  method  to  be  published  in  the 
NIOSH  Manual  of  Analytical  Methods 
(NMAM)  entitled  “Method  8324:  3- 
Bromopropionic  acid  in  urine;  A 
metabolite  of  1-bromopropane”  now 
available  for  public  comment.  To  view 
the  notice  and  related  materials,  visit 
http://www.regulations.gov  and  enter 
CDC-2014-0006  in  the  search  field  and 
click  “Search.” 

Public  comment  period:  Comments 
must  be  received  June  10,  2014. 
ADDRESSES:  You  may  submit  comments, 
identified  by  CDC-2014-0006  and 
Docket  Number  NIOSH-273,  by  either 
of  the  following  two  methods; 

•  Federal  eRulemaking  Portal: 
https://www.regulations.gov  Follow  the 
instructions  for  submitting  comments. 

•  Mail:  NIOSH  Docket  Office,  Robert 
A.  Taft  Laboratories,  4676  Columbia 
Parkway,  MS  C-34,  Cincinnati,  Ohio 
45226. 

Instructions:  All  information  received 
in  response  to  this  notice  must  include 
the  agency  name  and  docket  number 
[CDC-2014-0006:  NIOSH-273].  All 
relevant  comments  received  will  be 
posted  without  change  http:// 
www.regulations.gov,  including  any 
personal  information  provided.  All 
information  received  in  response  to  this 
notice  will  also  be  available  for  public 
examination  and  copying  at  the  NIOSH 
Docket  Office,  4676  Columbia  Parkway, 
Room  109,  Cincinnati,  OH  45226. 
SUPPLEMENTARY  INFORMATION: 

Background:  The  NIOSH  Manual  of 
Analytical  Methods  (NMAM)  was  first 
published  in  1974  and  currently 
contains  over  300  methods  that  can  be 
used  by  the  occupational  safety  and 
health  community  to  measure  worker 
exposures.  1-Bromopropane  is  an 
industrial  solvent  often  used  as  a 


substitute  for  a  number  of 
chlorofluorocarbon  solvents  which  were 
withdrawn  from  use  because  of  their 
possible  damaging  effects  to  the  ozone 
layer.  3-Bromopropionic  acid  is  a 
human  metabolite  of  1-bromopropane 
and  a  proposed  biomarker  of  exposure. 
An  accurate  and  precise  method  was 
developed  for  the  detection  and 
quantitation  of  3-bromopropionic  acid 
in  human  urine.  This  method  was 
published  in  the  literature  (B’Hymer  CB, 
Cheever  KL  [2004].  J  Chromatogr  B 
802:361-366).  The  method  was 
validated  by  a  second  laboratory  and  is 
proposed  for  inclusion  in  NMAM’s  5th 
Edition. 

FOR  FURTHER  INFORMATION  CONTACT:  Dale 
Shoemaker,  Ph.D.,  NIOSH  DART,  4676 
Columbia  Parkway  MS  R-7,  Cincinnati, 
OH  45226.  (513)  841-4523. 

Dated:  April  7,  2014. 

John  Howard, 

Director,  National  Institute  for  Occupational 
Safety  and  Health,  Centers  for  Disease  Control 
and  Prevention. 

|FR  Doc.  2014-08141  Filed  4-10-14;  8:45  am) 
BILLING  CODE  4163-19-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Board  of  Scientific  Counselors, 

National  Center  for  Health  Statistics 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC),  National 
Center  for  Health  Statistics  (NCHS) 
announces  the  following  meeting  of  the 
aforementioned  committee: 

Times  and  Dates:  11:00  a.m.-5:30  p.m., 

May  12,  2014,  8:30  a.m.-l:00  p.m..  May  13, 
2014 

Place:  NCHS  Headquarters,  3311  Toledo 
Road,  Hyattsville,  Maryland  20782. 

Status:  This  meeting  is  open  to  the  public; 
however,  visitors  must  be  processed  in 
accordance  with  established  federal  policies 
and  procedures.  For  foreign  nationals  or  non- 
US  citizens,  pre-approval  is  required  (please 
contact  Gwen  Mustaf,  301—458-4500,  glm4@ 
cdc.gov,  or  Virginia  Cain,  vcain@cdc.gov  at 
least  10  days  in  advance  for  requirements). 
All  visitors  are  required  to  present  a  valid 
form  of  picture  identification  issued  by  a 
state,  federal  or  international  government.  As 
required  by  tbe  Federal  Property 
Management  Regulations,  Title  41,  Code  of 
Federal  Regulation,  Subpart  101-20.301,  all 
persons  entering  in  or  on  Federal  controlled 
property  and  tbeir  packages,  briefcases,  and 
other  containers  in  their  immediate 
possession  are  subject  to  being  x-rayed  and 
inspected.  Federal  law  prohibits  the  knowing 
possession  or  the  causing  to  be  present  of 


firearms,  explosives  and  other  dangerous 
weapons  and  illegal  substances.  The  meeting 
room  accommodates  approximately  100 
people. 

Purpose:  This  committee  is  charged  with 
providing  advice  and  making 
recommendations  to  the  Secretary, 

Department  of  Health  and  Human  Services; 
the  Director,  CDC;  and  the  Director,  NCHS, 
regarding  the  scientific  and  technical 
program  goals  and  objectives,  strategies,  and 
priorities  of  NCHS. 

Matters  For  Discussion:  The  agenda  will 
include  welcome  remarks  by  the  Director, 
NCHS;  the  March  4-5,  2014  Office  of 
Analysis  and  Epidemiology  Program  Review; 
report  from  the  February  10-11,  2014 
National  Academy  of  Sciences  Workshop  on 
Guidelines  for  Retiuning  Individual  Results 
from  Genome  Research  Using  Population- 
Based  Specimens:  program  updates. 

Requests  to  make  oral  presentations  should 
be  submitted  in  writing  to  the  contact  person 
listed  below.  All  requests  must  contain  the 
name,  address,  telephone  number,  and 
organizational  affiliation  of  the  presenter. 

Written  comments  should  not  exceed  five 
single-spaced  typed  pages  in  length  and  must 
be  received  by  April  25,  2014. 

The  agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  For  More  Information: 
Virginia  S.  Cain,  Ph.D.,  Director  of 
Extramural  Research,  NCHS/CDC,  3311 
Toledo  Road,  Room  7208,  Hyattsville, 
Maryland  20782,  telephone  (301)  458-4500, 
fax  (301)  458-4020.  The  Director, 
Management  Analysis  and  Services  Office, 
has  been  delegated  tbe  authority  to  sign 
Federal  Register  notices  pertaining  to 
announcements  of  meetings  and  other 
committee  management  activities  for  both  the 
Centers  for  Disease  Control  and  the  Agency 
for  Toxic  Substances  and  Disease  Registry. 

Gary  J.  Johnson, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 

IFR  Doc.  2014-08199  Filed  4-10-14;  8:45  am] 

BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[Document  Identifiers:  CMS-37,  CMS-64, 
CMS-10320,  CMS-10396,  CMS-102  and 
CMS-105,  and  CMS-367] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

action:  Notice. 

SUMMARY:  The  Centers  for  Medicare  & 
Medicaid  Services  (CMSJ  is  announcing 
an  opportunity  for  the  public  to 
comment  on  CMS’  intention  to  collect 
information  from  the  public.  Under  the 
Paperwork  Reduction  Act  of  1995 
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(PRA),  federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  or  reinstatement  of  an  existing 
collection  of  information,  and  to  allow 
a  second  opportunity  for  public 
comment  on  the  notice.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency’s  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

DATES:  Comments  on  the  collection(s)  of 
information  must  be  received  by  the 
0MB  desk  officer  by  May  12,  2014. 
ADDRESSES:  When  commenting  on  the 
proposed  information  collections, 
please  reference  the  document  identifier 
or  OMB  control  number.  To  be  assured 
consideration,  comments  and 
recommendations  must  be  received  by 
the  OMB  desk  officer  via  one  of  the 
following  transmissions:  OMB,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  CMS  Desk  Officer,  Fax 
Number:  (202)  395-5806  or  Email: 

OIHA  submission@omb.eop.gov. 

To  obtain  copies  of  a  supporting 
statement  and  any  related  forms  for  the 
proposed  collection(s)  summarized  in 
this  notice,  you  may  make  your  request 
using  one  of  following: 

1.  Access  CMS’  Web  site  address  at 
http://www.cms.hhs.gov/ 
PaperworkReductionActofl  995. 

2.  Email  your  request,  including  your 
address,  phone  number,  OMB  number, 
and  CMS  document  identifier,  to 
Paperwork@cms.hhs.gov. 

3.  Call  the  Reports  Clearance  Office  at 
(410)  786-1326. 

FOR  FURTHER  INFORMATION  CONTACT: 

Reports  Clearance  Office  at  (410)  786- 
1326. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Paperwork  Reduction  Act  of  1995  (PRA) 
(44  U.S.C.  3501-3520),  federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  The  term  “collection  of 
information”  is  defined  in  44  U.S.C. 
3502(3)  and  5  CFR  1320.3(c)  and 
includes  agency  requests  or 
requirements  that  members  of  the  public 
submit  reports,  keep  records,  or  provide 
information  to  a  third  party.  Section 


3506(c)(2)(A)  of  the  PRA  (44  U.S.C. 
3506(c)(2)(A))  requires  federal  agencies 
to  publish  a  30-day  notice  in  the 
Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  or 
reinstatement  of  an  existing  collection 
of  information,  before  submitting  the 
collection  to  OMB  for  approval.  To 
comply  with  this  requirement,  CMS  is 
publishing  this  notice  that  summarizes 
the  following  proposed  collection(s)  of 
information  for  public  comment: 

1.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Quarterly 
Statement  of  Budget  for  Medical 
Assistance;  Use:  We  require  that  each 
State  Medicaid  agency  quarterly  submit 
the  Form  CMS-37  via  the  web-based 
Medicaid  and  State  Children’s  Health 
Insurance  Program  Budget  and 
Expenditure  System  (MBES/CBES).  Due 
dates  are  November  15,  February  15, 
May  15  and  August  15  of  each  fiscal 
year.  The  addendum  provides  a 
description  of  forms  contained  in  this 
package.  All  submissions  represent 
equally  important  components  of  the 
grant  award  cycle,  but  the  May  and 
November  submissions  are  particularly 
significant  for  budget  formulation.  The 
November  submission  introduces  a  new 
fiscal  year  to  the  budget  cycle  and 
serves  as  tbe  basis  for  the  formulation  of 
the  Medicaid  portion  of  the  President’s 
Budget,  which  is  presented  to  Congress 
in  January.  The  February  and  August 
submissions  are  used  primarily  for 
budget  execution  in  providing  interim 
updates  to  our  Office  of  Financial 
Management,  the  Department  of  Health 
and  Human  Services,  the  Office  of 
Management  and  Budget  and  Congress 
depending  on  the  scheduling  of  the 
national  budget  review  process  in  a 
given  fiscal  year.  These  submissions 
provide  us  with  base  information 
necessary  to  track  current  year 
obligations  and  expenditures  in  relation 
to  the  current  year  appropriation  and  to 
notify  senior  managers  of  any 
impending  surpluses  or  deficits.  Form 
Number:  CMS-37  (OCN:  0938-0101); 
Frequency:  Quarterly;  Affected  Public: 
State,  Local,  or  Tribal  Governments; 
Number  of  Respondents:  56;  Total 
Annual  Responses:  224;  Total  Annual 
Hours:  7,616.  (For  policy  questions 
regarding  this  collection  contact 
Abraham  John  at  410-786-4519). 

2.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Quarterly 
Statement  of  Expenditure  for  Medical 
Assistance;  Use:  Section  1903  of  the 
Social  Security  Act  provides  the 


authority  for  collecting  this  information. 
States  are  required  to  submit  the  form 
CMS-64  quarterly  to  us  no  later  than  30 
days  after  the  end  of  the  quarter  being 
reported.  These  submissions  provide  us 
with  the  information  necessary  to  issue 
the  quarterly  grant  awards,  monitor 
current  year  expenditure  levels, 
determine  the  allowability  of  State 
claims  for  reimbrnsement,  develop 
Medicaid  financial  management 
information  provide  for  State  reporting 
of  waiver  expenditures,  ensure  that  the 
federally-established  limit  is  not 
exceeded  for  HCBS  waivers,  and  to 
allow  for  the  implementation  of  the 
Assignment  of  Rights  and  Part  A  and 
Part  B  Premium  (i.e.,  accounting  for 
overdue  Part  A  and  Part  B  Premiums 
under  State  buy-in  agreements) — Billing 
Offsets.  Form  Number:  CMS-64  (OCN: 
0938-0067);  Frequency:  Quarterly; 
Affected  Public:  State,  Local,  or  Tribal 
Governments;  Number  of  Respondents: 
56;  Total  Annual  Responses:  224\  Total 
Annual  Hours:  16,464.  (For  policy 
questions  regarding  this  collection 
contact  Abraham  John  at  410-786- 
4519). 

3.  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title:  Health  Care 
Reform  Insurance  Web  Portal 
Requirements;  Use:  This  information 
collection  is  mandated  by  Sections  1103 
and  10102  of  the  Patient  Protection  and 
Affordability  Care  Act,  Public  Law  111- 
148  (ACA).  Once  all  of  the  information 
is  collected  from  insurance  issuers  of 
major  medical  health  insurance  (hereon 
referred  to  as  issuers)  and  other  affected 
parties,  it  will  be  displayed  at  http:// 
www.healthcare.gov.  Issuers  are 
required  to  provide  information 
quarterly,  and  healthcare.gov  will  be 
updated  on  a  periodic  schedule  during 
each  quarter.  The  information  provided 
will  help  the  general  public  make 
educated  decisions  about  organizations 
providing  private  health  care  insurance. 
We  are  currently  updating  a  system 
(hereon  referred  to  as  web  portal)  where 
state  Departments  of  Insurance  and 
issuers  may  log  in  using  a  custom  user 
ID  and  password  validation.  The  states 
may  be  asked  to  provide  information  on 
issuers  in  their  state  and  various  Web 
sites  maintained  for  consumers.  The 
issuers  will  be  tasked  with  providing 
information  on  their  major  medical 
insurance  products  and  plans.  They  will 
ultimately  be  given  the  choice  to 
download  a  basic  information  template 
to  enter  data  then  upload  into  the  web 
portal;  to  manually  enter  data  within  the 
web  portal  itself;  or  to  submit  .xml  files 
containing  their  information.  Once  the 
states  and  issuers  submit  their  data,  they 
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will  receive  an  email  notifying  them  of 
any  errors,  and  that  their  submission 
was  received.  We  are  both  mandating 
the  issuers  verify  and  update  their 
information  on  a  quarterly  basis  and 
requesting  that  States  verify  State- 
submitted  information  on  an  annual 
basis.  In  the  event  that  an  issuer 
enhances  its  existing  plans,  proposes 
new  plans,  or  deactivates  plans,  the 
organization  would  be  required  to 
update  the  information  in  the  web 
portal.  Changes  occmring  during  the 
three  month  quarterly  periods  will  be 
allowed  utilizing  effective  dates  for  both 
the  plans  and  rates  associated  with  the 
plans.  Form  Number:  CMS-10320 
(OCN:  0938-1086);  Frequency: 

Annually,  Quarterly;  Affected  Public: 
Private  sector — Business  or  other  for- 
profits;  Number  of  Respondents:  801; 
Total  Annual  Responses:  3,051;  Total 
Annual  Hours:  27,833.  (For  policy 
questions  regarding  this  collection 
contact  Kim  Heckstall  at  410-786- 
1647.) 

4.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Medication 
Therapy  Management  Program 
Improvements;  Use:  Information 
collected  by  Part  D  medication  therapy 
management  programs  (as  required  by 
the  standardized  format  for  the 
comprehensive  medication  review 
summary)  will  be  used  by  beneficiaries 
or  their  authorized  representatives, 
caregivers,  and  their  healthcare 
providers  to  improve  medication  use 
and  achieve  better  healthcare  outcomes. 
Subsequent  to  the  publication  of  the  60- 
day  Federal  Register  notice  (January  17, 
2014;  79  FR  3207)  non-substantive 
changes  have  been  made  to  the 
information  collection  request.  Form 
Number:  CMS-10396  (OCN:  0938- 
1154);  Frequency:  Occasionally; 
Affected  Public:  Private  sector  (Business 
or  other  for-profits);  Number  of 
Respondents:  682;  Total  Annual 
Responses:  280,352;  Total  Annual 
Hours:  186,901.  (For  policy  questions 
regarding  this  collection  contact  Gary 
Wirth  at  410-786-3977). 

5.  Type  of  Information  Collection 
Request:  Extension  without  change  of  a 
currently  approved  collection;  Title  of 
Information  Collection:  Clinical 
Laboratory  Improvement  Amendments 
of  1988  (CLIA)  Budget  Workload 
Reports  and  Supporting  Regulations; 
Use:  We  will  use  the  collected 
information  to  determine  the  amount  of 
Federal  reimbursement  for  smveys 
conducted.  Use  of  the  information 
includes  program  evaluation,  audit, 
budget  formulation  and  budget 
approval.  Form  CMS-102  is  a  multi¬ 


purpose  form  designed  to  capture  and 
record  all  budget  and  expenditure  data. 
Form  CMS-105  captures  the  annual 
projected  CLIA  workload  that  the  State 
survey  agency  will  accomplish.  Our 
regional  offices  also  use  the  information 
to  approve  the  annual  projected  CLIA 
workload.  The  information  is  required 
as  part  of  the  section  1864  agreement 
with  the  state.  Form  Numbers:  CMS-102 
and  CMS-105  (OCN:  0938-0599); 
Frequency:  Quarterly;  Affected  Public: 
State,  Local,  or  Tribal  Governments; 
Number  of  Respondents:  50;  Total 
Annual  Responses:  50;  Total  Annual 
Hours:  4,500.  (For  policy  questions 
regarding  this  collection  contact  Angela 
Stancel  at  410-786-4876.) 

6.  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Medicaid  Drug 
Program — Monthly  and  Quarterly  Drug 
Reporting  Format;  Use:  Labelers  must 
transmit  drug  data  to  us  within  30  days 
after  the  end  of  each  calendar  month 
and  quarter.  We  calculate  the  unit  rebate 
amount  (URA)  for  each  National  Drug 
Code  and  distributes  to  all  state 
Medicaid  agencies.  States  use  the  URA 
to  invoice  the  labeler  for  rebates.  The 
monthly  data  is  used  to  calculate 
Federal  Upper  Limit  prices  for 
applicable  drugs  and  for  states  that  opt 
to  use  this  data  to  establish  their 
pharmacy  reimbursement  methodology. 
Form  Number:  CMS-367  (OCN:  0938- 
0578);  Frequency:  Monthly  and 
quarterly;  Ajfected  Public:  Private 
sector — Business  or  other  for-profits; 
Number  of  Respondents:  810;  Total 
Annual  Responses:  9,760;  Total  Annual 
Hours:  144,448.  (For  policy  questions 
regarding  this  collection  contact 
Samone  Angel  at  410-786-1123.) 

Dated;  April  8,  2014. 

Martique  Jones, 

Deputy  Director,  Regulations  Development 
Group,  Office  of  Strategic  Operations  and 
Regula  tory  Affairs. 

[FRDoc.  2014-08208  Filed  4-10-14;  8:45  am] 

BILLING  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[Document  Identifiers:  CMS-10463  and 
CMS-10521] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services,  HHS. 


ACTION:  Notice. 

SUMMARY:  The  Centers  for  Medicare  & 
Medicaid  Services  (CMS)  is  announcing 
an  opportunity  for  the  public  to 
comment  on  CMS’  intention  to  collect 
information  from  the  public.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information  (including  each  proposed 
extension  or  reinstatement  of  an  existing 
collection  of  information)  and  to  allow 
60  days  for  public  comment  on  the 
proposed  action.  Interested  persons  are 
invited  to  send  comments  regarding  our 
burden  estimates  or  any  other  aspect  of 
this  collection  of  information,  including 
any  of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency’s  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

DATES:  Comments  must  be  received  by 
June  10,  2014. 

ADDRESSES:  When  commenting,  please 
reference  the  document  identifier  or 
OMB  control  number  (OCN).  To  be 
assured  consideration,  comments  and 
recommendations  must  be  submitted  in 
any  one  of  the  following  ways: 

1.  Electronically.  You  may  send  your 
comments  electronically  to  http:// 
www.regulations.gov.  Follow  the 
instructions  for  “Comment  or 
Submission”  or  “More  Search  Options” 
to  find  the  information  collection 
document(s)  that  are  accepting 
comments. 

2.  Ry  regular  mail.  You  may  mail 
written  comments  to  the  following 
address:  CMS,  Office  of  Strategic 
Operations  and  Regulatory  Affairs, 
Division  of  Regulations  Development, 
Attention:  Document  Identifier/OMB 

Control  Number _ ,  Room  C4-26-05, 

7500  Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

To  obtain  copies  of  a  supporting 
statement  and  any  related  forms  for  the 
proposed  collection(s)  summarized  in 
this  notice,  you  may  make  your  request 
using  one  of  following: 

1.  Access  CMS’  Web  site  address  at 
http://www.cms.hhs.gov/ 
PaperworkReductionActofl  995. 

2.  Email  yom  request,  including  your 
address,  phone  number,  OMB  number, 
and  CMS  document  identifier,  to 
Paperwork®  cms.hhs.gov. 
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3.  Call  the  Reports  Clearance  Office  at 
(410)  786-1326. 

FOR  FURTHER  INFORMATION  CONTACT: 

Reports  Clearance  Office  at  (410)  786- 
1326. 

SUPPLEMENTARY  INFORMATION: 

Contents 

This  notice  sets  out  a  summary  of  the 
use  and  burden  associated  with  the 
following  information  collections.  More 
detailed  information  can  be  found  in 
each  collection’s  supporting  statement 
and  associated  materials  (see 
ADDRESSES). 

CMS-10463  Cooperative  Agreement 
To  Support  Navigators  in  Federally- 
Facilitated  and  State  Partnership 
Exchanges 

CMS-10521  Improving  Quality  of 
Care  in  Medicaid  and  CHIP  through 
Increased  Access  to  Preventive 
Services,  State  Survey 

Under  the  PRA  (44  U.S.C.  3501- 
3520),  federal  agencies  must  obtain 
approval  from  the  Office  of  Management 
and  Budget  (0MB)  for  each  collection  of 
information  they  conduct  or  sponsor. 

The  term  “collection  of  information’’  is 
defined  in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA 
requires  federal  agencies  to  publish  a 
60-day  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  or  reinstatement  of  an  existing 
collection  of  information,  before 
submitting  the  collection  to  OMB  for 
approval.  To  comply  with  this 
requirement,  CMS  is  publishing  this 
notice. 

Information  Collection 

1.  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Cooperative 
Agreement  to  Support  Navigators  in 
Federally-facilitated  and  State 
Partnership  Exchanges;  Use:  Section 
1311(i)  of  the  Affordable  Care  Act 
requires  Exchanges  to  establish  a 
Navigator  grant  program  as  part  of  its 
function  to  provide  consumers  with 
assistance  when  they  need  it.  Navigators 
will  assist  consmners  by  providing 
education  about  and  facilitating 
selection  of  qualified  health  plans 
(QHPs)  within  Exchanges,  as  well  as 
other  required  duties.  Section  1311(i) 
requires  that  an  Exchange  operating  as 
of  January  1,  2014,  must  establish  a 
Navigator  Program  under  which  it 


awards  grants  to  eligible  individuals  or 
entities  who  satisfy  the  requirements  to 
be  Exchange  Navigators.  For  Federally- 
facilitated  Exchanges  (FFE)  and  State 
Partnership  Exchanges  (SPEs),  we  will 
be  awarding  these  grants.  Navigator 
awardees  must  provide  weekly, 
monthly,  quarterly,  and  annual  progress 
reports  to  us  on  the  activities  performed 
during  the  grant  period  and  any  sub¬ 
awardees  receiving  funds.  Form 
Number.' CMS-10463  (OCN:  0938- 
1215);  Frequency;  Annually;  Quarterly, 
Monthly,  Weekly;  Affected  Public: 
Private  sector;  Number  of  Respondents: 
99;  Total  Annual  Responses:  5,148; 

Total  Annual  Hours:  35,640.  (For  policy 
questions  regarding  this  collection 
contact  Julia  Dreier  at  301-492—4123.) 

2.  Type  of  Information  Collection 
Request:  New  collection  (Request  for  a 
new  OMB  control  number);  Title  of 
Information  Collection:  Improving 
Quality  of  Care  in  Medicaid  and  CHIP 
through  Increased  Access  to  Preventive 
Services  State  Survey;  Use:  This  survey 
will  be  used  to  gain  a  better 
understanding  of  state  efforts  to  increase 
utilization  of  preventive  services  and  to 
develop  resources  (including 
educational  and  outreach  resources)  to 
help  states  increase  utilization  of 
preventive  services.  The  results  will 
provide  a  baseline  on  regarding 
coverage  of  preventive  services  and  will 
help  us  identify  ways  to  assist  states 
with  materials  focusing  on  prevention 
and  technical  assistance.  Form  Number: 
CMS-10521  (OCN:  0938-New); 
Frequency:  Once;  Affected  Public:  State, 
Local,  or  Tribal  Governments;  Number 
of  Respondents:  51;  Total  Annual 
Responses:  51;  Total  Annual  Hours: 

128.  (For  policy  questions  regarding  this 
collection  contact  Mary  Beth  Hance  at 
410-786-4299). 

Dated:  April  8,  2014. 

Martique  Jones, 

Deputy  Director,  Regulations  Development 
Group,  Office  of  Strategic  Operations  and 
Regulatory  Affairs. 

[FRDoc.  2014-08209  Filed  4-10-14;  8:45  am] 

BILLING  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Community  Living 

Agency  Information  Coliection 
Activities;  Proposed  Coliection; 
Comment  Request;  Reinstatement 
With  Changes  to  Titie  ill  Supplemental 
Form  to  the  Financial  Status  Report 

AGENCY:  Administration  for  Community 
Living,  HHS 


ACTION:  Notice. 

SUMMARY:  The  Administration  for 
Community  Living  (ACL)  is  announcing 
an  opportunity  for  public  comment  on 
the  proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
the  information  collection  requirements 
relating  to  the  Supplemental  Form  to 
the  Financial  Status  Report  for  all  ACL/ 
AoA  Title  III  Grantees. 

DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  June  10,  2014. 

ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to:  Alice.Kelsey© 
ocl.hhs.gov.  Submit  written  comments 
on  the  collection  of  information  to  the 
Administration  for  Community  Living, 
attn:  Alice  Kelsey,  233  N.  Michigan 
Ave.,  Suite  790,  Chicago,  IL  60661. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alice  Kelsey,  Financial  Operations 
Specialist,  Administration  for 
Community  Living,  attn:  Alice  Kelsey, 
233  N.  Michigan  Ave.,  Suite  790, 
Chicago,  IL  60661. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
“Collection  of  information’’  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  request 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  tMrd  party. 
Section  3506(c)(2)(A)  of  the  PIL\  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60  day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  ACL  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  docmnent. 
With  respect  to  the  following  collection 
of  information,  ACL  invites  comments 
on:  (1)  Whether  the  proposed  collection 
of  information  is  necessary  for  the 
proper  performance  of  ACL’s  functions, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
ACL’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 


Federal  Register/ Vol.  79,  No.  70 /Friday,  April  11,  2014 /Notices 


20213 


ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
when  appropriate,  and  other  forms  of 
information  technology.  The  template 
may  be  found  on  the  ACL  Web  site  at 
http://  WWW. acl.gov/NewsRoom/ 
Newslnfo/docs/FFR-A  CL- A  oA-Ti  tlelll- 
Supplemental_SF-425.pdf. 

The  supplemental  form  to  the 
Financial  Status  Report  for  all  ACL/AoA 
Title  III  Grantees  provides  an 
understanding  of  how  projects  funded 
by  the  Older  Americans  Act  are  being 
administered  by  grantees,  in 
conformance  with  legislative 
requirements,  pertinent  Federal 
regulations  and  other  applicable 
instructions  and  guidelines  issued  by 
the  Administration  for  Community 
Living  (ACL).  This  information  will  be 
used  for  Federal  oversight  of  Title  III 
projects.  ACL  estimates  the  burden  of 
this  collection  of  information  as  follows: 
56  State  Units  on  Aging  (SUA)  respond 
semi-annually  which  should  have  an 
average  burden  of  2  homs  per  grantee 
for  a  total  of  112  hours  per  submission. 

Dated:  April  8,  2014. 

Kathy  Greenlee, 

Administrator  and  Assistant  Secretary  for 
Aging. 

IFR  Doc.  2014-08200  Filed  4-10-14;  8:45  am] 
BILLING  CODE  4154-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Community  Living 

Paraiysis  Resource  Center 

Summary:  The  Administration  for 
Community  Living  (ACL)  is  proud  to 
announce  the  Paralysis  Resource  Center 
(PRC)  is  moving  to  ACL  as  a  result  of  the 
2014  budget  recently  signed  by 
President  Obama. 

ACL  was  formed  in  April  2012  to 
advance  policy  and  implement 
programs  that  support  the  rights  of  older 
Americans  and  people  with  disabilities 
to  live  in  their  communities  throughout 
their  lifespan.  The  mission  of  the  PRC 
aligns  perfectly  with  ACL’s  mission  and 
provides  the  Administration  with 
important  new  programmatic 
opportunities  to  help  persons  with 
physical  disabilities  as  well  as  older 
adults  and  people  with  developmental 
disabilities. 

The  PRC  provides  a  comprehensive, 
national  source  of  information  for 
people  living  with  paralysis  and  their 
families  to  promote  health,  foster 


involvement  in  the  community,  and 
improve  quality  of  life.  Resources  on 
spinal  cord  injury,  paralysis  and 
mobility -related  disabilities,  including 
information  and  referral  by  phone  and 
email  are  available  in  English  and 
Spanish.  The  PRC  currently  operates 
through  a  cooperative  agreement 
between  the  Christopher  &  Dana  Reeve 
Foundation  and  the  U.S.  Department  of 
Health  and  Human  Services  (HHS) 
Centers  for  Disease  Control  and 
Prevention  (CDC).  ACL  will  be  working 
with  the  CDC  on  transitioning  the 
program  to  ACL. 

Program  Name:  Paralysis  Resource 
Center. 

Award  Amount:  Up  to  $6,683,000. 

Project  Period:  6/1/2014  to  5/31/2015. 

Award  Type:  Cooperative  Agreement. 

Statutory  Authority:  This  program  is 
authorized  under  Section  301  of  the  Public 
Health  Service  Act  (42  U.S.C.  241, 

247b(k)(2)). 

Catalog  of  Federal  Domestic  Assistance 
(CFDA)  Number:  93.325  Discretionary 
Projects. 

Dates: 

•  Application  Submission  deadline: 
May  12,  2014. 

•  The  anticipated  budget  period  start 
date  is  June  1,  2014. 

1.  Program  Description 

The  purpose  of  the  program  is  to 
provide  funding  to  support  a  national 
Paralysis  Resource  Center  to  improve 
the  health  and  quality  of  life  of 
individuals  living  with  paralysis  and 
their  families  by  raising  awareness  of 
and  facilitating  access  to  a  broad  range 
of  services  relevant  to  individuals  with 
paralysis.  The  Paralysis  Resource  Center 
will  work  to  remove  environmental 
barriers  to  health  for  individuals  living 
with  paralysis  and  expand  the 
knowledge  base  of  proven,  successful 
health  promotion  strategies  leading  to 
improved  physical  and  emotional  health 
for  this  population,  improving  the 
understanding  of  the  true  burden  of 
paralysis  by  disease  category,  injury, 
and  quality  of  life  indicators  and  to 
measure  secondary  complications,  and 
conducting  evaluation  projects  to 
translate  clinical  rehabilitation  treadmill 
therapy  to  community-based  settings 
and  training  health  care  professionals  to 
deliver  this  intervention.  This  program 
addresses  the  “Healthy  People  2020” 
focus  area(s):  Access  to  Health  Services; 
Adolescent  Health;  Disability  and 
Health;  Early  and  Middle  Childhood; 
Educational  and  Community-Based 
Programs;  Health  Communication  and 
Health  IT;  Healthcare- Associated 
Infections;  Nutrition  and  Weight  Status; 
Older  Adults;  Physical  Activity  and 


Fitness;  Quality  of  Life  and  Well-Being; 
Social  Determinants  of  Health;  and 
Tobacco  Use. 

Justification  for  the  Exception  to 
Competition 

The  PRC  currently  operates  through  a 
cooperative  agreement  between  the 
Christopher  &  Dana  Reeve  Foundation 
and  the  U.S.  Department  of  Health  and 
Human  Services  (HHS)  Centers  for 
Disease  Control  and  Prevention  (CDC). 

To  ensure  uninterrupted  continuation  of 
the  grant  goals  and  objectives  and  given 
the  administrative  burden  of  holding  an 
open  competition  and  awarding  a  new 
grant  given  the  short  time  since  the 
funds  were  appropriated,  ACL  will 
award  a  one  year  continuation  to  the 
incumbent  Paralysis  Resource  Center  at 
the  Christopher  &  Dana  Reeve 
Foundation.  Failure  to  move  forward 
with  this  deviation  would  disrupt  ACL’s 
ability  to  improve  and  advance  the  PRC 
program  as  one  cohesive  and  consistent 
program  nationally. 

•  Eligible  Applicants:  Incumbent 
Paralysis  Resource  Center  with  award 
expiration  date  of  5/31/14. 

II.  Evaluation  Criteria 

Information  previously  provided  in 
semi-annual  reports,  as  well  as 
information  in  the  non-competing 
extension  application  will  be 
considered  to  determine  satisfactory 
progress  of  the  grantee  project  and 
ensure  that  proposed  activities  are 
within  the  approved  scope  and  budget 
of  the  grant.  Areas  that  will  be  evaluated 
include: 

A.  Project  Relevance  &  Current  Need. 

B.  Approach. 

C.  Budget. 

D.  Project  Impact. 

E.  Organizational  Capacity. 

III.  Application  and  Submission 
Requirements 

A.  SF  424 — Application  for  Federal 

Assistance. 

B.  SF  424A — Budget  Information. 

C.  Separate  Budget  Narrative/ 

Justification. 

D.  SF  424B — Assurances.  Note:  Be  sure 

to  complete  this  form  according  to 
instructions. 

E.  Lobbying  Certification. 

F.  Program  narrative — no  more  than  10 

pages. 

•  The  project  narrative  must  be 
submitted  to  GrantSolutions.  The 
narrative  must  be  submitted  in  the 
following  format: 

•  Maximum  number  of  pages;  10 — If 
the  narrative  exceeds  the  page  limit, 
only  the  first  pages  which  are  within  the 
page  limit  will  be  reviewed. 

•  Font  size:  12  point  unreduced; 
Times  New  Roman  is  preferred. 
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•  Double  spaced. 

•  Page  margin  size:  One  inch. 

•  Number  all  narrative  pages;  not  to 
exceed  the  maximum  number  of  pages. 

•  Include  a  table  of  contents. 

•  Application  should  be  submitted 
through  Grantsolutions  at 

WWW.  gran  tsol  u  tion  s  .gov. 

The  narrative  should  address 
activities  to  be  conducted  over  the 
entire  project  period  and  must  include 
the  following  items  in  the  order  listed: 

i.  Plan. 

ii.  Methods. 

iii.  Objectives. 

iv.  Timeline. 

V.  Staff. 

vi.  Understanding. 

vii.  Need. 

viii.  Evaluation  and  Performance 
Measures. 

The  budget  and  budget  justification 
will  be  included  as  a  separate 
attachment,  not  to  be  counted  in  the 
narrative  page  limit.  Additional 
information  may  be  included  in  the 
application  appendices.  The  appendices 
will  not  be  counted  toward  the  narrative 
page  limit.  This  additional  information 
includes: 

•  Curriculum  Vitae,  Resumes, 
Organizational  Charts,  and  Letters  of 
Support.  Additional  information 
submitted  via  GrantSolutions.gov 
should  be  uploaded  in  a  PDF  file  format, 
and  should  be  named  as  appropriate, 
such  as  publications,  reports,  etc. 

•  No  more  than  15  attachments 
should  be  uploaded  per  application. 

G.  Work  Plan. 

H.  Grantees  will  be  required  to  access 

the  non-competing  application  kit 
in  GrantSolutions.gov  to  submit  all 
materials  for  this  application. 

rv.  Application  Review  Information 

Applications  will  be  objectively 
reviewed  by  Federal  staff  utilizing  the 
evaluation  criteria  listed  above  in 
Section  II. 

V.  Agency  Contact 

For  further  information  or  comments 
regarding  this  program  expansion 
supplement,  contact  Ophelia  M. 
McLain,  U.S.  Department  of  Health  and 
Human  Services,  Administration  for 
Community  Living,  Administration  on 
Intellectual  and  Developmental 
Disabilities,  Office  of  Innovation,  One 
Massachusetts  Avenue  NW., 
Washington,  DC  20001;  telephone  (202) 
690-7025;  fax  (202)  357-3560;  email 
Ophelia.McLain@acl.hhs.gov. 


Dated:  April  8,  2014. 

Kathy  Greenlee, 

Administrator  and  Assistant  Secretary  for 
Aging. 

[FR  Doc.  2014-08195  Filed  4-10-14;  8:45  am] 

BILLING  CODE  4154-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-201 3-P-1 51 5] 

Determination  That  ZOVIRAX 
(Acyclovir  Sodium)  injection, 

Equivaient  to  250  Miliigrams  Base/Viai, 
500  Milligrams  Base/Viai,  and  1  Gram 
Base/Vial,  Was  Not  Withdrawn  From 
Saie  for  Reasons  of  Safety  or 
Effectiveness 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
that  ZOVIRAX  (acyclovir  sodium) 
Injection,  equivalent  to  (EQ)  250 
milligrams  (mg)  base/vial,  500  mg  base/ 
vial,  and  Igram  (g)  base/vial,  was  not 
withdrawn  from  sale  for  reasons  of 
safety  or  effectiveness.  This 
determination  will  allow  FDA  to 
approve  abbreviated  new  drug 
applications  (ANDAs)  for  ZOVIRAX 
(acyclovir  sodium)  Injection,  EQ  250  mg 
base/vial,  500  mg  base/vial,  and  1  g 
base/vial,  if  all  other  legal  and 
regulatory  requirements  are  met. 

FOR  FURTHER  INFORMATION  CONTACT: 
Darren  Eicken,  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration,  10903  New 
Hampshire  Ave.,  Bldg.  51,  Rm.  6206, 
Silver  Spring,  MD  20993-0002,  240- 
402-0978. 

SUPPLEMENTARY  INFORMATION:  In  1984, 
Congress  enacted  the  Drug  Price 
Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
(the  1984  amendments),  which 
authorized  the  approval  of  duplicate 
versions  of  drug  products  under  an 
ANDA  procedure.  ANDA  applicants 
must,  with  certain  exceptions,  show  that 
the  drug  for  which  they  are  seeking 
approval  contains  the  same  active 
ingredient  in  the  same  strength  and 
dosage  form  as  the  “listed  drug,”  which 
is  a  version  of  the  drug  that  was 
previously  approved.  ANDA  applicants 
do  not  have  to  repeat  the  extensive 
clinical  testing  otherwise  necessary  to 
gain  approval  of  a  new  drug  application 
(NDA). 

The  1984  amendments  include  what 
is  now  section  505(j)(7)  of  the  Federal 


Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
355(j)(7)),  which  requires  FDA  to 
publish  a  list  of  all  approved  drugs. 

FDA  publishes  this  list  as  part  of  the 
“Approved  Drug  Products  With 
Therapeutic  Equivalence  Evaluations,” 
which  is  known  generally  as  the 
“Orange  Book.”  Under  FDA  regulations, 
drugs  are  removed  from  the  list  if  the 
Agency  withdraws  or  suspends 
approval  of  the  drug’s  NDA  or  ANDA 
for  reasons  of  safety  or  effectiveness  or 
if  FDA  determines  that  the  listed  drug 
was  withdrawn  from  sale  for  reasons  of 
safety  or  effectiveness  (21  CFR  314.162). 

A  person  may  petition  the  Agency  to 
determine,  or  the  Agency  may 
determine  on  its  own  initiative,  whether 
a  listed  drug  was  withdrawn  from  sale 
for  reasons  of  safety  or  effectiveness. 

This  determination  may  be  made  at  any 
time  after  the  drug  has  been  withdrawn 
from  sale,  but  must  be  made  prior  to 
approving  an  ANDA  that  refers  to  the 
listed  drug  (§  314.161  (21  CFR  314.161)). 
FDA  may  not  approve  an  ANDA  that 
does  not  refer  to  a  listed  drug. 

ZOVIRAX  (acyclovir  sodium) 

Injection,  EQ  250  mg  base/vial,  500  mg 
base/vial,  and  Ig  base/vial,  is  the  subject 
of  NDA  18-603,  held  by 
GlaxoSmithKline  and  initially  approved 
on  October  22,  1982.  ZOVIRAX 
(acyclovir  sodium)  is  indicated  for  the 
treatment  of  herpes  and  varicella-zoster 
(shingles)  in  immunocompromised 
patients. 

In  a  letter  dated  June  20,  2005, 
GlaxoSmithKline  notified  FDA  that 
ZOVIRAX  (acyclovir  sodium)  Injection, 
EQ  250  mg  base/vial,  500  mg  base/vial, 
and  Ig  base/vial,  was  being 
discontinued,  and  FDA  moved  the  drug 
product  to  the  “Discontinued  Drug 
Product  List”  section  of  the  Orange 
Book. 

Lachman  Consultant  Services,  Inc., 
submitted  a  citizen  petition  dated 
November  15,  2013  (Docket  No.  FDA- 
2013-P-1515),  under  21  CFR  10.30, 
requesting  that  the  Agency  determine 
whether  ZOVIRAX  (acyclovir  sodium) 
Injection,  EQ  1  g  base/vial,  was 
withdrawn  from  sale  for  reasons  of 
safety  or  effectiveness.  Although  the 
citizen  petition  did  not  address  the  250 
mg  and  500  mg  strengths,  those 
strengths  have  also  been  discontinued. 
On  our  own  initiative,  we  have  also 
determined  whether  those  strengths 
were  withdrawn  for  safety  or 
effectiveness  reasons. 

After  considering  the  citizen  petition 
and  reviewing  Agency  records  and 
based  on  the  information  we  have  at  this 
time,  FDA  has  determined  under 
§314.161  that  ZOVIRAX  (acyclovir 
sodium)  Injection,  EQ  250  mg  base/vial, 
500  mg  base/vial,  and  Ig  base/vial,  was 
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not  withdrawn  for  reasons  of  safety  or 
effectiveness.  The  petitioner  has 
identified  no  data  or  other  information 
suggesting  that  ZOVIRAX  (acyclovir 
sodium)  Injection,  EQ  250  mg  base/vial, 
500  mg  base/vial,  and  1  g  base/vial,  was 
withdrawn  for  reasons  of  safety  or 
effectiveness.  We  have  carefully 
reviewed  our  files  for  records 
concerning  the  withdrawal  of  ZOVIRAX 
(acyclovir  sodium)  Injection,  EQ  250  mg 
base/vial,  500  mg  base/vial,  and  Ig  base/ 
vial,  from  sale.  We  have  also 
independently  evaluated  relevant 
literatme  and  data  for  possible 
postmarketing  adverse  events.  We  have 
reviewed  the  available  evidence  and 
determined  that  these  products  were  not 
withdrawn!  from  sale  for  reasons  of 
safety  or  effectiveness. 

Accordingly,  the  Agency  will 
continue  to  list  ZOVIRAX  (acyclovir 
sodium)  Injection,  EQ  250  mg  base/vial, 
500  mg  base/vial,  and  Ig  base/vial,  in 
the  “Discontinued  Drug  Product  List” 
section  of  the  Orange  Book.  The 
“Discontinued  Drug  Product  List” 
delineates,  among  other  items,  drug 
products  that  have  been  discontinued 
from  marketing  for  reasons  other  than 
safety  or  effectiveness.  AND  As  that  refer 
to  ZOVIRAX  (acyclovir  sodium) 
Injection,  EQ  250  mg  base/vial,  500  mg 
base/vial,  and  Ig  base/vial,  may  be 
approved  by  the  Agency  as  long  as  they 
meet  all  other  legal  and  regulatory 
requirements  for  the  approval  of 
ANDAs.  If  FDA  determines  that  labeling 
for  this  drug  product  should  be  revised 
to  meet  current  standards,  the  Agency 
will  advise  ANDA  applicants  to  submit 
such  labeling. 

Dated:  April  7,  2014. 

Leslie  Kux, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  2014-08148  Filed  4-10-14;  8:45  am] 

BILLING  CODE  4160-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-201 4-N-0001] 

Nonprescription  Drugs  Advisory 
Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Nonprescription 
Drugs  Advisory  Committee. 


General  Function  of  the  Committee: 

To  provide  advice  and 
recommendations  to  the  Agency  on 
FDA’s  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  May  2,  2014,  from  8  a.m.  to  4:30 
p.m. 

Location:  Hilton  Washington  DC 
North/Gaithersburg,  The  Ballrooms,  620 
Perry  Pkwy.,  Gaithersburg,  MD.  The 
hotel  phone  number  is  301-977-8900. 

Contact  Person:  Kalyani  Bhatt,  Center 
for  Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  10903  New 
Hampshire  Ave.,  Bldg.  31,  Rm.  2417, 
Silver  Spring,  MD  20993-0002,  301- 
796-9001,  FAX:  301-847-8533,  email: 
NDAC@fda.hhs.gov,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area).  A  notice  in  the 
Federal  Register  about  last  minute 
modifications  that  impact  a  previously 
announced  advisory  committee  meeting 
cannot  always  be  published  quickly 
enough  to  provide  timely  notice. 
Therefore,  you  should  always  check  the 
Agency’s  Web  site  at  http:// 
www.fda.gov/A  dvisoryCommittees/ 
default.htm  and  scroll  down  to  the 
appropriate  advisory  committee  meeting 
link,  or  call  the  advisory  committee 
information  line  to  learn  about  possible 
modifications  before  coming  to  the 
meeting. 

Agenda:  The  committee  will  discuss 
data  submitted  by  MSD  Consumer  Care, 
Inc.,  to  support  new  drug  application 
(NDA)  204804,  for  over-the-counter 
(OTC)  marketing  of  montelukast  10 
milligram  (mg)  tablets  (proposed  trade 
name  SINGULAIR  Allergy).  The 
proposed  OTC  use  is  “temporarily 
relieves  these  symptoms  due  to  hay 
fever  or  other  upper  respiratory 
allergies:  Nasal  congestion,  runny  nose, 
itchy,  watery  eyes,  sneezing,  itching  of 
the  nose.”  The  applicant  proposes  to 
label  the  product  for  OTC  use  in  adults 
18  years  and  older.  Efficacy  and  safety 
data,  as  well  as  results  of  consumer 
studies,  will  be  discussed.  The 
committee  will  be  asked  to  consider 
whether  the  data  support  an  acceptable 
risk/benefit  profile  for  the 
nonprescription  use  of  montelukast 
tablets  by  OTC  consumers. 

FDA  intends  to  make  background 
material  available  to  the  public  no  later 
than  2  business  days  before  the  meeting. 
If  FDA  is  unable  to  post  the  background 
material  on  its  Web  site  prior  to  the 
meeting,  the  background  material  will 
be  made  publicly  available  at  the 
location  of  the  advisory  committee 
meeting,  and  the  background  material 
will  be  posted  on  FDA’s  Web  site  after 
the  meeting.  Background  material  is 
available  at  http://www.fda.gov/ 


AdvisoryCommittees/ Calendar/ 
default.htm.  Scroll  down  to  the 
appropriate  advisory  committee  meeting 
link. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  on  or  before  April  25,  2014.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1 
p.m.  to  2  p.m.  Those  individuals 
interested  in  making  formal  oral 
presentations  should  notify  the  contact 
person  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation  on  or  before  April  17, 
2014.  Time  allotted  for  each 
presentation  may  be  limited.  If  the 
number  of  registrants  requesting  to 
speak  is  greater  than  can  be  reasonably 
accommodated  during  the  scheduled 
open  public  hearing  session,  FDA  may 
conduct  a  lottery  to  determine  the 
speakers  for  the  scheduled  open  public 
hearing  session.  The  contact  person  will 
notify  interested  persons  regarding  their 
request  to  speak  by  April  18,  2014. 

Persons  attending  FDA’s  advisory 
committee  meetings  are  advised  that  the 
Agency  is  not  responsible  for  providing 
access  to  electric^  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Kalyani 
Bhatt  at  least  7  days  in  advance  of  the 
meeting. 

FDA  is  committed  to  the  orderly 
conduct  of  its  advisory  committee 
meetings.  Please  visit  our  Web  site  at 
http ://  www.fda.gov/ 
AdvisoryCommittees/ 

About  A  dvisoryCommi  ttees/ 
ucmlll462.htm  for  procedures  on 
public  conduct  during  advisory 
committee  meetings. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  April  8,  2014. 

Jill  Hartzler  Warner, 

Acting  Associate  Commissioner  for  Special 
Medical  Programs. 

|FR  Doc.  2014-08154  Filed  4-10-14;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Notice  of  Availabiiity  of  Finai  Poiicy 
Document 

AGENCY:  Health  Resources  and  Services 
Administration  (HRSA),  HHS. 

ACTION:  Final  Agency  guidance  and 
response  to  public  comments. 

summary:  On  January  27,  2014,  HRSA 
published  Policy  Information  Notice 
(PIN)  2014-01  to  convey  and  clarify 
statutory  and  regulatory  governance 
requirements  for  section  330-funded 
health  centers  and  look-alikes.  The  PIN, 
“Health  Center  Program  Governance,” 
and  HRSA’s  “Comments  and  Response 
on  Draft  PIN:  Health  Center  Program 
Governance”  are  available  on  the 
Internet  at  http://www.bphc.hrsa.gov/ 
policiesregulations/ policies/ 
pin201401.html,  and  constitutes  final 
agency  guidance. 

DATES:  The  effective  date  of  this  final 
agency  guidance  was  January  27,  2014. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  regarding  this  notice,  please 
contact  the  Office  of  Policy  and  Program 
Development,  Bureau  of  Primary  Health 
C^are,  HRSA,  at  BPHCPolicy@hrso.gov. 
SUPPLEMENTARY  INFORMATION:  HHS’ 
Health  Resources  and  Services 
Administration  (HRSA)  provides  grants 
to  eligible  health  centers  under  section 
330  of  the  l^uhlic  Health  Service  Act  to 
support  the  delivery  of  preventive  and 
primary  care  services  to  medically 
under.served  communities  and 
vulnerable  populations.  In  2012,  grants 
helped  fund  more  than  1,200  health 
center  grantees  that  provided  services  at 
nearly  9,000  health  care  delivery  sites 
and  served  more  than  21  million  people. 
There  are  also  over  100  organizations 
known  as  Federally  Qualified  Health 
C^enter  (FQHC)  look-alikes  (look-alike.s). 
As  described  in  section  1861(aa)(4)  and 
section  1905(1)(2)(B)  of  the  Social 
Security  Act,  look-alikes  do  not  receive 
federal  funding  under  section  330  of  the 
PHS  Act;  however,  to  receive  the  look- 
alike  designation  and  associated  FQHC 
benefits,  look-alikes  must  meet  the 
statutory,  regulatory,  and  policy 
requirements  for  health  centers  under 
section  330. 

The  purpose  of  this  PIN  is  to:  (a) 
Convey  and  clarify  statutory  and 
regulatory  requirements  regarding  the 
structure  and  functioning  of  governing 
boards  for  all  Health  Center  Program 
grantees  (e.g.,  section  330(e),  (g),  (h), 
and/or  (i)  grantees)  and  look-alikes;  (b) 
provide  clarification  regarding  board 


requirements  for  public  centers  under 
co-applicant  arrangements,  including 
public  centers  funded  or  designated 
solely  under  sections  330(g),  330(h), 
and/or  330(i)  to  serve  special 
populations;  and  (c)  outline  the 
eligibility  and  qualifying  requirements 
for  HRSA  approval  of  a  governance 
waiver  for  the  51  percent  patient 
majority  governance  requirement  for 
eligible  section  330  grantees  and  look- 
alikes.  This  PIN  also  establishes  HRSA 
policy  that  eliminates  the  monthly 
meeting  requirement  from  waiver 
consideration. 

On  August  20,  2009,  HRSA  made  the 
draft  PIN,  “Health  Center  Governance 
Requirements  and  Expectations,” 
available  for  public  comment.  HRSA 
also  published  a  notice  in  the  Federal 
Register  of  September  18,  2009, 
requesting  comments  on  this  draft  PIN. 
Fifty-one  parties,  including  both 
individuals  and  groups,  submitted  a 
total  of  251  comments  regarding  the 
draft  PIN.  After  review  and  careful 
consideration  of  all  comments  received, 
HRSA  has  amended  the  PIN  to 
incorporate  certain  recommendations 
from  the  public.  The  final  PIN  reflects 
these  changes. 

In  addition  to  making  the  final  PIN 
available  on  HRSA’s  Web  site,  HRSA  is 
also  posting  HRSA’s  “Comments  and 
Response  on  Draft  PIN:  Health  Center 
Program  Governance.”  The  purpose  of 
this  document  is  to  summarize  the 
major  comments  received  and  describe 
HRSA’s  response,  including  any 
corresponding  changes  made  to  the  PIN. 
Where  comments  did  not  residt  in  a 
revision  to  the  PIN,  explanations  are 
provided. 

Dntod:  March  28,  2014. 

Mary  K.  Wakefield, 

Administrator. 

II'R  Doc:.  2014-08080  I'ilcid  4-10-14;  8:45  iiin) 
BILLING  CODE  4165-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Discretionary  Advisory  Committee  on 
Heritable  Disorders  in  Newborns  and 
Children;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  codified  at  5  U.S.C. 
App.),  notice  is  hereby  given  of  the 
following  meeting: 

Name:  Discretionary  Advisory  Committee 
on  Heritable  Disorders  in  Newborns  and 
Children. 


Dates  and  Times:  May  29,  2014,  9:30  a.m. 
to  4:30  p.m.  May  30,  2014,  9:30  a.m.  to  3:00 
p.m. 

Place:  Webinar  and  In-Person,  U.S. 
Pharmacopeial  Convention  (USP) 
Headquarters,  12601  Twinbrook  Parkway, 
Rockville,  Maryland  20852. 

Status:  The  meeting  will  be  open  to  the 
public  with  attendance  limited  to  space 
availability.  Participants  also  have  the  option 
of  viewing  the  meeting  via  webinar.  Whether 
attending  in-person  or  via  webinar,  all 
participants  must  register  for  the  meeting  at 
bttps://wwav.blsmeetings.net/ 
ACHDNCMay2014.  The  registration  deadline 
is  Friday,  May  2,  2014, 11:59  p.m.  Eastern 
Time.  If  there  are  technical  problems  gaining 
access  to  the  Web  site,  please  contact 
Anthony  Rodell,  Director  of  Client  Relations, 
at  arodeU@SeamonCorporation.com. 

Purpose:  The  Discretionary  Advisory 
Committee  on  Heritable  Disorders  in 
Newborns  and  Children  (Committee),  as 
authorized  by  Public  Health  Service  Act 
(PHS),  42  U.S.C.  217a:  Advisory  councils  or 
committees,  was  established  to  advise  the 
Secretary  of  the  Department  of  Health  and 
Human  Services  about  the  development  of 
newborn  screening  activities,  technologies, 
policies,  guidelines,  and  programs  for 
effectively  reducing  morbidity  and  mortality 
in  newborns  and  children  having,  or  at  risk 
for,  heritable  disorders.  Note:  the 
Committee’s  recommendations  regarding 
additional  conditions/inherited  disorders  for 
screening  that  have  been  adopted  by  the 
Secretary  are  included  in  the  Recommended 
Uniform  Screening  Panel  and  constitute  part 
of  the  comprehensive  guidelines  supjiorted 
by  the  Health  Resources  and  Servic:es 
Administration  (HRSA).  Pursuant  to  section 
2713  of  the  Public  Health  .Service  Act, 
codified  at  42  U.S.C.  3()()gg-13,  non- 
grandfathered  health  plans  are  re(|iiired  to 
cover  screenings  included  in  the  HRSA- 
sujjported  comprehensive  guidelines  without 
charging  a  co-payment,  co-insuranc;e,  or 
deductible  for  jilan  years  (i.e.,  jjolicy  yisars) 
beginning  on  or  after  the  date  that  is  1  year 
from  the  Secretary’s  adoption  of  the 
condition  for  screening. 

Agendo;  The  meeting  will  include:  (1)  A 
discussion  and  vote  on  a  systematic  ajiproach 
to  evaluate  the  impact  of  adding  newborn 
screening  conditions  on  state  public  health 
systems;  (2)  a  pro.sentation  on  the  impact  of 
the  rapid  implementation  of  electronic  health 
records  on  the  Early  Hearing  Detection  and 
Intervention  State  programs;  (3)  a  discussion 
on  a  potential  national  infrastructure  to 
conduct  research  on  population-based 
screening;  (4)  a  presentation  on  the  impact  of 
new  CPT  codes  for  molecular  diagnostics  on 
laboratories;  and  (5)  updates  from  the 
Committee’s  Laboratory  Standards  and 
Procedures,  Follow-up  and  Treatment,  and 
Education  and  Training  subcommittees. 
Tentatively,  the  Committee  is  expected  to 
review  and/or  vote  on  a  systematic  approach 
to  evaluate  the  impact  of  adding  newborn 
screening  conditions  on  state  public  health 
systems.  This  tentative  vote  does  not  involve 
any  proposed  addition  of  a  condition  to  the 
Recommended  Uniform  Screening  Panel. 

Agenda  items  are  subject  to  change  as 
necessary  or  appropriate.  The  agenda. 
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webinar  information,  Committee  Roster, 
Charter,  presentations,  and  other  meeting 
materials  are  located  on  the  Advisory 
Committee’s  Web  site  at  http:// 
v['\vw.hrsa.gov/advisorycommittees/ 
mchhadvisory/heritabledisorders. 

Public  Comments:  Members  of  the  public 
may  present  oral  comments  and/or  submit 
written  comments.  Comments  are  part  of  the 
official  Committee  record.  Public  comment 
periods  are  tentatively  scheduled  for  both 
May  29  and  May  30,  2014.  Advance 
registration  is  required  to  present  oral 
comments  and/or  submit  written  comments 
at  https://www.blsmeetings.net/ 
ACHDNCMay2014.  The  registration  deadline 
is  Friday,  May  2,  2014, 11:59  p.m.  Eastern 
Time.  Written  comments  must  be  received  by 
the  deadline  in  order  to  be  included  in  the 
May  meeting  briefing  book.  Written 
comments  should  identify  the  individual’s 
name,  address,  email,  telephone  number, 
professional  or  business  affiliation,  type  of 
expertise  (i.e.,  parent,  researcher,  clinician, 
public  health,  etc.),  and  the  topic/subject 
matter  of  comments.  To  ensure  that  all 
individuals  who  have  registered  to  make  oral 
comments  can  be  accommodated,  the 
allocated  time  may  be  limited.  Individuals 
who  are  associated  with  groups  or  have 
similar  interests  may  be  requested  to 
combine  their  comments  and  pre.sent  them 
through  a  single  representative.  No 
audiovisual  presentations  are  permitted.  For 
additional  information  or  questions  on  public 
c;ominents,  j)lea.se  contact  Lisa  Vasquez, 
Maternal  and  Clhild  Health  Ihireau,  Health 
Resources  and  Services  Admini.stration; 

(!in  ail:  Ivasq  iw/.i^h  rsa  .gov. 

Vor  I'iniher  Information  Contact:  Anyone 
interested  in  obtaining  otluir  relevant 
information  should  c:ontact  Hebi  .Sarkar, 
Maternal  and  Child  Ihsalth  Itnrean,  Health 
K(!Sourc(!s  and  Servic(!s  Administration, 

Rofnn  1HA-1!),  Parklawn  Huilding,  .‘itiOO 
Fishers  Lane,  Rockville,  Maryland  20B57; 
(iinai  1 :  dsarkar^lhrsa.gov. 

More  information  on  the  Advisory 
Committee  is  available  at  http:// 

WWW.  h  rsa .  go  v/  a  d  visorycom  mitt  oes/ 
mchbadvisoty/heritabledisorders. 

Dated:  Aj)ril  3,  2014. 

Jackie  Painter, 

Deputy  Director,  Division  of  Policy  and 
In  forma  tion  Coordi  na  tion . 

IFR  Doc.  2014-08079  Filed  4-10-14;  8:45  am] 
BILLING  CODE  4165-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heaith 

Coilaborative  Workshop  on  Aquatic 
Modeis  and  21st  Century  Toxicoiogy; 
Notice  of  Pubiic  Meeting  and 
Registration  information 

SUMMARY:  The  National  Toxicology 
Program  (NTP)  Interagency  Center  for 
the  Evaluation  of  Alternative 
Toxicological  Methods  (NICEATM) 
announces  a  “Collaborative  Workshop 


on  Aquatic  Models  and  21st  Century 
Toxicology.”  The  workshop  proposes  to 
explore  and  discuss  how  small 
aquarium  fish  species  may  be  used  as 
model  organisms  to  screen  and 
prioritize  compounds  for  further  in  vivo 
testing  and  assess  mechanisms  of 
chemical  toxicity.  Discussions  will 
focus  on  the  application  of  these  models 
to  the  field  of  environmental  health 
while  leveraging  the  techniques  and 
knowledge  of  broad-based, 
interdisciplinary  research. 

DATES:  Meeting:  May  5-6,  2014,  from 
8:00  a.m.  to  approximately  5:00  p.m. 
Eastern  Daylight  Time  (EDT)  on  May  5 
and  8:00  a.m.  to  approximately  4:15 
p.m.  EDT  on  May  6.  A  poster  session 
will  be  held  on  May  5. 

Meeting  Registration:  Registration  is 
open  through  April  25,  2014. 

ADDRESSES:  Meeting  Location:  ]ames  B. 
Hunt  Jr.  Library,  Centennial  Campus, 
North  Carolina  State  University  (NCSU), 
1070  Partners  Way,  Raleigh,  NC  27606. 

Meeting  Web  page:  The  preliminary 
agenda,  registration,  and  other  meeting 
materials  are  at  http://ntp.niehs.nih.gov/ 
go/41308. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Warren  S.  C^a.sey,  Director,  NICEATM; 
email:  warren.casey@nih.gov,  telephone: 
(910)  316-4729. 

SUPPLEMENTARY  INFORMATION: 

lUickground:  'Vho  need  to  screen 
thousands  of  environmental  chemicals 
for  their  potential  effects  on  human 
health  has  projielled  the  use  of  high- 
thronghput  cell-hased  screens  to  the 
forefront  of  toxicology.  Key  to  the  n.se  of 
these  .screens  is  the  availability  of  model 
organisms  that  recajiitulate  human 
development,  physiology,  and  disease 
jiroce.sses  while  avoiding  the  limitations 
of  current  rodent-ha.sed  models. 

lnc;orporating  small  aquarium  fi.sh 
models  into  modern  toxicological 
investigations  could  yield  significant 
scientific  and  economic  benefits.  This 
workshop  highlights  the  potential  of 
these  organisms  in  toxicological 
research  and  enables  scientists  to 
discuss  strategies  for  leveraging  aquatic 
models  in  understanding  the  role  of 
environmental  exposures  on  human 
health. 

The  workshop  is  cosponsored  by  the 
NTP  and  NCSU;  the  organizing 
committee  includes  members  from  the 
NTP,  NCSU,  the  National  Institute  of 
Environmental  Health  Sciences,  the  U.S. 
Food  and  Drug  Administration,  the  U.S. 
Environmental  Protection  Agency,  and 
Duke  University. 

Preliminary  Agenda  and  Other 
Meeting  Information:  A  preliminary 
agenda  and  additional  information  are 


available  at  http://ntp.niehs.nih.gov/go/ 
41308. 

Meeting  and  Registration:  This 
meeting  is  open  to  the  public,  free  of 
charge,  with  attendance  limited  only  by 
the  space  available.  Individuals  who 
plan  to  attend  should  register  on  the 
NTP  Web  site  [http://ntp.niehs.nih.gov/ 
go/41308)  by  April  25,  2014,  to  facilitate 
meeting  planning.  Interested 
individuals  are  encouraged  to  visit  this 
Web  page  to  stay  abreast  of  the  most 
current  information  about  the  meeting. 

Information  for  visitors  to  the  Hunt 
Library  is  available  at  http:// 
www.Iib.ncsu.edu/huntlibrary. 
Individuals  with  disabilities  who  need 
accommodation  to  participate  in  this 
event  should  contact  Dr.  Elizabeth 
Maull  at  phone:  (919)  316-4668  or 
email:  maull@niehs.nih.gov.  TTY  users 
should  contact  the  Federal  TTY  Relay 
Service  at  800-877-8339.  Requests 
should  be  made  at  least  five  business 
days  in  advance  of  the  event. 

Background  Information  on 
NICEATM:  NICEATM  conducts  data 
analyses,  workshops,  independent 
validation  .studies,  and  other  activities 
to  assess  new,  revised,  and  alternative 
te.st  methods  and  strategies  and  provides 
sujiport  for  the  Interagent;y 
Ckiordinating  Committee  on  the 
Validation  of  Alternative  Methods 
(ICCVAM).  The  ICCVAM  Authorization 
Act  of  2000  (42  U.S.C.  285/-3)  jirovides 
authority  for  ICCVAM  and  NK’.EATM  in 
Ihe  development  of  alternative  te.st 
methods.  Information  about  NKiEATM 
and  ItXiVAM  is  ibniid  at  http:// 
ntp.niehs.nih.gov/go/nict;atm  and 
http://ntf).n  iehs  .nih  .gov /go/ iceva  m . 

l)al(!(l:  Aj)ril  3,  2014. 

John  K.  Kuchar, 

Associate  Director,  Nationat  Toxicotogy 
Program. 

|I'K  Doc.  2014-08082  I'ilod  4-10-14;  8:45  (iin| 
BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  App.),  notice  is 
hereby  given  of  the  following  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
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property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel  Bridging  the 
Gap  from  Cancer  Mechanisms  to  Population 
Science. 

Dote;  April  28,  2014. 

Time:  4.00  p.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
application.s. 

Place:  National  Cancer  Institute  Shady 
Grove,  Room  7W264,  9609  Medical  Center 
Drive,  Rockville,  MD  20850  (Telephone 
Conference  Call). 

Contact  Person:  Ellen  K.  Schwartz,  EDI), 
MBA,  Scientific  Review  Officer,  Special 
Review  and  Logistics  Branch,  Division  of 
I'Ixtramural  Activities,  National  Cancer 
Institute,  NIH,  9609  Medical  Center  Drive, 
Room  7W264,  Bethe.sda,  MD  20892-9750, 
240-27 6-6384 ,  sch warel@mail. n ib  .gov. 

Information  is  also  available  on  the 
Institute’s/Center’s  homo  page:  http:// 
deainfo.nci.nih.gov/advisory/irg/irg.htm, 
where  an  agenda  and  any  additional 
information  for  the  meeting  will  bo  posted 
when  available. 

(Catalogue  of  Federal  Domestic  Assi.stance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated;  April  7,  2014. 

David  Clary, 

Program  Analyst,  Office  of  Federal  Advisory 
Committee  Policy. 

|FR  Doc.  2014-08084  Filed  4-10-14;  8:45  am) 

BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  App.),  notice  is 
hereby  given  of  a  meeting  of  the 
National  Advisory  Council  on  Aging. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 


The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Nome  of  Committee:  National  Advi.sory 
Council  on  Aging. 

Doto;  May  20-21, 2014. 

Closed:  May  20,  2014,  3:00  p.m.  to  5:00 
p.m. 

Agenda:  'I'o  review  and  evaluate  grant 
applications. 

I^Iace:  National  In.stitutes  of  Health, 

Building  45,  F2  Level,  Conference  Room  El/ 
E2,  45  Center  Drive,  Bethesda,  MD  20892. 

Open:  May  21,  2014,  8:00  a.m.  to  12:45 
p.m. 

Agenda:  Call  to  order  and  report  from  the 
Director;  discussion  of  future  meeting  dates; 
consideration  of  minutes  of  last  meeting; 
reports  from  the  Task  Force  on  Minority 
Aging  Research  and  Working  Croup  on 
Program;  Council  Speaker;  Program 
Highlights. 

Place:  National  Institutes  of  Health, 
Building  45,  P2  Level,  Conference  Room  El/ 
E2,  45  Center  Drive,  Bethesda,  MD  20892. 

Contact  Person:  Robin  Barr,  Ph.D., 

Director,  National  Institute  On  Aging,  Office 
Of  Extramural  Activities,  Gateway  Building, 
7201  Wisconsin  Avenue,  Bethesda,  MD 
20814,  (301)  496-9322,  barrr@nia.nih.gov. 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 

In  the  interest  of  security,  NIH  has 
instituted  stringent  procedures  for  entrance 
onto  the  NIH  campus.  All  visitor  vehicles, 
including  taxicabs,  hotel,  and  airport  shuttles 
will  be  Inspected  before  being  allowed  on 
campus.  Visitors  will  be  asked  to  show  one 
form  of  identification  (for  example,  a 
government-issued  photo  ID,  driver’s  license, 
or  passport)  and  to  state  the  purpose  of  their 
visit. 

Information  is  also  available  on  the 
Institute’s/Center’s  home  page:  vrww.nih.gov/ 
nia/naca/,  where  an  agenda  and  any 
additional  information  for  the  meeting  will 
be  posted  when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  April  7,  2014. 

David  Clary, 

Program  Analyst,  Office  of  Federal  Advisory 
Committee  Policy. 

|FR  Doc.  2014-08081  Filed  4-10-14;  8:45  am] 
BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

U.S.  Citizenship  and  Immigration 
Services 

[0MB  Control  Number  1615-0069] 

Agency  information  Coiiection 
Activities:  Application  by  Refugee  for 
Waiver  of  Grounds  of  Exciudabiiity, 
Form  i-602;  Extension,  Without 
Change,  of  a  Currentiy  Approved 
Collection 

action:  30-Day  Notice. 

SUMMARY:  The  Department  of  Homeland 
Security  (DHS),  U.S.  Citizenship  and 
Immigration  Services  (USCIS)  will  he 
submitting  the  following  information 
collection  reqne.st  to  the  Office  of 
Management  and  Budget  (OMH)  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1095.  The  information  collection  notice 
was  previously  publi.shed  in  the  Federal 
Register  on  January  30,  2014,  at  79  FR 
4952,  allowing  for  a  60-day  public 
comment  period.  USCIS  received  one 
public  comment  in  connection  with  the 
60-day  notice. 

DATES:  The  purpose  of  this  notice  is  to 
allow  an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  May  12, 

2014.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 
ADDRESSES:  Written  comments  and/or 
suggestions  regarding  the  item(s) 
contained  in  this  notice,  especially 
regarding  the  estimated  public  burden 
and  associated  response  time,  must  be 
directed  to  the  0MB  USCIS  Desk  Officer 
via  email  at  oira_submission@ 
omb.eop.gov.  The  comments  submitted 
to  the  OMB  USCIS  Desk  Officer  may 
also  be  submitted  to  DHS  via  the 
Federal  eRulemaking  Portal  Web  site  at 
http -.//www.regulations. gov  under  e- 
Docket  ID  number  USCIS-2006-0042  or 
via  email  at  useisfreomment® 
uscis.dhs.gov.  All  submissions  received 
must  include  the  agency  name  and  the 
OMB  Control  Number  1615-0069. 

Regardless  of  the  method  used  for 
submitting  comments  or  material,  all 
submissions  will  be  posted,  without 
change,  to  the  Federal  eRulemaking 
Portal  at  http://www.regulations.gov, 
and  will  include  any  personal 
information  you  provide.  Therefore, 
submitting  this  information  makes  it 
public.  You  may  wish  to  consider 
limiting  the  amoimt  of  personal 
information  that  you  provide  in  any 
voluntary  submission  you  make  to  DHS. 
For  additional  information  please  read 
the  Privacy  Act  notice  that  is  available 
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via  the  link  in  the  footer  of  http:// 
wrww.reguIations.gov. 

Note:  The  address  listed  in  this  notice 
should  only  be  used  to  submit  comments 
concerning  this  information  collection. 

Please  do  not  submit  requests  for  individual 
case  status  inquiries  to  this  address.  If  you 
are  seeking  information  about  the  status  of 
your  individual  case,  please  check  “My  Ciase 
Status”  online  at:  https://egov.uscis.gov/cris/ 
Dashboard. do,  or  call  the  IJSCIS  National 
(histomer  Service  Ck)nter  at  1-800-375-5283. 

Written  comments  and  suggestions 
from  the  puhlic  and  affected  agencies 
should  address  one  or  more  of  the 
following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  nece.ssary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
jmactical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  a.ssumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  he 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection 
Request:  Extension,  Without  Change,  of 
a  Currently  Approved  Collection. 

(2)  Title  of  the  Form/Collection: 
Application  by  Refugee  for  Waiver  of 
Grounds  of  Excludability. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the  DHS 
sponsoring  the  collection:  1-602;  USCIS. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  Form  1-602  is  necessary  to 
establish  eligibility  for  waiver  of 
excludability  based  on  humanitarian, 
family  unity,  or  public  interest. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  2,500  responses  at  0.25  hours 
(15  minutes)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  625  annual  burden  hours. 

If  you  need  a  copy  of  the  information 
collection  instrument  with 
supplementary  documents,  or  need 


additional  information,  please  visit 
http://www.regulations.gov.  We  may 
also  be  contacted  at:  USCIS,  Office  of 
Policy  and  Strategy,  Regulatory 
Coordination  Division,  20 
Massachnsetts  Avenue  NW., 
Washington,  DC  20529-2140; 

Telephone  202-272-8377. 

Dated:  April  7,  2014. 

Laura  Dawkins, 

Chief,  licgulatory  Coordination  Division, 
Office  of  Poiicy  and  Strategy,  U.S.  Citizenship 
and  Immigration  Services,  Department  of 
Homeland  Security. 

II  K  Doc.  2014-(I8083  I'ilecl  4-10-14;  8:45  iiin| 
BILLING  CODE  9111-97-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

U.S.  Customs  and  Border  Protection 

[CBP  Dec.  14-04] 

Tuna-Tariff  Rate  Quota;  the  Tariff-Rate 
Quota  for  Calendar  Year  2014  Tuna 
Classifiable  Under  Subheading 
1604.14.22,  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 

AGENCY:  U.S.  Customs  and  Border 
Protection,  Department  of  Homeland 
Security. 

ACTION:  Announcement  of  the  quota 
quantity  of  tuna  in  airtight  containers 
for  Calendar  Year  2014. 

SUMMARY:  Each  year,  the  tariff-rate  quota 
for  tuna  described  in  subheading 
1604.14.22,  Harmonized  Tariff  Schedule 
of  the  United  States  (HTSUS),  is  based 
on  the  apparent  United  States 
consumption  of  tuna  in  airtight 
containers  during  the  preceding 
Calendar  Year.  This  document  sets  forth 
the  tariff-rate  quota  for  Calendar  Year 
2014. 

DATES:  Effective  Dates:  The  2014  tariff- 
rate  quota  is  applicable  to  tuna  fish 
entered,  or  withdrawn  from  warehouse, 
for  consumption  during  the  period 
January  1,  through  December  31,  2014. 
FOR  FURTHER  INFORMATION  CONTACT: 
Headquarters  Quota  Branch,  Textile/ 
Apparel  Policy  and  Programs  Division, 
Trade  Policy  and  Programs,  Office  of 
International  Trade,  U.S.  Customs  and 
Border  Protection,  Washington,  DC 
20229-1155,  (202)  863-6560. 

Background 

It  has  been  determined  that 
15,833,343  kilograms  of  tuna  in  airtight 
containers  may  be  entered,  or 
withdrawn  from  warehouse,  for 
consumption  during  the  Calendar  Year 
2014,  at  the  rate  of  6.0  percent  ad 
valorem  under  subheading  1604.14.22, 


HTSUS.  Any  such  tuna  which  is 
entered,  or  withdrawn  from  warehouse, 
for  consumption  during  the  current 
calendar  year  in  excess  of  this  quota 
will  be  dutiable  at  the  rate  of  12.5 
percent  ad  valorem  under  subheading 
1604.14.30  HTSUS. 

Dated:  April  7,  2014. 

Richard  F.  DiNucci, 

Acting  Assistant  Commissioner  Office  of 
International  Trade. 

|1’R  Doe.  2014-08204  Filed  4-10-14;  8:45  mn) 
BILLING  CODE  9111-14-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5752-N-38] 

30-Day  Notice  of  Proposed  Information 
Collection:  Operating  Fund  Formula: 
Data  Collection 

AGENCY:  Office  of  the  Chief  Information 
Officer,  HUD. 
action:  Notice. 

SUMMARY:  HUD  has  submitted  the 
proposed  information  collection 
requirement  described  below  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review,  in  accordance  with 
the  Paperwork  Reduction  Act.  The 
purpose  of  this  notice  is  to  allow  for  an 
additional  30  days  of  public  comment. 
DATES:  Comments  Due  Date:  May  12, 
2014. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
HUD  Desk  Officer,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503;  fax:  202-395-5806.  Email: 
OIRA_Submission@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Colette  Pollard,  Reports  Management 
Officer,  QDAM,  Department  of  Housing 
and  Urban  Development,  451  7th  Street 
SW.,  Washington,  DC  20410;  email 
Colette  Pollard  at  Colette. Pollard® 
hud.gov  or  telephone  202-402-3400. 
Persons  with  hearing  or  speech 
impairments  may  access  this  number 
through  TTY  by  calling  the  toll-free 
Federal  Relay  Service  at  (800)  877-8339. 
This  is  not  a  toll-free  number.  Copies  of 
available  documents  submitted  to  OMB 
may  be  obtained  from  Ms.  Pollard. 
SUPPLEMENTARY  INFORMATION:  This 
notice  informs  the  public  that  HUD  has 
submitted  to  OMB  a  request  for 
approval  of  the  information  collection 
described  in  Section  A. 


20220 


Federal  Register/ Vol.  79,  No.  70 /Friday,  April  11,  2014 /Notices 


The  Federal  Register  notice  that 
solicited  public  comment  on  the 
information  collection  for  a  period  of  60 
days  was  published  on  February  6, 

2014. 

A.  Overview  of  Information  Collection 

Title  of  Information  Collection: 
Operating  Fund  Formula;  Data 
Collection. 

OMB  Approval  Number:  2577-0029. 


Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Form  Number:  HUD-52722,  HUD- 
52723. 

Description  of  the  need  for  the 
information  and  proposed  use:  Public 
Housing  Agencies  (PHAs)  use  this 
information  in  budget  submissions 
which  are  reviewed  and  approved  by 
HUD  field  offices  as  the  basis  for 
obligating  operating  subsidies.  This 


information  is  necessary  to  calculate  the 
eligibility  for  operating  subsidies  under 
the  Operating  Fund  Program  regulation, 
as  amended.  The  Operating  Fund 
Program  is  designed  to  provide  the 
amount  of  operating  subsidy  that  would 
be  needed  for  well-managed  PHAs. 
PHAs  will  submit  the  information 
electronically  with  a  form. 

Respondents:  (i.e.  affected  public): 
State,  Local,  and  Tribal  Governments. 


Information  collection 

Number  of 
respondents 

Frequency  of 
response 

Responses 
per  annum 

Burden  hour 
per  response 

Annual 
burden  hours 

i _ 

Hourly  cost 
per  response 

Annual  cost 

HUD-52722  . 

6,997 

1 

1 

$30.23 

$158,639 

HUD-52723  . 

6,997 

1 

1 

30.23 

158,639 

Total  . 

I 

$10,495 

HHIIIIIIIIIIIIIIIIH 

317,278 

mnnmniiiiiiiiiiiim 

B.  Solicitation  of  Public  Comment 

This  notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
parties  concerning  the  collection  of 
information  described  in  Section  A  on 
the  following: 

(1)  Whether  the  proposed  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  The  accuracy  of  the  agency’s 
estimate  of  the  burden  of  the  proposed 
collection  of  information; 

(3)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(4)  Ways  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond;  including  through 
the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

HUD  encourages  interested  parties  to 
.submit  comment  in  response  to  these 
questions. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Cihapter  35 

Dated:  April  4,  2014. 

(iulette  Pollard, 

Department  Ueports  Management  Officer, 
Office  of  the  Ohief  Information  Officer. 

IKK  Doc,  2014-081(12  Filed  4-10-14;  8:4.''>  ain| 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5752-N-37] 

30-Day  Notice  of  Proposed  Information 
Collection:  Baseline  Assessment  of 
Renewable  Energy  Capacity  Within 
HUD’S  Public  Housing  and  Federally- 
Assisted  Multifamily  Housing 
Portfolios 

agency:  Office  of  the  Chief  Information 
Officer,  HUD. 

ACTION:  Notice. 

SUMMARY:  HUD  has  submitted  the 
proposed  information  collection 
requirement  described  below  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review,  in  accordance  with 
the  Paperwork  Reduction  Act.  The 
purpose  of  this  notice  is  to  allow  for  an 
additional  30  days  of  public  comment. 
DATES:  Comments  Due  Date:  May  12, 
2014. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
HUD  Desk  Officer,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503;  fax:  202-395-5806.  Email: 
OIR  A_Submission@omh.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Colette  Pollard,  Kejiorts  Management 
Officer,  QDAM,  Department  of  Housing 
and  Urban  Development,  451  7th  .Street 
SW.,  Washington,  DC  20410;  email 
Colette  Pollard  at  Colette. l*ollard@ 
hiid.gov  or  telephone  202-402-3400. 
Persons  with  hearing  or  sjieecli 
iin))airineiits  may  access  this  miinher 
Ihrongh  TTY  by  calling  the  toll-free 
Federal  Relay  .Service  at  (800)  877-8339. 
rliis  is  not  a  toll  free  lunnher.  Co|)ies  of 


available  documents  submitted  to  OMB 
may  be  obtained  from  Ms.  Pollard. 

SUPPLEMENTARY  INFORMATION:  This 
notice  informs  the  public  that  HUD  has 
submitted  to  OMB  a  request  for 
approval  of  the  information  collection 
described  in  Section  A.  The  Federal 
Register  notice  that  solicited  public 
comment  on  the  information  collection 
for  a  period  of  60  days  Vi^as  published 
on  January  21,  2014. 

A.  Overview  of  Information  Collection 

Title  of  Information  Collection: 
Baseline  Assessment  of  Renewable 
Energy  Capacity  Within  HUD’s  Public 
Housing  and  Federally-Assisted 
Multifamily  Housing  Portfolios. 

OMB  Approval  Number:  2528-New. 

Type  of  Request:  New  collection. 

Form  Number:  None. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
information  is  being  collected  to 
establish  a  baseline  assessment  of  the 
renewable  energy  capacity  in  HUD’s 
public  housing  and  federally-assisted 
multifamily  housing  portfolios.  The 
assessment  will  support  President 
Obama’s  Climate  Action  Plan,  which 
calls  for  the  installation  of  100 
megawatts  (MW)  of  renewable  energy 
generation  capacity  by  2020  at  LIHTC 
properties  (Treasury),  Rural 
Development  properties  (USDA),  and 
public  housing  and  multifamily-assi.sted 
jirojierties  (HUD).  The  projio.sed  data 
collection  instrument  is  a  web-based 
census  survey  that  will  be  su|)|)orted  by 
follow-u])  telejibone  interviews  to  all 
uou-respoudeuts. 

Respondents:  (i.e.  alfected  public): 
l'im|)lr»yee.s  of  bousing  orgaui/.at ions 
receiving  funding  from  I  lUl), 
specifically  |)ublic  bousing  agencies  and 
I  lUD-assisted  mnltifamily  properties. 

Fslininled  Number  of  Respondents: 
20,370. 
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Estimated  Number  of  Responses:  Average  Hours  per  Response:  0.467 

16,296  (based  on  a  80%  response  rate).  (weighted  average). 

Frequency  of  Response:  1.  Total  Estimated  Burdens:  9,507. 


Information  collection 

Number  of 
respondents 

Frequency  of 
response 

Responses 
per  annum 

Burden 
hour  per 
response 

Annual 

burden 

hours 

Hourly 
cost  per 
response 

Annual  cost 

Web  Survey  only . 

Telephone  Interview  & 

16,296 

1 

1 

$42.66 

$260,823 

Web  Survey . 

3,821 

1 

1 

42.66 

119,533 

Total  . 

20,370 

. 

9,507 

405,526 

IHMIIHIIIIIIHIM 

B.  Solicitation  of  Public  Comment 

This  notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
parties  concerning  the  collection  of 
information  described  in  Section  A  on 
the  following; 

(1)  Whether  the  proposed  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  The  accuracy  of  the  agency’s 
estimate  of  the  burden  of  the  proposed 
collection  of  information; 

(3)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(4)  Ways  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond;  including  through 
the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

HUD  encourages  interested  parties  to 
submit  comment  in  response  to  these 
questions. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35 

Dated:  April  4,  2014. 

Colette  Pollard, 

Department  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 

IFR  Doc.  2014-08184  Filed  4-10-14;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5756-N-1 0] 

60-Day  Notice  of  Proposed  Information 
Collection:  Manufactured  Home 
Construction  and  Safety  Standards  Act 
Reporting  Requirements 

AGENCY:  Office  of  the  Assistant 
.Secretary  for  I  lousing — I'ederal  I  lousing 
( ioniini.ssioner,  I II II). 

ACTION:  Notice. 

SUMMARY:  I  ItJI)  is  seeking  a|)|)roval  from 
the  ( )ffice  of  Management  and  lindget 
(OMM)  for  the  information  collection 


described  below.  In  accordance  with  the 
Paperwork  Reduction  Act,  HUD  is 
requesting  comment  from  all  interested 
parties  on  the  proposed  collection  of 
information.  The  purpose  of  this  notice 
is  to  allow  for  60  days  of  public 
comment. 

DATES:  Comments  Due  Date:  June  10, 
2014. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Colette  Pollard,  Reports  Management 
Officer,  QDAM,  Department  of  Housing 
and  Urban  Development,  451  7th  Street 
SW.,  Room  4176,  Washington,  DC 
20410-5000;  telephone  202-402-3400 
(this  is  not  a  toll-free  number)  or  email 
at  Colette.PolIard@hud.gov  for  a  copy  of 
the  proposed  forms  or  other  available 
information.  Persons  with  hearing  or 
speech  impairments  may  access  this 
number  through  TTY  by  calling  the  toll- 
free  Federal  Relay  Service  at  (800)  877- 
8339. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cynthia  Smith,  Associate  Deputy 
Assistant  Secretary  for  Risk 
Management  and  Regulatory  Affairs, 
Office  of  Risk  Management  and 
Regulatory  Affairs,  Department  of 
Housing  and  Urban  Development,  451 
7tb  Street  SW.,  Washington,  DC  20410, 
telephone  202-^02-5216.  This  is  not  a 
toll-free  number.  Persons  with  bearing 
or  speech  impairments  may  access  this 
number  through  TTY  by  calling  the  toll- 
free  Federal  Relay  Service  at  (800)  877- 
8339. 

Copies  of  available  docnmenls 
.submitted  to  OMM  may  be  obtained 
from  Ms.  .Smith. 

SUPPLEMENTARY  INFORMATION:  I'll  is 
notice  informs  the  pnhiic  that  Hill)  is 
seeking  a|)proval  from  OMM  for  the 
information  collection  descrihed  in 
.Section  A. 


A.  Overview  of  Information  Collection 

Title  of  Information  Collection: 
Manufactured  Home  Construction  and 
Safety  Standards  Act  Reporting. 

OMB  Approval  Number:  2502-0253. 

Type  of  Request:  Extension  of 
currently  approved  collection. 

Form  Number:  None. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
Federal  Standards  and  Procedural 
Regulations  require  manufactured  home 
producers  to  place  labels  and  notices  in 
and  on  manufactured  homes  and 
mandate  State  and  Private  agencies 
participating  in  the  Federal  program  to 
issue  reports.  These  Standards  will 
protect  the  HUD’s  interests  by  requiring 
certain  features  of  design  and 
construction.  In  addition,  some 
information  collected  assists  both  HUD 
and  State  Agency’s  in  locating 
manufactured  homes  with  defects, 
which  then  would  create  the  need  for 
notification  and/or  correction  by  the 
manufacturer. 

Respondents  (i.e.  affected  public): 
Business  or  other  for-profit. 

Estimated  Number  of  Respondents: 
165. 

Estimated  Number  of  Responses: 
59,304. 

Frequency  of  Response:  Monthly. 

Average  Hours  per  Response:  5. 

Total  Estimated  Burdens:  120,618. 

B.  Solicitation  of  Public  Comment 

This  notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
])arties  concerning  the  collection  of 
information  described  in  Section  A  on 
the  Ibllowing:  (1)  Whether  the  proposed 
collection  of  information  is  neces.sary 
for  the  |)n)j)er  performance  of  the 
limctions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  The  accuracy  of  the 
agency’s  estimate  of  the  hiirden  of  the 
pro|)o.sed  colleclion  of  information;  (it) 
Ways  to  enhance  the  (|nality,  ntilily,  and 
clarity  of  the  information  to  he 
collected;  and  (4)  Ways  to  minimi/.e  the 
hiirden  of  Ihe  collection  of  information 
on  tho.se  who  are  to  respond;  including 
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through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

HUD  encourages  interested  parties  to 
submit  comment  in  response  to  these 
questions. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35. 

Dated:  April  3,  2014. 

Laura  M.  Marin, 

Associate  General  Deputy  Assistant  Secretary 
for  Housing-Associate  Deputy  Federal 
Housing  Commissioner. 

|FR  Doc.  2014-08185  Filed  4-10-14;  8:45  am] 

BILLING  CODE  4210-67-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5750-N-1 5] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Uommunity  Planning  and 
Development,  HUI). 

ACTION:  Notice. 

SUMMARY:  'I'liis  Notice  identifies 
nnni ili/.ed,  imdenitili/.ed,  excess,  and 
siir|)lns  l•'ede^al  property  reviewed  hy 
i  lUI)  for  siiitaliility  for  n.se  to  assist  the 
homeless. 

FOR  FURTHER  INFORMATION  CONTACT: 
Juanita  Perry,  l)e|)artment  of  Housing 
and  Urhan  l)evelo|)ment,  4,S1  .Seventh 
.Street  .SW.,  Room  72()(),  Washington,  DC, 
20410;  telejihone  (202)  402-:i070;  TTY 
number  for  the  hearing-  and  sjieech- 
impaired  (202)  708-2.')().'5  (the.se 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  800-927-7588. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
.section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12, 1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG  (D.D.C.). 


Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  and  suitable/to  be  excess, 
and  unsuitable.  The  properties  listed  in 
the  three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency’s  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Where 
property  is  described  as  for  “off-site  use 
only”  recipients  of  the  property  will  be 
required  to  relocate  the  building  to  their 
own  site  at  their  own  expense. 

Homeless  assistance  providers 
interested  in  any  .siich  property  should 
send  a  written  expre.ssion  of  intere.st  to 
IIH.S,  addressed  to  There.sa  Kitta,  Ms. 
Theresa  M.  Ritta,  Chief  Real  Property 
Branch,  the  Dejiarlmenl  of  Health  and 
Unman  .Services,  Room  5B-17, 

Parklawn  Building,  5600  Fishers  l.ane, 
Rockville,  Ml)  20857,  (301 )-  443-2265 
(This  is  mil  a  loll -free  nnmher.)  I II  I.S 
will  mail  lo  llie  interested  jirovideran 
a|)|ilicat ion  |)ackel,  which  will  include 
instructions  for  completing  the 
a|)|)licat ion.  In  order  to  maximi/.e  the 
op|)orlnnity  lo  ntili/.e  a  snitahle 
jiroperty,  |)roviders  should  snhmit  Iheir 
written  exjiressions  of  interest  as  soon 
as  jiossihle.  For  complete  details 
concerning  the  jirocessing  of 
apjdications,  the  reader  is  encouraged  to 
refer  to  the  interim  ride  governing  this 
jirogram,  24  CFR  part  581. 

For  properties  listed  as  suitahle/to  he 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  vmsuitability  should 
call  the  toll  free  information  line  at  1- 


800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Ann  Marie  Oliva  at 
the  address  listed  at  the  beginning  of 
this  Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  Agriculture:  Ms. 
Debra  Kerr,  Department  of  Agriculture, 
Reporters  Building,  300  7th  Street  SW., 
Room  300,  Washington,  DC  20024, 
(202)-720-8873;  Air  Force;  Ms.  Connie 
Loth,  Air  Force  Real  Property  Agency, 
143  Billy  Mitchell  Blvd.,  San  Antonio, 
TX  78226,  (210)  925-3047;  Army:  Ms. 
Veronica  Rines,  Office  of  the  Assi.stant 
Chief  of  Staff  for  Installation 
Management,  Department  of  Army, 
Room  5A128,  (iOO  Army  Pentagon, 
Wa.shington,  DC  20310,  (571)-256-8145; 
COF:  Mr.  .Scott  Whileford,  Army  Corps 
ol  Ihigineers,  Real  Fstate,  (iFMP-CR, 

441  C  .Street  NW.,  Washington,  DC 
20314;  (202)  761-5542;  Hnergy:  Mr. 
David  .Sleinan,  Department  of  Ihiergy, 

( )Hice  of  Pro|)erly  Management,  1000 
lnde|)endence  Ave.  .SW.,  Washington, 
DC  20585  (202)  287-1503;  CSA:  Mr. 
Flavio  Peres,  General  .Services 
Ad  mi  nisi  rat  ion,  ( )Hice  of  Real  Pro|)erly 
I  Itili'/alion  and  Disposal,  IttOO  F. Street 
NW.,  Room  7040  Washington,  DC 
20405,  (202)  501-0084;  Interior:  Mr. 
Michael  Wright,  Ac(]nisilion  &  Properly 
Mamigement,  Department  of  the 
Interior,  3960  N,  56th  Ave.  #104, 
Hollywood,  FI,  33021;  (443)  223-4639; 
(The.se  are  not  toll-free  numbers). 

Dated;  April  3,  2014. 

Mark  Johnston, 

Deputy  Assistant  Secretary  for  Special  Needs. 

TITLE  V,  FEDERAL  SURPLUS  PROPERTY 
PROGRAM,  FEDERAL  REGISTER  REPORT 
FOR  04/11/2014 

Suitable/Available  Properties 

Building 

Arkansas 

Waterborne  Restroom 
93  Park  Road 
Bigelow  AR  72016 
Landholding  Agency:  COE 
Property  Number;  31201410011 
Status:  Excess 

Comments:  Off-site  removal  only;  537  sq.  ft.; 
removal  may  be  difficult  due  to  structure 
type;  contact  COE  for  more  info. 

California 

Los  Pinetos  Camp  Sentry  #2819 
07627/40749/C9 
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Los  Angeles  CA 

Landholding  Agency;  Agriculture 
Property  Number:  15201410028 
Status:  Excess 

Comments:  102  sq.  ft.;  abandoned;  57+  yrs.- 
old;  asbestos  &  lead  based  paint;  contact 
Agriculture  for  more  info. 

Los  Pinetos  Camp  Sentry  #1611 

07627/40749/C9 

Los  Angeles  CA 

Landholding  Agency:  Agriculture 
Property  Number;  15201410030 
Status:  Excess 

Comments:  69  sq.  ft.;  abandoned;  57+  yrs.- 
old;  asbestos  &  lead  based  paint;  contact 
Agriculture  for  more  info. 

Illinois 

Portakamp  77538 — DO 
Fermi  National  Accelerator  Laboratory 
Batavia  IL  60510 
Landholding  Agency:  Energy 
Property  Number:  41201410012 
Status:  Excess 

Comments:  off-site  removal  only;  relocation 
may  be  difficult  due  to  the  structural  type; 
4,140  sq.  ft.;  office  secured  area;  contact 
Energy  for  more  information. 

KDT  and  M  Sboj) 

I'erini  National  Accelerator  I.aboralory 
Hatavi!!  ll,ti()51() 
l.andliolding  Agency:  Energy 
Properly  Ninnlair:  412014  10013 
.Slates:  Exc<!S.s 

( ioininenls:  oll-sile  removal  only;  .'>76  .s(|.  11.; 
sloia);e;  31  f  yoars  old;  ll-t  monllis  vacant; 
secured  area;  contact  I'inergy  lor  more 
inlormal  ion. 

Indiana 

Building  4  1 
I  Iniman  Field  lAP 
7  I  3  Pelcsrcliedd  .Slitiel 
Terre  llante  IN  4  7($03-.')()60 
l.andliolding  Agency:  Air  Force 
Projierly  Nninber;  1(120141()()2() 

.Stains:  I  Inntili/.ed 

Comments:  2,038  s(|.  ft.;  entry  control  |ioint; 
2+  month  vacant;  contact  Air  I'orce  for 
more  information. 

I’ortakamj)  77538—1)0 
Fermi  National  Ac;celerator  Laboratory 
Batavia  IN  60510 
Landholding  Agency:  Energy 
Property  Number:  41201410011 
Status:  Excess 

Comments:  off-site  removal  only;  relocation 
may  be  difficult  due  to  the  structure  type; 
4,140  Sq.  Ft.;  office  ;  secured  area;  contact 
Energy  for  more  information. 

Kansas 

Building  7610 
Fort  Riley 

Fort  Riley  KS  66442 
Landholding  Agency:  Army 
Property  Number:  21201410049 
Status:  Excess 

Comments:  off-site  removal  only;  may  not  be 
feasible  to  relocate  due  to  sq.  ft./type  of 
structure;  41,892  sq.  Ft.  barracks  contact 
Army  for  more  information. 

Maryland 

Building  048A — Screen  Building 
1200B0048A/08940  RPUID#03.52136 
10300  Baltimore  Avenue 


Beltsville  MD  20705 
Landholding  Agency:  Agricultme 
Property  Number:  15201410018 
Status:  Excess 

Comments:  616  sq.  ft.;  storage;  49+  years  old; 
damage  to  roof  and  exterior  walls;  secured 
area;  contact  Agriculture  for  more 
information. 

Building  048 — Market  Quality 
Lab  “A” 

1200B0048/08940  RPUID#03. 52073 
Beltsville  MD  20705 
Landholding  Agency:  Agriculture 
Property  Number:  15201410019 
Status:  Excess 

Comments:  1,600  sq.  ft.;  screen  house;  53+ 
years  old;  major  renovations;  restricted 
hours  to  access;  contact  Agriculture  for 
more  information. 

Building  1390,  Storage  #1390 
1203B01390/08940  RPUID  #03.52696 
10300  Baltimore  Avenue 
Beltsville  MD  20705 
Landholding  Agency:  Agriculture 
I’ropcrty  Number:  15201410021 
Status:  Excess 

Comments:  436  sq.  ft.,  storage;  42+  years  old; 
restricted  hours  to  access;  contact 
Agricidtnre  for  more  information. 

Building  1054,  Storage  #1054 
12031101054/08940  KPl)ID#03.52494 
10,300  Baltimore  Avenue 
Beltsville  Ml)  20705 
l.andliolding  Agency;  Agricniinre 
Properly  Nnnilier:  15201410022 
.Status;  Fixcess 

Coiiniienl.s:  70  ft.;  .').‘)  i  years  old;  secured 
area;  coiilaci  Afpicnllnre  for  more 
information. 

Building  1097. 

120,31101092/08940 
El  )ll)//03.525  14 
Beltsville  Ml)  20705 
l.andliolding  Agency:  Agricniinre 
Pro|)erly  Nnniher:  1520141002.3 
.Slalns;  Fixcess 

(ionnnenis:  28  .s(|.  ft.;  39+  yrs.-old;  needs  roof; 
secured  area;  contact  Agricniinre  for  more 
info. 

Building  255A — Brooder  House 
1 203B0255A/08940  RPIJID#03.52802 
10300  Baltimore  Avenue 
Beltsville  MD  20705 
Landholding  Agency:  Agriculture 
Property  Number:  15201410025 
Status:  Excess 

Comments:  3,800  sq.  ft.;  poultry;  51+  years 
old;  major  renovations;  contact  Agriculture 
for  more  information. 

Building  1205 — Field  Pen 
1203B01205/08940 
RPUID#03.52603 
Beltsville  MD  20705 
Landholding  Agency:  Agriculture 
Property  Number:  15201410026 
Status:  Excess 

Comments:  436  sq.  ft.;  41+  yrs.-old;  fair 
conditions;  needs  new  roof/HVAV/utility 
systems;  secured  area;  contact  Agriculture 
for  more  info. 

Building  1288 — Poultry  Building 
1203B01288/08940 
RPUID#03.52639 
Beltsville  MD  20705 
Landholding  Agency:  Agriculture 


Property  Number:  15201410027 
Status:  Excess 

Comments:  504  sq.  ft.;  storage;  45+  yrs.-old; 

contact  Agriculture  for  more  info. 

Building  049 — Seed  Quality 
1200B0049/08940  RPUID 
#03.52074 
Beltsville  MD  20705 
Landholding  Agency:  Agriculture 
Property  Number:  15201410034 
Status:  Excess 

Comments:  1,564  sq.  ft.;  storage;  52+  yrs.-old; 
major  renovations  required;  contact 
Agriculture  for  more  information. 

Montana 

Stemple  Pass  Cabin  Infra  #1034 
Helena  National  Forest 
Lincoln  Ranger  Dist.  MT 
Landholding  Agency:  Agriculture 
Property  Number:  15201410032 
Status:  Excess 

Directions:  T13N  R07W  Sec  8 
Comments:  off-site  removal  only;  200  sq.  ft.; 
residential;  age:  built  1937;  structure  is 
rotten/unsound;  asbestos  &  leads  base 
jjaint;  contact  Agriculture  for  more  info. 
0296004600B 
CANFER  Town.send  .Slioj) 

Townsend  MT  59644 
l.andliolding  Agency:  Interior 
Properly  Number:  61201410008 
.Stains;  I  Inntili/.ed 

Coniinenis;  off  site  removal  only;  no  fninre 
agency  need;  1,200  sq.  ft.;  200  i  monllis 
vacant;  .slorag,e;  contact  Interior  for  more 
info. 

( )rej'on 

Andrew  .S.  Wiley  Park 
Willamelle  Valley  Projects 
Fosler  I  .ake  ( )K 
l.amllioldiiig  Agency:  C(  )l'i 
Pro|ierly  Nnmlier:  31201410010 
.Stains:  I  Indernlili/ed 

Comments;  off  site  removal  only;  no  fninre 
agency  need;  462  scj.  ft.;  halbroom;  need 
rejiairs;  contact  COC  for  more  information. 
The  Dallas  Lock  and  Dam 
•Sean ferl/.S])earfish /Cell  lo  Parks 
Portland  OR 

Landholding  Agency:  (iOE 
Property  Number:  31201410013 
Status:  Unutilized 

Directions:  Only  1  building  is  inside  a  secure 
area,  others  are  outside,  location  is  The 
Dallas,  Oregon 

Comments:  off-site  removal  only;  no  future 
agency  need;  secured  area;  sq.  ft.  varies; 
contact  COE  for  more  information  on  a 
specific  property  &  removal/accessibility 
requirements. 

Dexter  Reservoir 

Lakeside/Shortridge/Wilson  Creek 
Cottage  Grove  OR 
Landholding  Agency:  COE 
Property  Number:  31201410014 
Status:  Underutilized 

Comments:  off-site  removal  only;  no  future 
agency  need;  contact  COE  for  more 
information  on  a  specific  a  property  & 
removal  requirements. 

South  Dakota 

Pactola  CG  Toilet  #5 
1086 
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20  Miles  Northwest  of  Rapid  City  SD 
Rapid  City  SD  57702 
Landholding  Agency:  Agriculture 
Property  Number:  15201410016 
Status:  Excess 

Comments:  off-site  removal  only;  55  sq.  ft.; 
toilet:  poor  conditions;  contamination; 
secured  area;  contact  Agriculture  for  more 
information. 

Pactola  CG  Toilet  #6 
1087 

20  Miles  Northwest  of  Rapid  City  SD 
Rapid  City  SD  57702 
l,andholding  Agency:  Agriculture 
Property  Number:  15201410017 
Status:  Excess 

Comments:  off-site  removal  only;  55  sq.  ft.; 
toilet;  poor  conditions;  contamination  area; 
contact  Agriculture  for  more  information. 

Washington 

Randle  Access  Bankbouse  East 
RPUID  1976.004731  07659-00 
418  Silverbrook  Road 
Randle  WA  98377 
Landholding  Agency:  Agriculture 
Property  Number:  15201410029 
Status:  Excess 

Comments:  744  sq.  ft.;  bunkhouse;  5-i-  months 
vacant;  poor  to  fair  conditions;  contact 
Agriculture  for  more  information. 

South  Carolina 
Former  FAA  Outer  Marker 
Facility — Greer 
Brookfield  Parkway 
Greer  SC  29651 
Landholding  Agency:  GSA 
Property  Number:  54201410011 
Status:  Excess 

GSA  Number:  l-U-SC-0631 
Comments:  0.99  acres;  contact  GSA  for  more 
information. 

Tennessee 

1.80  Acres 
Riverport  Road 
Memphis  TN  38109 
Landholding  Agency:  COE 
Property  Number:  31201410008 
Status:  Excess 

Comments:  legal  constraints:  contact  COE  for 
more  information  regarding  property. 
Former  FAA  Outer  Marker 
Facility — Nashville 
W  End  of  Kinhawk  Drive 
Nashville  TN  37211 
Landholding  Agency:  GSA 
Property  Number:  54201410012 
Status:  Excess 

GSA  Number:  l-U-TN-0672 
Comments:  12.20  acres;  contact  GSA  for  more 
information. 

Unsuitable  Properties 

Building 

Alaska 

Building  3005  and  3008 
Fort  Wainwright 
Fort  Wainwright  AK  99703 
Landholding  Agency:  Army 
Property  Number:  21201410046 
Status:  Unutilized 
Directions:  3005,  3008 
Comments:  public  access  denied  and  no 
alternative  method  to  gain  access  without 
compromising  nat’l  security. 


Reasons:  Secured  Area 
Arkansas 

House:  ID  No.  NIMPOD-44963 
Structure  No.  NIMHQOl 
Nimrod-Blue  Mountain  Project  Office 
Plainview  AR  72857 
Landholding  Agency:  COE 
Property  Number:  31201410012 
Status:  Unutilized 

Comments:  public  access  denied  and  no 
alternative  method  to  gain  access  w/out 
compromising  national  security. 

Reasons:  Secured  Area 
Florida 

2  Buildings 
MacDill  AFB 
MacDill  FL  33621 
Landholding  Agency:  Air  Force 
Property  Number:  18201410028 
Status:  Underutilized 
Comments:  public  access  denied  &  no 
alternative  method  to  gain  acce.ss  w/out 
compromising  nat’l  security. 

Reasons:  Secured  Area 

Maryland 

Building  044,  Radioactive  Soil 
Building 

1200B00044/08940  RPUID#03.52070 
Beltsville  MD  20705 
Landholding  Agency:  Agriculture 
Property  Number:  15201410024 
Status:  Excess 

Comments:  documented  deficiencies; 
structure  has  collapsed;  interior  has  eroded 
away  causing  the  wood  floor  to  break  away 
and  falling  to  lower  level. 

Reasons:  Extensive  deterioration 

Michigan 
4  Buildings 

Fort  Custer  Training  Center 
Augusta  MI  49012 
Landholding  Agency:  Army 
Property  Number:  21201410047 
Status:  Unutilized 

Directions:  02441,  02509,  02536,  02525 
Comments:  public  access  denied;  no 
alternative  method  to  gain  access  w/out 
compromising  nat’l  secmity. 

Reasons:  Secured  Area 

Missouri 

U.S.  Army  Corps  of  Engineers, 

St.  Louis  District 
Mark  Twain  Lake  Project  Office 
Monroe  City  MO  63456 
Landholding  Agency:  COE 
Property  Number:  31201410009 
Status:  Unutilized 

Comments:  public  access  denied  and  no 
alternative  method  to  gain  access  without 
compromising  national  security. 

Reasons:  Secured  Area 

Alaska 

47.09  Acres 
JBER— R 
JBER  AK  99505 

Landholding  Agency:  Air  Force 
Property  Number:  18201410029 
Status:  Underutilized 
Comments:  public  access  denied  and  no 
alternative  method  to  gain  access  without 
compromising  national  security. 


Reasons:  Secured  Area 

IFR  Doc.  2014-07967  Filed  4-10-14;  8:45  am) 

BILLING  CODE  4210-67-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

[LLNM930000  L51010000.ER0000 
LVRWG14G0790  14XL5017AP] 

Notice  of  Availability  of  the  Proposed 
Southline  Transmission  Line  Project 
Draft  Environmental  Impact  Statement 
and  Draft  Resource  Management  Plan 
Amendment,  New  Mexico  and  Arizona 

AGENCY:  Bureau  of  Land  Management, 
Interior;  Western  Area  Power 
Administration,  Department  of  Energy. 
ACTION:  Notice  of  availability. 

SUMMARY:  In  accordance  with  the 
National  Environmental  Policy  Act  of 
1969,as  amended  (NEPA),  and  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  as  amended  (FLPMA),  the 
Bureau  of  Land  Management  (BLM)  and 
the  Western  Area  Power  Administration 
(Western),  have  prepared  a  Draft 
Environmental  Impact  Statement  (EIS) 
and  Draft  Resource  Management  Plan 
(RMP)  Amendment  for  the  proposed 
Southline  Transmission  Line  Project 
(Project),  and  by  this  notice  are 
announcing  the  opening  of  the  comment 
period. 

DATES:  To  ensure  that  comments  will  be 
considered,  the  BLM  must  receive 
written  comments  on  the  Draft  EIS  and 
Draft  RMP  Amendment  within  90  days 
following  the  date  the  Environmental 
Protection  Agency  publishes  its  Notice 
of  Availability  in  the  Federal  Register. 
The  BLM  and  Western  will  hold  public 
hearings  on  the  Draft  EIS  and  Draft  RMP 
Amendment  at  various  locations  in  New 
Mexico  and  Arizona  during  the  public 
comment  period,  and  will  annotmce 
future  meetings  or  hearings  and  any 
other  public  involvement  activities  at 
least  15  days  in  advance  through  direct 
mailings  to  the  Project  mailing  list,  local 
news  media,  newsletters,  and  posting  on 
the  BLM  Web  site  at  http:// 
www.blm.gov/nm/southline. 

ADDRESSES:  You  may  submit  comments 
related  to  the  Southline  Transmission 
Line  Project  by  any  of  the  following 
methods: 

•  Web  site:  http://www.blm.gov/nm/ 
southline. 

•  Email:  BLM  NM  Southline® 
blm.gov. 
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•  Fax:  575-525-4412. 

•  Mail:  BLM,  Las  Cruces  District 
Office,  Southline  Transmission  Project, 
Attention:  Frances  Martinez,  1800 
Marquess  Street,  Las  Cruces,  NM  88005. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Mackiewicz,  PMP,  BLM  Senior 
National  Project  Manager;  telephone 
435-636-3616;  email:  mmackiew® 
bhn.gov.  For  information  about 
Western’s  involvement  contact  Mark 
Wieringa,  Western  NEPA  Document 
Manager;  telephone  800-336-7288  or 
720-962-7448;  email:  wieringa® 
wapa.gov.  For  general  information  on 
the  Department  of  Energy’s  (DOE)  NEPA 
review  procedures  or  on  the  status  of  a 
NEPA  review,  contact  Carol  M. 
Borgstrom,  Director  of  NEPA  Policy  and 
Compliance,  GC-54,  U.S.  Department  of 
Energy,  1000  Independence  Avenue 
SW.,  Washington,  DC  20585-0119, 
telephone  202-586-4600  or  toll  free  at 
800-472-2756,  fax  202-586-7031. 

Persons  who  use  a 

telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
to  contact  the  above  individuals  during 
normal  business  hours.  The  FIRS  is 
available  24  hours  a  day,  7  days  a  week, 
to  leave  a  message  or  question  with  the 
above  individuals.  You  will  receive  a 
reply  during  normal  business  hours. 
SUPPLEMENTARY  INFORMATION:  Copies  of 
the  Southline  Draft  EIS/Draft  RMP 
Amendment  are  available  at  the 
following  BLM  locations:  Las  Cruces 
District  Office  (see  ADDRESSES);  New 
Mexico  State  Office,  301  Dinosaur  Trail, 
Santa  Fe,  NM  87508;  Arizona  State 
Office,  One  North  Central  Avenue  Suite 
800,  Phoenix,  AZ  85004;  Safford  Field 
Office,  711  14th  Avenue,  Safford,  AZ 
85546;  and  Tucson  Field  Office,  3201 
East  Universal  Way,  Tucson,  AZ  85756. 
The  Draft  EIS/Draft  RMP  Amendment 
and  supporting  docmnents  will  be 
available  electronically  on  the  Project 
Web  site  at  http://www.blm.gov/nm/ 
southline. 

Southline  has  filed  a  right-of-way 
(ROW)  application  with  the  BLM 
pursuant  to  Title  V  of  FLPMA, 
proposing  to  construct,  operate, 
maintain,  and  eventually  decommission 
a  high-voltage,  alternating  current 
electric  transmission  line.  The  BLM  and 
Western  have  agreed  to  be  joint  lead 
agencies  rmder  NEPA,  40  CFR  1501.5(b). 
Western  is  a  power-marketing  agency 
within  the  DOE,  and  has  been  a 
participant  in  the  proposed  Project  with 
the  applicant.  Southline  Transmission, 
LLC  (Southline).  The  proposed  Project 
would  consist  of  two  sections.  The  first 
section  would  entail  construction  of 
about  240  miles  of  new  double-circuit 


345-kV  transmission  line  in  a  200-foot 
ROW  between  the  Afton  Substation, 
south  of  Las  Cruces,  New  Mexico,  and 
Western’s  Apache  Substation,  south  of 
Willcox,  Arizona  (Afton-Apache  or  New 
Build  Section).  The  second  section 
would  entail  the  upgrade  of  about  120 
miles  of  Western’s  existing  Saguaro- 
Tucson  and  Tucson-Apache  115-kV 
transmission  lines  in  a  100-foot  existing 
ROW  to  a  double-circuit  230-kV 
transmission  line  in  a  150-foot  ROW, 
where  feasible  (Apache-Saguaro  or 
Upgrade  Section).  The  Upgrade  Section 
would  originate  at  the  Apache 
Substation  and  terminate  at  the  Saguaro 
Substation  northwest  of  Tucson, 

Arizona.  Both  new  permanent  ROW  and 
temporary  construction  ROW  would  be 
required  in  the  New  Build  Section  and 
in  some  portions  of  the  Upgrade  Section 
for  the  transmission  line,  substations, 
access  roads,  and  other  permanent  and 
temporary  Project  components.  The 
proposed  Project  would  also  include 
installation  of  new  communications 
equipment,  and  connect  to  14 
substations  distributed  throughout 
southern  New  Mexico  and  Arizona, 
including  expanding/upgrading  existing 
substations  and  potentially  constructing 
a  new  substation  in  New  Mexico. 

The  New  Build  Section  (Afton- 
Apache)  would  include  construction 
and  operation  of: 

•  205  miles  of  345-kV  double-circuit 
electric  transmission  line  in  New 
Mexico  and  Arizona  with  a  planned 
bidirectional  capacity  of  up  to  1,000 
MW.  This  section  is  defined  by 
endpoints  at  the  existing  Afton 
Substation,  south  of  Las  Cruces  in  Dona 
Ana  County,  New  Mexico,  and 
Western’s  existing  Apache  Substation, 
south  of  Willcox  in  Cochise  County, 
Arizona; 

•  5  miles  of  345-kV  single-circuit 
electric  transmission  line  between  the 
existing  Afton  Substation  and  the 
existing  Lvma-Diablo  345-kV 
transmission  line; 

•  30  miles  of  345-kV  double-circuit 
electric  transmission  line  between  New 
Mexico  State  Route  9  and  Interstate  10 
east  of  Doming  in  Luna  County,  New 
Mexico,  to  provide  access  for  potential 
renewable  energy  generation  sources  in 
southern  New  Mexico.  This  segment  of 
the  proposed  Project  is  included  in  the 
analysis,  however,  development  of  this 
segment  would  be  determined  at  a  later 
date;  and 

•  A  new  substation  (proposed 
Midpoint  Substation)  in  Luna  County, 
New  Mexico,  to  provide  an  intermediate 
connection  point  for  future 
interconnection  requests. 

The  Upgrade  Section  (Apache- 
Saguaro)  would  include: 


•  Replacing  120  miles  of  Western’s 
existing  Saguaro-Tucson  and  Tucson- 
Apache  115-kV  single-circuit  electric 
wood-pole  H-frame  transmission  lines 
with  a  230-kV  double-circuit  electric 
steel-pole  transmission  line.  This 
section  is  defined  by  endpoints  at  the 
existing  Apache  Substation,  south  of 
Willcox  in  Cochise  County,  Arizona,  to 
the  existing  Saguaro  Substation, 
northwest  of  Tucson  in  Pima  County, 
Arizona;  and 

•  Two  miles  of  new  build  double¬ 
circuit  230-kV  electric  transmission  line 
to  interconnect  with  the  existing  Tucson 
Electric  Power  Company  Vail 
Substation,  located  southeast  of  Tucson 
and  just  north  of  the  existing  115-kV 
Tucson-Apache  line. 

Because  Southline’s  proposed  Project 
may  involve  action  in  floodplains  or 
wetlands,  this  Notice  of  Availability 
also  serves  as  a  notice  of  proposed 
floodplain  or  wetland  action,  in 
accordance  with  10  CFR  1022.12(a).  The 
Draft  EIS  includes  a  floodplain/wetland 
assessment  and  floodplain/wetland 
statement  of  findings  following  DOE 
regulations  for  compliance  with 
floodplain  and  wetlands  environmental 
review  (10  CFR  1022). 

As  part  of  its  agency  mission.  Western 
routinely  studies  power  system 
requirements;  plans  for  transmission 
line  upgrades  and  additions;  facilitates 
and  finances  transmission  projects;  and 
constructs,  owns,  operates,  and 
maintains  transmission  infrastructure. 
Such  projects  may  be  solely  Western’s 
projects  or  may  be  projects  undertaken 
with  the  participation  of  others. 
Southline  is  proposing  to  upgrade  about 
120  miles  of  Western’s  existing 
transmission  line  between  Saguaro  and 
Apache  substations  as  part  of  its 
proposed  Project. 

An  interdisciplinary  approach  was 
used  to  develop  the  Draft  EIS  to 
consider  a  variety  of  resource  issues  and 
concerns.  The  issues  addressed  in  the 
Draft  EIS  that  shaped  the  Project’s  scope 
and  alternatives  include,  but  are  not 
limited  to: 

•  Air  and  climate; 

•  Biological  resources; 

•  Cultural  resources; 

•  Health  and  safety; 

•  Noise; 

•  Land  use  (including  farmlands  and 
military  operations); 

•  Recreation; 

•  Socioeconomics  and  environmental 
justice; 

•  National  Conservation  Lands  or 
other  special  designations; 

•  Wilderness  characteristics  units; 

•  National  Scenic  and  Historic  Trails 
and  trails  under  study; 

•  Visual  resources;  and 
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•  Transportation. 

In  addition  to  the  Proponent-Proposed 
Action,  Southline  also  submitted  the 
Proponent  Alternative  route  for  the  New 
Build  Section  of  the  proposed  Project, 
both  of  which  were  the  product  of 
extensive  stakeholder  outreach.  In 
addition  to  the  Proponent-Proposed 
Action,  the  Proponent  Alternative  and 
the  No  Action  Alternative,  the  BLM  and 
Western  are  considering  other  local 
alternatives  that  provide  additional 
route  options.  To  simplify  the  analysis 
of  alternatives,  the  Project  area  has  been 
divided  into  four  major  route  groups:  (1) 
Afton  Substation  to  Hidalgo  Substation; 
(2)  Hidalgo  Substation  to  Apache 
Substation;  (3)  Apache  Substation  to 
Pantano  Substation;  and  (4)  Pantano 
Substation  to  Saguaro  Substation. 

Route  Group  1 :  Afton  to  Hidalgo  (New 
Build  Section).  Under  the  Proponent- 
Proposed  Action,  the  agencies 
considered  4  route  segments  that  would 
cover  about  146.9  miles  between  the 
Afton  and  Hidalgo  substations.  Under 
the  Proponent  Alternative,  a  southern 
alternative  along  the  international 
border,  the  agencies  considered  8  route 
segments  that  cover  about  141.1  miles. 

A  total  of  five  local  routing  alternatives 
were  considered  for  this  route  group. 

The  route  group  crosses  portions  of 
Dona  Ana,  Luna,  and  Hidalgo  Counties 
in  New  Mexico. 

Route  Group  2:  Hidalgo  to  Apache 
(New  Build  Section).  Under  the 
Proponent-Proposed  Action,  the 
agencies  considered  nine  route 
segments  that  would  cover  about  95.5 
miles  between  the  Hidalgo  and  Apache 
substations.  Under  the  Proponent 
Alternative,  the  agencies  considered 
seven  route  segments  that  altogether 
cover  about  95.9  miles.  A  total  of  eight 
local  routing  alternatives  were 
considered  for  this  route  group.  The 
route  group  crosses  portions  of  Hidalgo 
County  in  New  Mexico  and  Cochise, 
Creenlee,  and  Graham  Counties  in 
Arizona. 

Route  Group  3:  Apache  to  Pantano 
(Upgrade  Section).  Under  the 
Proponent-Proposed  Action,  the 
agencies  considered  four  route  segments 
that  would  cover  about  70.3  miles  of  the 
existing  Western  transmission  line 
between  Apache  and  Pantano 
substations.  One  local  routing 
alternative  was  considered  for  this  route 
group.  The  route  group  crosses  portions 
of  Cochise  and  Pima  Counties  in 
Arizona. 

Route  Group  4:  Pantano  to  Saguaro 
(Upgrade  Section).  Under  the 
Proponent-Proposed  Action,  the 
agencies  considered  13  route  segments 
that  would  cover  about  48.3  miles  of  the 
existing  Western  transmission  line 


between  Pantano  and  Saguaro 
substations.  A  total  of  10  local  routing 
alternatives  were  considered  for  this 
route  group.  The  route  group  crosses 
portions  of  Pima  and  Pinal  counties  in 
Arizona. 

The  Draft  EIS  also  considers  two 
substation  alternatives  (Midpoint  North 
and  Midpoint  South)  proposed  by 
Southline;  they  are  options  for  the 
location  of  the  proposed  Midpoint 
Substation  located  within  Route  Group 
1.  Both  alternative  locations  would  be  in 
Luna  County,  New  Mexico. 

The  BLM  and  Western  Agency- 
Preferred  Alternative  for  the  New  Build 
Section  consists  of  a  combination  of  the 
Proponent-Proposed  Action,  Proponent 
Alternative,  and  agency  local  alternative 
segments  within  Route  Groups  1  and  2. 
The  route  was  selected  by  the  BLM  and 
Western  as  the  Agency-Preferred 
Alternative  because  it  would  maximize 
use  of  existing  and  linear  ROWs  by 
paralleling  existing  and  proposed 
infrastructure  and  transmission  lines; 
eliminate  the  need  for  plan  amendments 
through  conformance  with  existing  land 
use  plans;  minimize  impacts  to  military 
operations  at  and  near  the  Willcox 
Playa;  and  minimize  impacts  to 
sensitive  resources. 

The  Agency-Preferred  Alternative  for 
the  Upgrade  Section  consists  of  a 
combination  of  Proponent-Proposed 
Action  and  local  alternatives  at 
Tumamoc  Hill,  and  near  the  Marana 
Airport,  within  Route  Groups  3  and  4. 
The  route  was  selected  because  it  would 
maximize  the  use  of  the  existing  ROW 
and  facilities  currently  used  for 
Western’s  Saguaro-Tucson  and  Tucson- 
Apache  115-kV  transmission  lines; 
minimize  impacts  to  sensitive  resources 
at  Tumamoc  Hill;  and  minimize  impacts 
to  military  training  operations  at  the 
Marana  Airport. 

The  BLM,  Western,  Southline,  and 
cooperating  agencies  worked  together  to 
identify  routes  that  would  conform  to 
existing  BLM  land  use  plans.  However, 
this  objective  was  not  reached  for  all  of 
the  routes  analyzed  in  the  Draft  EIS.  A 
plan  amendment  for  the  Mimbres  RMP 
may  be  required  to  bring  the  proposed 
Project  into  conformance,  depending  on 
the  final  route  selected.  The  prospective 
plan  amendment  will  comply  with 
applicable  Federal  laws  and  regulations, 
be  analyzed  in  the  Final  EIS,  and  apply 
only  to  Federal  land  administered  by 
the  BLM. 

Potential  changes  to  the  Mimbres 
RMP  would  include; 

•  An  amendment  may  be  needed  to 
change  the  vi.sual  resource  management 
(VRM)  Class  II  to  a  Class  III  or  IV  for 
segments  that  intersect  VRM  Class  II 
lands. 


•  An  amendment  may  be  needed  for 
the  portion  of  the  alternative  route 
segment  that  parallels  an  avoidance  area 
designated  for  the  Butterfield  Trail. 

The  BLM  and  Western  will  use  and 
coordinate  the  NEPA  comment  period  to 
assist  the  agencies  in  satisfying  the 
public  involvement  requirements  under 
Section  106  of  the  National  Historic 
Preservation  Act  (16  U.S.C.  470(f)),  as 
provided  for  in  36  CFR  800.2(d)(3).  In 
accordance  with  policy,  the  BLM  will 
continue  to  conduct  Native  American 
tribal  consultations  on  tribal  concerns 
such  as  impacts  on  Indian  trust  assets. 
Federal,  State,  and  local  agencies,  along 
with  other  stakeholders  that  may  be 
interested  or  affected  by  the  BLM’s  and 
Western’s  decisions  on  this  proposed 
Project,  are  invited  to  participate  in  the 
public  comment  process. 

The  BLM  and  Western  have 
determined  that  public  hearings  to 
solicit  comments  on  the  Draft  EIS  and 
Draft  RMP  Amendment  are  necessary. 
Accordingly,  the  BLM  and  Western 
invite  all  interested  parties  to 
participate  in  the  public  hearings  held 
throughout  southern  New  Mexico  and 
Arizona.  Interested  parties  are  invited  to 
present  oral  statements  at  the  hearings. 
For  information  on  facilities  or  services 
for  persons  with  disabilities  or  to 
request  special  assistance  at  the  hearing, 
contact  Ellen  Carr  at  480-629-4705  or 
email  ellen.carr@galileoaz.com  or  in 
writing  at  4700  South  McClintock  Drive, 
Tempe,  AZ  85282,  at  least  5  business 
days  before  the  date  of  the  hearing.  The 
hearings  will  be  conducted  in 
accordance  with  455  DM  1  and  the  BLM 
NEPA  Handbook  by  a  representative 
designated  by  the  BLM. 

Please  note  that  public  comments  and 
information  submitted  including  names, 
street  addresses,  and  email  addresses  of 
persons  who  submit  comments  will  be 
available  for  public  review  and 
disclosure  at  the  above  address  during 
regular  business  hours  (8  a.m.  to  4  p.m.), 
Monday  through  Friday,  except 
holidays. 

Before  including  your  address,  phone 
number,  email  address,  or  other 
personal  identifying  information  in  your 
comment,  you  should  be  aware  that 
your  entire  comment — including  your 
personal  identifying  information — may 
bo  made  publicly  available  at  any  time. 
While  you  can  ask  us  in  your  comment 
to  withhold  your  personal  identifying 
information  from  public  review,  we 
cannot  guarantee  that  we  will  be  able  to 
do  so. 
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Authority:  40  CFR  1506.6,  40  CFR 
1506.10,  43  CFR  1610.2. 

Jesse  J.  Juen, 

State  Director,  New  Mexico. 

Mark  A.  Gabriel, 

Administrator,  Western  Area  Power 
Administration. 

|FR  Doc.  2014-08018  Filed  4-10-14;  8:45  am] 

BILLING  CODE  4310-FB-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[LLCAD07000;  L16100000.DU0000; 
14XL1109AF] 

Notice  of  Intent  To  Prepare  an 
Environmental  Assessment  and  an 
Associated  Land  Use  Plan  Amendment 
To  Close  the  Airport  Mesa  Target 
Shooting  Area,  Imperiai,  CA 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Intent. 

SUMMARY:  In  compliance  with  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969,  as  amended,  and  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  of  1976,  as  amended,  the 
Bureau  of  Land  Management  [BLM)  El 
Centro  Field  Office,  California,  intends 
to  prepare  an  Environmental 
Assessment  (EA)  to  consider  amending 
the  Eastern  San  Diego  County  (ESDC) 
Resource  Management  Plan  (RMP)  to 
close  the  Airport  Mesa  to  recreational 
target  shooting.  This  notice  announces 
the  beginning  of  the  scoping  process  to 
solicit  public  comments  and  identify 
issues. 

DATES:  Comments  on  issues  may  be 
submitted  in  writing  until  May  12,  2014. 
The  date(s)  and  location(s)  of  any 
scoping  meetings  will  be  announced  at 
least  15  days  in  advance  through  local 
media,  newspapers  and  the  BLM  Web 
site  at:  http://www.blm.gov/ca/st/en/fo/ 
elcentTo.html.  In  order  to  be  included  in 
the  analysis,  all  comments  must  be 
received  prior  to  the  close  of  the  30-day 
scoping  period  or  30  days  after  the  last 
public  meeting,  whichever  is  later.  The 
BLM  will  provide  additional 
opportunities  for  public  participation  as 
appropriate. 

ADDRESSES:  You  may  submit  comments 
on  issues  and  planning  criteria  related 
to  the  proposed  Airport  Mesa  target 
.shooting  closure  by  any  of  the  following 
methods: 

•  Web  site:  http://www.blm.gov/ca/st/ 
en/fo/ elcentro.html. 

•  Email:  ngaddis@blm.gov. 

•  Fax:  760-337-4490. 


•  Mail:  BLM  El  Centro  Field  Office, 
Attn:  Nicollee  Gaddis,  1661  S.  4th 
Street,  El  Centro,  CA  92243. 

Documents  pertinent  to  this  proposal 
may  be  examined  at  the  El  Centro  Field 
Office  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicollee  Gaddis,  BLM  Planning  and 
Environmental  Coordinator;  telephone 
760-337-4427;  address  1661  S.  4th 
Street,  El  Centro,  CA  92243;  or  email 
ngaddis@blm.gov.  Contact  Ms.  Gaddis  if 
you  wish  to  add  your  name  to  our 
mailing  list.  Persons  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
to  contact  Ms.  Gaddis  dming  normal 
business  hours.  The  FIRS  is  available  24 
hours  a  day,  7  days  a  week,  to  leave  a 
message  or  question  for  Ms.  Gaddis.  You 
will  receive  a  reply  during  normal 
business  hours. 

SUPPLEMENTARY  INFORMATION:  This 
publication  provides  notice  that  the 
BLM  El  Centro  Field  Office,  El  Centro, 
California,  intends  to  prepare  an 
amendment  to  the  2008  ESDC  RMP  and 
an  associated  EA;  announces  the 
beginning  of  the  scoping  process;  and 
seeks  public  input  on  issues  and 
planning  criteria.  Airport  Mesa  is 
located  in  Eastern  San  Diego  County, 
east  of  the  town  of  Jacumba,  south  of 
U.S.  Highway  80.  The  area  described  as 
the  Airport  Mesa/Carrizo  Creek  shooting 
area  covers  approximately  210  acres 
along  the  eastern  slope  of  Airport  Mesa. 

San  Bernardino  Base  and  Meridian 
(SBBM) 

Township  18  South,  Range  8  East, 

Section  3,  SV2SWy4SEV4  and  SV2SEV4SEV4 
(20  acres,  more  or  less); 

Section  10,  Lot  9  (17.15  acres);  Ny2NEV4 
(80  acres);  SEy4NEy4  (40  acres); 

Section  11,  Lot  12  (13.05  acres); 

SWy4NWy4  (40  acres). 

The  Secure  Border  Initiative  (SBI) 
congressionally  authorized  and  funded 
the  California  Border  Patrol  (U.S.  Border 
Patrol)  to  increase  its  presence  along  the 
us/Mexico  Border  to  improve  our 
national  security.  The  U.S.  Border  patrol 
has  indicated  that  the  Airport  Mesa  area 
is  critical  to  its  efforts  to  protect  this 
area  because  the  high  elevation  of  the 
mesa  gives  agents  the  ability  to  monitor 
the  nearby  valleys  for  illegal  activities. 
As  part  of  this  effort  to  increase  its 
effectiveness  in  this  area,  the  U.S. 

Border  Patrol  has  constructed 
pedestrian  and  vehicle  border  barriers, 
as  well  as  roads  for  access  and 
maintenance.  One  of  these  access  roads 
traverses  the  east  slope  of  Airport  Mesa. 
The  U.S.  Border  Patrol  now  uses  the  top 
of  the  mesa  as  a  vantage  point  to 
monitor  this  area.  The  Airport  Mesa  area 


has  historically  been  an  important 
recreational  shooting  area  for  residents 
of  San  Diego  and  Imperial  Counties.  The 
eastern  slope  of  the  mesa  is  easily 
accessible  and  provides  a  safe  back-stop 
for  target  shooting.  The  U.S.  Border 
Patrol’s  new  access  road  crosses  this 
eastern  slope  and  is  within  the  line-of- 
fire  for  recreational  target  shooters.  This 
has  created  an  unsafe  situation, 
subjecting  U.S.  Border  Patrol  agents  to 
the  dangers  of  stray  bullets  or  ricochets. 

Since  construction  of  the  road  in 
October  2009,  the  U.S.  Border  Patrol  has 
worked  to  inform  shooters  of  the 
dangers  associated  with  shooting  in  this 
area  and  has  requested  that  shooters 
move  elsewhere  to  shoot.  On  August  18, 
2009,  the  U.S.  Border  Patrol  issued  a 
letter  to  the  BLM  requesting  that  the 
BLM  formally  close  Airport  Mesa  to 
target  shooting  in  order  to  protect  its 
agents  in  the  area. 

A  temporary  closme  has  been  in  place 
since  October  2009.  This  proposal  for  an 
area  closure  would  initiate  a  land  use 
plan  amendment  to  the  ESDC  RMP  with 
an  associated  EA.  The  plan  amendment 
would  be  limited  to  closure  of  target 
shooting  only  and  not  consider  use 
restriction  of  approved  hunting  or 
hiking  in  the  area. 

The  purpose  of  the  public  scoping 
process  is  to  determine  relevant  issues 
that  will  influence  the  scope  of  the  EA, 
including  alternatives,  and  guide  the 
process  for  developing  the  EA. 

You  may  submit  comments  on  issues 
and  planning  criteria  in  writing  to  the 
BLM  at  any  public  scoping  meeting,  or 
you  may  submit  them  to  the  BLM  using 
one  of  the  methods  listed  in  the 
ADDRESSES  section  above.  To  be  most 
helpful,  you  should  submit  comments 
by  the  close  of  the  30-day  scoping 
period. 

A  preliminary  list  of  the  potential 
planning  criteria  that  will  be  used  to 
help  guide  and  define  the  scope  of  the 
plan  amendment  includes: 

1.  The  plan  amendment  will  be 
completed  in  compliance  with  FLPMA, 
NEPA,  and  all  other  relevant  Federal 
laws,  executive  orders,  and  BLM 
policies; 

2.  Existing  valid  plan  decisions  will 
not  be  changed  and  any  new  plan 
decisions  will  not  conflict  with  existing 
plan  decisions;  and 

3.  The  plan  amendment(s)  will 
recognize  valid  existing  rights. 

The  BLM  will  evaluate  identified 
issues  to  be  addressed  in  the  plan 
amendment  and  will  place  them  into 
one  of  three  categories: 

1 .  Issues  to  be  resolved  in  the  plan 
amendment; 

2.  Is.sues  to  be  resolved  through  policy 
or  administrative  action;  or 
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3.  Issues  beyond  the  scope  of  this  plan 
amendment. 

The  BLM  will  provide  an  explanation 
in  the  Scoping  Report  or  the  EA  as  to 
why  an  issue  was  placed  in  category 
two  or  three.  The  public  is  also 
encouraged  to  help  identify  any 
management  questions  and  concerns 
that  should  be  addressed  in  the  plan. 

The  BLM  will  work  collaboratively  with 
interested  parties  to  identify  the 
management  decisions  that  are  best 
suited  to  local,  regional,  and  national 
needs  and  concerns. 

The  BLM  will  use  the  NEPA  public 
participation  requirements  to  assist  the 
agency  in  satisfying  the  public 
involvement  requirements  under 
Section  106  of  the  National  Historic 
Preservation  Act  (NHPA)  (16  U.S.C. 
470(f))  pursuant  to  36  CFR  800.2(d)(3). 
The  information  about  historic  and 
cultural  resources  within  the  area 
potentially  affected  by  the  proposed 
action  will  assist  the  BLM  in  identifying 
and  evaluating  impacts  to  such 
resources  in  the  context  of  both  NEPA 
and  Section  106  of  the  NHPA. 

The  BLM  will  consult  with  Indian 
tribes  on  a  govemment-to-government 
basis  in  accordance  with  Executive 
Order  13175  and  other  policies.  Tribal 
concerns,  including  impacts  on  Indian 
trust  assets  and  potential  impacts  to 
cultural  resources,  will  be  given  due 
consideration.  Federal,  State,  and  local 
agencies,  along  with  tribes  and  other 
stakeholders  that  may  be  interested  in  or 
affected  by  the  proposed  action  that  the 
BLM  is  evaluating,  are  invited  to 
participate  in  the  scoping  process  and, 
if  eligible,  may  request  or  be  requested 
by  tbe  BLM  to  participate  in  the 
development  of  the  environmental 
analysis  as  a  cooperating  agency. 

Authority:  40  CFR  1501.7  and  43  CFR 
1610.2. 

Thomas  F.  Zale, 

Field  Manager,  El  Centro  Field  Office. 

|FR  Doc.  2014-08213  Filed  4-10-14;  8:45  am] 

BILLING  CODE  4310-40-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

[NPS-WASO-NRNHL-1 5399; 
PPWOCRADIO,  PCU00RP14.R50000] 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 
and  Related  Actions 

Nominations  for  the  following 
properties  being  considered  for  listing 
or  related  actions  in  the  National 
Register  were  received  by  the  National 
Park  Service  before  March  22,  2014. 


Pursuant  to  section  60.13  of  36  CFR  Part 
60,  written  comments  are  being 
accepted  concerning  the  significance  of 
the  nominated  properties  under  the 
National  Register  criteria  for  evaluation. 
Comments  may  be  forwarded  by  United 
States  Postal  Service,  to  tbe  National 
Register  of  Historic  Places,  National 
Park  Service,  1849  C  St.  NW.,  MS  2280, 
Washington,  DC  20240;  by  all  other 
carriers.  National  Register  of  Historic 
Places,  National  Park  Service, 1201  Eye 
St.  NW.,  8th  floor,  Washington,  DC 
20005;  or  by  fax,  202-371-6447.  Written 
or  faxed  comments  should  be  submitted 
by  April  28,  2014.  Before  including  your 
address,  phone  number,  email  address, 
or  other  personal  identifying 
information  in  your  comment,  you 
should  be  aware  that  your  entire 
comment — including  your  personal 
identifying  information — may  be  made 
publicly  available  at  any  time.  While 
you  can  ask  us  in  your  comment  to 
withhold  your  personal  identifying 
information  from  public  review,  we 
cannot  guarantee  that  we  will  be  able  to 
do  so. 

Dated:  March  28,  2014. 

J.  Paul  Loether, 

Chief,  National  Register  of  Historic  Places/ 
National  Historic  Landmarks  Program. 

DISTRICT  OF  COLUMBIA 

District  of  Columbia 

Bunker  Hill  Elementary  School  (Public 
School  Buildings  of  Washington,  DC  MPS) 
1401  Michigan  Ave.  NE.,  Washington, 
14000186 

FLORIDA 

Duval  County 

American  Red  Cross  Volunteer  Life  Saving 
Corps  Station,  2  Ocean  Front  North, 
Jacksonville  Beach,  14000187 

NEVADA 

Storey  County 

Hampton — Sullivan  House,  168  N.  B  St., 
Virginia  City,  14000188 

NEW  JERSEY 

Bergen  County 

St.  Paul’s  Episcopal  Church,  113  Engle  St., 
Englewood,  14000189 

Somerset  County 

Brook  Theater,  The,  10  Hamilton  St.,  Bound 
Brook  Borough,  14000190 

NEW  YORK 

Fulton  County 

Northville  Historic  District,  Roughly  Main, 
Division  &  Bridge  Sts.,  Northville, 
14000191 

Lewis  County 

Collinsville  Cemetery,  4061  East  Rd.,  West 
Turin,  14000192 


Onondaga  County 

South  Salina  Street  Downtown  Historic 
District  (Boundary  Increase),  200,  300,  &  E. 
side  of  400  blks.  of  Warren,  205-209 
Jefferson,  400  blk.  &  500-550  S.  Salina  Sts., 
Syracuse,  14000193 

PENNSYLVANIA 

Allegheny  County 

Strip  Historic  District,  Roughly  bounded  by 
former  Pennsylvania  RR.  yards.  Liberty 
Ave.,  Railroad,  22nd  &  15th  Sts., 
Pittsburgh,  14000194 

Lancaster  County 

Stehli  Silk  Mill,  701  Martha  Ave.  (Manheim 
Township),  Lancaster,  14000195 

WISCONSIN 

Florence  County 

Fulmer,  David  M.  and  Lottie,  House,  209 
Central  Ave.,  Florence,  14000196 

Webb,  Robert  B.  and  Estelle ).,  House,  200 
Central  Ave.,  Florence,  14000197 

[FR  Doc.  2014-08096  Filed  4-10-14;  8:45  am] 

BILLING  CODE  4312-S1-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-861/867] 

Certain  Cases  for  Portable  Electronic 
Devices;  Commission  Determination 
Not  To  Review  an  Initiai  Determination 
Granting  Compiainant’s  Motion  for 
Summary  Determination  of  Violation 
by  the  Defauiting  Respondents; 

Request  for  Written  Submissions 

AGENCY:  U.S.  International  Trade 

Commission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
tbe  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge’s  (“ALJ”)  initial  determination 
(“ID”)  (Order  No.  28)  granting  summary 
determination  that  the  following 
defaulting  respondents  have  violated 
section  337:  Anbess  Electronics  Co.  Ltd. 
of  Shenzhen,  China  (“Anbess”);  ROCON 
Digital  Technology  Corp.  of  Shenzhen, 
China  (“Rocon”);  Trait  Technology 
(Shenzhen)  Co.,  Ltd.  (d/b/a  Trait-Tech) 
of  Shenzhen,  China  (“Trait”);  Hongkong 
Wexun  Ltd.  (Wexun  Tech  (Hong  Kong) 
Co.,  Ltd.)  of  Guangdong,  China 
(“Wexun”);  SW-Box.com  [aka 
Cellphonezone  Limited)  of  Sheung  Wan, 
Hong  Kong  (“SW-Box”);  and  Global 
Digital  Star  Industry,  Ltd.  of  Shenzhen 
Gity,  Ghina  (“Global”). 

FOR  FURTHER  INFORMATION  CONTACT: 
Panyin  A.  Hughes,  Office  of  the  General 
Gounsel,  U.S.  International  Trade 
Gommission,  500  E  Street  SW., 
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Washington,  DC  20436,  telephone  (202) 
205-3042.  Copies  of  non-confidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 

International  Trade  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436, 
telephone  (202)  205-2000.  General 
information  concerning  the  Commission 
may  also  be  obtained  by  accessing  its 
Internet  server  at  http://www.usitc.gov. 
The  public  record  for  this  investigation 
may  be  viewed  on  the  Commission’s 
electronic  docket  (EDIS)  at  http:// 
edis.usitc.gov.  Hearing-impaired 
persons  are  advised  that  information  on 
this  matter  can  be  obtained  by 
contacting  the  Commission’s  TDD 
terminal  on  (202)  205-1810. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  Inv.  No.  337- 
TA-861  on  November  16,  2012,  based 
on  a  complaint  filed  by  Speculative 
Product  Design,  LLC  of  Mountain  View, 
California  (“Speck”).  77  FR  68828  (Nov. 
16,  2012).  The  complaint  alleged 
violations  of  section  337  of  the  Tariff 
Act  of  1930,  as  amended,  (19  U.S.C. 
1337)  in  the  importation  into  the  United 
States,  the  sale  for  importation,  and  the 
sale  within  the  United  States  after 
importation  of  certain  cases  for  portable 
electronic  devices  by  reason  of 
infi'ingement  of  various  claims  of  United 
States  Patent  No.  8,204,561  (“the  ’561 
patent”).  The  complaint  named  several 
respondents. 

The  Commission  instituted  Inv.  No. 
337-TA-867  on  January  31,  2013,  based 
on  a  complaint  filed  by  Speck.  78  FR 
6834  (Jan.  31,  2013).  That  complaint 
also  alleged  violations  of  section  337  of 
the  Tariff  Act  of  1930  (19  U.S.C.  1337) 
in  the  importation  into  the  United 
States,  the  sale  for  importation,  and  the 
sale  within  the  United  States  after 
importation  of  certain  cases  for  portable 
electronic  devices  by  reason  of 
infringement  of  various  claims  of  the 
’561  patent.  The  complaint  named 
several  additional  respondents.  On 
January  31,  2013,  the  Commission 
consolidated  the  two  investigations.  Id. 

All  of  the  respondents  that 
participated  in  the  investigation  have 
been  terminated  from  the  investigation. 
Specifically,  respondents  JWIN 
Electronics  Corp.,  dba  iLuv  of  Port 
Washington,  New  York  and  Fellowes, 
Inc.  of  Itsaca,  Illinois  were  terminated 
from  the  investigation  based  upon 
settlement  agreements.  Respondents 
Project  Horizon,  Inc.,  d/b/a/InMotion 
Entertainment  of  Jacksonville,  Florida 
and  En  Jinn  Industrial  Co.,  Ltd.  of  New 
Taipei  City,  Taiwan  were  terminated 


from  the  investigation  based  upon 
consent  order  stipulations.  Respondents 
Superior  Communications,  Inc.  of 
Irwindale,  California  and  Shengda 
Huanqiu  Shijie  of  Shenzhen,  China 
were  terminated  from  the  investigation 
based  upon  withdrawal  of  allegations 
pertaining  to  them  from  the  complaint. 
Respondent  Jie  Sheng  Technology  of 
Tainan  City,  Taiwan  was  terminated 
from  the  investigation  based  upon 
amendment  to  the  complaint  and  notice 
of  investigation.  Respondent  Body 
Glove  International,  LLC  of  Redondo 
Beach,  California  was  terminated  from 
the  investigation  based  upon  a  finding 
that  it  had  committed  no  acts  in 
violation  of  section  337. 

The  following  respondents  were 
found  in  default:  Anbess,  Rocon,  Trait, 
Wexun,  SW-Box,  and  Global. 
Accordingly,  the  only  parties  remaining 
active  in  this  investigation  are  Speck 
and  the  Commission  investigative 
attorney  (“lA”). 

On  August  19,  2013,  Speck  filed  a 
motion  for  summary  determination  that 
it  has  satisfied  the  domestic  industry 
requirement  under  sections  337(a)(3)(A), 
(B),  and  (C)  (not  including  licensing). 

On  August  19,  2013,  the  lA  filed  a 
response  in  support  of  Speck’s  motion 
that  it  has  satisfied  the  domestic 
industry  requirement  under  section 
337(a)(3)(C).  On  September  10,  2013,  the 
ALJ  issued  an  ID  (Order  No  15)  granting 
Speck’s  motion  in  part.  Specifically,  the 
ALJ  found  that  Speck  established  a 
domestic  industry  for  the  ’561  patent 
under  section  337(a)(3)(C).  On  October 
23,  2013,  the  Commission  determined 
not  to  review  the  ID. 

On  September  30,  2013,  the  ALJ 
granted  a  motion  by  Speck  to  terminate 
the  investigation  as  to  claims  1-3,  6-8, 
10,  and  12-16  of  the  ’561  patent.  On 
November  11,  2013,  the  Commission 
determined  not  to  review.  Thus,  claims 
4,  5,  9,  and  11  remain  pending  in  the 
investigation. 

On  November  15,  2013,  Speck  filed  a 
motion  for  summary  determination  of 
violation  with  respect  to  the  defaulting 
respondents.  On  November  26,  2013, 
the  lA  filed  a  response  in  support  of 
Speck’s  motion.  On  February  21,  2014, 
the  presiding  ALJ  issued  the  subject  ID, 
Order  No.  28,  granting  the  motion.  He 
also  recommended  issuance  of  a  general 
exclusion  order  and  the  imposition  of  a 
bond  of  100  percent  of  entered  value 
during  the  period  of  Presidential  review. 

Having  considered  the  subject  ID  and 
the  relevant  portions  of  the  record,  the 
Commission  has  determined  not  to 
review  the  ID  based  on  the  substantial, 
reliable,  and  probative  evidence 
establishing  a  violation  by  the 
defaulting  respondents. 


In  connection  with  the  final 
disposition  of  this  investigation,  the 
Commission  may  (1)  issue  an  order  that 
could  result  in  the  exclusion  of  the 
subject  articles  from  entry  into  the 
United  States,  and/or  (2)  issue  one  or 
more  cease  and  desist  orders  that  could 
result  in  the  respondent  being  required 
to  cease  and  desist  from  engaging  in 
unfair  acts  in  the  importation  and  sale 
of  such  articles.  Accordingly,  the 
Commission  is  interested  in  receiving 
written  submissions  that  address  the 
form  of  remedy,  if  any,  that  should  be 
ordered.  If  a  party  seeks  exclusion  of  an 
article  from  entry  into  the  United  States 
for  purposes  other  than  entry  for 
consumption,  the  party  should  so 
indicate  and  provide  information 
establishing  that  activities  involving 
other  types  of  entry  either  are  adversely 
affecting  it  or  likely  to  do  so.  For 
background,  see  Certain  Devices  for 
Connecting  Computers  via  Telephone 
Lines,  Inv.  No.  337-TA-360,  USITC 
Pub.  No.  2843  (December  1994) 
(Commission  Opinion). 

If  the  Commission  contemplates  some 
form  of  remedy,  it  must  consider  the 
effects  of  that  remedy  upon  the  public 
interest.  The  factors  the  Commission 
will  consider  include  the  effect  that  an 
exclusion  order  and/or  cease  and  desist 
orders  would  have  on  (1)  the  public 
health  and  welfare,  (2)  competitive 
conditions  in  the  U.S.  economy,  (3)  U.S. 
production  of  articles  that  are  like  or 
directly  competitive  with  those  that  are 
.subject  to  investigation,  and  (4)  U.S. 
consumers.  The  Commission  is 
therefore  interested  in  receiving  written 
.submi.ssions  that  address  the 
aforementioned  public  interest  factors 
in  the  context  of  this  investigation. 

If  the  Commission  orders  some  form 
of  remedy,  the  U.S.  Trade 
Representative,  as  delegated  by  the 
President,  has  60  days  to  approve  or 
disapprove  the  Commission’s  action. 

See  Presidential  Memorandum  of  July 
21,  2005.  70  FR  43251  (July  26,  2005). 
During  this  period,  the  subject  articles 
would  be  entitled  to  enter  the  United 
States  under  bond,  in  an  amount 
determined  by  the  Commission  and 
prescribed  by  the  Secretary  of  the 
Treasury.  The  Commission  is  therefore 
interested  in  receiving  submissions 
concerning  the  amount  of  the  bond  that 
should  be  imposed  if  a  remedy  is 
ordered. 

Written  Submissions:  Parties  to  the 
investigation,  interested  government 
agencies,  and  any  other  interested 
parties  are  encouraged  to  file  written 
submissions  on  the  issues  of  remedy, 
the  public  interest,  and  bonding. 
Complainant  and  the  Commission 
investigative  attorney  are  also  requested 
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to  submit  proposed  remedial  orders  for 
the  Commission’s  consideration. 
Complainant  is  also  requested  to  state 
the  date  on  which  the  ’561  patent 
expires  and  the  HTSUS  subheadings 
under  which  the  accused  products  are 
imported. 

Written  submissions  must  be  filed  no 
later  than  close  of  business  on  April  23, 
2014.  Reply  submissions  must  be  filed 
no  later  than  the  close  of  business  on 
April  30,  2014.  Such  submissions 
should  address  the  ALJ’s  recommended 
determinations  on  remedy  and  bonding 
which  were  made  in  Order  No.  28.  No 
further  submissions  on  any  of  these 
issues  will  be  permitted  unless 
otherwise  ordered  by  the  Commission. 

Persons  filing  written  submissions 
must  file  the  original  document 
electronically  on  or  before  the  deadlines 
stated  above  and  submit  eight  true  paper 
copies  to  the  Office  of  the  Secretary  by 
noon  the  next  day  pursuant  to  section 
210.4(f)  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (19  CFR 
210.4(f)).  Submissions  should  refer  to 
the  investigation  number  (“Inv.  No. 
337-TA-861/867”)  in  a  prominent  place 
on  the  cover  page  and/or  the  first  page. 
(See  Handbook  for  Electronic  Filing 
Procedures,  http://www.usitc.gov/ 
secretary/fedregnotices/rules/ 
ban  dbookonelectroni  c_filing.p  df) . 
Persons  with  questions  regarding  filing 
should  contact  the  Secretary  (202-205- 
2000). 

Any  person  desiring  to  submit  a 
document  to  the  Commission  in 
confidence  must  request  confidential 
treatment.  All  such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why  the 
Commission  should  grant  such 
treatment.  See  19  CFR  201.6.  Documents 
for  which  confidential  treatment  hy  the 
Commission  is  properly  sought  will  be 
treated  accordingly.  A  redacted  non- 
confidential  version  of  the  document 
must  also  be  filed  simultaneously  with 
the  any  confidential  filing.  All  non- 
confidential  written  submissions  will  be 
available  for  public  inspection  at  the 
Office  of  the  Secretary  and  on  EDIS. 

The  authority  for  the  Commission’s 
determination  is  contained  in  section 
337  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1337),  and  in  Part 
210  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (19  CFR  Part 
210). 

By  order  of  the  Commission. 

Issued:  April  8,  2014. 

Lisa  R.  Barton, 

Acting  Secretary  to  the  Commission. 

IFR  Doc.  2014-08164  Filed  4-10-14;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  Nos.  731 -TA-1 140-1 142 
(Review)] 

Uncovered  Innerspring  Units  from 
China,  South  Africa,  and  Vietnam 

Determinations 

On  the  basis  of  the  record  ^  developed 
in  the  subject  five-year  reviews,  the 
United  States  International  Trade 
Commission  (Commission)  determines,^ 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1675(c)),  that 
revocation  of  the  antidumping  duty 
orders  on  uncovered  innerspring  units 
from  China,  South  Africa,  and  Vietnam 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  material  injury  to  an 
industry  in  the  United  States  within  a 
reasonably  foreseeable  time. 

Background 

The  Commission  instituted  these 
reviews  on  November  1,  2013  (78  FR 
65711)  and  determined  on  February  4, 
2014  that  it  would  conduct  expedited 
reviews  (79  FR  11466,  February  28, 
2014). 

The  Commission  completed  and  filed 
its  determinations  in  these  reviews  on 
April  7,  2014.3  The  views  of  the 
Commission  are  contained  in  USITC 
Publication  4459  (April  2014),  entitled 
Uncovered  Innerspring  Units  from 
China,  South  Africa,  and  Vietnam: 
Investigation  Nos.  731-TA-l  140-1 142 
(Review). 

By  order  of  the  Commission. 

Issued:  April  8,  2014. 

Lisa  R.  Barton, 

Acting  Secretary  to  the  Commission. 

|FR  Doc.  2014-08161  Filed  4-10-14;  8:45  am] 
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’  The  record  is  defined  in  sec.  207.2(f)  of  the 
Commission’s  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(f)). 

^  Commissioner  Shara  L.  Aranoff  did  not 
participate  in  these  reviews. 

3  The  Commission  has  the  authority  to  toll 
statutory  deadlines  during  a  period  when  the 
government  is  closed.  Because  the  Commission  was 
closed  on  December  10,  2013,  January  21,  2014, 
February  13,  2014,  March  10,  2014,  and  March  17, 
2014  due  to  inclement  weather  in  Washington,  DC, 
the  statutory  deadlines  reflect  the  tolling  of 
deadlines  by  five  days. 


DEPARTMENT  OF  JUSTICE 

[0MB  Number  1121-NEW] 

Agency  Information  Collection 
Activities;  Proposed  eCollection 
eComments  Requested;  New 
Collection;  2014  Census  of  Adult 
Probation  Supervising  Agencies 

AGENCY:  Bureau  of  Justice  Statistics, 
Department  of  Justice. 

ACTION:  30-day  notice. 

SUMMARY:  The  Department  of  Justice 
(DOJ),  Office  of  Justice  Programs,  will  be 
submitting  the  following  information 
collection  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  was 
previously  published  in  the  Federal 
Register  Volume  79,  Number  27,  pages 
7701-7702,  on  February  10,  2014, 
allowing  a  60-day  comment  period. 
DATES:  Comments  are  encouraged  and 
will  be  accepted  for  “thirty  days”  until 
May  12,  2014. 

FOR  FURTHER  INFORMATION  CONTACT: 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public 
burden  or  associated  response  time, 
should  he  directed  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention  Department  of  Justice  Desk 
Officer,  Washington,  DC  20503  or  send 
to  OIRA_submission@omb.eop.gov. 
SUPPLEMENTARY  INFORMATION:  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10.  Request  written 
comments  and  suggestions  from  the 
public  and  affected  agencies  concerning 
the  proposed  collection  of  information 
are  encouraged.  Your  comments  should 
address  one  or  more  of  the  following 
four  points: 

— Evaluate  whether  the  collection  of 
information  is  necessary  for  the 
proper  performance  of  the  functions 
of  the  agency,  including  whether  the 
information  will  have  practical  utility; 
— ^Evaluate  the  accuracy  of  the  agency’s 
estimate  of  the  burden  of  the 
collection  of  information,  including 
the  validity  of  the  methodology  and 
assumptions  used; 

— Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

— Minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms 
of  information  technology,  e.g. 
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permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection: 

(1)  Type  of  Information  Collection: 

New  Collection.  While  the  Bureau  of 
Justice  Statistics  conducted  a  census  of 
probation  and  parole  agencies  in  1991, 
the  2014  Census  of  Adult  Probation 
Supervising  Agencies  is  now  a 
standalone  collection.  This  collection’s 
scope  is  narrower  and  only  includes 
adult  probation  agencies.  The  scope  of 
the  1991  census  was  broader  and 
included  both  adult  probation  and 
parole  agencies. 

(2)  Title  of  the  Form/Collection:  2014 
Census  of  Adult  Probation  Supervising 
Agencies. 

(3)  Agency  form  number:  CAPSA-AIF 
is  the  Agency  Information  Form  (AIF) 
for  public  agencies,  CAPSA-CIF  is  the 
Company  Information  Form  (CIF)  for 
private  probation  companies,  CAPSA- 
lA  is  the  questionnaire  for  public 
probation  agencies,  and  CAPSA-IB  is 
the  questionnaire  for  private  probation 
companies. 

(4)  Affected  public  who  will  be  asked 
to  respond,  as  well  as  a  brief  abstract: 
Primary:  State  or  local  government. 
Other:  Federal  government  or  private 
companies.  The  primary  goals  of  the 
work  under  this  clearance  are  to:  (1) 
Enhance  and  validate  a  national  roster 
of  probation  agencies  that  supervise 
adults  on  probation  for  a  felony  [or 
those  that  supervise  felons  and 
misdemeanants)  and  private  companies 
that  directly  supervise  adult 
probationers;  and  (2)  collect  information 
from  those  agencies  to  report  national 
and  state-level  statistics  that  provide  a 
clear  understanding  of  how  adult 
probation  in  the  United  States  is 
currently  organized,  the  supervision 
policies  and  practices  agencies  have 
established  to  administer  adult 
probation,  the  various  types  of  functions 
adult  probation  agencies  perform,  and 
the  different  types  of  individuals 
supervised  by  adult  probation  agencies. 
The  Bureau  of  Justice  Statistics  will  use 
this  information  in  published  reports 
and  for  the  U.S.  Congress,  Executive 
Office  of  the  President,  practitioners, 
researchers,  students,  the  media,  and 
others  interested  in  community 
corrections  statistics. 

All  agencies  and  companies  that  are 
believed  to  supervise  adult  probationers 
are  on  a  preliminary  roster  that  BJS, 
Westat,  and  the  American  Probation  and 
Parole  Association  (APPAJ  developed 
by  reviewing  and  compiling  data  and 
information  from  various  available 
resources.  (Westat  and  APPA  are  the 
data  collection  agents  for  the  2014 


CAPSAJ  The  CAPSA-AIF  or  CAPSA- 
CIF  will  be  mailed  to  the  head  of  each 
agency /company  on  the  preliminary 
roster  and  the  head  of  the  agency/ 
company  will  be  asked  to  confirm  the 
contact  information  for  the  agency/ 
company  and  designate  a  respondent  to 
complete  the  CAPS  A  questionnaire. 
Agency/company  heads  will  be  asked  to 
fax,  email,  or  mail  the  AIF  or  CIF  to 
Westat.  Designated  respondents  from 
public  probation  agencies  will  receive 
tbe  CAPSA-IA  questionnaire  and  will 
be  asked  to  report  via  the  Internet 
through  a  web  survey  with  telephone 
reporting  as  a  secondary  mode. 
Designated  respondents  from  private 
probation  companies  will  receive  the 
CAPSA-lB  questionnaire  and  will  be 
asked  to  return  the  paper  questionnaire 
by  fax,  email,  or  mail.  Telephone  will 
also  serve  as  a  secondary  mode  of  data 
collection  for  private  probation 
companies. 

Tbe  CAPSA-IA  will  collect 
information  from  public  probation 
agencies  about  their  branch  and  level  of 
government,  the  various  functions  they 
perform,  the  policies  and  practices  they 
have  in  place  to  administer  adult 
probation  related  to  both  adult 
probationers  and  the  community 
corrections  officers  that  supervise  them, 
the  extent  to  which  agencies  have 
supervision  authority,  the  various 
populations  they  serve,  the  size  of  their 
adult  probation  population,  the  use  of 
and  number  of  adult  probationers  held 
in  community-based  correctional 
facilities,  and  funding  sovnces  for  adult 
probation.  In  an  effort  to  validate  the 
roster  of  probation  agencies  and 
companies,  respondents  will  also  be 
asked  to  review  a  list  of  public 
probation  agencies  in  their  state  to 
identify  any  that  may  be  missing  from 
the  list.  They  will  also  be  asked  to 
report  any  private  probation  companies 
that  supervise  adult  probationers  in 
their  state. 

The  CAPSA-lB  will  collect 
information  from  private  probation 
companies  about  the  various  functions 
they  perform,  the  number  of  states  for 
which  they  supervise  adult 
probationers,  the  branches  and  levels  of 
government  from  which  they  receive 
adult  probationers  to  supervise,  the 
extent  to  which  any  governmental  entity 
conducts  oversight  of  their  supervision 
activities,  the  various  populations  they 
serve,  the  size  of  their  adult  probation 
population,  and  the  practices  and 
methods  they  use  to  administer  adult 
probation. 

Both  the  CAPSA-lA  and  CAPSA-lB 
questionnaires  will  include  questions  to 
confirm  that  the  agencies/companies 
supervise  adult  probationers  and  are 


therefore  correctly  included  on  the 
roster  and  fall  within  the  scope  of  the 
CAPSA.  In  addition,  because  tbe 
organization  of  adult  probation  varies 
drastically  not  only  by  state  but  within 
particular  states,  as  part  of  the  work 
under  this  clearance  to  enhance  and 
validate  the  roster  of  adult  probation 
agencies  and  companies,  one  informant 
in  each  state,  the  District  of  Columbia, 
and  the  Federal  system  will  be  asked  to 
complete  a  telephone  interview.  These 
contacts  are  necessary  to  assist  in:  (Ij 
Identifying  any  agencies  that  may  be 
missing  or  should  be  removed  from  the 
roster  (e.g.,  agencies  that  are  no  longer 
in  operation):  (2)  updating  information 
contained  in  the  resources  that  have 
been  used  to  develop  the  preliminary 
roster  since  some  of  the  source  material 
was  only  available  from  publications 
that  were  published  5  to  10  years  ago; 
and  (3)  resolving  questions  about  how 
probation  is  organized  in  the 
jurisdiction  that  stem  from  differences 
in  the  way  probation  in  particular 
jurisdictions  has  been  described  in  some 
of  the  materials  used  to  develop  the 
preliminary  roster. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
needed  for  an  average  respondent  to 
respond: 

(a)  CAPSA-AIF  form:  Approximately 
1,760  respondents,  each  t^ing  an 
average  of  5  minutes  to  respond  with  2 
minutes  of  follow-up. 

(b)  CAPSA-CIF  form:  Approximately 
204  respondents,  each  taking  an  average 
of  5  minutes  to  respond  with  2  minutes 
of  follow-up. 

(c)  CAPSA-lA  form:  Approximately 
1,760  respondents,  each  taking  an 
average  of  65  minutes  to  respond  with 
10  minutes  of  follow-up. 

(d)  CAPSA-lB  form:  Approximately 
204  respondents,  each  taking  an  average 
of  30  minutes  to  respond  with  5  minutes 
of  follow-up. 

(e)  52  telephone  calls  to  informants  in 
each  jurisdiction,  each  taking  an  average 
of  30  minutes  with  5  minutes  of  follow¬ 
up. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  2,578  total  burden  hours. 

If  additional  information  is  required 
contact:  Jerri  Murray,  Department 
Clearance  Officer,  United  States 
Department  of  Justice,  Justice 
Management  Division,  Policy  and 
Planning  Staff,  Two  Constitution 
Avenue,  145  N  Street  NE.,  Room 
3E.405B,  Washington,  DC  20530. 
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Dated:  April  8,  2014. 

Jerri  Murray, 

Department  Clearance  Officer  for  PRA,  U.S. 
Department  of  Justice. 

[FR  Doc.  2014-08175  Filed  4-10-14;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

[0MB  Number  1110-0021] 

Proposed  eCollection,  eComments 
Requested;  Approval  for  a  Revised 
Collection;  FBI  National  Academy 
Post-Graduate  Questionnaires,  FBi 
Nationai  Academy  Post-Graduate 
Questionnaire  for  Graduates,  FBI 
National  Academy  Post-Graduate 
Questionnaire  for  Supervisors  of 
Graduates 

AGENCY:  Training  Division,  Federal 
Bureau  of  Investigation,  Department  of 
Justice. 

ACTION:  30-day  notice. 

SUMMARY:  The  Department  of  Justice 
(DOJ),  Federal  Bureau  of  Investigation 
(FBI),  Training  Division’s  Curriculum 
Management  Section  (CMS)  will  be 
submitting  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  This 
proposed  information  collection  was 
previously  published  in  the  Federal 
Register  Volume,  Number  23,  page 
6628,  on  February  4,  2014.  allowing  for 
a  60  day  comment  period. 

DATES:  Comments  are  encouraged  and 
will  be  accepted  for  30  days  until  May 
12,  2014. 

FOR  FURTHER  INFORMATION  CONTACT:  If 

you  have  comments  (especially  on  the 
estimated  public  burden  or  associated 
response  time),  suggestions,  or  need  a 
copy  of  the  proposed  information 
collection  instrument  with  instructions 
or  additional  information,  please 
contact  Keith  Shirley,  Unit  Chief, 
Evaluation  and  Accreditation  Unit, 
Training  Division,  Federal  Bureau  of 
Investigation,  Quantico,  Virginia  22135. 
Written  comments  and/or  suggestions 
can  also  be  directed  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention  Department  of  Justice  Desk 
Officer,  Washington,  DC  20503  or  send 
to  OIRA_submission@omb.eop.gov. 
SUPPLEMENTARY  INFORMATION:  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10.  Written  comments  and 
suggestions  from  the  public  and  affected 


agencies  concerning  the  proposed 
collection  of  information  are 
encouraged.  Yom  comments  should 
address  one  or  more  of  the  following 
three  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency/component, 
including  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency’s/component’s  estimate  of  the 
burden  of  the  proposed  collection  of  the 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Overview  of  This  Information 

1.  Type  of  Information  Collection: 

Approval  of  a  Revised  Collection. 

2.  Title  of  the  Forms: 

FBI  National  Academy  Post-Graduate 
Questionnaire  for  Graduates. 

FBI  National  Academy  Post-Graduate 
Questionnaire  for  Supervisors  of 
Graduates. 

3.  Agency  Form  Number,  if  any,  and 
the  applicable  component  of  the 
department  sponsoring  the  collection: 

Form  Number:  1110-0021. 

Sponsor:  Training  Division  of  the 
Federal  Bureau  of  Investigation  (FBI), 
Department  of  Justice  (DOJ). 

4.  Affected  Public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract: 

Primary:  FBI  National  Academy 
graduates  and  their  identified 
supervisors  represents  state  and  local 
police  departments,  sheriffs’ 
departments,  military  police 
organizations,  and  federal  law 
enforcement  agencies  from  the  United 
States  and  over  150  foreign  nations. 

Brief  Abstract:  This  collection  is 
requested  by  FBI  National  Academy. 
These  questionnaires  have  been 
designed  to  collect  feedback  from  FBI 
National  Academy  students  regarding 
their  courses  and  instructors.  The 
results  are  used  to  help  determine  if  the 
FBI  National  Academy  program  is 
functioning  as  intended  and  meeting  its 
goals  and  objectives.  We  will  utilize  the 
students’  comments  to  improve  the 
current  curriculum. 

5.  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 


estimated  for  an  average  respondent  to 
respond: 

Approximately  1,000  FBI  National 
Academy  graduates  per  year  will 
respond  to  the  FBI  National  Academy 
Post-Graduate  Questionnaire  for 
Graduates.  It  is  predicted  that  we  will 
receive  a  50%  response  rate.  The 
average  response  time  for  reading  the 
questioimaire  directions  for  the  FBI 
National  Academy  Post-Graduate 
Questionnaire  for  Graduates  is 
estimated  to  be  two  (2)  minutes;  time  to 
complete  the  questionnaire  is  estimated 
to  be  30  minutes.  Thus  the  total  time  to 
complete  the  Post-Graduate 
Questionnaire  for  Graduates  is  32 
minutes. 

There  are  approximately  1,000  FBI 
National  Academy  graduates  who  have 
identified  their  supervisors  that  will 
respond  to  the  FBI  National  Academy 
Post-Graduates  Questionnaire  for 
Supervisors  of  Graduates.  It  is  predicted 
that  we  will  receive  a  50%  response 
rate.  The  average  response  time  for 
reading  the  directions  for  the  FBI 
National  Academy  Post-Graduate 
Questionnaire  for  Supervisors  of 
Graduates  is  estimated  to  be  2  minutes; 
time  to  complete  the  questionnaire  is 
estimated  to  be  30  minutes.  Thus  the 
total  time  to  complete  the  Post-Graduate 
Questionnaire  for  Supervisors  for 
Graduates  is  32  minutes. 

The  total  estimated  time  to  complete 
each  questionnaire  per  respondent  for 
each  group  is  32  minutes. 

6.  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection: 

Given  that  approximately  50%  of 
those  surveyed  (or  500  from  each  group) 
will  respond,  the  total  public  burden  for 
completing  questionnaires  is  533  hours. 

For  additional  information,  contact: 
Jerri  Murray,  Department  Glearance 
Officer,  United  States  Department  of 
Justice,  Policy  and  Planning  Staff, 
Justice  Management  Division,  Two 
Gonstitution  Square,  145  N  Street  NE., 
Room  3E-405B,  Washington,  DG  20530. 

Dated:  April  8,  2014. 

Jerri  Murray, 

Department  Clearance  Officer  for  PRA, 

United  States  Department  of  Justice. 

IFR  Doc.  2014-08173  Filed  4-10-14;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

[0MB  Number  1110-0050] 

Agency  Information  Collection 
Activities;  Proposed  eColiection 
eComments  Requested;  Approval  for  a 
Revised  Coliection;  FBI  National 
Academy:  End-of-Session 
Questionnaires,  FBI  National 
Academy:  End-of-Session  Student 
Course  Questionnaire,  FBI  National 
Academy:  General  Remarks 
Questionnaire 

agency:  Training  Division,  Federal 
Binreau  of  Investigation,  Department  of 
Justice. 

ACTION:  30-day  notice. 

SUMMARY:  The  Department  of  Justice 
(DOJ),  Federal  Bureau  of  Investigation 
(FBIJ,  Training  Division’s  Curriculmn 
Management  Section  (CMSJ  will  be 
submitting  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMBJ  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  This 
proposed  information  collection  was 
previously  published  in  the  Federal 
Register  Volume  79,  Number  23,  page 
6629,  on  February  4,  2014,  allowing  for 
a  60  day  comment  period. 

DATES:  The  purpose  of  this  notice  is  to 
allow  for  an  additional  30  days  for 
public  comments  until  May  12,  2014. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  comments  (especially  on  the 
estimated  public  burden  or  associated 
response  time],  suggestions,  or  need  a 
copy  of  the  proposed  information 
collection  instrument  with  instructions 
or  additional  information,  please 
contact  Keith  Shirley,  Unit  Chief, 
Evaluation  and  Accreditation  Unit, 
Training  Division,  FBI  Academy, 

Federal  Bureau  of  Investigation, 
Quantico,  Virginia  22135.  Written 
comments  and/or  suggestions  can  also 
be  directed  to  the  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  Attention 
Department  of  Justice  Desk  Officer, 
Washington,  DC  20530,  or  send  to 
OIBA_submission@omb.eop.gov. 
SUPPLEMENTARY  INFORMATION:  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10.  Written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  are 
encouraged.  Your  comments  should 
address  one  or  more  of  the  following: 

(Ij  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 


for  the  proper  performance  of  the 
function  of  the  agency/component, 
including  whether  the  information  will 
have  practical  utility; 

(2J  Evaluate  the  accuracy  of  the 
agency’s/component’s  estimate  of  the 
burden  of  the  proposed  collection  of  the 
information,  including  the  validity  of 
the  methodology  and  assmnptions  used; 

(3j  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4j  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Overview  of  This  Information 

1.  Type  of  Information  Collection: 

Approval  of  a  Revised  Collection. 

2.  Title  of  the  Forms: 

FBI  National  Academy:  End-of- 
Session  Student  Course  Questionnaire. 

FBI  National  Academy:  General 
Remarks  Questionnaire. 

3.  Agency  Form  Number,  if  any,  and 
the  applicable  component  of  the 
department  sponsoring  the  collection: 

Form  Number:  1110-0050. 

Sponsor:  Training  Division,  Federal 
Bureau  of  Investigation  (FBIJ, 

Department  of  Justice  (DOJJ. 

4.  Affected  Public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract: 

Primary:  FBI  National  Academy 
students  that  represent  state  and  local 
police  and  sheriffs’  departments, 
military  police  organizations,  and 
federal  law  enforcement  agencies  from 
the  United  States  and  over  150  foreign 
nations. 

Brief  Abstract:  This  collection  is 
requested  by  FBI  National  Academy. 
These  questionnaires  have  been 
designed  to  collect  feedback  from 
National  Academy  students  regarding 
their  courses  and  instructors.  The 
results  are  used  to  help  determine  if  the 
National  Academy  program  is 
functioning  as  intended  and  meeting  its 
goals  and  objectives.  We  will  utilize  the 
students’  comments  to  improve  the 
current  curriculum. 

5.  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond: 

Approximately  1,000  FBI  National 
Academy  students  per  year  will  respond 
to  two  types  of  questionnaires.  (1)  FBI 
National  Academy:  End-of-Session 
Student  Comse  Questionnaire  and  (2j 
FBI  National  Academy:  General 
Remarks  Questionnaire.  It  is  predicted 


we  will  receive  a  75%  response  rate  for 
both  questionnaires. 

Each  student  will  respond  to  seven 
Student  Course  questionnaires — one  for 
each  course  they  completed.  The 
average  time  for  reading  the 
questionnaire  directions  is  estimated  to 
be  two  (2j  minutes;  the  time  to  complete 
each  questionnaire  is  estimated  to  be 
approximately  13  minutes.  Thus  the 
total  time  to  complete  one  Student 
Course  questionnaire  is  15  minutes  and 
105  minutes  to  complete  all  seven 
questionnaires. 

For  the  FBI  National  Academy: 

General  Remarks  Questionnaire, 
students  will  respond  to  one 
questionnaire.  The  average  time  for 
reading  the  questionnaire  directions  is 
estimated  to  be  two  (2)  minutes;  the 
time  to  complete  the  questionnaire  is 
estimated  to  be  approximately  10 
minutes.  Thus  the  total  time  to  complete 
the  General  Remarks  Questionnaire  is 
12  minutes. 

The  total  estimated  time  for  both 
questionnaires  per  respondent  is 
approximately  117  minutes  or  about  2 
hours. 

6.  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection: 

1.  Given  that  the  approximately  75% 
of  those  surveyed  (or  750]  will  respond, 
to  the  total  public  burden  for 
completing  all  questionnaires  is  1,462.5 
hours. 

For  additional  information,  contact: 
Jerri  Murray,  Department  Clearance 
Officer,  United  States  Department  of 
Justice,  Policy  and  Planning  Staff, 
Justice  Management  Division,  Two 
Constitution  Square,  145  N  Street  NE., 
Room  3E.405B,  Washington,  DC  20530. 

Dated:  April  8,  2014. 

Jerri  Murray, 

Department  Clearance  Officer  for  PR  A, 
United  States  Department  of  Justice. 

IFR  Doc.  2014-08174  Filed  4-10-14;  8:45  am) 
BILLING  CODE  4410-02-P 


DEPARTMENT  QF  JUSTICE 

[0MB  Number  1140-0049] 

Agency  Information  Collection 
Activities;  Proposed  eColiection 
eComments  Requested;  Application 
for  Nationai  Firearms  Examiner 
Academy 

agency:  Bureau  of  Alcohol,  Tobacco, 
Firearms  and  Explosives,  Department  of 
Justice. 

ACTION:  60-Day  notice. 

SUMMARY:  The  Department  of  Justice 
(DOJJ,  Bureau  of  Alcohol,  Tobacco, 
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Firearms  and  Explosives  (ATF),  will 
submit  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies. 

DATES:  Comments  are  encouraged  and 
will  be  accepted  for  60  days  until  June 
10,  2014. 

FOR  FURTHER  INFORMATION  CONTACT:  If 

you  have  additional  comments 
especially  on  the  estimated  public 
burden  or  associated  response  time, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions  or 
additional  information,  please  contact 
Sheila  Hopkins,  Bureau  of  Alcohol, 
Tobacco,  Firearms  and  Explosives, 
National  Laboratory  Center,  6000 
Ammendale  Road,  Ammendale,  MD 
20705. 

SUPPLEMENTARY  INFORMATION:  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10.  Written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  are 
encouraged.  Your  comments  should 
address  one  or  more  of  the  following 
four  points: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Evaluate  whether  and  if  so  how  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected  can  be 
enhanced;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

1.  Type  of  Information  Collection: 
Revision  of  an  existing  collection. 

2.  The  Title  of  the  Form/Collection: 
Application  for  National  Firearms 
Examiner  Academy. 

3.  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 


Form  number:  ATF  Form  6330.1. 

Component:  Bureau  of  Alcohol, 
Tobacco,  Firearms  and  Explosives,  U.S. 
Department  of  Justice. 

4.  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract: 

Primary:  State,  Local,  or  Tribal 
Government. 

Other:  Federal  Government. 

Abstract:  The  information  requested 
on  this  form  is  necessary  to  process 
requests  from  prospective  students  to 
attend  the  ATF  National  Firearms 
Examiner  Academy  and  to  acquire 
firearms  and  tool-mark  examiner 
training.  The  information  collection  is 
used  to  determine  the  eligibility  of  the 
applicant. 

5.  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  An  estimated  75  respondents 
will  take  12  minutes  to  complete  the 
form. 

6.  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  estimated  annual  public 
burden  associated  with  this  collection  is 
15  hours. 

If  additional  information  is  required 
contact:  Jerri  Murray,  Department 
Clearance  Officer,  United  States 
Department  of  Justice,  Justice 
Management  Division,  Policy  and 
Planning  Staff,  Two  Constitution 
Square,  145  N  Street  NE.,  3E.405B, 
Washington,  DC  20530. 

Dated:  April  7,  2014. 

Jerri  Murray, 

Department  Clearance  Officer  for  PRA,  U.S. 
Department  of  Justice. 

IFR  Doc.  2014-08109  Filed  4-10-14;  8:45  am] 

BILLING  CODE  4410-FY-P 


DEPARTMENT  OF  JUSTICE 

[OMB  Number  1140-0096] 

Agency  Information  Collection 
Activities;  Proposed  eColiection 
eComments  Requested;  Environmentai 
Information 

AGENCY:  Bureau  of  Alcohol,  Tobacco, 
Firearms  and  Explosives,  Department  of 
Justice. 

ACTION:  60-Day  notice. 

SUMMARY:  The  Department  of  Justice 
(DOJJ,  Bureau  of  Alcohol,  Tobacco, 
Firearms  and  Explosives  (ATFJ,  will 
submit  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMBJ  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 


published  to  obtain  comments  from  the 
public  and  affected  agencies. 

DATES:  Comments  are  encouraged  and 
will  be  accepted  for  60  days  until  June 
10,  2014. 

FOR  FURTHER  INFORMATION  CONTACT:  If 

you  have  additional  comments 
especially  on  the  estimated  public 
burden  or  associated  response  time, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions  or 
additional  information,  please  contact 
Christopher  Reeves,  Bureau  of  Alcohol, 
Tobacco,  Firearms  and  Explosives, 
Federal  Explosives  Licensing  Center, 

244  Needy  Road,  Martinsburg,  WV 
25405,  Telephone  1-877-283-3352. 
SUPPLEMENTARY  INFORMATION:  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10.  Written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  are 
encouraged.  Your  comments  should 
address  one  or  more  of  the  following 
four  points: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Evaluate  whether  and  if  so  how  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected  can  be 
enhanced;  and 

•  Minimize  tbe  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

1.  Type  of  Information  Collection: 
Extension  without  change  of  an  existing 
collection. 

2.  The  Title  of  the  Form/Collection: 
Environmental  Information. 

3.  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 

Form  number:  ATF  Form  5000.29. 

Component:  Bureau  of  Alcohol, 
Tobacco,  Firearms  and  Explosives,  U.S. 
Department  of  Justice. 

4.  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
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abstract:  Primary:  Individual  or 
households. 

Other:  None. 

Abstract:  The  information  will  help 
ATF  identify  any  waste  product(s) 
generated  as  a  result  of  the  operations 
by  the  applicant  and  the  disposal  of  the 
products.  The  information  will  help 
determine  if  there  is  any  adverse  impact 
on  the  environment. 

5.  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  An  estimated  680  respondents 
will  take  30  minutes  to  complete  the 
form. 

6.  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  estimated  annual  public 
burden  associated  with  this  collection  is 
340  hours. 

If  additional  information  is  required 
contact:  Jerri  Murray,  Department 
Clearance  Officer,  United  States 
Department  of  Justice,  Justice 
Management  Division,  Policy  and 
Planning  Staff,  Two  Constitution 
Square,  145  N  Street  NE.,  3E.305B, 
Washington,  DC  20530. 

Dated:  April  7,  2014. 

Jerri  Murray, 

Department  Clearance  Officer  for  PRA,  U.S. 
Department  of  Justice. 

IFR  Doc.  2014-08110  Filed  4-10-14;  8:45  am] 
BILLING  CODE  4410-FY-P 


DEPARTMENT  OF  JUSTICE 

[0MB  Number  1140-0002] 

Agency  Information  Collection 
Activities;  Proposed  eCollection 
eComments  Requested;  Application 
for  Restoration  of  Firearms  Privileges 

AGENCY:  Bureau  of  Alcohol,  Tobacco, 
Firearms  and  Explosives,  Department  of 
Justice. 

ACTION:  60-day  notice. 

SUMMARY:  The  Department  of  Justice 
(DOJ),  Bureau  of  Alcohol,  Tobacco, 
Firearms  and  Explosives  (ATF),  will 
submit  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies. 

DATES:  Comments  are  encouraged  and 
will  be  accepted  for  60  days  until  June 
10,  2014. 

FOR  FURTHER  INFORMATION  CONTACT:  If 

you  have  additional  comments 
especially  on  the  estimated  public 
burden  or  associated  response  time. 


suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions  or 
additional  information,  please  contact 
William  Joa  at  William.Joa@atf.gov  or 
Bureau  of  Alcohol,  Tobacco,  Firearms 
and  Explosives,  Redstone  Arsenal,  Bldg. 
3750,  Huntsville,  AL  35898. 
SUPPLEMENTARY  INFORMATION:  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10.  Written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  are 
encouraged.  Your  comments  should 
address  one  or  more  of  the  following 
four  points: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Evaluate  whether  and  if  so  how  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected  can  be 
enhanced;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

1.  Type  of  Information  Collection: 
Extension  without  change  of  an  existing 
collection. 

2.  The  Title  of  the  Form/Collection: 
Application  for  Restoration  of  Firearms 
Privileges. 

3.  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 

Form  number:  ATF  Form  3210.1. 

Component:  Bureau  of  Alcohol, 
Tobacco,  Firearms  and  Explosives,  U.S. 
Department  of  Justice. 

4.  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract: 

Primary:  Individual  or  households. 

Other:  Business  or  other  for-profit. 

Abstract:  Certain  categories  of  persons 
are  prohibited  from  possessing  firearms. 
ATF  F  3210.1,  Application  for 
Restoration  of  Firearms  Privileges  is  the 
basis  for  ATF  investigating  the  merits  of 
an  applicant  to  have  his/her  rights 
restored. 


5.  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  An  estimated  250  respondents 
will  take  30  minutes  to  complete  the 
form. 

6.  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  estimated  annual  public 
burden  associated  with  this  collection  is 
125  hours. 

If  additional  information  is  required 
contact:  Jerri  Murray,  Department 
Clearance  Officer,  United  States 
Department  of  Justice,  Justice 
Management  Division,  Policy  and 
Planning  Staff,  Two  Constitution 
Square,  145  N  Street  NE.,  3W-1407B, 
Washington,  DC  20530. 

Dated:  April  7,  2014. 

Jerri  Murray, 

Department  Clearance  Officer  for  PRA,  U.S. 
Department  of  Justice. 

[FR  Doc.  2014-08108  Filed  4-10-14;  8:45  am] 
BILLING  CODE  4410-FY-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration  Program  Year  (PY)  2014 
Workforce  investment  Act  (WIA) 
Aliotments;  PY  2014  Wagner-Peyser 
Act  Final  Allotments  and  PY  2014 
Workforce  Information  Grants 

AGENCY:  Employment  and  Training 
Administration,  Labor. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces 
allotments  for  PY  2014  for  WIA  Title  I 
Youth,  Adults  and  Dislocated  Worker 
Activities  programs;  final  allotments  for 
Employment  Service  (ES)  activities 
under  the  Wagner-Peyser  Act  for  PY 
2014  and  Workforce  Information  Grants 
allotments  for  PY  2014. 

WIA  allotments  for  States  and  the 
State  final  allotments  for  the  Wagner- 
Peyser  Act  are  based  on  formulas 
defined  in  their  respective  statutes.  The 
WIA  allotments  for  the  outlying  areas 
are  based  on  a  formula  determined  by 
the  Secretary  of  Labor  (Secretary).  As 
required  by  WIA  section  182(d),  on 
February  17,  2000,  a  notice  of  the 
discretionary  formula  for  allocating  PY 
2000  funds  for  the  outlying  areas 
(American  Samoa,  Guam,  Marshall 
Islands,  Micronesia,  Northern  Marianas, 
Palau,  and  the  Virgin  Islands)  was 
published  in  the  Federal  Register  at  65 
FR  8236  (Feb.  17,  2000,)  which  included 
both  the  rationale  for  the  formula  and 
methodology.  The  formula  that  the 
Department  of  Labor  (Department) 
developed  for  PY  2014  is  the  same 
formula  as  used  for  PY  2000  and  is 
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described  in  the  section  on  Youth 
Activities  program  allotments. 

Comments  are  invited  on  the  formula 
used  to  allot  funds  to  the  outlying  areas. 
DATES:  Comments  on  the  formula  used 
to  allot  funds  to  the  outlying  areas  must 
be  received  by  May  12,  2014. 

ADDRESSES:  Submit  written  comments 
to  the  Employment  and  Training 
Administration  (ETA),  Office  of 
Financial  Administration,  200 
Constitution  Avenue  NW.,  Room 
N-4702,  Washington,  DC  20210, 
Attention:  Ms.  Anita  Harvey,  email: 
harvey.anita@dol.gov. 

Commenters  are  advised  that  mail 
delivery  in  the  Washington  area  may  be 
delayed  due  to  security  concerns.  Hand- 
delivered  comments  will  be  received  at 
the  above  address.  All  overnight  mail 
will  be  considered  to  be  hand-delivered 
and  must  be  received  at  the  designated 
place  by  the  date  specified  above. 

Please  submit  your  comments  by  only 
one  method.  The  Department  will  not 
review  comments  received  by  means 
other  than  those  listed  above  or  that  are 
received  after  the  comment  period  has 
closed. 

Comments:  The  Department  will 
retain  all  comments  on  this  notice  and 
will  release  them  upon  request  via  email 
to  any  member  of  the  public.  The 
Department  also  will  make  all  the 
comments  it  receives  available  for 
public  inspection  by  appointment 
during  normal  business  hours  at  the 
above  address.  If  you  need  assistance  to 
review  the  comments,  the  Department 
will  provide  you  with  appropriate  aids 
such  as  readers  or  print  magnifiers.  The 
Department  will  make  copies  of  this 
notice  available,  upon  request,  in  large 
print,  Braille  and  electronic  file.  The 
Department  also  will  consider  providing 
the  notice  in  other  formats  upon 
request.  To  schedule  an  appointment  to 
review  the  comments  and/or  obtain  the 
notice  in  an  alternative  format,  contact 
Ms.  Harvey  using  the  information 
provided  above.  The  Department  will 
retain  all  comments  received  without 
making  any  changes  to  the  comments, 
including  any  personal  information 
provided.  The  Department  therefore 
cautions  commenters  not  to  include 
their  personal  information  such  as 
Social  Security  Numbers,  personal 
addresses,  telephone  numbers,  and 
email  addresses  in  their  comments;  this 
information  would  be  released  with  the 
comment  if  the  comments  are  requested. 
It  is  the  commenter’s  responsibility  to 
safeguard  his  or  her  information. 

FOR  FURTHER  INFORMATION  CONTACT:  WIA 
Youth  Activities  allotments — Evan 
Rosenberg  at  (202)  693-3593  or  LaSharn 
Youngblood  at  (202)  693-3606;  WIA 


Adult  and  Dislocated  Worker  Activities 
and  ES  final  allotments — Robert  Right  at 
(202)  693-3937;  Workforce  Information 
Grant  allotments — Anthony  Dais  at 
(202)  693-2784.  Individuals  with 
hearing  or  speech  impairments  may 
access  the  telephone  numbers  above  via 
TTY  by  calling  the  toll-free  Federal 
Information  Relay  Service  at  1-877- 
889-5627  (TTY/TDD). 

SUPPLEMENTARY  INFORMATION:  The 
Department  is  announcing  WIA 
allotments  for  PY  2014  for  Youth 
Activities,  Adults  and  Dislocated 
Worker  Activities,  Wagner-Peyser  Act 
PY  2014  final  allotments,  and  PY  2014 
Workforce  Information  Grant 
allotments.  This  notice  provides 
information  on  the  amount  of  funds 
available  during  PY  2014  to  States  with 
an  approved  WIA  Title  I  and  Wagner- 
Peyser  Act  Strategic  Plan  for  PY  2014, 
and  information  regarding  allotments  to 
the  outlying  areas. 

On  January  17,  2014,  the  Consolidated 
Appropriations  Act,  2014,  Pub.  L.  113- 
76  was  signed  into  law  (“the  Act”).  The 
Act,  Division  H,  Title  I,  Section  108  of 
the  Act  allows  the  Secretary  of  Labor 
(Secretary)  to  set  aside  up  to  0.5  percent 
of  most  operating  funds.  The  evaluation 
provision  is  consistent  with  the  Federal 
government’s  priority  on  evidence- 
based  policy  and  programming  and 
provides  important  opportunities  to 
expand  evaluations  and  demonstrations 
in  the  Department  to  build  solid 
evidence  about  what  works  best.  In  the 
past,  funds  for  ETA  evaluations  and 
demonstrations  were  separately 
appropriated  and  managed  by  ETA.  This 
year,  that  separate  authority  has  been 
replaced  by  the  set  aside  provision. 
Funds  are  transferred  to  the 
Department’s  Chief  Evaluation  Office  to 
implement  formal  evaluations  and 
demonstrations  in  collaboration  with 
ETA.  For  2014,  the  Secretary  has  set 
aside  .25  percent  of  the  WIA  Adult, 
Youth  and  Dislocated  Worker  program 
budgets  for  evaluation.  The  funding 
available  to  the  Wagner-Peyser 
Employment  Service  and  Workforce 
Information  Grant  programs  was  not 
reduced. 

We  also  have  attached  tables  listing 
the  PY  2014  allotments  for  programs 
under  WIA  Title  I  Youth  Activities 
(Table  A),  Adult  and  Dislocated 
Workers  Employment  and  Training 
Activities  (Tables  B  and  C,  respectively), 
and  the  PY  2014  Wagner-Peyser  Act 
final  allotments  (Table  D).  We  also  have 
attached  the  PY  2014  Workforce 
Information  Grant  table  (Table  E). 

Youth  Activities  Allotments.  The 
appropriated  level  for  PY  2014  for  WIA 
Youth  Activities  totals  $820,430,000. 


After  reducing  the  appropriation  by 
$2,261,000  for  evaluafions, 

$818,169,000  is  available  for  Youth 
Activities.  Table  A  includes  a 
breakdown  of  the  Y  outh  Activities 
program  allotments  for  PY  2014  and 
provides  a  comparison  of  these 
allotments  to  PY  2013  Youth  Activities 
allotments  for  all  States,  and  outlying 
areas.  Before  determining  the  amount 
available  for  States,  the  total  funding 
available  for  the  outlying  areas  was 
reserved  at  0.25  percent  of  the  amount 
appropriated  for  Youth  Activities  (after 
the  evaluations  set  aside).  On  December 
17,  2003,  Public  Law  108-188,  the 
Compact  of  Free  Association 
Amendments  Act  of  2003  (“the 
Compact”),  was  signed  into  law.  The 
Gompact  provided  for  consolidation  of 
WIA  Title  I  funding,  for  the  Marshall 
Islands  and  Micronesia  into 
supplemental  grants  provided  from  the 
Department  of  Education’s 
appropriation.  See  48  U.S.C.  1921  d 
(f)(l)(B)(iii).  The  Compact  also  specified 
that  the  Republic  of  Palau  remained 
eligible  for  WIA  Title  I  funding.  See  48 
U.S.C.  1921d(f)(l)(B)(ix).  The 
Consolidated  Appropriations  Act,  2014 
(Division  H,  Title  III,  Section  306  of 
Pub.  L.  113-76)  authorized  WIA  Title  I 
funding  to  Palau  through  FY  2014. 

Under  WIA,  the  Secretary  has 
discretion  for  determining  the 
methodology  for  distributing  funds  to 
all  outlying  areas.  The  Department  used 
the  same  methodology  since  PY  2000 
(i.e.,  we  distribute  funds  among  the 
remaining  areas  by  formula  based  on 
relative  share  of  number  of  unemployed, 
a  90  percent  hold-harmless  of  the  prior 
year  share,  a  $75,000  minimum,  and  a 
130  percent  stop-gain  for  the  state  for 
the  previous  year).  For  the  relative  share 
calculation  in  PY  2014,  the  Department 
continued  to  use  the  data  obtained  from 
the  2010  Census  for  American  Samoa, 
Guam,  Commonwealth  of  Northern 
Marianas  Islands,  and  Virgin  Islands. 

For  Palau,  the  Department  continued  to 
use  data  from  Palau’s  2005  Census. 

For  the  Native  American  Youth 
program,  the  total  amount  available  is 
1.5  percent  of  the  total  amoimt  for 
Youth  Activities  (after  the  evaluations 
set  aside),  in  accordance  with  WIA 
section  127.  After  the  Department 
calculated  the  amount  for  the  outlying 
areas  and  Native  Americans,  we 
determined  that  the  amount  available 
for  PY  2014  allotments  to  the  States  is 
$803,851,042.  This  total  amount  was 
below  the  required  $1  billion  threshold 
specified  in  WIA  section 
127(b)(l)(C)(iv)(IV);  therefore,  as  in  PY 
2013,  the  Department  did  not  apply  the 
WIA  additional  minimum  provisions. 
Instead,  as  required  by  WIA,  the 
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Department  used  the  Job  Training 
Partnership  Act  (JTPA)  (Pub.  L.  97-300), 
section  262(a)(3)  (as  amended  by  section 
207  of  the  Job  Training  Reform 
Amendments  of  1992,  Pub.  L.  102-367) 
minimums  of  90  percent  hold-harmless 
of  the  prior  year  allotment  percentage 
and  0.25  percent  State  minimum  floor. 
WIA  also  provides  that  no  state  may 
receive  an  allotment  that  is  more  than 
130  percent  of  the  allotment  percentage 
for  the  State  for  the  previous  year.  The 
three  data  factors  required  by  WIA  for 
the  PY  2014  Youth  Activities  State 
formula  allotments  are: 

(1)  The  average  number  of 
unemployed  individuals  for  Areas  of 
Substantial  Unemployment  (ASUs)  for 
the  12-month  period,  July  2012-June 
2013; 

(2)  Number  of  excess  unemployed 
individuals  or  the  ASU  excess 
(depending  on  which  is  higher)  averages 
for  the  same  12-month  period  used  for 
ASU  unemployed  data;  and 

(3)  Number  of  economically 
disadvantaged  Youth  (age  16  to  21, 
excluding  college  students  in  the 
workforce  and  military)  from  special 
tabulations  of  data  from  the  American 
Community  Survey  (ACS),  which  the 
Department  obtained  from  the  Bureau  in 
2012.  The  Bureau  collected  the  data 
used  in  the  special  tabulations  for 
economically  disadvantaged  Youth 
between  January  1,  2006-December  31, 
2010. 

Beginning  this  year,  for  purposes  of 
identifying  ASUs  for  the  within-State 
Youth  Activities  allocation  formula, 
States  should  use  the  data  made 
available  by  BLS  (as  described  in  LAUS 
Technical  Memorandum  No.  S-13-17). 
For  purposes  of  determining  the  number 
of  economically  disadvantaged  Youth 
for  the  statutory  within-state  allocation 
formula,  States  should  continue  to  use 
the  special  tabulations  of  ACS  data 
made  available  to  them  in  2013  and 
available  at  http://www.doleta.gov/ 
budget/ disadvantagedYouthAdults.cfm. 

See  TEGL  No.  21-12  for  further 
information. 

Adult  Employment  and  Training 
Activities  Allotments.  The  total 
appropriated  funds  for  Adult  Activities 
in  PY  2014  is  $766,080,000.  After 
reducing  the  appropriated  amount  by 
$2,111,000  for  evaluations, 

$763,969,000  remains  for  Adult 
Activities,  of  which  $762,059,077  is  for 
States  and  $1,909,923  is  for  outlying 
areas.  Table  B  shows  the  PY  2014  Adult 
Employment  and  Training  Activities 
allotments  and  a  State  by  State 
comparison  of  the  PY  2014  allotments  to 
PY  2013  revised  allotments  (after 
removing  the  sequestration  applicable  to 
the  FY  2013  advance). 


Like  the  Youth  Activities  program,  the 
Department  reserved  the  total  available 
for  the  outlying  areas  at  0.25  percent  of 
the  full  amount  appropriated  for  Adult 
Activities  (after  the  evaluations  set 
aside).  As  discussed  in  the  Youth 
Activities  section  above,  WIA  funding 
for  the  Marshall  Islands  and  Micronesia 
is  no  longer  provided;  instead,  funding 
is  provided  for  these  territories  in  the 
Department  of  Education’s 
appropriation. 

The  Department  distributed  the  Adult 
Activities  funding  for  the  remaining 
outlying  areas  (for  which  the 
distribution  methodology  is  at  the 
Secretary’s  discretion),  using  the  same 
principles,  formula  and  data  as  used  for 
outlying  areas  for  Youth  Activities. 

After  determining  the  amount  for  the 
outlying  areas,  the  Department  used  the 
statutory  formula  to  distribute  the 
remaining  amount  available  for 
allotments  to  the  States.  The 
Department  did  not  apply  the  WIA 
minimum  provisions  for  the  PY  2014 
allotments  because  the  total  amount 
available  for  the  States  was  below  the 
$960  million  threshold  required  for 
Adult  Activities  in  WIA  section 
132(b)(l)(B)(iv)(IV).  Instead,  as  required 
by  WIA,  the  Department  calculated 
minimum  allotments  using  the  JTPA 
section  202(b)(2)  (as  amended  by  section 
202  of  the  Job  Training  Reform 
Amendments  of  1992)  minimums  of  90 
percent  hold-harmless  of  the  prior  year 
allotment  percentage  and  0.25  percent 
State  minimum  floor.  WIA  also  provides 
that  no  State  may  receive  an  allotment 
that  is  more  than  130  percent  of  the 
allotment  percentage  for  the  State  for 
the  previous  year.  The  three  formula 
data  factors  for  the  Adult  Activities 
program  are  the  same  as  those  used  for 
the  Youth  Activities  formula,  except  the 
Department  used  data  for  the  number  of 
economically  disadvantaged  Adults  (age 
18  to  72,  excluding  college  students  in 
the  workforce  and  military). 

As  noted  above,  updated  data  for 
within-state  ASU  calculations  is 
available  from  BLS,  and  States  should 
continue  to  use  the  economically 
disadvantaged  Adults  data  made 
available  to  States  by  the  Department  in 
2013. 

Dislocated  Worker  Employment  and 
Training  Activities  Allotments.  The 
amount  appropriated  for  Dislocated 
Worker  activities  in  PY  2014  totals 
$1,222,457,000.  The  total  appropriation 
includes  formula  funds  for  the  States, 
while  the  National  Reserve  is  used  for 
National  Emergency  Grants,  technical 
assistance  and  training,  demonstration 
projects,  and  the  outlying  areas’ 
Dislocated  Worker  allotments.  After 
reducing  the  appropriated  amount  by 


$3,370,000  for  evaluations,  a  total  of 
$1,219,087,000  remains  available  for 
Dislocated  Worker  activities.  The 
amount  available  for  outlying  areas  is 
$3,047,718,  leaving  $217,201,282  for  the 
National  Reserve  and  a  total  of 
$998,838,000  available  for  States.  Like 
the  Adult  program.  Table  G  shows  the 
PY  2014  Dislocated  Worker  activities 
allotments  and  a  by  State  comparison  of 
the  PY  2014  allotments  to  PY  2013 
revised  allotments  (after  removing  the 
sequestration  applicable  to  the  FY  2013 
advance). 

Like  the  Youth  and  Adult  Activities 
programs,  the  Department  reserved  the 
total  available  for  the  outlying  areas  at 
0.25  percent  of  the  full  amount 
appropriated  for  Dislocated  Worker 
Activities  (after  the  evaluations  set 
aside).  WIA  funding  for  the  Marshall 
Islands  and  Micronesia  is  no  longer 
provided,  as  discussed  above.  The 
Department  distributed  the  Dislocated 
Worker  Activities  funds  for  grants  to  the 
remaining  outlying  areas,  over  which 
the  Secretary  maintains  discretion  for 
choosing  the  distribution  methodology, 
using  the  same  pro  rata  share  as  the 
areas  received  for  the  PY  2014  WIA 
Adult  Activities  program,  the  same 
methodology  used  in  PY  2013. 

The  three  data  factors  required  in 
WIA  for  the  PY  2014  Dislocated  Worker 
State  formula  allotments  are: 

(1)  Number  of  unemployed,  averages 
for  the  12-month  period,  October  2012- 
September  2013; 

(2)  Number  of  excess  unemployed, 
averages  for  the  12-month  period, 
October  2012-September  2013;  and 

(3)  Number  of  long-term  unemployed, 
averages  for  the  12-month  period, 
October  2012-September  2013. 

Since  the  Dislocated  Worker 
Activities  formula  has  no  floor  amount 
or  hold-harmless  provisions,  funding 
changes  for  States  directly  reflect  the 
impact  of  changes  in  unemployment 
related  data  listed  above. 

Wagner-Peyser  Act  ES  Final 
Allotments.  The  appropriated  level  for 
PY  2014  for  ES  grants  totals 
$664,184,000.  After  determining  the 
funding  for  outlying  areas,  the 
Department  calculated  allotments  to 
States  using  the  formula  set  forth  at 
section  6  of  the  Wagner-Peyser  Act  (29 
U.S.G.  49e).  The  Department  based  PY 
2014  formula  allotments  on  each  State’s 
share  of  calendar  year  2013  monthly 
averages  of  the  civilian  labor  force  (GLF) 
and  unemployment.  Section  6(b)(4)  of 
the  Wagner-Peyser  Act  requires  the 
Secretary  to  set  aside  up  to  three  percent 
of  the  total  funds  available  for  ES  to 
ensure  that  each  State  will  have 
sufficient  resources  to  maintain 
statewide  ES  activities.  In  accordance 
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with  this  provision,  the  Department 
included  the  three  percent  set-aside 
funds  in  this  total  allotment.  The 
Department  distributed  the  set-aside 
funds  in  two  steps  to  States  that  have 
experienced  a  reduction  in  their  relative 
share  of  the  total  resoinrces  available  this 
year  from  their  relative  share  of  the  total 
resources  available  the  previous  year.  In 
Step  1 ,  States  that  have  a  CLF  below  one 
million  and  are  also  below  the  median 
CLF  density  were  maintained  at  100 
percent  of  their  relative  share  of  prior 
year  resources.  ETA  calculated  the 
median  CLF  density  based  on  CLF  data 
provided  by  BLS  for  calendar  year  2013. 
All  remaining  set-aside  funds  were 


distributed  on  a  pro-rata  basis  in  Step 
2  to  all  other  States  experiencing 
reductions  in  relative  share  from  the 
prior  year  but  not  meeting  the  size  and 
density  criteria  for  Step  1 .  The 
distribution  of  ES  funds  (Table  D) 
includes  $662,564,950  for  States,  as  well 
as  $1,619,050  for  outlying  areas. 

Under  section  7  of  the  Wagner-Peyser 
Act,  ten  percent  of  the  total  sums 
allotted  to  each  State  must  be  reserved 
for  use  by  the  Governor  to  provide 
performance  incentives  for  ES  offices, 
services  for  groups  with  special  needs, 
and  for  the  extra  costs  of  exemplary 
models  for  delivering  job  services. 

Workforce  Information  Grants 
Allotments.  Total  PY  2014  funding  for 


Workforce  Information  Grants 
allotments  to  States  is  $32,000,000.  The 
allotment  figures  for  each  State  are 
listed  in  Table  E.  Funds  are  distributed 
by  administrative  formula,  with  a 
reserve  of  $176,800  for  Guam  and  the 
Virgin  Islands.  Guam  and  the  Virgin 
Islands  allotment  amounts  are  partially 
based  on  CLF  data,  which  the 
Department  updated  last  year  with  data 
from  the  2010  Census.  The  Department 
distributes  the  remaining  funds  to  the 
States  with  40  percent  distributed 
equally  to  all  States  and  60  percent 
distributed  based  on  each  State’s  share 
of  CLF  for  the  12  months  ending 
September  2013. 


Table  A— U.S.  Department  of  Labor  Employment  and  Training  Administration  WIA  Youth  Activities  State 

Allotments  Comparison  of  PY  2014  vs  PY  2013 


state  PY2013 


Total  with  Evaluations .  $781,375,289 

Total  (WIA  Youth  Activities) .  781,375,289 

Aiabama .  10,504,766 

Alaska  .  1,919,253 

Arizona  .  15,938,449 

Arkansas  .  6,367,716 

Caiifornia  .  118,211,133 

Colorado  .  1 1 ,600,883 

Connecticut  .  8,152,502 

Delaware  .  1,919,253 

District  of  Columbia  .  2,074,840 

Florida  .  47,791,321 

Georgia  .  25,123,453 

Hawaii  .  2,174,842 

Idaho  .  3,623,538 

Illinois  .  33,775,763 

Indiana  .  15,696,820 

Iowa  .  4,671,103 

Kansas  .  5,304,061 

Kentucky  .  11,299,654 

Louisiana .  9,733,043 

Maine  .  2,888,765 

Maryland  .  10,289,216 

Massachusetts  .  1 2,803,985 

Michigan .  31,911,591 

Minnesota  .  9,841,004 

Mississippi  .  8,556,357 

Missouri  .  13,072,955 

Montana  .  2,105,266 

Nebraska .  2,157,402 

Nevada .  9,407,590 

New  Hampshire  .  1,919,253 

New  Jersey  .  21,422,496 

New  Mexico  .  4,195,688 

New  York  .  46,093,646 

North  Caroiina .  26,575,543 

North  Dakota  .  1,91 9,253 

Ohio  .  25,942,472 

Oklahoma .  5,982,158 

Oregon  .  9,901 ,654 

Pennsylvania .  27,854,861 

Puerto  Rico  .  18,321,559 

Rhode  Island  .  3,676,868 

South  Carolina  .  12,151,961 

South  Dakota  .  1,919,253 

Tennessee  .  15,045,025 

Texas  .  52,525,623 

Utah  .  4,562,251 

Vermont  .  1,919,253 

Virginia  .  12,509,940 


PY  2014 

$820,430,000 
818,169,000 
10,363,134 
2,009,628 
16,873,353 
6,814,031 
119,122,833 
12,414,406 
9,398,657 
2,009,628 
2,216,117 
45,067,004 
27,467,948 
2,049,527 
3,414,748 
38,093,547 
17,756,443 
4,739,579 
5,398,508 
12,118,913 
9,327,194 
3,244,888 
1 1 ,989,592 
14,507,221 
30,072,831 
9,947,978 
9,200,818 
12,877,148 
2,152,132 
2,394,620 
8,865,521 
2,200,035 
25,513,414 
4,625,925 
52,011,703 
28,871,997 
2,009,628 
26,270,342 
6,258,954 
10,543,691 
33,509,103 
17,265,863 
3,743,023 
12,574,365 
2,009,628 
16,496,140 
52,492,802 
4,304,671 
2,009,628 
13,392,465 


Difference 


$39,054,71 1 
36,793,71 1 
(141,632) 


934,904 
446,315 
91 1 ,700 
813,523 
1,246,155 
90,375 
141,277 
(2,724,317) 
2,344,495 
(125,315) 
(208,790) 
4,317,784 
2.059.623 


94,447 
819,259 
(405,849) 
356,123 
1 ,700,376 
1 ,703,236 
(1 ,838,760) 
106,974 
644,461 
(195,807) 
46,866 
237,218 
(542,069) 
280,782 
4,090,918 
430,237 
5,918,057 
2,296,454 
90,375 
327,870 
276,796 
642,037 
5,654,242 
(1,055,696) 
66,155 
422,404 
90,375 
1,451,115 
(32,821) 
(257,580) 
90,375 
882,525 


%  Difference 

5.00 

4.71 

-1.35 

4.71 

5.87 

7.01 

0.77 

7.01 

15.29 
4.71 
6.81 

-5.70 

9.33 

-5.76 

-5.76 

12.78 

13.12 

1.47 
1.78 

7.25 
-4.17 
12.33 
16.53 

13.30 
-5.76 

1.09 

7.53 

-1.50 

2.23 

11.00 

-5.76 

14.63 

19.10 

10.25 
12.84 

8.64 
4.71 
1.26 
4.63 

6.48 

20.30 
-5.76 

1.80 

3.48 
4.71 

9.65 
-0.06 
-5.65 

4.71 

7.05 
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Table  A — U.S.  Department  of  Labor  Employment  and  Training  Administration  WIA  Youth  Activities  State 
Allotments  Comparison  of  PY  2014  vs  PY  2013— Continued 


state 

Washington  . 

West  Virginia . 

Wisconsin . 

Wyoming  . 

State  Total  . 

American  Samoa  . 

Guam  . 

Northern  Marianas  . 

Palau  . 

Virgin  Islands  . 

Outlying  Areas  Total  . 

Native  Americans . 

Evaluations  set  aside . 


16,388,794 

3,904,748 

12,133,146 

1,919,253 

767.701.222 


144,308 

813,205 

367,640 

75,000 

553,285 


1 ,953,438 


1 1 ,720,629 
0 


16,309,501 

(79,293) 

3,957,765 

53,017 

13,562,824 

1 ,429,678 

2,009,628 

90,375 

803,851,042 

36,149,820 

196,434 

52,126 

766,348 

(46,857) 

402,258 

34,618 

75,000 

0 

605,383 

52,098 

2,045,423 

91 ,985 

12,272,535 

551,906 

2,261,000 

2,261,000 

Table  B— U.S.  Department  of  Labor  Employment  and  Training  Administration  WIA  Adult  Activities  State 

Allotments  Comparison  of  PY  2014  vs  PY  2013 

state  PY^20?3*  PY  2014  Difference  %  Difference 


Total  with  Evaluations .  $730,624,342  $766,080,000  $35,455,658  4.85 

Total  (WIA  Adult  Activities)  .  730,624,342  763,969,000  33,344,658  4.56 

Alabama  .  10,224,272  10,127,957  (96,315)  -0.94 

Alaska  .  1,821,995  1,905,148  83,153  4.56 

Arizona  .  15,043,959  15,910,029  866,070  5.76 

Arkansas  .  6,105,212  6,508,494  403,282  6.61 

California  .  113,293,307  114,152,207  858,900  0.76 

Colorado  .  10,810,310  11,534,090  723,780  6.70 

Connecticut  .  7,481,120  8,642,428  1,161,308  15.52 

Delaware  .  1,821,995  1,905,148  83,153  4.56 

District  of  Columbia  .  1,887,427  2,014,101  126,674  6.71 

Florida  .  47,321,672  44,979,171  (2,342,501)  -4.95 

Georgia  .  24,219,435  26,369,329  2,149,894  8.88 

Hawaii  .  2,273,535  2,137,808  (135,727)  -5.97 

Idaho  .  3,369,813  3,171,735  (198,078)  -5.88 

Illinois  .  31,821,102  35,721,028  3,899,926  12.26 

Indiana  .  14,353,354  16,187,078  1,833,724  12.78 

Iowa  .  3,365,888  3,371,916  6,028  0.18 

Kansas  .  4,489,407  4,537,758  48,351  1.08 

Kentucky  .  11,578,115  12,441,851  863,736  7.46 

Louisiana .  8,995,996  8,947,905  (48,091)  -0.53 

Maine  .  2,634,399  2,958,900  324,501  12.32 

Maryland  .  9,540,964  11,120,651  1,579,687  16.56 

Massachusetts  .  11,472,764  12,850,371  1,377,607  12.01 

Michigan .  29,714,174  28,122,010  (1,592,164)  -5.36 

Minnesota  .  8,455,689  8,509,251  53,562  0.63 

Mississippi  .  8,167,224  8,783,758  616,534  7.55 

Missouri .  12,131,912  11,979,012  (152,900)  -1.26 

Montana  .  1,993,575  2,047,975  54,400  2.73 

Nebraska .  1,821,995  1,905,148  83,153  4.56 

Nevada .  9,193,672  8,620,844  (572,828)  -6.23 

New  Hampshire  .  1,821,995  1,905,148  83,153  4.56 

New  Jersey  .  20,840,954  24,644,654  3,803,700  18.25 

New  Mexico  .  4,018,529  4,457,154  438,625  10.92 

New  York  .  44,780,964  50,339,040  5,558,076  12.41 

North  Carolina  .  25,631,261  27,573,758  1,942,497  7.58 

North  Dakota  .  1,821,995  1,905,148  83,153  4.56 

Ohio  .  24,002,258  24,343,116  340,858  1.42 

Oklahoma  .  5,774,583  6,047,269  272,686  4.72 

Oregon  .  9,495,475  10,108,074  612,599  6.45 

Pennsylvania  .  25,383,125  30,619,150  5,236,025  20.63 

Puerto  Rico  .  19,382,789  18,344,208  (1,038,581)  -5.36 

Rhode  Island  .  3,196,831  3,230,712  33,881  1.06 

South  Carolina  .  11,746,745  12,134,396  387,651  3.30 

South  Dakota  .  1,821,995  1,905,148  83,153  4.56 

Tennessee  .  14,703,940  16,085,971  1,382,031  9.40 
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Table  B— U.S.  Department  of  Labor  Employment  and  Training  Administration  WIA  Adult  Activities  State 
Allotments  Comparison  of  PY  2014  vs  PY  2013— Continued 


Revised  * 
PY  2013 


%  Difference 


Texas  . 

Utah  . 

Vermont  . 

Virginia  . 

Washington  .. 
West  Virginia 

Wisconsin . 

Wyoming  . 


State  Totai 


American  Samoa  .. 

Guam  . 

Northern  Marianas 

Palau  . 

Virgin  Islands  . 


Outlying  Areas  Total 


),  144,787 
5,725,596 
1,821,995 
1,647,116 
5,347,510 
5,961,524 
),499,538 
1,821,995 


136,159 

754,111 

345,847 

71,388 

519,055 


1,826,560 


Evaluations  set  aside 


50,065,195 
3,614,740 
1,905,148 
12,445,438 
15,226,047 
4,028,840 
1 1 ,762,474 
1,905,148 


762,059,077 


182,941 

713,704 

374,568 

75,000 

563,710 

1,909,923 


2,111,000 


(79,592) 
(110,856) 
83,153 
798,322 
(121,463) 
67,316 
1 ,262,936 
83,153 


33,261,295 


46,782 

(40,407) 

28,721 

3,612 

44,655 


2,111,000 


‘The  revised  PY  2013  allotments  are  the  actual  amounts  the  Department  obligated  to  states  for  PY  2013  and  include  the  reductions  associ¬ 
ated  with  sequestration  on  the  FY  2013  advance  (part  of  the  PY  2012  allotments). 

Table  C— U.S.  Department  of  Labor  Employment  and  Training  Administration  WIA  Dislocated  Worker 
Activities  State  Allotments  Comparison  of  PY  2014  vs  PY  2013 


Total  with  Evaiuations . 

Total  (WIA  Dislocated  Worker  Activities) 

Alabama  . 

Alaska  . 

Arizona  . 

Arkansas  . 

California  . 

Colorado  . 

Connecticut  . 

Delaware  . 

District  of  Columbia  . 

Florida  . 

Georgia  . 

Hawaii  . 

Idaho  . 

Illinois  . . 

Indiana  . 

Iowa  . 

Kansas  . 

Kentucky  . 

Louisiana . 

Maine  . 

Maryland  . 

Massachusetts  . 

Michigan . 

Minnesota  . 

Mississippi  . 

Missouri  . 

Montana  . 

Nebraska . 

Nevada  . 

New  Hampshire  . 

New  Jersey  . 

New  Mexico  . 

New  York  . 

North  Carolina . 

North  Dakota . 

Ohio  . 

Oklahoma . 

Oregon  . 
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Table  C— U.S.  Department  of  Labor  Employment  and  Training  Administration  WlA  Dislocated  Worker 
Activities  State  Allotments  Comparison  of  PY  2014  vs  PY  2013— Continued 


State 

Revised  * 

PY  2013 

PY  2014 

Difference 

% 

Difference 

Pennsylvania . 

35,257,512 

43,100,393 

7,842,881 

22.24 

Puerto  Rico  . 

13,657,789 

14,743,999 

1,086,210 

7.95 

Rhode  Island . 

5,071,296 

4,852,880 

(218,416) 

-4.31 

South  Carolina  . 

15,453,121 

15,546,400 

93,279 

0.60 

South  Dakota  . 

717,751 

800,633 

82,882 

11.55 

Tennessee  . 

18,116,992 

20,840,426 

2,723,434 

15.03 

Texas  . 

58,272,349 

57,992,167 

(280,182) 

-0.48 

Utah  . 

4,299,449 

3,786,657 

(512,792) 

-11.93 

Vermont  . 

864,140 

779,524 

(84,616) 

-9.79 

Virginia  . 

15,640,645 

15,956,793 

316,148 

2.02 

Washington  . 

21,476,440 

19,149,875 

(2,326,565) 

-10.83 

West  Virginia . 

3,992,664 

4,272,884 

280,220 

7.02 

Wisconsin . 

14,349,020 

16,187,134 

1,838,114 

12.81 

Wyoming  . 

867,129 

726,937 

(140,192) 

-16.17 

State  Total  . 

955,591,379 

998,838,000 

43,246,621 

4.53 

American  Samoa  . 

225,553 

291,924 

66,371 

29.43 

Guam  . 

1,271,032 

1,138,877 

(132,155) 

-10.40 

Northern  Marianas  . 

576,868 

597,709 

20,841 

3.61 

Palau  . 

119,619 

119,680 

61 

0.05 

Virgin  Islands  . 

868,163 

899,528 

31 ,365 

3.61 

Outlying  Areas  Total  . 

3,061,235 

3,047,718 

(13,517) 

-0.44 

National  Reserve  . 

221,005,193 

217,201,282 

(3,803,911) 

-1.72 

Evaluations  set  aside . 

0 

3,370,000 

3,370,000 

N/A 

‘The  revised  PY  2013  allotments  are  the  actual  amounts  the  Department  obligated  to  states  for  PY  2013  and  include  the  reductions  associ¬ 
ated  with  sequestration  on  the  FY  2013  advance  (part  of  the  PY  2012  allotments). 


Table  D— U.S.  Department  of  Labor  Employment  and  Training  Administration  Employment  Service  (Wagner- 

PEYSER)  PY  2014  vs  PY  2013  FINAL  ALLOTMENTS 


State 

Final  PY  2013 

Final  PY  2014 

Difference 

%  Difference 

Total  . 

$664,183,664 

$664,184,000 

$336 

0.00 

Alabama  . 

8,569,344 

8,502,449 

(66,895) 

-0.78 

Alaska  . 

7,219,993 

7,219,997 

4 

0.00 

Arizona  . 

12,527,937 

12,467,698 

(60,239) 

-0.48 

Arkansas  . 

5,322,835 

5,307,726 

(15,109) 

-0.28 

California  . 

79,878,737 

79,586,271 

(292,466) 

-0.37 

Colorado  . 

10,701,027 

10,685,065 

(15,962) 

0.15 

Connecticut  . 

7,579,931 

7,561,842 

(18,089) 

-0.24 

Delaware  . 

1,855,181 

1,855,182 

1 

0.00 

District  of  Columbia  . 

2,168,988 

2,123,634 

(45,354) 

-2.09 

Florida  . 

38,965,509 

38,551,390 

(414,119) 

-1.06 

Georgia  . 

19,478,108 

19,608,469 

130,361 

0.67 

Hawaii  . 

2,343,342 

2,327,227 

(16,115) 

-0.69 

Idaho  . 

6,015,540 

6,015,543 

3 

0.00 

Illinois  . 

27,258,028 

27,868,035 

610,007 

2.24 

Indiana  . 

12,822,043 

12,821,228 

(815) 

-0.01 

Iowa  . 

6,011,854 

5,964,574 

(47,280) 

-0.79 

Kansas  . 

5,554,935 

5,526,029 

(28,906) 

-0.52 

Kentucky  . 

8,512,743 

8,506,643 

(6,100) 

-0.07 

Louisiana . 

8,134,111 

8,094,739 

(39,372) 

-0.48 

Maine  . 

3,577,384 

3,577,386 

2 

0.00 

Maryland  . 

11,522,943 

1 1 ,906,489 

383,546 

3.33 

Massachusetts  . 

13,248,486 

13,409,175 

160,689 

1.21 

Michigan . 

21,625,084 

21,291,774 

(333,310) 

-1.54 

Minnesota  . 

11,084,590 

10,993,540 

(91,050) 

-0.82 

Mississippi . 

5,719,384 

5,674,402 

(44,982) 

-0.79 

Missouri . 

11,976,795 

11,888,860 

(87,935) 

-0.73 

Montana  . 

4,915,929 

4,915,931 

2 

0.00 

Nebraska . 

5,725,191 

5,605,477 

(119,714) 

-2.09 

Nevada  . 

6,161,654 

6,117,652 

(44,002) 

-0.71 

New  Hampshire  . 

2,642,832 

2,650,012 

7,180 

0.27 

New  Jersey  . 

19,163,183 

19,124,756 

(38,427) 

-0.20 

New  Mexico  . 

5,516,538 

5,516,541 

3 

0.00 

New  York  . 

38,535,164 

38,504,428 

(30,736) 

-0.08 
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Table  D— U.S.  Department  of  Labor  Employment  and  Training  Administration  Employment  Service  (Wagner- 

Peyser)  PY  2014  vs  PY  2013  FINAL  ALLOTMENTS— Continued 


State 

Final  PY  2013 

Final  PY  2014 

Difference 

%  Difference 

North  Carolina . 

19,585,198 

19,555,320 

(29,878) 

-0.15 

North  Dakota . 

5,005,887 

5,005,890 

3 

0.00 

Ohio  . 

23,954,983 

23,710,251 

(244,732) 

-1.02 

Oklahoma . 

6,384,955 

6,461,834 

76,879 

1.20 

Oregon  . 

8,218,324 

8,138,876 

(79,448) 

-0.97 

Pennsylvania . 

25,228,309 

25,781,009 

552,700 

2.19 

Puerto  Rico  . 

7,059,087 

6,911,482 

(147,605) 

-2.09 

Rhode  isiand . 

2,471,893 

2,453,424 

(18,469) 

-0.75 

South  Caroiina  . 

9,156,659 

9,079,879 

(76,780) 

-0.84 

South  Dakota  . 

4,626,591 

4,626,593 

2 

0.00 

Tennessee  . 

12,520,213 

12,636,661 

116,448 

0.93 

Texas  . 

47,277,917 

47,954,459 

676,542 

1.43 

Utah  . 

6,532,457 

6,395,863 

(136,594) 

-2.09 

Vermont  . 

2,167,358 

2,167,359 

1 

0.00 

Virginia  . 

15,425,187 

15,390,720 

(34,467) 

-0.22 

Washington  . 

13,893,830 

13,819,721 

(74,109) 

-0.53 

West  Virginia  . 

5,295,589 

5,295,592 

3 

0.00 

Wisconsin  . 

1 1 ,835,302 

11,820,318 

(14,984) 

-0.13 

Wyoming  . 

3,589,533 

3,589,535 

2 

0.00 

State  Totai  . 

662,564,615 

662,564,950 

335 

0.00 

Guam  . 

310,787 

310,787 

0 

0.00 

Virgin  Isiands  . 

1 ,308,262 

1 ,308,263 

1 

0.00 

Outlying  Areas  Total  . 

1,619,049 

1,619,050 

1 

0.00 

Table  E— U.S.  Department  of  Labor  Employment  and  Training  Administration  Workforce  Information 

Grants  to  States  PY  2014  vs  PY  2013  Allotments 


State 

PY  2013 

PY  2014 

Difference 

%  Difference 

Total  . 

$31,939,520 

$32,000,000 

$60,480 

0.19 

Alabama . 

507,498 

507,835 

337 

0.07 

Alaska  . 

289,152 

289,243 

91 

0.03 

Arizona  . 

611,887 

612,836 

949 

0.16 

Arkansas  . 

413,051 

407,384 

(5,667) 

-1.37 

California . 

2,494,284 

2,512,037 

17,753 

0.71 

Colorado  . 

577,616 

581,206 

3,590 

0.62 

Connecticut  . 

477,665 

471,257 

(6,408) 

-1.34 

Delaware . 

298,044 

298,885 

841 

0.28 

District  of  Columbia  . 

287,102 

289,809 

2,707 

0.94 

Florida  . 

1,377,539 

1,391,578 

14,039 

1.02 

Georgia  . 

824,786 

831 ,404 

6,618 

0.80 

Hawaii  . 

324,046 

323,731 

(315) 

-0.10 

Idaho  . 

339,198 

339,000 

(198) 

-0.06 

Illinois  . 

1 ,048,080 

1,046,809 

(1,271) 

-0.12 

Indiana  . 

633,362 

629,369 

(3,993) 

-0.63 

Iowa  . 

446,571 

445,306 

(1,265) 

-0.28 

Kansas  . 

427,285 

426,480 

(805) 

-0.19 

Kentucky  . 

496,768 

498,878 

2,110 

0.42 

Louisiana . 

496,842 

499,691 

2,849 

0.57 

Maine  . 

330,683 

331,051 

368 

0.11 

Maryland  . 

620,509 

626,679 

6,170 

0.99 

Massachusetts  . 

666,310 

669,155 

2,845 

0.43 

Michigan . 

812,448 

815,743 

3,295 

0.41 

Minnesota  . 

607,376 

607,750 

374 

0.06 

Mississippi . 

407,924 

405,143 

(2,781) 

-0.68 

Missouri . 

612,833 

610,737 

(2,096) 

-0.34 

Montana  . 

306,346 

306,821 

475 

0.16 

Nebraska . 

368,239 

370,589 

2,350 

0.64 

Nevada  . 

411,657 

41 1 ,954 

297 

0.07 

New  Hampshire  . 

334,747 

335,427 

680 

0.20 

New  Jersey  . 

803,433 

807,150 

3,717 

0.46 

New  Mexico  . 

357,589 

358,969 

1,380 

0.39 

New  York  . 

1 ,408,967 

1,414,730 

5,763 

0.41 

North  Carolina . 

814,453 

820,492 

6,039 

0.74 

North  Dakota . 

291,774 

293,355 

1,581 

0.54 

Ohio  . 

950,865 

944,285 

(6,580) 

-0.69 

Oklahoma . 

463,255 

465,806 

2,551 

0.55 
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Table  E— U.S.  Department  of  Labor  Employment  and  Training  Administration  Workforce  Information 
Grants  to  States  PY  2014  vs  PY  2013  Allotments— Continued 


State 

PY  2013 

PY  2014 

Difference 

%  Difference 

Oregon  . 

486,746 

480,795 

(5,951) 

-1.22 

Pennsylvania . 

1 ,030,074 

1 ,039,220 

9,146 

0.89 

Puerto  Rico  . 

400,028 

389,936 

(10,092) 

-2.52 

Rhode  Island  . 

312,502 

312,805 

303 

0.10 

South  Carolina  . 

506,743 

509,004 

2,261 

0.45 

South  Dakota  . 

298,818 

299,407 

589 

0.20 

Tennessee  . 

624,764 

624,985 

221 

0.04 

Texas  . 

1 ,778,866 

1,796,213 

17,347 

0.98 

Utah  . 

408,422 

413,138 

4,716 

1.15 

Vermont  . 

288,122 

287,830 

(292) 

-0.10 

Virginia  . 

773,526 

759,585 

(13,941) 

-1.80 

Washington  . 

671,854 

668,760 

(3,094) 

-0.46 

West  Virginia  . 

342.244 

342,636 

392 

0.11 

Wisconsin  . 

618,228 

618,083 

(145) 

0.02 

Wyoming  . 

281,744 

282,229 

485 

0.17 

State  Total  . 

31,762,865 

31 ,823,200 

60,335 

0.19 

Guam  . 

93,009 

93,090 

81 

0.09 

Virgin  Islands  . 

83,646 

83,710 

64 

0.08 

Outlying  Areas  Total  . 

176,655 

176,800 

145 

0.08 

Signed;  nt  Wfishington,  DCi,  on  this  Hrd  day 
of  A])ril  2014. 

Kric:  M.  Seleznow, 

Actinf’  Assistant  Secretary  for  Employment 
and  Training. 

|I•'K  Doc;.  2014-08106  Kilecl  4-10-14;  8:45  mii| 
BILLING  CODE  P 


LEGAL  SERVICES  CORPORATION 

Notice  of  Availability  of  Calendar  Year 
2015  Competitive  Grant  Funds 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Request  for  proposals  for  the 
provision  of  civil  legal  services. 

SUMMARY:  The  Legal  Services 
Corporation  (LSC)  is  the  national 
organization  charged  with  administering 
Federal  funds  provided  for  civil  legal 
services  to  low-income  people. 

LSC  hereby  announces  the  availability 
of  competitive  grant  funds  and  is 
soliciting  grant  proposals  from 
interested  parties  who  are  qualified  to 
provide  effective,  efficient  and  high 
quality  civil  legal  services  to  eligible 
clients  in  the  service  area(s)  of  the  states 
and  territories  identified  below.  The 
exact  amount  of  congressionally 
appropriated  funds  and  the  date,  terms, 
and  conditions  of  their  availability  for 
calendar  year  2015  have  not  been 
determined. 

DATES:  See  SUPPLEMENTARY  INFORMATION 

for  grants  competition  dates. 

ADDRESSES:  Legal  Services 
Corporation — Competitive  Grants,  3333 
K  Street  NW.,  Third  Floor,  Washington, 
DC  20007-3522. 


FOR  FURTHER  INFORMATION  CONTACT:  LSC 

Office  of  Program  PerforiUcince  by  email 
at  competition@lsc.gov,  or  visit  the 
grants  competition  Web  site  at 
www.grants.Isc.gov. 

SUPPLEMENTARY  INFORMATION:  The 

Request  for  Proposals  (RFP)  will  be 
available  the  week  of  April  7,  2014. 
Applicants  must  file  a  Notice  of  Intent 
to  Compete  (NIC)  to  participate  in  the 
competitive  grants  process.  Applicants 
must  file  the  NIC  by  May  9,  2014,  5:00 
p.m.  E.D.T.  Other  key  application  and 
filing  dates,  including  the  dates  for 
filing  grant  applications,  are  published 
at  www.grants.Isc.gov/resources/notices. 

LSC  is  seeking  proposals  from:  (1) 
Non-profit  organizations  that  have  as  a 
purpose  the  provision  of  legal  assistance 
to  eligible  clients;  (2)  private  attorneys; 
(3)  groups  of  private  attorneys  or  law 
firms;  (4)  state  or  local  governments; 
and  5)  sub-state  regional  planning  and 
coordination  agencies  that  are 
composed  of  sub-state  areas  and  whose 
governing  boards  are  controlled  by 
locally  elected  officials. 

The  RFP,  containing  the  NIC  and 
grant  application,  guidelines,  proposal 
content  requirements,  service  area 
descriptions,  and  specific  selection 
criteria,  will  be  available  from 
www.grants.lsc.gov  the  week  of  April  7, 
2014. 

Below  are  the  service  areas  for  which 
LSC  is  requesting  grant  proposals. 
Service  area  descriptions  will  be 
available  at  www.grants.lsc.gov/about- 
grants/where-we-fund.  LSC  will  post  all 
updates  and/or  changes  to  this  notice  at 
www.grants.lsc.gov.  Interested  parties 


are  asked  to  visit  www. grants. Lsc.gov 
regularly  for  updates  on  the  LS(; 
competitive  grants  jirocess. 


State  or  territory 

Service  area(s) 

Alaska  . 

AK-I,  NAK-1. 

American  Samoa  . 

AS-1. 

California  . 

CA-12.  CA-14,  CA- 
31,  MCA. 

Connecticut  . 

NCT-1. 

Delaware . 

DE-1. 

Guam  . 

GU-1. 

Idaho  . 

ID-1,  MID,  NID-1. 

Iowa  . 

IA-3,  MIA. 

Kansas  . 

KS-1. 

Maine  . 

ME-1,  MMX-1, 
NME-1. 

Massachusetts  . 

MA-4. 

Michigan . 

MI-13. 

Micronesia . 

MP-1 . 

Minnesota  . 

NMN-1 . 

Missouri  . 

MMO. 

Nebraska . 

NE-4,  MNE,  NNE-1. 

Nevada  . 

NV-1,  NNV-1. 

New  Jersey  . 

NJ-8,  NJ-12,  NJ-15, 
NJ-16,  NJ-17,  NJ- 
18.  MNJ. 

Ohio  . 

OH-24. 

Oklahoma . 

MOK. 

Oregon  . 

OR-6,  MOR,  NOR-1. 

Pennsylvania . 

PA-11,  PA-25. 

Rhode  Island . 

RI-1. 

South  Carolina  . 

MSC. 

South  Dakota  . 

SD-4,  NSD-1 . 

Texas  . 

MSX-2. 

Utah  . 

UT-1,  MUT,  NUT-1. 

Virgin  Islands  . 

VI-1. 

Virginia  . 

VA-15,  VA-16,  VA- 
18,  MVA. 

Washington  . 

WA-1 .  MWA,  NWA- 
1. 

WI-2,  NWI-1. 

Wisconsin . 
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Dated:  April  8,  2014. 

Stefanie  K.  Davis, 

Assistant  General  Counsel. 

|1'R  Doc.  2014-08140  Filed  4-10-14;  8:45  am] 

BILLING  CODE  70S0-01-P 


MARINE  MAMMAL  COMMISSION 

Sunshine  Act  Notice 

TIME  AND  DATE:  The  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors  on  Marine  Mammals 
will  meet  on  Tuesday,  6  May  2013,  from 
9:00  a.m.  to  5:30  p.m.;  Wednesday,  7 
May  2013,  from  9:00  a.m.  to  5:30  p.m.; 
Thursday,  8  May  2013,  from  9:30  a.m. 
to  5:00  p.m.  The  Commission  and  the 
Committee  also  will  meet  in  executive 
session  on  Monday,  5  May  2013,  from 
2:00  to  6:00  p.m. 

PLACE:  Tuesday  and  Wednesday,  6  and 
7  May:  Fellowship  Hall,  Mt.  Vernon 
Place  United  Methodist  Church,  900 
Massachusetts  Ave.  NW.,  Washington, 
DC  20001.  Thursday,  8  May:  Capitol 
Hill  Visitor’s  Center,  located 
underground  on  the  east  side  of  the 
Capitol,  at  the  East  Front  plaza  of  the 
U.S.  Capitol,  First  Street  and  East 
Capitol  Street  NE.,  Washington,  DC, 
20001. 

STATUS:  The  executive  session  will  he 
closed  to  the  public  in  accordance  with 
the  provisions  of  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b)  and 
applicable  regulations.  The  session  will 
be  limited  to  discussions  of  internal 
agency  practices,  personnel,  and  the 
budget  of  the  Commission.  All  other 
portions  of  the  meeting  will  be  open  to 
the  public.  Public  participation  will  be 
allowed  as  time  permits  and  as 
determined  to  be  desirable  by  the 
Chairman. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  and  Committee  will  meet 
in  public  session  to  discuss  a  broad 
range  of  marine  mammal  science  and 
conservation  policy  issues,  with  a 
particular  focus  on  partnerships  and 
prioritization  in  order  to  address 
growing  challenges  in  ensuring  healthy 
marine  mammal  populations  and  the 
ecosystems  in  which  they  live.  An 
opening  session  will  feature  the  leaders 
of  the  major  federal  agencies  engaged  in 
marine  mammal  science  and 
conservation.  Five  themed  sessions  will 
reflect  the  Objectives  in  the 
Commission’s  Strategic  Plan  for  2015- 
19:  The  Changing  Arctic;  Offshore 
Energy  Development;  Marine  Mammal 
Health  and  Stranding;  Impacts  on 
Marine  Mammals  from  Fishing;  and 
Recovery  of  Marine  Mammal  Stocks: 
Next  Steps.  The  third  day  of  the 


meeting,  which  will  be  held  on  Capitol 
Hill,  will  feature  introductory  remarks 
from  members  of  Congress,  discussion 
of  the  outcome  of  the  five  themed 
sessions,  a  series  of  short  presentations 
on  the  latest  technological  advances  in 
marine  mammal  science,  and  a  public 
comment  session. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Michael  L.  Gosliner,  General  Counsel, 
Marine  Mammal  Commission,  4340 
East-West  Highway,  Room  700, 
Bethesda,  MD  20814;  (301)  504-0087; 
email:  mgosliner@mmc.gov. 

Dated:  9  April  2014. 

Rebecca  J.  Lent, 

Executive  Director. 

IFR  Doc.  2014-08358  Filed  4-9-14;  4:15  pm] 

BILLING  CODE  6820-31-P 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Intent  To  Seek  Approval  To 
Renew  an  Information  Collection 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  and  Request  for 
Comments. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  announcing  plans 
to  request  renewal  of  this  collection.  In 
accordance  with  the  requirement  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
we  are  providing  an  opportunity  for 
public  comment  on  this  action.  After 
obtaining  and  considering  public 
comment,  NSF  will  prepare  the 
submission  requesting  that  0MB 
approve  clearance  of  this  collection  for 
no  longer  than  3  years. 

DATES:  Written  comments  on  this  notice 
must  be  received  by  June  10,  2014  to  be 
assured  of  consideration.  Comments 
received  after  that  date  will  be 
considered  to  the  extent  practicable. 
ADDRESSES:  Written  comments 
regarding  the  information  collection  and 
requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Suzanne  Plimpton,  Reports 
Clearance  Officer,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Suite 
1265,  Arlington,  VA  22230,  or  by  email 
to  splimpto@nsf.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Suzanne  H.  Plimpton,  Reports 
Clearance  Officer,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Suite  1265,  Arlington,  Virginia  22230; 
telephone  703-292-7556;  or  send  email 
to  splimpto@nsf.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339,  which  is  accessible  24 


hours  a  day,  7  days  a  week,  365  days  a 
year  (including  Federal  holidays). 
SUPPLEMENTARY  INFORMATION: 

Title  Of  Collection:  National  Science 
Foundation-Managed  Honorary  Awards. 

OMB  Approval  Number:  3145-0035. 

Expiration  Date  of  Approval:  August 
31, 2014. 

Type  of  Bequest:  Intent  to  seek 
approval  to  renew  an  information 
collection  for  three  years. 

Abstract:  The  National  Science 
Foundation  (NSF)  administers  several 
honorary  awards,  among  them  the 
President’s  National  Medal  of  Science, 
the  Alan  T.  Waterman  Award,  the 
National  Science  Board  (NSB)  Vannevar 
Bush  Award,  the  NSB  Public  Service 
Award,  the  Presidential  Awards  for 
Excellence  in  Science,  Mathematics  and 
Engineering  Mentoring  (PAESMEM) 
program,  and  the  Presidential  Awards 
for  Excellence  in  Mathematics  and 
Science  Teaching  (PAEMST)  program. 

In  2003,  to  comply  with  E-govemment 
requirements,  the  nomination  processes 
were  converted  to  electronic  submission 
through  the  National  Science 
Foundation’s  (NSF)  FastLane  system  or 
via  other  electronic  systems  as 
described  in  the  individual  nomination 
process.  Individuals  can  now  prepare 
nominations  and  references  through 
www.fastlane.nsf.gov/honawards/.  First¬ 
time  users  must  register  on  the  Fastlane 
Web  site  using  the  link  found  in  the 
upper  right-hand  comer  above  the  “Log 
In’’  box  before  accessing  any  of  the 
honorary  award  categories.  The 
nominations  for  PAESMEM  also  may  be 
submitted  via  www.grants.gov. 
Nominations  and  applications  are 
submitted  on  the  PAEMST  portal  at 
www.PAEMST.org. 

Use  of  the  Information:  The 
Foundation  has  the  following  honorary 
award  programs: 

•  Presioent’s  National  Medal  of 
Science.  Statutory  authority  for  the 
President’s  National  Medal  of  Science  is 
contained  in  42  U.S.C.  1881  (Pub.  L.  86- 
209),  which  established  the  award  and 
stated  that  “(t)he  President  shall .  .  . 
award  the  Medal  on  the 
recommendations  received  from  the 
National  Academy  of  Sciences  or  on  the 
basis  of  such  other  information  and 
evidence  as  .  .  .appropriate.” 

Subsequently,  Executive  Order  10961 
specified  procedures  for  the  Award  by 
establishing  a  National  Medal  of  Science 
Committee  which  would  “receive 
recommendations  made  by  any  other 
nationally  representative  scientific  or 
engineering  organization.”  On  the  basis 
of  these  recommendations,  the 
Committee  was  directed  to  select  its 
candidates  and  to  forward  its 
recommendations  to  the  President. 
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In  1962,  to  comply  with  these 
directives,  the  Committee  initiated  a 
solicitation  form  letter  to  invite  these 
nominations.  In  1979,  the  Committee 
initiated  a  nomination  form  as  an 
attachment  to  the  solicitation  letter.  A 
slightly  modified  version  of  the 
nomination  form  was  used  in  1980. 

The  Committee  has  established  the 
following  considerations  for  selection  of 
candidates; 

a.  The  impact  of  an  individual’s  body 
of  work  on  the  current  state  of  his  or  her 
field  of  science  or  engineering; 

b.  Whether  the  individual’s 
achievements  are  of  an  unusually 
significant  nature  in  relation  to  the 
potential  effects  on  the  development  of 
thought  in  his  or  her  field  of  science  or 
engineering; 

c.  Whether  the  nominee  has 
demonstrated  unusually  distinguished 
service  in  the  general  advancement  of 
science  and/ or  engineering  for  the 
Nation,  especially  when  accompanied 
by  substantial  contributions  to  the 
content  of  science; 

d.  The  recognition  of  the  nominee  by 
peers  within  his  or  her  community,  and 
whether  s/he  is  recognized  for 
substantial  impact  in  fields  in  addition 
to  his/her  discipline; 

e.  If  the  nominee  has  made 
contributions  to  innovation  and 
industry; 

f.  Whether  the  nominee  has 
demonstrated  sustained  influence  on 
education  through  publications, 
teaching  activities,  outreach,  mentoring, 
etc.,  and; 

g.  Whether  the  nominee’s 
contributions  have  created  significant 
positive  impact  for  the  Nation. 

In  2003,  the  Committee  changed  the 
active  period  of  eligibility  to  three  years, 
including  the  year  of  nomination.  After 
that  time,  candidates  must  be 
renominated  with  a  new  nomination 
package  for  them  to  be  considered  by 
the  Committee. 

Narratives  are  now  restricted  to  three 
pages  of  text,  as  stipulated  in  the 
guidelines  at:  https:// 
www.fastlane.nsf.gov/honawards/ 
medalHome.do. 

•  Alan  T.  Waterman  Award.  Congress 
established  the  Alan  T.  Waterman 
Award  in  August  1975  (42  U.S.C.  1881a 
(Pub.  L.  94-86)  and  authorized  NSF  to 
“establish  the  Alan  T.  Waterman  Award 
for  research  or  advanced  study  in  any  of 
the  sciences  or  engineering’’  to  mark  the 
25th  anniversary  of  the  National  Science 
Foundation  and  to  honor  its  first 
Director.  The  annual  award  recognizes 
an  outstanding  young  researcher  in  any 
field  of  science  or  engineering 
supported  by  NSF.  In  addition  to  a 
medal,  the  awardee  receives  a  grant  of 


$1 ,000,000  over  a  five-year  period  for 
scientific  research  or  advanced  study  in 
the  mathematical,  physical,  medical, 
biological,  engineering,  social,  or  other 
sciences  at  the  institution  of  the 
recipient’s  choice. 

The  Alan  T.  Waterman  Award 
Committee  was  established  by  NSF  to 
comply  with  the  directive  contained  in 
Public  Law  94-86.  The  Committee 
solicits  nominations  from  members  of 
the  National  Academy  of  Sciences, 
National  Academy  of  Engineering, 
scientific  and  technical  organizations, 
and  any  other  source,  public  or  private, 
as  appropriate. 

In  1976,  the  Committee  initiated  a 
form  letter  to  solicit  these  nominations. 

In  1980,  a  nomination  form  was  used 
which  standardized  the  nomination 
procedures,  allowed  for  more  effective 
Committee  review,  and  permitted  better 
staff  work  in  a  short  period  of  time.  On 
the  basis  of  its  review,  the  Committee 
forwards  its  recommendation  to  the 
Director,  NSF,  and  the  National  Science 
Board  (NSB). 

Candidates  must  be  U.S.  citizens  or 
permanent  residents  and  must  be  35 
years  of  age  or  younger  or  not  more  than 
seven  years  beyond  receipt  of  the  Ph.D. 
degree  by  December  31  of  the  year  in 
which  they  are  nominated.  Candidates 
should  have  demonstrated  exceptional 
individual  achievements  in  scientific  or 
engineering  research  of  sufficient 
quality  to  place  them  at  the  forefront  of 
their  peers.  Criteria  include  originality, 
innovation,  and  significant  impact  on 
the  field. 

•  Vannevar  Bush  Award.  The  NSB 
established  the  Vannevar  Bush  Award 
in  1980  to  honor  Dr.  Bush’s  unique 
contributions  to  public  service.  The 
award  recognizes  an  individual  who, 
through  public  service  activities  in 
science  and  technology,  has  made  an 
outstanding  “contribution  toward  the 
welfare  of  mankind  and  the  Nation.’’ 

The  NSB  ad  hoc  Committee  on 
Honorary  Awards  annually  solicits 
nominations  from  science,  engineering 
and  educational  societies.  A  candidate 
must  be  a  senior  stateperson  who  is  an 
American  citizen  and  meets  two  or  more 
of  the  following  criteria: 

1.  Distinguished  himself/herself 
through  public  service  activities  in 
science  and  technology. 

2.  Pioneered  the  exploration,  charting, 
and  settlement  of  new  frontiers  in 
science,  technology,  education,  and 
public  service. 

3.  Demonstrated  leadership  and 
creativity  that  have  inspired  others  to 
distinguished  careers  in  science  and 
technology. 


4.  Contributed  to  the  welfare  of  the 
Nation  and  mankind  through  activities 
in  science  and  technology. 

5.  Demonstrated  leadership  and 
creativity  that  have  helped  mold  the 
history  of  advancements  in  the  Nation’s 
science,  technology,  and  education. 

Nominations  must  include  a  narrative 
description  about  the  nominee,  a 
curriculum  vitae  (without  publications), 
and  a  brief  citation  summarizing  the 
nominee’s  scientific  or  technological 
contributions  to  our  national  welfare  in 
promotion  of  the  progress  of  science. 
Nominations  must  also  include  two 
reference  letters,  submitted  separate 
from  the  nomination  through 
www.fastlane.nsf.gov/honawards/ 
Nominations  remain  active  for  three 
years,  including  the  year  of  nomination. 
After  that  time,  candidates  must  be 
renominated  with  a  new  nomination  for 
them  to  be  considered  by  the  selection 
committee. 

•  NSB  Public  Service  Award.  The 
NSB  Public  Service  Award  Committee 
was  established  in  November  1996.  This 
annual  award  recognizes  people  and 
organizations  that  have  increased  the 
public  understanding  of  science  or 
engineering.  The  award  is  given  to  an 
individual  and  to  a  group  (company, 
corporation,  or  organization),  but  not  to 
members  of  the  U.S.  Government. 

Eligibility  includes  any  individual  or 
group  (company,  corporation,  or 
organization)  that  has  increased  the 
public  understanding  of  science  or 
engineering.  Members  of  the  U.S. 
Government  are  not  eligible  for 
consideration. 

Candidates  for  the  individual  and 
group  (company,  corporation,  or 
organization)  award  must  have  made 
contributions  to  public  service  in  areas 
other  than  research,  and  should  meet 
one  or  more  of  the  following  criteria: 

1.  Increased  the  public’s 
understanding  of  the  processes  of 
science  and  engineering  through 
scientific  discovery,  innovation  and  its 
communication  to  the  public. 

2.  Encouraged  others  to  help  raise  the 
public  understanding  of  science  and 
technology. 

3.  Promoted  the  engagement  of 
scientists  and  engineers  in  public 
outreach  and  scientific  literacy. 

4.  Gontributed  to  the  development  of 
broad  science  and  engineering  policy 
and  its  support. 

5.  Influenced  and  encouraged  the  next 
generation  of  scientists-i-  and  engineers. 

6.  Achieved  broad  recognition  outside 
the  nominee’s  area  of  specialization. 

7.  Fostered  awareness  of  science  and 
technology  among  broad  segments  of  the 
population. 
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Nominations  must  include  a  summary 
of  the  candidate’s  activities  as  they 
relate  to  the  selection  criteria;  the 
nominator’s  name,  address  and 
telephone  number;  the  name,  address, 
and  telephone  number  of  the  nominee; 
and  the  candidate’s  vita,  if  appropriate 
(no  more  than  three  pages). 

The  selection  committee  recommends 
the  most  outstanding  candidate(s)  for 
each  category  to  the  NSB,  which 
approves  the  awardees. 

Nominations  remain  active  for  a 
period  of  three  years,  including  the  year 
of  nomination.  After  that  time, 
candidates  must  be  renominated  with  a 
new  nomination  for  them  to  be 
considered  by  the  selection  committee. 

•  Presidential  Awards  for  Excellence  in 
Science,  Mathematics  and  Engineering 
Mentoring  (PAESMEM)  Program 

In  1996,  the  White  House,  through  the 
National  Science  and  Technology 
Council  (NSTC)  and  the  Office  of 
Science  and  Technology  Policy  (OSTP), 
established  the  Presidential  Awards  for 
Excellence  in  Science,  Mathematics  and 
Engineering  Mentoring  (PAESMEM) 
program.  The  program,  administered  on 
behalf  of  the  White  House  by  the 
National  Science  Foundation,  seeks  to 
identify  outstanding  mentoring  efforts 
or  programs  designed  to  enhance  the 
participation  of  groups  (women, 
minorities  and  persons  with  disabilities 
as  well  as  groups  from  low 
socioeconomic  regions) 
underrepresented  in  science, 
mathematics  and  engineering.  The 
awardees  will  serve  as  exemplars  to 
their  colleagues  and  will  be  leaders  in 
the  national  effort  to  more  fully  develop 
the  Nation’s  human  resources  in 
science,  mathematics  and  engineering. 
This  award  is  managed  at  NSF  by  the 
Directorate  for  Education  and  Human 
Resources  (EHR). 

The  award  will  be  made  to  U.S. 
citizens  or  U.S.  permanent  residents 
based  on  the  following:  (1)  An 
individual  who  has  demonstrated 
outstanding  and  sustained  mentoring 
and  effective  guidance  to  a  significant 
number  of  early  career  STEM 
professionals,  students  at  the  K-12, 
undergraduate,  or  graduate  education 
level  or  (2)  to  an  organization  that, 
through  its  programming,  has  enabled  a 
substantial  number  of  students 
underrepresented  in  science, 
mathematics  and  engineering  to 
successfully  pursue  and  complete  the 
relevant  degree  programs  as  well  as 
mentoring  of  early  career  STEM 
professionals.  Nominees  must  have 
served  in  a  mentoring  role  for  at  least 
five  years.  Nominations  are  reviewed  for 
impact,  significance  of  the  mentoring 


activity  and  quality  of  the  mentoring 
activity.  Nominations  for  organizational 
awards  must  demonstrate  rigorous 
evaluation  and/or  assessment  during  the 
five-year  period  of  the  mentoring 
activity. 

Award  Ceremony 

The  awardees  are  hosted  for  two  days 
in  Washington,  DC,  for  celebratory 
activities.  Recipients  of  the  PAESMEM 
award  receive  a  monetary  award  in  the 
amount  of  $10,000  from  NSF  and  a 
commemorative  Presidential  certificate. 

If  scheduling  permits,  the  President 
meets  with  the  mentors  for  a  photo 
opportunity  at  the  White  House.  The 
Director  of  OSTP  and  the  Director  of 
NSF  present  the  awards  to  the  mentors 
at  an  awards  ceremony. 

•  Presidential  Award  for  Excellence  in 
Mathematics  and  Science  Teaching 

The  Presidential  Award  for 
Excellence  in  Mathematics  and  Science 
Teaching  (PAEMST)  is  the  highest 
recognition  that  a  kindergarten  through 
12th-grade  mathematics  or  science 
teacher  may  receive  for  outstanding 
teaching  in  the  United  States.  Enacted 
by  Congress  in  1983,  this  program 
authorizes  the  President  to  bestow  108 
awards,  assuming  there  are  qualified 
applicants.  In  even-numbered  years, 
nominations  are  accepted  for 
elementary  teachers  (grades  K-6);  in 
odd-numbered  years,  secondary 
teachers  (grades  7-12)  are  nominated. 
This  award  is  managed  at  NSF  by  the 
Directorate  for  Education  and  Human 
Resources  (EHR). 

Nomination  Criteria 

A  teacher  may  be  nominated  by  a 
principal,  another  teacher,  students, 
members  of  the  community,  or  the 
general  public.  Self-nominations  are 
allowed.  Awardees  must  be  either  U.S. 
Citizens  or  U.S.  Permanent  Residents.  A 
Nominee  must  meet  the  following 
criteria  to  apply: 

•  Be  highly  qualified  as  deemed  by 
their  states,  districts,  or  schools; 

•  Teach  in  one  of  the  50  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  and  the 
four  U.S.  territories,  including  the 
Department  of  Defense  Schools 
(DoDEA). 

•  Hold  a  degree  or  appropriate 
credentials  in  the  category  for  which 
they  are  applying. 

•  Be  a  full-time  employee  of  the 
school  or  school  district. 

•  Have  at  least  5  years  of  mathematics 
or  science  teaching  (including  computer 
science)  experience  prior  to  application. 

•  Teach  mathematics  or  science  at  the 
kindergarten  through  6th  grade  level  or 


at  the  7th  through  12th  grade  level  in  a 
public  or  private  school. 

•  Not  have  received  the  national 
PAEMST  award  in  any  prior 
competition  or  category. 

Application  Process 

•  Applicants  complete  a  12-page 
written  document  on  five  dimensions  of 
outstanding  teaching  (content 
knowledge,  pedagogy,  assessment, 
leadership  and  professional 
development)  and  submit  a  video  of  one 
class.  Three  letters  of  reference 
including  one  from  a  school  official  are 
required,  along  with  a  resume  or 
biographical  sketch. 

•  The  applicant  has  a  7-month  period 
(October  to  May)  to  complete 
applications  and  submit  them  for  state 
review.  The  nomination  period  is  from 
October  to  April. 

Review  of  Nominations 

•  State  coordinators  convene  state 
selection  committees  of  prominent 
mathematicians,  scientists,  mathematics 
and  science  educators,  and  past 
awardees  to  select  up  to  five 
mathematics  and  five  science  finalists 
for  recognition  at  the  state  level  and  for 
submission  to  NSF.  To  ensure 
consistency,  state  selection  committees 
review  their  applications  using  the  same 
criteria  and  scoring  information  that 
was  approved  by  OSTP. 

•  NSF  (EHR)  convenes  a  National 
Selection  Committee  of  prominent 
mathematicians,  scientists,  mathematics 
and  science  educators,  and  past 
awardees  that  review  the  application 
packets  of  the  state  finalists  and  make 
recommendations  to  NSF.  NSF  reviews 
these  recommendations  and 
recommends  one  awardee  in  both 
mathematics  and  science  for  all  eligible 
jurisdictions,  when  possible,  to  OSTP. 
Alternatively,  NSF  may  recommend  two 
awardees  from  a  discipline  in  a 
jurisdiction,  when  warranted. 

Award  Ceremony 

The  awardees  are  hosted  for  3-4  days 
in  Washington,  DC,  for  a  variety  of 
professional  development  sessions  and 
celebratory  activities.  Each  awardee 
receives  a  citation  signed  by  the 
President  and  $10,000  from  NSF.  If 
scheduling  permits,  the  President  meets 
the  teachers  for  a  photo  opportunity  at 
the  White  House.  The  Director  of  OSTP 
and  the  Director  of  NSF  present  the 
citations  to  the  teachers  at  an  awards 
ceremony.  Awardees  also  have  the 
opportunity  to  meet  their  congressional 
representatives  and  education 
representatives  from  other  federal 
agencies. 
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Estimate  of  Burden:  These  are  annual 
award  programs  with  application 
deadlines  varying  according  to  the 
program.  Public  burden  also  may  vary 
according  to  program;  however,  across 
all  the  programs,  it  is  estimated  that 
each  submission  will  average  19  hours 
per  respondent.  If  the  nominator  is 
thoroughly  familiar  with  the 
disciplinary  background  of  the  nominee, 
time  spent  to  complete  the  nomination 
may  be  considerably  reduced. 

Respondents:  Individuals,  businesses 
or  other  for-profit  organizations, 
universities,  non-profit  institutions,  and 
Federal  and  State  governments. 

Estimated  Number  of  Responses  per 
Award:  1782  responses,  broken  down  as 
follows:  For  the  President’s  National 
Medal  of  Science,  80;  for  the  Alan  T. 
Waterman  Award,  70;  for  the  Vannevar 
Bush  Award,  12;  for  the  Public  Service 
Award,  20;  for  the  PAESMEM,  200;  and 
1400  for  the  PAEMST. 

Estimated  Total  Annual  Burden  on 
Respondents:  41,080  hours,  broken 
down  by  1,600  hours  for  the  President’s 
National  Medal  of  Science  (20  hours  per 
80  respondents);  1,400  hours  for  the 
Alan  T.  Waterman  Award  (20  hours  per 
70  respondents);  180  hours  for  the 
Vannevar  Bush  Award  (15  hours  per  12 
respondents);  300  hours  for  the  Public 
Service  Award  (15  hours  per  20 
respondents);  4,000  hours  for  the 
PAESMEM  (20  hours  per  200 
respondents);  and  33,600  hours  for  the 
PAEMST  (24  hours  per  1400 
respondents). 

Frequency  of  Responses:  Annually. 
Comments:  Comments  are  invited  on 

(a)  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  Agency’s 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology;  or  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

Dated:  April  7,  2014. 

Suzanne  H.  Plimpton, 

Reports  Clearance  Officer,  National  Science 
Foundation. 

[FR  Doc.  2014-08105  Filed  4-10-14;  8:45  am) 
BILLING  CODE  7555-01-P 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Education  and 
Human  Resources;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for  Education 
and  Human  Resources  (#1119). 

Date/Time:  April  30,  2014;  8:30  a.m.-6;00 
p.m.  May  1,  2014;  8:30  a.m.-2:30  p.m. 

Place:  NSF  Headquarters,  Room  1235,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 

Operated  assisted  teleconference  is 
available  for  this  meeting.  Call  888-324-9561 
with  password  1189785  and  you  will  be 
connected  to  the  audio  portion  of  the 
meeting. 

To  attend  the  meeting  in  person,  all 
visitors  must  contact  the  Directorate  for 
Education  and  Human  Resources  [ehr_ac@ 
nsf.gov)  at  least  24  hours  prior  to  the 
teleconference  to  arrange  for  a  visitor’s  badge. 
All  visitors  must  report  to  the  NSF  visitor 
desk  located  in  the  lobby  at  the  9th  and  N. 
Stuart  Streets  entrance  on  the  day  of  the 
teleconference  to  receive  a  visitor’s  badge. 

Meeting  materials  and  minutes  will  also  be 
available  on  the  EHR  Advisory  Committee 
Web  site  at  http://www.nsf.gov/ehrl 
advisory.jsp. 

Type  of  Meeting:  Open,  Teleconference. 
Contact  Person:  Teresa  Caravelli,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230;  (703)  292-8600, 
tcaravel@nsf.gov. 

Purpose  of  Meeting:  To  provide  advice 
with  respect  to  the  Foundation’s  science, 
technology,  engineering,  and  mathematics 
(STEM)  education  and  human  resources 
programming. 

Agenda 

Wednesday,  April  30,  2014  8:30  a.m.-6  p.m. 

•  Remarks  by  the  Committee  Chair  and 
NSF  Assistant  Director  for  Education  and 
Human  Resources  (EHR). 

•  Re-Imagining  an  EHR  for  the  Future. 

•  Panel  Discussion  on  Partnerships  and 
Networks. 

•  Panel  Discussion  on  Beyond  the 
“Pipeline”  Metaphor. 

•  New  Business  from  NSF  Advisory 
Committees  and  Directorates. 

•  Panel  Discussion  with  Outgoing 
Committee  Members. 

•  Synthesis  of  the  Day. 

Thursday,  May  1,  2014  8:30  a.m.-2:30  p.m. 

•  Panel  Discussion  on  NSF’s  Role  in  the 
National  Dialogue  on  Standards,  Instruction, 
and  Indicators. 

•  Remarks  by  Director,  NSF;  Dr.  France 
Cordova. 

•  Plenary  Panel:  STEM  Workforce 
Development:  labor  market  demand  for 
STEM  competencies,  long-term  occupational 
projections,  and  industrial  productivity. 

•  Adjournment. 


Dated:  April  8,  2014. 

Suzanne  Plimpton, 

Acting  Committee  Management  Officer. 
IFR  Doc.  2014-08138  Filed  4-10-14;  8:45  am] 
BILLING  CODE  7S55-01-P 


OFFICE  OF  SPECIAL  COUNSEL 

Agency  Information  Collection 
Activities,  Request  for  Comment 

AGENCY:  Office  of  Special  Counsel. 
ACTION:  First  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  and  implementing 
regulations  at  5  CFR  part  1320,  the  U.S. 
Office  of  Special  Counsel  (OSC),  plans 
to  request  approval  from  the  Office  of 
Management  and  Budget  (0MB)  for  use 
of  three  previously  approved 
information  collections  consisting  of 
three  complaint  forms.  These 
collections  are  listed  below.  The  current 
0MB  approval  for  Forms  OSC-11,  OSC- 
12,  OSC-13  expired  on  2/28/14.  We  are 
submitting  all  three  forms  for  renewal, 
based  on  the  actual  date  of  expiration. 
We  are  currently  collecting 
requirements  for  future  modifications  to 
these  forms;  however,  currently  there 
are  no  changes  being  submitted  with 
this  request  for  renewal  of  the  use  of 
these  forms.  Current  and  former  Federal 
employees,  employee  representatives, 
other  Federal  agencies,  state  and  local 
government  employees,  and  the  general 
public  are  invited  to  comment  on  this 
information  collection  for  the  first  time. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  OSC  functions,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  OSC’s  estimate  of  the 
burden  of  the  proposed  collections  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Comments  should  be  received  by 
June  10,  2014. 

FOR  FURTHER  INFORMATION  CONTACT:  Karl 
Kammann,  Director  of  Finance,  at  the 
address  shown  above;  by  facsimile  at 
(202)  254-3711. 

SUPPLEMENTARY  INFORMATION:  OSC  is  an 

independent  agency  responsible  for, 
among  other  things,  (1)  investigation  of 
allegations  of  prohibited  personnel 
practices  defined  by  law  at  5  U.S.C. 
2302(b),  protection  of  whistleblowers. 
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and  certain  other  illegal  employment 
practices  under  titles  5  and  38  of  the 
U.S.  Code,  affecting  current  or  former 
Federal  employees  or  applicants  for 
employment,  and  covered  state  and 
local  government  employees;  and  (2)  the 
interpretation  and  enforcement  of  Hatch 
Act  provisions  on  political  activity  in 
chapters  15  and  73  of  title  5  of  the  U.S. 
Code. 

Title  of  Collections:  (1)  Form  OSC-11, 
(Complaint  of  Possible  Prohibited 
Personnel  Practice  of  Other  Prohibited 
Activity);  (2)  Form  OSC-12  (Information 
about  filing  a  Whistleblower  Disclosure 
with  the  Office  of  Special  Counsel);  (3) 
Form  OSC-13  (Complaint  of  Possible 
Prohibited  Political  Activity  (Violation 
of  the  Hatch  Act));  OMB  Control 
Number  3255-0002,  Expiration  02/28/ 

14. 

Copies  of  the  OSC  Forms  11, 12,  and 
13  can  be  found  at:  http://www.osc.gov/ 
HR  OSCFORMS.htm. 

Type  of  Information  Collection 
Request:  Approval  of  previously 
approved  collection  of  information  that 
expires  on  February  28,  2014,  with  no 
revisions. 

Affected  Public:  Current  and  former 
F’ederal  employees,  applicants  for 
Federal  employment,  state  and  local 
government  employees,  and  their 
representatives,  and  the  general  public. 

Respondent’s  Obligation:  Voluntary. 

Estimated  Annual  Number  of  OSC 
Form  Respondents:  3,950. 

Frequency  of  Use  of  OSC  Forms: 

Daily. 

Estimated  Average  Amount  of  Time 
for  a  Person  To  Respond  Using  OSC 
Forms:  64  minutes. 

Estimated  Annual  Burden  for  the  OSC 
Forms:  2,899  hours. 

Abstract:  These  forms  are  used  by 
current  and  former  Federal  employees 
and  applicants  for  Federal  employment 
to  submit  allegations  of  possible 
prohibited  personnel  practices  or  other 
prohibited  activity  for  investigation  and 
possible  prosecution  by  OSC. 

Dated:  April  3,  2014. 

Carolyn  N.  Lerner, 

Special  Counsel. 

|FR  Doc.  2014-08210  Filed  4-10-14;  8:45  am] 
BILLING  CODE  7405-01-P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Proposed  Submission  of  information 
Coliection  for  OMB  Review;  Comment 
Request;  Generic  Clearance  for  the 
Collection  of  Qualitative  Feedback  on 
Agency  Service  Delivery 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 


ACTION:  Notice  of  intent  to  request 
extension  of  OMB  approval. 

SUMMARY:  Pension  Benefit  Guaranty 
Corporation  (“PBGC”)  intends  to 
request  that  the  Office  of  Management 
and  Budget  (“OMB”)  extend  approval 
under  the  Paperwork  Reduction  Act  of 
1995  of  this  collection  of  information  on 
qualitative  feedback  on  PBGC’s  service 
delivery  (OMB  Control  Number  1212- 
0066;  expires  )une  30,  2014).  This  notice 
informs  the  public  of  PBGC’s  intent  and 
solicits  comments  on  the  proposed 
information  collection.  This  collection 
of  information  was  developed  as  part  of 
a  Federal  Government-wide  effort  to 
streamline  the  process  for  seeking 
feedback  from  the  public  on  service 
delivery. 

DATES;  Comments  should  bo  submitted 
by  June  10,  2014. 

ADDRESSES:  Comments  may  be 
submitted  by  any  of  the  following 
methods: 

•  Federal  eRulemaking  Portal:  http:// 
www.regulations.gov.  Follow  the  Web 
site  instructions  for  submitting 
comments. 

•  Email:  paperwork. comments© 
pbgc.gov. 

•  7<’ax:  202-326-4224. 

•  Mail  or  Hand  Delivery:  Oifico  of 
General  Counsel,  Pension  Benefit 
Guaranty  Corporation,  1200  K  Street 
NW.,  Washington,  DC  20005-4026 
PBGC  will  make  comments  submitted  in 
response  to  this  notice  available  on  its 
Web  site  at  www.pbgc.gov. 

Copies  of  the  collection  of 
information  may  be  obtained  without 
charge  by  writing  to  the  Disclosure 
Division  of  the  Office  of  the  General 
Counsel  of  PBGC  at  the  above  address 
or  by  visiting  that  office  or  calling  202- 
326—4040  during  normal  business 
hours.  (TTY  and  TDD  users  may  call  the 
Federal  relay  service  toll-free  at  1-800- 
877-8339  and  ask  to  be  connected  to 
202-326-4040.) 

FOR  FURTHER  INFORMATION  CONTACT:  Jo 

Amato  Bums,  Attorney,  or  Catherine  B. 
Klion,  Assistant  General  Counsel,  Office 
of  the  General  Counsel,  Pension  Benefit 
Guaranty  Corporation,  1200  K  Street 
NW.,  Washington,  DC  20005-4026,  202- 
326-4024.  (For  TTY  and  TDD,  call  800- 
877-8339  and  ask  to  be  connected  to 
202-326-4024.) 

SUPPLEMENTARY  INFORMATION; 

Title:  Generic  Clearance  for  the 
Collection  of  Qualitative  Feedback  on 
Agency  Service  Delivery 

Abstract:  The  information  collection 
activity  will  gather  qualitative  customer 
and  stakeholder  feedback  in  an  efficient, 
timely  manner,  in  accordance  with  the 
Administration’s  commitment  to 


improving  service  delivery.  By 
qualitative  feedback  PBGC  means 
information  that  provides  useful 
insights  on  perceptions  and  opinions, 
but  the  information  requests  are  not 
statistical  surveys  that  yield  quantitative 
results  that  generalizable  to  the 
population  of  interest.  This  feedback 
provides  insights  into  customer  or 
stakeholder  perceptions,  experiences 
and  expectations,  provide  an  early 
warning  of  issues  with  service,  or  focus 
attention  on  areas  where  changes  in 
PBGC’s  communication  with  the  public, 
training  of  staff  or  in  operations  might 
improve  delivery  of  products  or 
services.  These  collections  will  allow 
for  ongoing,  collaborative  and 
actionable  communications  between 
PBGC  and  its  customers  and 
stakeholders.  These  collections  also 
allow  feedback  to  contribute  directly  to 
the  improvement  of  program 
management. 

The  solicitation  of  feedback  targets 
areas  such  as:  Timeliness, 
appropriateness,  accuracy  of 
information,  courtesy,  efficiency  of 
service  delivery,  and  resolution  of 
issues  with  service  delivery.  Responses 
will  be  assessed  to  plan  and  inform 
efforts  to  improve  or  maintain  the 
quality  of  service  offered  to  the  public. 

If  this  information  were  not  collected, 
vital  feedback  from  customers  and 
stakeholders  on  PBGC’s  services  would 
be  unavailable. 

PBGC  only  submits  a  collection  for 
approval  under  this  generic  clearance  if 
it  meets  the  following  conditions: 

•  The  collections  are  voluntary; 

•  The  collections  are  low-burden  for 
respondents  (based  on  considerations  of 
total  burden  hours,  total  number  of 
respondents,  or  burden-hours  per 
respondent)  and  are  low-cost  for  both 
the  respondents  and  the  Federal 
Government; 

•  The  collections  are  non- 
controversial  and  do  not  raise  issues  of 
concern  to  other  Federal  agencies; 

•  Any  collection  is  targeted  to  the 
solicitation  of  opinions  from 
respondents  who  have  experience  with 
the  program  or  may  have  experience 
with  the  program  in  the  near  future; 

•  Personally  identifiable  information 
(PII)  is  collected  only  to  the  extent 
necessary  and  is  not  retained; 

•  Information  gathered  will  be  used 
only  internally  for  general  service 
improvement  and  program  management 
purposes  and  is  not  intended  for  release 
outside  of  the  agency; 

•  Information  gathered  will  not  be 
used  for  the  purpose  of  substantially 
informing  influential  policy  decisions; 
and 
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•  Information  gathered  will  yield 
qualitative  information;  the  collections 
will  not  he  designed  or  expected  to 
yield  statistically  reliable  results  or  used 
as  though  the  results  are  generalizable  to 
the  population  of  interest. 

As  noted,  feedback  collected  under 
this  generic  clearance  does  not  produce 
results  generalizable  to  the  population 
of  interest.  This  type  of  generic 
clearance  for  qualitative  information 
will  not  be  used  for  quantitative 
information  collections  that  are 
designed  to  yield  reliably  actionable 
results,  such  as  monitoring  trends  over 
time  or  documenting  program 
performance.  Collections  with  such 
objectives  require  more  rigorous  designs 
that  address:  The  target  poprdation  to 
which  generalizations  will  he  made,  the 
sampling  frame,  the  sample  design 
(including  stratification  and  clustering), 
the  precision  requirements  or  power 
calculations  that  justify  the  proposed 
sample  size,  the  expected  response  rate, 
methods  for  assessing  potential  non¬ 
response  bias,  the  protocols  for  data 
collection,  and  any  testing  procedures 
that  were  or  will  be  undertaken  prior  to 
fielding  the  study. 

As  a  general  matter,  information 
collections  will  not  resnlt  in  any  new 
system  of  records  containing  privacy 
information  and  will  not  ask  questions 
of  a  sensitive  nature,  such  as  sexual 
behavior  and  attitudes,  religious  beliefs, 
and  other  matters  that  are  commonly 
considered  private. 

Current  Action:  Extension  of  approval 
for  a  collection  of  information  (OMB 
Control  Number  1212-0066;  expires 
June  30,  2014). 

Type  of  Review:  Regular. 

Affected  Public:  Individuals  and 
households,  businesses  and 
organizations.  State,  Local  or  Tribal 
Government. 

Estimated  Annual  Number  of 
Respondents:  1180. 

Below  are  projected  average  annual 
estimates  for  the  next  three  years: 

Average  Expected  Annual  Number  of 
Activities:  Three. 

Average  Number  of  Respondents  per 
Activity  (varies  by  activity): 

•  Usability  Testing:  40. 

•  Focus  Group:  90  (nine  groups  of  ten 
respondents). 

•  Customer  Satisfaction  Survey:  1050. 

Frequency  of  Response:  Once  per 

request. 

Annual  Responses:  1,180  (based  on 
one  response  per  respondent). 

Average  Time  per  Response  (varies  by 
activity): 

•  Two  hours  per  response  for 
Usability  Testing  and  Focus  Groups; 

•  15  minutes  for  Customer 
Satisfaction  Survey. 


Rurden  Hours  (varies  by  activity): 

•  Usability  Testing,  80  hours. 

•  Focus  Group,  180  homs. 

•  Customer  Satisfaction  Survey,  263 
hours. 

Total:  523  hours. 

An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  Office  of 
Management  and  Budget  control 
number. 

Request  for  Comments:  PBGC  is 
soliciting  public  comments  to — 

•  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency’s  e.stimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  bo 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
Information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Issued  in  Washington,  DC,  this  8th  day  of 
April  2014. 

Judith  Starr, 

General  Counsel,  Pension  Benefit  Guaranty 
Corporation. 

|FR  Doc.  2014-08234  Filed  4-10-14;  8:45  am] 
BILLING  CODE  7709-02-P 


POSTAL  SERVICE 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Postal  Service™. 

ACTION:  Notice  of  modification  to 
existing  systems  of  records. 

SUMMARY:  The  United  States  Postal 
Service®  is  proposing  to  modify  one 
General  Privacy  Act  Systems  of  Records. 
These  updates  are  being  made  to 
facilitate  the  implementation  of  a 
complex,  self-service  password  and  to 
account  for  the  collection  of  additional 
data  elements  including  challenge 
questions,  challenge  answers,  and 
optional  email  addresses  to  be  used  in 
the  password  reset  process. 

DATES:  These  revisions  will  become 
effective  without  further  notice  on  May 
12,  2014  unless  comments  received  on 
or  before  that  date  result  in  a  contrary 
determination. 


ADDRESSES:  Comments  may  be  mailed 
or  delivered  to  the  Records  Office, 

United  States  Postal  Service,  475 
L’Enfant  Plaza  SW.,  Room  9431, 
Washington,  DC  20260-1101.  Copies  of 
all  written  comments  will  be  available 
at  this  address  for  public  inspection  and 
photocopying  between  8  a.m.  and  4 
p.m.,  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  J.  Connolly,  Chief  Privacy 
Officer,  Privacy  and  Records  Office, 
202-268-8582  or  privacy@usps.gov. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  in  accordance  with  the  Privacy 
Act  requirement  that  agencies  publish 
their  amended  systems  of  records  in  the 
Federal  Register  when  there  is  a 
revision,  change,  or  addition.  The  Postal 
Service"^  has  reviewed  these  systems  of 
records  and  has  determined  that  this 
General  Privacy  Act  System  of  Records 
shordd  he  revised  to  modify  categories 
of  records  in  the  system  and  purpose(s). 

I.  Background 

Currently,  Postal  Service  employees 
use  their  Postal  Service-issued 
Employee  Identification  Number  (EIN) 
and  personal  identification  number 
(PIN)  to  acce.ss  data  pertaining  to  them 
in  postal  information  systems  such  as 
PostalEASE,  LiteBlue  and  other  sites 
that  they  use  EINs  and  PINs  to  access. 

To  improve  protection  of  employee 
privacy  by  strengthening  the 
authentication  process  for  accessing 
postal  information  systems,  the  Postal 
Service  intends  to  implement  a  new, 
complex,  self-service  password  to 
replace  the  existing  self-service  PIN. 

II.  Rationale  for  Changes  to  USPS 
Privacy  Act  Systems  of  Records 

The  system  of  records  500.000, 
Property  Management  Records,  is  being 
modified  to  account  for  the  collection  of 
an  employee’s  challenge  questions, 
challenge  answers,  and  optionally, 
email  addresses.  These  elements  will  be 
provided  by  the  employee,  collected 
during  the  initial  establishment  of  the 
password,  and  will  be  used  to 
authenticate  the  user  in  any  subsequent 
requests  by  the  user  to  reset  his  or  her 
password. 

III.  Description  of  Changes  to  Systems 
of  Records 

The  Postal  Service  is  modifying  one 
system  of  records  listed  below.  Pursuant 
to  5  U.S.C.  552a(e)(ll),  interested 
persons  are  invited  to  submit  written 
data,  views,  or  argvunents  on  this 
proposal.  A  report  of  the  proposed 
modifications  has  been  sent  to  Congress 
and  to  the  Office  of  Management  and 
Budget  for  their  evaluation.  The  Postal 
Service  does  not  expect  this  amended 
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notice  to  have  any  adverse  effect  on 
individual  privacy  rights.  The  affected 
systems  are  as  follows: 

USPS  500.000 

SYSTEM  name: 

Property  Management  Records 
Accordingly,  for  the  reasons  stated, 
the  Postal  Service  proposes  changes  in 
the  existing  systems  of  records  as 
follows: 

USPS  500.000 

SYSTEM  NAME: 

Property  Management  Records 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

***** 

[ADD  TEXT] 

4.  Identity  verification  information: 
Question,  answer,  and  email  address. 
***** 

[RENUMBER  REMAINING  TEXT] 

purpose: 

***** 

[ADD  TEXT] 

4.  To  authenticate  user  identity  for  the 
purpose  of  accessing  USPS  information 
systems. 

***** 

[RENUMBER  REMAINING  TEXT] 
***** 

Stanley  F.  Mires, 

Attorney,  Legal  Policy  &■  Legislative  Advice. 
IFR  Doc.  2014-08091  Filed  4-10-14;  8:45  am] 
BILLING  CODE  7710-1 2-P 


POSTAL  SERVICE 

Product  Change — Priority  Mail 
Negotiated  Service  Agreement 

agency:  Postal  Service™. 

ACTION:  Notice. 

SUMMARY:  The  Postal  Service  gives 
notice  of  filing  a  request  with  the  Postal 
Regulatory  Commission  to  add  a 
domestic  shipping  services  contract  to 
the  list  of  Negotiated  Service 
Agreements  in  the  Mail  Classification 
Schedule’s  Competitive  Products  List. 
DATES:  Effective  date:  April  11,  2014. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  A.  Reed,  202-268-3179. 
SUPPLEMENTARY  INFORMATION:  The 
United  States  Postal  Service®  hereby 
gives  notice  that,  pursuant  to  39  U.S.C. 
3642  and  3632(bK3),  on  April  4,  2014, 
it  filed  with  the  Postal  Regulatory 
Commission  a  Request  of  the  United 
States  Postal  Service  to  Add  Priority 
Mail  Gontract  80  to  Competitive  Product 
List.  Documents  are  available  at 


www.prc.gov.  Docket  Nos.  MC2014-23, 
CP2014-38. 

Stanley  F.  Mires, 

Attorney,  Legal  Policy  S'  Legislative  Advice. 
IFR  Doc.  2014-08090  Filed  4-10-14;  8:45  am] 

BILLING  CODE  771 0-1 2-P 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review,  Request  for  Comments 

Summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Railroad 
Retirement  Board  (RRB)  is  forwarding 
an  Information  Collection  Request  (ICR) 
to  the  Office  of  Information  and 
Regulatory  Affairs  (OIRA),  Office  of 
Management  and  Budget  (0MB).  Our 
ICR  describes  the  information  we  seek 
to  collect  from  the  public.  Review  and 
approval  by  OIRA  ensures  that  we 
impose  appropriate  paperwork  burdens. 

The  RRB  invites  comments  on  the 
proposed  collection  of  information  to 
determine  (1)  the  practical  utility  of  the 
collection;  (2)  the  accuracy  of  the 
estimated  burden  of  the  collection;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  that  is  the 
subject  of  collection;  and  (4)  ways  to 
minimize  the  burden  of  collections  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
Comments  to  the  RRB  or  OIRA  must 
contain  the  OMB  control  number  of  the 
ICR.  For  proper  consideration  of  your 
comments,  it  is  best  if  the  RRB  and 
OIRA  receive  them  within  30  days  of 
the  publication  date. 

Section  2  of  the  Railroad  Retirement 
Act  (RRA)  provides  for  the  payment  of 
disability  annuities  to  qualified 
employees.  Section  2  also  provides  that 
if  the  Railroad  Retirement  Board  (RRB) 
receives  a  report  of  an  aimuitant 
working  for  a  railroad  or  earning  more 
than  prescribed  dollar  amounts  from 
either  nonrailroad  employment  or  self- 
employment,  the  annuity  is  no  longer 
payable,  or  can  be  reduced,  for  the 
months  worked.  The  regulations  related 
to  the  nonpayment  or  reduction  of  the 
annuity  by  reason  of  work  are 
prescribed  in  20  CFR  220.160-164. 

Some  activities  claimed  by  the 
applicant  as  “self-employment”  may 
actually  be  employment  for  someone 
else  (e.g.  training  officer,  consultant, 
salesman).  20  CFR  216.22(c)  states,  for 
example,  that  an  applicant  is  considered 
an  employee,  and  not  self-employed, 
when  acting  as  a  corporate  officer,  since 
the  corporation  is  the  applicant’s 
employer.  Whether  the  RRB  classifies  a 


particular  activity  as  self-employment  or 
as  work  for  an  employer  depends  upon 
the  circumstances  in  each  case.  The 
circumstances  are  prescribed  in  20  CFR 
216.21-216-23. 

Certain  types  of  work  may  actually 
indicate  an  annuitant’s  recovery  from 
disability.  Regulations  related  to  an 
annuitant’s  recovery  from  disability  of 
work  are  prescribed  in  20  CFR  220.17- 
220-20. 

In  addition,  the  RRB  conducts 
continuing  disability  reviews,  (also 
known  as  a  CDR)  to  determine  whether 
the  annuitant  continues  to  meet  the 
disability  requirements  of  the  law. 
Payment  of  disability  benefits  and/or  a 
beneficiary’s  period  of  disability  will 
end  if  medical  evidence  or  other 
information  shows  that  an  annuitant  is 
not  disabled  under  the  standards 
prescribed  in  Section  2  of  the  RRA. 
Continuing  disability  reviews  are 
generally  conducted  if  one  or  more  of 
the  following  conditions  are  met:  (1) 

The  annuitant  is  scheduled  for  a  routine 
periodic  review,  (2)  the  annuitant 
returns  to  work  and  successfully 
completes  a  trial  work  period,  (3) 
substantial  earnings  are  posted  to  the 
annuitant’s  wage  record,  or  (4) 
information  is  received  from  the 
annuitant  or  a  reliable  source  that  the 
annuitant  has  recovered  or  returned  to 
work.  Provisions  relating  to  when  and 
how  often  the  RRB  conducts  disability 
reviews  are  prescribed  in  20  CFR 
220.186. 

To  enhance  program  integrity 
activities,  the  RRB  utilizes  Form  G-252, 
Self-Employment/Corporate  Officer 
Work  and  Earnings  Monitoring.  Form 
G— 252  obtains  information  from  a 
disability  annuitant  who  claims  to  be 
self-employed  or  a  corporate  officer  or 
who  the  RRB  determines  to  be  self- 
employed  or  a  corporate  officer  after  a 
continuing  disability  review.  The 
continuing  disability  review  may  be 
prompted  by  a  report  of  work,  return  to 
railroad  service,  an  allegation  of  a 
medical  improvement  or  a  routine 
disability  review  call-up.  The 
information  gathered  is  used  to 
determine  entitlement  and/ or  continued 
entitlement  to,  and  the  amount  of,  the 
disability  annuity,  as  prescribed  in  20 
CFR  220.176.  Completion  is  required  to 
retain  benefits.  One  response  is  required 
of  each  respondent. 

Previous  Requests  for  Comments:  The 
RRB  has  already  published  the  initial 
60-day  notice  (79  FR  5471  on  January 
31,  2014)  required  by  44  U.S.C. 
3506(c)(2).  That  request  elicited  no 
comments. 
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Information  Collection  Request  (ICR) 

Title:  Self-Employment/Corporate 
Officer  Work  and  Earnings  Monitoring. 
OMB  Control  Number:  3220-0202. 
Form(s)  submitted:  G— 252. 

Type  of  request:  Extension  without 
change  of  a  currently  approved 
collection. 


Affected  public:  Individuals  or 
Households. 

Abstract:  To  determine  entitlement  or 
continued  entitlement  to  a  disability 
annuity,  the  RRB  will  obtain 
information  from  disability  annuitants 
who  claim  to  be  self-employed  or  a 
corporate  officer  or  who  the  RRB 


determines  to  be  self-employed  or  a 
corporate  officer  after  a  continuing 
disability  review. 

Changes  proposed:  The  RRB  proposes 
no  changes  to  Form  G— 252. 

The  burden  estimate  for  the  ICR  is  as 
follows: 


Form  number 

Annual 

responses 

Time 

(minutes) 

Burden 

(hours) 

G-252  . 

Total . 

100 

20 

33 

100 

33 

Additional  Information  or  Comments: 
Gopies  of  the  forms  and  supporting 
documents  can  be  obtained  from  Dana 
Hickman  at  (312)  751-4981  or 
Dana.Hickman@RRB.GOV. 

Gomments  regarding  the  information 
collection  should  be  addressed  to 
Gharles  Mierzwa,  Railroad  Retirement 
Board,  844  North  Rush  Street,  Ghicago, 
Illinois,  60611-2092  or 
Charles.Mierzwa@RRB.GOV  and  to  the 
OMB  Desk  Officer  for  the  RRB,  Fax: 
202-395-6974,  Email  address:  OIRA_ 
Submission@omb.eop.gov. 

Charles  Mierzwa, 

Chief  of  Information  Resources  Management. 
[FR  Doc.  2014-08136  Filed  4-10-14;  8:45  am) 

BILLING  CODE  7905-01-P 


RAILROAD  RETIREMENT  BOARD 

Proposed  Collection;  Comment 
Request 

Summary:  In  accordance  with  the 
requirement  of  Section  3506  (c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 


comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  (RRB)  will  publish  periodic 
summaries  of  proposed  data  collections. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  RRB’s 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

1.  Title  and  purpose  of  information 
collection:  Financial  Disclosure 
Statement;  OMB  3220-0127. 

Under  Section  10  of  the  Railroad 
Retirement  Act  and  Section  2(d)  of  the 
Railroad  Unemployment  Insurance  Act, 
the  RRB  may  recover  overpayments  of 
annuities,  pensions,  death  benefits, 
unemployment  benefits,  and  sickness 
benefits  that  were  made  erroneously.  An 


overpayment  may  be  waived  if  the 
beneficiary  was  not  at  fault  in  causing 
the  overpayment  and  recovery  would 
cause  financial  hardship.  The 
regulations  for  the  recovery  and  waiver 
of  erroneous  payments  are  contained  in 
20  GFR  255  and  GFR  340. 

The  RRB  utilizes  Form  DR— 423, 
Financial  Disclosure  Statement,  to 
obtain  information  about  the  overpaid 
beneficiary’s  income,  debts,  and 
expenses  if  that  person  indicates  that 
(s)he  cannot  make  restitution  for  the 
overpayment.  The  information  is  used 
to  determine  if  the  overpayment  should 
be  waived  as  wholly  or  partially 
uncollectible.  If  waiver  is  denied,  the 
information  is  used  to  determine  the 
size  and  frequency  of  installment 
payments.  The  beneficiary  is  made 
aware  of  the  overpayment  by  letter  and 
is  offered  a  variety  of  methods  for 
recovery.  One  response  is  requested  of 
each  respondent.  Gompletion  is 
voluntary.  However,  failure  to  provide 
the  requested  information  may  result  in 
a  denial  of  the  waiver  request.  The  RRB 
proposes  no  changes  to  Form  DR-423. 


Estimate  of  Annual  Respondent  Burden 


Form  number 

Annual 

responses 

Time 

(minutes) 

Burden 

(hours) 

DR-423  . 

1,200 

85 

1,700 

2.  Title  and  purpose  of  information 
collection:  Representative  Payee 
Parental  Gustody  Monitoring;  OMB 
3220-0176. 

Under  Section  12(a)  of  the  Railroad 
Retirement  Act  (RRA),  the  Railroad 
Retirement  Board  (RRB)  is  authorized  to 
select,  make  pa)mients  to,  and  to 
conduct  transactions  with,  a 
beneficiary’s  relative  or  some  other 


person  willing  to  act  on  behalf  of  the 
beneficiary  as  a  representative  payee. 
The  RRB  is  responsible  for  determining 
if  direct  payment  to  the  beneficiary  or 
payment  to  a  representative  payee 
would  best  serve  the  beneficiary’s 
interest.  Inherent  in  the  RRB’s 
authorization  to  select  a  representative 
payee  is  the  responsibility  to  monitor 
the  payee  to  assure  that  the  beneficiary’s 


interests  are  protected.  The  RRB  utilizes 
Form  G-99d,  Parental  Gustody  Report, 
to  obtain  information  needed  to  verify 
that  a  parent-for-child  representative 
payee  still  has  custody  of  the  child.  One 
response  is  required  from  each 
respondent.  The  RRB  proposes  minor 
non-brnden  impacting  formatting  and 
editorial  changes. 
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Estimate  of  Annual  Respondent  Burden 


Form  number 

Annual 

responses 

Time 

(minutes) 

Burden 

(hours) 

G-99d  . 

1,030 

5 

86 

3.  Title  and  purpose  of  information 
collection:  Statement  Regarding 
Contributions  and  Support  of  Children; 
0MB  3220-0195. 

Section  2(d)(4)  of  the  Railroad 
Retirement  Act  (RRA),  provides,  in  part, 
that  a  child  is  deemed  dependent  if  the 
conditions  set  forth  in  Section 
202 (d)(3), (4)  and  (9)  of  the  Social 
Security  Act  are  met.  Section  202(d)(4) 
of  the  Social  Security  Act,  as  amended 
by  Public  Law  104-121,  requires  as  a 
condition  of  dependency,  that  a  child 
receives  one-half  of  his  or  her  support 
from  the  stepparent.  This  dependency 
impacts  upon  the  entitlement  of  a 
spouse  or  survivor  of  an  employee 


whose  entitlement  is  based  upon  having 
a  stepchild  of  the  employee  in  care,  or 
on  an  individual  seeldng  a  child’s 
annuity  as  a  stepchild  of  an  employee. 
Therefore,  depending  on  the  employee 
for  at  least  one-half  support  is  a 
condition  affecting  eligibility  for 
increasing  an  employee  or  spouse 
annuity  vmder  the  social  security  overall 
minimmn  provisions  on  the  basis  of  the 
presence  of  a  dependent  child,  the 
employee’s  natural  child  in  limited 
situations,  adopted  children, 
stepchildren,  grandchildren  and  step- 
grandchildren  and  equitably  adopted 
children.  The  regulations  outlining 
child  support  and  dependency 


requirements  are  prescribed  in  20  CFR 
222.50-57. 

In  order  to  correctly  determine  if  an 
applicant  is  entitled  to  a  child’s  annuity 
based  on  actual  dependency,  the  RRB 
uses  Form  G-139,  Statement  Regarding 
Contributions  and  Support  of  Children, 
to  obtain  financial  information  needed 
to  make  a  comparison  between  the 
amount  of  support  received  from  the 
railroad  employee  and  the  amount 
received  from  other  sources.  Completion 
is  required  to  obtain  a  benefit.  One 
response  is  required  of  each  respondent. 
The  RRB  proposes  no  changes  to  Form 


G-139. 

Estimate  of  Annual  Respondent  Burden 


Form  number 

Annual 

responses 

Time 

(minutes) 

Burden 

(hours) 

G-139  . 

500 

60 

500 

Additional  Information  or  Comments: 
To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  contact  Dana 
Hickman  at  (312)  751-4981  or 
Dana.Hickman@RRB.GOV.  Comments 
regarding  the  information  collection 
should  be  addressed  to  Charles 
Mierzwa,  Railroad  Retirement  Board, 
844  North  Rush  Street,  Chicago,  Illinois 
60611-2092  or  emailed  to 
Charles.Mierzwa@RRB.GOV.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Charles  Mierzwa, 

Chief  of  Information  Resources  Management. 
|KR  Doc.  2014-08137  Filed  4-10-14;  8:45  am] 

BILLING  CODE  7905-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[0MB  Control  No.  3235-0049,  SEC  File  No. 
270-39] 

Submission  for  0MB  Review; 

Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Investor 
Education  and  Advocacy, 
Washington,  DC  20549-0213. 


Extension: 

Form  ADV. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.]  the  Securities 
and  Exchange  Commission 
(“Commission”)  has  submitted  to  the 
Office  of  Management  and  Budget 
(“0MB”)  a  request  for  extension  of  the 
previously  approved  collection  of 
information  discussed  below. 

The  title  for  the  collection  of 
information  is  “Form  ADV”  (17  CFR 
279.1).  Form  ADV  is  the  investment 
adviser  registration  form  and  exempt 
reporting  adviser  reporting  form  filed 
electronically  with  the  Commission 
pursuant  to  rules  203-1  (17  CFR 
275.203-1),  204-1  (17  CFR  275.204-1) 
and  204-4  (17  CFR  275.204-4)  under 
the  Investment  Advisers  Act  of  1940  (15 
U.S.C.  80b-l  et  seq.)  by  advisers 
registered  with  the  Commission  or 
applying  for  registration  with  the 
Commission  or  by  exempt  reporting 
advisers  filing  reports  with  the 
Commission.  The  information  collected 
takes  the  form  of  disclosures  to  the 
adviser’s  clients  and  potential  clients. 
The  purpose  of  this  collection  of 
information  is  to  provide  advisory 
clients,  prospective  clients,  and  the 
Commission  with  information  about  the 
adviser,  its  business,  its  conflicts  of 
interest  and  personnel.  Clients  use 


certain  of  the  information  to  determine 
whether  to  hire  or  retain  an  adviser. 

The  information  collected  provides 
the  Commission  with  knowledge  about 
the  adviser,  its  business,  its  conflicts  of 
interest  and  personnel.  The  Commission 
uses  the  information  to  determine 
eligibility  for  registration  with  the 
Commission  and  to  manage  its 
regulatory,  examination,  and 
enforcement  programs. 

Respondents  to  the  collection  of 
information  are  investment  advisers 
registered  with  the  Commission  or 
applying  for  registration  with  the 
Commission  or  exempt  reporting 
advisers  filing  reports  with  the 
Commission.  The  Commission  estimates 
that  the  total  annual  reporting  and 
recordkeeping  burden  of  the  collection 
of  information  for  each  respondent  is 
11.42  hours. 

This  collection  of  information  is 
found  at  17  CFR  279.1  and  it  is 
mandatory. 

The  information  collected  pursuant  to 
Form  ADV  are  filings  with  the 
Commission.  These  disclosures  are  not 
kept  confidential  and  must  he  preserved 
until  at  least  three  years  after 
termination  of  the  enterprise. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
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unless  it  displays  a  currently  valid  0MB 
control  number. 

The  public  may  view  the  background 
documentation  for  this  information 
collection  at  the  following  Web  site, 
www.reginfo.gov.  Comments  should  be 
directed  to:  (i)  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10102,  New  Executive 
Office  Building,  Washington,  DC  20503, 
or  by  sending  an  email  to;  Shagufta_ 
Ahmed@omb.eop.gov,  and  (ii)  Thomas 
Bayer,  Chief  Information  Officer, 
Securities  and  Exchange  Commission, 
c/o  Remi  Pavlik-Simon,  100  F  Street 
NE.,  Washington,  DC  20549  or  send  an 
email  to:  PRA_Mailbox@sec.gov. 
Comments  must  be  submitted  to  OMB 
within  30  days  of  this  notice. 

Dated:  April  4,  2014. 

Kevin  M.  O’Neill, 

Deputy  Secretary. 

(FR  Doc.  2014-08004  Filed  4-10-14;  8:45  am) 

BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
31009;  812-14172] 

ARK  ETF  Trust,  et  al.;  Notice  of 
Application 

April  7,  2014. 

AGENCY:  Securities  and  Exchange 
Commission  (the  “Commission”). 
ACTION:  Notice  of  an  application  for  an 
order  under  section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
“Act”)  for  an  exemption  from  sections 
2(a)(32),  5(a)(1),  22(d)  and  22(e)  of  the 
Act  and  rule  22c-l  under  the  Act,  and 
under  sections  6(c)  and  17(b)  of  the  Act 
for  an  exemption  from  sections  17(a)(1) 
and  (2)  of  the  Act,  and  under  section 
12(d)(l)(J)  for  an  exemption  from 
sections  12(d)(1)(A)  and  (B)  of  the  Act. 


APPLICANTS:  ARK  ETF  Trust  (the 
“Trust”),  ARK  Investment  Management 
LLC  (the  “Adviser”)  and  Foreside  Fund 
Services,  LLC  (the  “Foreside  Fund 
Services”). 

SUMMARY:  Summary  of  Application: 
Applicants  request  an  order  that 
permits:  (a)  Actively-managed  series  of 
the  Trust  to  issue  shares  (“Shares”) 
redeemable  in  large  aggregations  only 
(“Creation  Units”);  (b)  secondary  market 
transactions  in  Shares  to  occur  at 
negotiated  market  prices;  (c)  certain 
series  to  pay  redemption  proceeds, 
under  certain  circumstances,  more  than 
seven  days  after  the  tender  of  Creation 
Units  for  redemption;  (d)  certain 


affiliated  persons  of  the  series  to  deposit 
securities  into,  and  receive  securities 
from,  the  series  in  connection  with  the 
purchase  and  redemption  of  Creation 
Units;  (e)  certain  registered  management 
investment  companies  and  unit 
investment  trusts  outside  of  the  same 
group  of  investment  companies  as  the 
series  to  acquire  Shares;  and  (f)  certain 
series  to  perform  creations  and 
redemptions  of  Creation  Units  in-kind 
in  a  master-feeder  structure. 

DATES:  Filing  Dates:  The  application  was 
filed  on  June  25,  2013,  and  amended  on 
December  2,  2013,  March  12,  2014,  and 
March  28,  2014. 

HEARING  OR  NOTIFICATION  OF  HEARING: 

An  order  granting  the  requested  relief 
will  be  issued  unless  the  Commission 
orders  a  hearing.  Interested  persons  may 
request  a  hearing  by  writing  to  the 
Commission’s  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  April  28,  2014,  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer’s  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission’s  Secretary. 

ADDRESSES:  Secretary,  U.S.  Securities 
and  Exchange  Commission,  100  F  Street 
NE.,  Washington,  DC  20549.  Applicants: 
ARK  Investment  Management  LLC,  104 
Olmstead  Hill  Road,  Wilton, 

Connecticut  06897. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  I.  Amchan,  Senior  Counsel,  at 
(202)  551-6826  or  David  P.  Bartels, 
Branch  Chief,  at  (202)  551-6821 
(Division  of  Investment  Management, 
Chief  Counsel’s  Office). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  via  the  Commission’s 
Web  site  by  searching  for  the  file 
number,  or  for  an  applicant  using  the 
Company  name  box,  at  http:// 
www.sec.gov/search/search.htm  or  by 
calling  (202)  551-8090. 

Applicants’  Representations 

1.  The  Trust  is  registered  as  an  open- 
end  management  investment  company 
under  the  Act  and  is  organized  as  a 
Delaware  statutory  trust.  The  Trust  will 
offer  Funds  (as  defined  below),  each  of 
which,  or  its  respective  Master  Fund  (as 
defined  below),  will  have  distinct 
investment  strategies  and  will  attempt 


to  achieve  its  investment  objective  by 
utilizing  an  active  management  strategy. 

2.  ARK  Investment  Management  LLC, 
a  Delaware  limited  liability  company,  is, 
and  any  other  Adviser  will  be, 
registered  as  an  investment  adviser 
under  the  Investment  Advisers  Act  of 
1940  (the  “Advisers  Act”).  The  Adviser 
will  be  the  investment  adviser  to  each 
Fund,  or  its  respective  Master  Fund  (as 
defined  below),  and  will,  in  each  case, 
possess  full  discretionary  investment 
authority  with  respect  to  the  Fimd  or  its 
respective  Master  Fund  (as  defined 
below),  or  discrete  portions  of  a  Fund  or 
its  respective  Master  Fund  (as  defined 
below)  that  includes  the  ability  to 
appoint  sub-advisers  (each,  a  “Sub- 
Adviser”)  to  a  Fund  or  its  respective 
Master  Fund  (as  defined  below).  Any 
Sub-Adviser  will  be  registered  or  not 
subject  to  registration  under  the 
Advisers  Act.  Foreside  Fund  Services,  a 
Delaware  limited  liability  company  is, 
and  any  other  Distributor  will  be, 
registered  as  a  broker-dealer  (“Broker”) 
under  the  Securities  Exchange  Act  of 
1934  (the  “Exchange  Act”).^  A 
Distributor  will  serve  as  the  principal 
underwriter  and  distributor  for  each  of 
the  Funds. 

3.  Applicants  request  that  the  order 
apply  to  future  series  of  the  Trust  or  of 
any  other  open-end  investment 
company  that  may  be  created  in  the 
future  that,  in  each  case,  (a)  is  an 
actively  managed  exchange-traded  fund 
(“ETF”),  (b)  is  advised  by  ARK 
Investment  Management  LLC  or  an 
entity  controlling,  controlled  by,  or 
under  common  control  with  ARK 
Investment  Management  LLC  (each  such 
entity  or  any  successor  entity  thereto,  an 
“Adviser”)  2  and  (c)  complies  with  the 
terms  and  conditions  of  the  application 
(individually  a  “Fund,”  and 
collectively,  the  “Funds’’).^ 

4.  The  Funds,  or  their  respective 
Master  Funds,  may  invest  in  equity 
securities  or  fixed  income  securities 
traded  in  the  U.S.  or  non-U. S.  markets. 
Funds,  or  their  respective  Master  Funds, 
that  invest  in  equity  securities  or  fixed 
income  securities  traded  in  the  U.S.  or 
non-U. S.  markets  are  “Global  Funds.” 
Funds,  or  their  respective  Master  Funds, 


’  For  purposes  of  the  requested  order,  the  term 
“Distributor”  shall  include  any  other  entity  that 
acts  as  the  distributor  and  principal  underwriter  of 
the  Creation  Units  of  Shares  of  the  Funds  in  the 
future  and  complies  with  the  terms  and  conditions 
of  the  application. 

2  For  the  purposes  of  the  requested  order, 
“successor”  is  limited  to  an  entity  that  would  result 
from  a  reorganization  into  another  jurisdiction  or  a 
change  in  the  type  of  business  organization. 

3  All  entities  that  currently  intend  to  rely  on  the 
order  are  named  as  applicants.  Any  entity  that 
relies  on  the  order  in  the  future  will  comply  with 
the  terms  and  conditions  of  the  application. 
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that  invest  solely  in  foreign  equity 
securities  or  foreign  fixed  income 
securities  are  “Foreign  Funds.”  The 
Funds,  or  their  respective  Master  Funds, 
may  also  invest  in  “Depositary 
Receipts”"*  and  may  engage  in  TEA 
Transactions  (defined  helow). 

Applicants  further  state  that,  in  order  to 
implement  each  Fund’s  investment 
strategy,  the  Adviser  and/or  Sub- 
Advisers  of  a  Fund  may  review  and 
change  the  securities,  or  instruments,  or 
other  assets  or  positions  held  by  the 
Fund,  or  its  respective  Master  Fund 
(“Portfolio  Positions”)  daily.^ 

5.  Applicants  also  request  that  any 
exemption  under  section  12(d)(l)(J)  of 
the  Act  from  sections  12(d)(1)(A)  and 
(B)  apply  to;  (i)  Any  Fund;  (ii)  any 
Acquiring  Fund  (as  defined  below);  and 
(iii)  any  Brokers  selling  Shares  of  a 
Fund  to  an  Acquiring  Fund  or  any 
principal  underwriter  of  a  Fund.  A 
management  investment  company  or 
unit  investment  trust  registered  under 
the  Act  that  is  not  part  of  the  same 
“group  of  investment  companies”  as  the 
Fund  within  the  meaning  of  section 
12(d)(l)(G)(ii)  of  the  Act  and  that 
acquires  Shares  of  a  Fund  in  excess  of 
the  limits  of  Section  12(d)(1)(A)  of  the 
Act  is  referred  to  as  an  “Acquiring 
Management  Company”  or  an 
“Acquiring  Trust,”  respectively,  and  the 
Acquiring  Management  Companies  and 
Acquiring  Trusts  are  referred  to 
collectively  as  “Acquiring  Funds.”® 

6.  Applicants  further  request  that  the 
order  permit  a  Fund  to  operate  as  a 
feeder  fund  (“Feeder  Fund”)  (“Master- 
Feeder  Relief’).  Under  the  order,  a 
Feeder  Fund  would  be  permitted  to 
acquire  shares  of  another  registered 
investment  company  in  the  same  group 
of  investment  companies  having 


^  Depositary  Receipts  are  typically  issued  by  a 
financial  institution  (a  “Depositary”)  and  evidence 
ownership  in  a  security  or  pool  of  securities  that 
have  been  deposited  with  the  Depositary.  A  Fund 
(or  its  respective  Master  Fund)  will  not  invest  in 
any  Depositary  Receipts  that  the  Adviser  or  any 
Sub- Adviser  deems  to  be  illiquid  or  for  which 
pricing  information  is  not  readily  available.  No 
affiliated  persons  of  applicants  or  any  Sub-Adviser 
will  serve  as  the  Depositary  for  any  Depositary' 
Receipts  held  by  a  Fund  (or  its  respective  Master 
Fund). 

®  If  a  Fund  (or  its  respective  M£ister  Fund)  invests 
in  derivatives,  then  (a)  the  Fund’s  board  of  trustees 
or  directors  (for  any  entity,  the  “Board”)  will 
periodically  review  and  approve  the  Fund’s  (or,  in 
the  case  of  a  Feeder  Fund,  its  Master  Fund’s)  use 
of  derivatives  and  how  the  Fund’s  investment 
adviser  assesses  and  manages  risk  with  respect  to 
the  Fund’s  (or,  in  the  case  of  a  Feeder  Fund,  its 
Master  Fund’s)  use  of  derivatives  and  (b)  the  Fund’s 
disclosure  of  its  (or,  in  the  case  of  a  Feeder  Fimd, 
its  Master  Fund’s)  use  of  derivatives  in  its  offering 
documents  and  periodic  reports  will  be  consistent 
with  relevant  Commission  and  staff  guidance. 

®  An  Acquiring  Fund  may  rely  on  the  order  only 
to  invest  in  a  Fund  and  not  in  any  other  registered 
investment  company. 


substantially  the  same  investment 
objectives  as  the  Feeder  Fund  (“Master 
Fund”)  beyond  the  limitations  in 
section  12(d)(1)(A)  of  the  Act,^  and  the 
Master  Fund,  and  any  principal 
underwriter  for  the  Master  Fund,  would 
be  permitted  to  sell  shares  of  the  Master 
Fund  to  the  Feeder  Fund  beyond  the 
limitations  in  section  12(d)(1)(B)  of  the 
Act.  Applicants  request  that  the  Master- 
Feeder  Relief  apply  to  any  Feeder  Fund, 
any  Master  Fund  and  any  principal 
underwriter  for  the  Master  Funds  selling 
shares  of  a  Master  Fund  to  a  Feeder 
Fund.  Applicants  state  that  creating  an 
exchange-traded  feeder  fund  may  be 
preferable  to  creating  entirely  new  series 
for  several  reasons,  including  avoiding 
additional  overhead  costs  and 
economies  of  scale  for  the  Feeder 
Funds.®  Applicants  assert  that,  while 
certain  costs  may  be  higher  in  a  master- 
feeder  structure  and  there  may  possibly 
be  lower  tax  efficiencies  for  the  Feeder 
Funds,  the  Feeder  Funds’  Board  will 
consider  any  such  potential 
disadvantages  against  the  benefits  of 
economies  of  scale  and  other  benefits  of 
operating  within  a  master-feeder 
structure. 

7.  A  Creation  Unit  will  consist  of  at 
least  25,000  Shares  and  applicants 
expect  that  the  trading  price  of  a  Share 
will  range  from  $20  to  $100.  All  orders 
to  purchase  Creation  Units  must  be 
placed  with  the  Distributor  by  or 
through  an  “Authorized  Participant,” 
which  is  either  (a)  a  Broker  or  other 
participant  in  the  Continuous  Net 
Settlement  System  of  the  National 
Securities  Clearing  Corporation 
(“NSCC”,  and  such  process  the  “NSCC 
Process”),  or  (b)  a  participant  in  the 
Depository  Trust  Company  (“DTC,” 
such  participant  “DTC  Participant”  and 
such  process  the  “DTC  Process”), 
which,  in  either  case,  has  executed  an 
agreement  with  the  Distributor  with 
respect  to  the  purchase  and  redemption 
of  Creation  Units. 

8.  In  order  to  keep  costs  low  and 
permit  each  Fund  to  be  as  fully  invested 
as  possible.  Shares  will  be  purchased 
and  redeemed  in  Creation  Units  and 
generally  on  an  in-kind  basis.®  Except 
where  the  purchase  or  redemption  will 


^  A  Feeder  Fund  managed  in  a  master-feeder 
structure  will  not  make  direct  investments  in  any 
security  or  other  instrument  other  than  the 
securities  issued  by  its  respective  Master  Fund. 

“In  a  master-feeder  structure,  the  Master  Fund, 
rather  than  the  Feeder  Fund,  would  invest  its 
portfolio  in  compliance  with  the  order.  There 
would  be  no  ability  by  Fund  shareholders  to 
exchange  shares  of  Feeder  Funds  for  shares  of 
another  feeder  series  of  the  Master  Fund. 

®  Feeder  Funds  will  redeem  shares  from  the 
appropriate  Master  Fund  and  then  deliver  to  the 
redeeming  shareholder  the  applicable  redemption 
payment. 


include  cash  under  the  limited 
circumstances  specified  below, 
purchasers  will  be  required  to  purchase 
Creation  Units  by  maldng  an  in-kind 
deposit  of  specified  instruments 
(“Deposit  Instruments”),  and 
shareholders  redeeming  their  Shares 
will  receive  an  in-kind  transfer  of 
specified  instruments  (“Redemption 
Instruments”).*®  On  any  given  Business 
Day  *  *  the  names  and  quantities  of  the 
instruments  that  constitute  the  Deposit 
Instruments  and  the  names  and 
quantities  of  the  instruments  that 
constitute  the  Redemption  Instruments 
will  be  identical,  and  these  instruments 
may  be  referred  to,  in  the  case  of  either 
a  purchase  or  a  redemption,  as  the 
“Creation  Basket.”  In  addition,  the 
Creation  Basket  will  correspond  pro  rata 
to  the  positions  in  a  Fund’s  portfolio 
(including  cash  positions),* ^  except:  (a) 
In  the  case  of  bonds,  for  minor 
differences  when  it  is  impossible  to 
break  up  bonds  beyond  certain 
minimum  sizes  needed  for  transfer  and 
settlement;  (b)  for  minor  differences 
when  rounding  is  necessary  to  eliminate 
fractional  shares  or  lots  that  are  not 
tradeable  round  lots  *3;  or  (c)  TEA 
Transactions,*^  short  positions  and 
other  positions  that  cannot  be 
transferred  in  kind  *®  will  be  excluded 
from  the  Creation  Basket.*®  If  there  is  a 
difference  between  the  NAV  attributable 
to  a  Creation  Unit  and  the  aggregate 
market  value  of  the  Creation  Basket 
exchanged  for  the  Creation  Unit,  the 
party  conveying  instruments  with  the 


The  Funds  must  comply  with  the  federal 
securities  laws  in  accepting  Deposit  Instruments 
and  satisfying  redemptions  with  Redemption 
Instruments,  including  that  the  Deposit  Instruments 
and  Redemption  Instruments  are  sold  in 
transactions  that  would  be  exempt  from  registration 
imder  the  Securities  Act  of  1933  (“Securities  Act”). 
In  accepting  Deposit  Instruments  and  satisfying 
redemptions  with  Redemption  Instruments  that  are 
restricted  securities  eligible  for  resale  pursuant  to 
Rule  144A  under  the  Securities  Act,  the  Funds  will 
comply  with  the  conditions  of  Rule  144A. 

”  Each  Fund  will  sell  and  redeem  Creation  Units 
on  any  day  that  the  Trust  is  open,  including  as 
required  by  section  22(e)  of  the  Act  (each,  a 
“Business  Day”). 

The  portfolio  used  for  this  purpose  will  be  the 
same  portfolio  used  to  calculate  the  Fund’s  net  asset 
value  (“NAV”)  for  that  Business  Day. 

’3  A  tradeable  round  lot  for  a  security  will  be  the 
standard  unit  of  trading  in  that  particular  type  of 
security  in  its  primary  market. 

”  A  TBA  Transaction  is  a  method  of  trading 
mortgage-backed  securities.  In  a  TBA  Transaction, 
the  buyer  and  seller  agree  on  general  trade 
parameters  such  as  agency,  settlement  date,  par 
amount  and  price. 

This  includes  instruments  that  can  be 
transferred  in  kind  only  with  the  consent  of  the 
original  counterparty  to  the  extent  the  Fund  does 
not  intend  to  seek  such  consents. 

Because  these  instruments  will  be  excluded 
from  the  Creation  Basket,  their  value  will  be 
reflected  in  the  determination  of  the  Balancing 
Amount  (defined  below). 


Federal  Register/ Vol.  79,  No.  70 /Friday,  April  11,  2014 /Notices 


20255 


lower  value  will  also  pay  to  the  other  an 
amount  in  cash  equal  to  that  difference 
(the  “Balancing  Amount”). 

9.  Purchases  and  redemptions  of 
Creation  Units  may  be  made  in  whole  or 
in  part  on  a  cash  basis,  rather  than  in 
kind,  solely  under  the  following 
circumstances:  (a)  To  the  extent  there  is 
a  Balancing  Amount,  as  described 
above;  (b)  if,  on  a  given  Business  Day, 
a  Fund  announces  before  the  open  of 
trading  that  all  purchases,  all 
redemptions  or  all  purchases  and 
redemptions  on  that  day  will  be  made 
entirely  in  cash;  (c)  if,  upon  receiving  a 
purchase  or  redemption  order  from  an 
Authorized  Participant,  a  Fund 
determines  to  require  the  purchase  or 
redemption,  as  applicable,  to  be  made 
entirely  in  cash;  (d)  if,  on  a  given 
Business  Day,  a  Fund  requires  all 
Authorized  Participants  purchasing  or 
redeeming  Shares  on  that  day  to  deposit 
or  receive  (as  applicable)  cash  in  lieu  of 
some  or  all  of  the  Deposit  Instruments 
or  Redemption  Instruments, 
respectively,  solely  because:  (i)  Such 
instruments  are  not  eligible  for  transfer 
through  either  the  NSCC  Process  or  DTC 
Process;  or  (ii)  in  the  case  of  Global 
Funds  and  Foreign  Funds,  such 
instruments  are  not  eligible  for  trading 
due  to  local  trading  restrictions,  local 
restrictions  on  securities  transfers  or 
other  similar  circumstances;  or  (e)  if  a 
Fund  permits  an  Authorized  Participant 
to  deposit  or  receive  (as  applicable)  cash 
in  lieu  of  some  or  all  of  the  Deposit 
Instruments  or  Redemption  Instruments, 
respectively,  solely  because:  (i)  Such 
instruments  are,  in  the  case  of  the 
purchase  of  a  Creation  Unit,  not 
available  in  sufficient  quantity;  (ii)  such 
instruments  are  not  eligible  for  trading 
by  an  Authorized  Participant  or  the 
investor  on  whose  behalf  the 
Authorized  Participant  is  acting;  or  (iii) 
a  holder  of  Shares  of  a  Global  Fund  or 
Foreign  Fund  would  be  subject  to 
unfavorable  income  tax  treatment  if  the 
holder  receives  redemption  proceeds  in 
kind.^^ 

10.  Each  Business  Day,  before  the 
open  of  trading  on  a  national  securities 
exchange,  as  defined  in  section  2(a)(26) 
of  the  Act  (a  “Listing  Market”),  on 
which  Shares  are  listed  and  traded,  each 
Fund  will  cause  to  be  published  through 
the  NSCC  the  names  and  quantities  of 
the  instruments  comprising  the  Creation 
Basket,  as  well  as  the  estimated 
Balancing  Amount  (if  any),  for  that  day. 
The  published  Creation  Basket  will 
apply  until  a  new  Creation  Basket  is 
announced  on  the  following  Business 


A  "custom  order”  is  any  purchase  or 
redemption  of  Shares  made  in  whole  or  in  part  on 
a  cash  basis  in  reliance  on  clause  (e)(i)  or  (e)(ii). 


Day,  and  there  will  be  no  intra-day 
changes  to  the  Creation  Basket  except  to 
correct  errors  in  the  published  Creation 
Basket.  The  Listing  Market  will 
disseminate,  every  15  seconds 
throughout  the  regular  trading  hours, 
through  the  facilities  of  the 
Consolidated  Tape  Associate,  an 
estimated  NAV,  which  is  an  amount  per 
Share  representing  the  current  value  of 
the  Portfolio  Positions  that  were 
publicly  disclosed  prior  to  the 
commencement  of  trading  in  Shares  on 
the  Listing  Market. 

11.  Each  Fund  will  recoup  the 
settlement  costs  charged  by  NSCC  and 
DTC  by  imposing  a  fee  (the 
“Transaction  Fee”)  on  investors 
purchasing  or  redeeming  Creation 
Units. Where  a  Fund  permits  an  in- 
kind  purchaser  or  redeemer  to  deposit 
or  receive  cash  in  lieu  of  one  or  more 
Deposit  or  Redemption  Instruments,  the 
purchaser  or  redeemer  may  be  assessed 
a  higher  Transaction  Fee  to  offset  the 
cost  of  buying  or  selling  those  particular 
Deposit  or  Redemption  Instruments.  In 
all  cases,  such  Transaction  Fees  will  be 
limited  in  accordance  with 
requirements  of  the  Commission 
applicable  to  management  investment 
companies  offering  redeemable 
securities.  All  orders  to  purchase 
Creation  Units  must  be  placed  with  the 
Distributor  by  or  through  an  Authorized 
Participant  and  the  Distributor  will 
transmit  such  orders  to  the  Funds.  The 
Distributor  will  be  responsible  for 
maintaining  records  of  both  the  orders 
placed  with  it  and  the  confirmations  of 
acceptance  furnished  by  it. 

12.  Purchasers  of  Shares  in  Creation 
Units  may  hold  such  Shares  or  may  sell 
such  Shares  into  the  secondary  market. 
Shares  will  be  listed  and  traded  at 
negotiated  prices  on  a  Listing  Market 
and  it  is  expected  that  the  relevant 
Listing  Market  will  designate  one  or 
more  member  firms  to  maintain  a 
market  for  the  Shares.^®  The  price  of 


Applicants  are  not  requesting  relief  from 
section  18  of  the  Act.  Accordingly,  a  Master  Fund 
may  require  a  Transaction  Fee  payment  to  cover 
expenses  related  to  purchases  or  redemptions  of  the 
Master  Fund’s  shares  by  a  Feeder  Fund  only  if  it 
requires  the  same  payment  for  equivalent  purchases 
or  redemptions  by  any  other  feeder  fund.  Thus,  for 
example,  a  Master  Fund  may  require  payment  of  a 
Transaction  Fee  by  a  Feeder  Fund  for  transactions 
for  20,000  or  more  shares  so  long  as  it  requires 
payment  of  the  same  Transaction  Fee  by  all  feeder 
funds  for  transactions  involving  20,000  or  more 
shares. 

’oif  Shares  are  listed  on  The  NASDAQ  Stock 
Market  LLC  (“Nasdaq”)  or  a  similar  electronic 
Listing  Market  (including  NYSE  Area,  Inc.),  one  or 
more  member  firms  of  that  Listing  Market  will  act 
as  market  maker  (a  “Market  Maker”)  and  maintain 
a  market  for  Shares  trading  on  that  Listing  Market. 
On  Nasdaq,  no  particular  Market  Maker  would  be 
contractually  obligated  to  make  a  market  in  Shares. 
However,  the  listing  requirements  on  Nasdaq 


Shares  trading  on  a  Listing  Market  will 
be  based  on  a  current  bid-offer  in  the 
secondary  market.  Purchases  and  sales 
of  Shares  in  the  secondary  market  will 
not  involve  a  Fund  and  will  be  subject 
to  customary  brokerage  commissions 
and  charges. 

13.  Applicants  expect  that  purchasers 
of  Creation  Units  will  include 
institutional  investors  and  arbitrageurs. 
Applicants  expect  that  secondary 
market  purchasers  of  Shares  will 
include  both  institutional  and  retail 
investors. 20  Applicants  believe  that  the 
structure  and  operation  of  the  Funds 
will  be  designed  to  enable  efficient 
arbitrage  and,  thereby,  minimize  the 
probability  that  Shares  will  trade  at  a 
material  premium  or  discount  to  a 
Fund’s  NAV. 

14.  Shares  will  not  be  individually 
redeemable  and  owners  of  Shares  may 
acquire  those  Shares  from  a  Fund,  or 
tender  such  shares  for  redemption  to  the 
Fund,  in  Creation  Units  only.  To 
redeem,  an  investor  must  accumulate 
enough  Shares  to  constitute  a  Creation 
Unit.  Redemption  requests  must  be 
placed  by  or  through  an  Authorized 
Participant.  As  discussed  above, 
redemptions  of  Creation  Units  will 
generally  be  made  on  an  in-kind  basis, 
subject  to  certain  specified  exceptions 
under  which  redemptions  may  be  made 
in  whole  or  in  part  on  a  cash  basis,  and 
will  be  subject  to  a  Transaction  Fee. 

15.  Neither  a  Trust  nor  any  Fund  will 
be  advertised  or  marketed  or  otherwise 
held  out  as  a  traditional  open-end 
investment  company  or  mutual  fund. 
Instead,  each  Fund  will  be  marketed  as 
an  “actively-managed  exchange-traded 
fund.”  All  marketing  materials  that 
describe  the  features  or  method  of 
obtaining,  buying,  or  selling  Creation 
Units,  or  Shares  traded  on  a  Listing 
Market,  or  refer  to  redeemability,  will 
prominently  disclose  that  Shares  are  not 
individually  redeemable  and  that  the 
owners  of  Shares  may  acquire  those 
Shares  from  a  Fund  or  tender  those 
Shares  for  redemption  to  the  Fund  in 
Creation  Units  only. 

16.  The  Trust’s  Web  site  (“Web  site”), 
which  will  be  publicly  available  prior  to 
the  offering  of  Shares,  will  include  each 


stipulate  that  at  least  two  Market  Makers  must  be 
registered  in  Shares  to  maintain  a  listing.  Registered 
Market  Makers  are  required  to  make  a  continuous 
two-sided  market  or  subject  themselves  to 
regulatory  sanctions.  No  Market  Maker  will  be  an 
affiliated  person,  or  an  affiliated  person  of  an 
affiliated  person,  of  the  Funds,  except  within  the 
meaning  of  section  2(a)(3)(A)  or  (C)  of  the  Act  due 
solely  to  ownership  of  Shares. 

20  Shares  will  be  registered  in  book-entry  form 
only.  DTC  or  its  nominee  will  be  the  registered 
owner  of  all  outstanding  Shares.  Beneficial 
ownership  of  Shares  will  be  shown  on  the  records 
of  DTC  or  DTC  Participants. 
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Fund’s  prospectus  (“Prospectus”), 
statement  of  additional  information 
(“SAI”),  and  summary  prospectus,  if 
used.  The  Web  site  will  contain,  on  a 
per  Share  basis  for  each  Fund,  the  prior 
Business  Day’s  NAV  and  the  market 
closing  price  or  mid-point  of  the  bid/ask 
spread  at  the  time  of  calculation  of  such 
NAV  (“Bid/Ask  Price”),  and  a 
calculation  of  the  premium  or  discount 
of  the  market  closing  price  or  the  Bid/ 
Ask  Price  against  such  NAV.  On  each 
Business  Day,  prior  to  the 
commencement  of  trading  in  Shares  on 
a  Listing  Market,  each  Fund  shall  post 
on  the  Web  site  the  identities  and 
quantities  of  the  Portfolio  Positions  held 
by  the  Fund,  or  its  respective  Master 
Fund,  that  will  form  the  basis  for  the 
calculation  of  the  NAV  at  the  end  of  that 
Business  Day.^i 

Applicants’  Legal  Analysis 

1.  Applicants  request  an  order  under 
section  6(c)  of  the  Act  granting  an 
exemption  from  sections  2(a)(32), 

5(a)(1),  22(d)  and  22(e)  of  the  Act  and 
rule  22c-l  under  the  Act;  and  under 
sections  6(c)  and  17(b)  of  the  Act 
granting  an  exemption  from  sections 
17(a)(1)  and  (2)  of  the  Act,  and  under 
section  12(d)(l)(J)  for  an  exemption 
from  sections  12(d)(1)(A)  and  (B)  of  the 
Act. 

2.  Section  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  any 
person,  security  or  transaction,  or  any 
class  of  persons,  securities  or 
transactions,  from  any  provision  of  the 
Act,  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Section  17(b) 
of  the  Act  authorizes  the  Commission  to 
exempt  a  proposed  transaction  from 
section  17(a)  of  the  Act  if  evidence 
establishes  that  the  terms  of  the 
transaction,  including  the  consideration 
to  be  paid  or  received,  are  reasonable 
and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  the  proposed 
transaction  is  consistent  with  the 
policies  of  the  registered  investment 
company  and  the  general  provisions  of 
the  Act.  Section  12(d)(l)(J)  of  the  Act 
provides  that  the  Commission  may 
exempt  any  person,  security,  or 
transaction,  or  any  class  or  classes  of 
persons,  securities  or  transactions,  from 


Under  accounting  procedures  followed  by  the 
Fund,  trades  made  on  the  prior  Business  Day  (“T”) 
will  be  booked  and  reflected  in  NAV  on  the  current 
Business  Day  (T+1).  Accordingly,  the  Funds  will  be 
able  to  disclose  at  the  beginning  of  the  Business  Day 
the  portfolio  that  will  form  the  basis  for  the  NAV 
calculation  at  the  end  of  the  Business  Day. 


any  provision  of  section  12(d)(1)  if  the 
exemption  is  consistent  with  the  public 
interest  and  the  protection  of  investors. 

Sections  5(a)(1)  and  2(a)(32)  of  the  Act 

3.  Section  5(a)(1)  of  the  Act  defines  an 
“open-end  company”  as  a  management 
investment  company  that  is  offering  for 
sale  or  has  outstanding  any  redeemable 
security  of  which  it  is  the  issuer. 

Section  2 (a) (3 2)  of  the  Act  defines  a 
redeemable  security  as  any  security, 
other  than  short-term  paper,  under  the 
terms  of  which  the  holder,  upon  its 
presentation  to  the  issuer,  is  entitled  to 
receive  approximately  a  proportionate 
share  of  the  issuer’s  current  net  assets, 
or  the  cash  equivalent.  Because  Shares 
will  not  be  individually  redeemable, 
applicants  request  an  order  that  would 
permit  the  Trust  to  register  as  an  open- 
end  management  investment  company 
and  issue  Shares  that  are  redeemable  in 
Creation  Units  only. 22  Applicants  state 
that  investors  may  purchase  Shares  in 
Creation  Units  from  each  Fund  and  that 
Creation  Units  will  always  be 
redeemable  in  accordance  with  the 
provisions  of  the  Act.  Applicants  further 
state  that  because  the  market  price  of 
Shares  will  be  disciplined  by  arbitrage 
opportvmities,  investors  should  be  able 
to  sell  Shares  in  the  secondary  market 
at  prices  that  do  not  vary  materially 
from  their  NAV. 

Section  22(d)  of  the  Act  and  Rule  22c- 
1  Under  the  Act 

4.  Section  22(d)  of  the  Act,  among 
other  things,  prohibits  a  dealer  from 
selling  a  redeemable  security  that  is 
currently  being  offered  to  the  public  by 
or  through  a  principal  underwriter, 
except  at  a  current  public  offering  price 
described  in  the  prospectus.  Rule  22c- 
1  under  the  Act  generally  requires  that 
a  dealer  selling,  redeeming,  or 
repurchasing  a  redeemable  secmity  do 
so  only  at  a  price  based  on  its  NAV. 
Applicants  state  that  secondary  market 
trading  in  Shares  will  take  place  at 
negotiated  prices,  not  at  a  current 
offering  price  described  in  the 
Prospectus,  and  not  at  a  price  based  on 
NAV.  Thus,  purchases  and  sales  of 
Shares  in  the  secondary  market  will  not 
comply  with  section  22(d)  of  the  Act 
and  rule  22c-l  under  the  Act. 
Applicants  request  an  exemption  under 
section  6(c)  from  these  provisions. 


22  The  Master  Funds  will  not  require  relief  from 
sections  2(a){32)  and  5(a)(1)  because  the  Master 
Funds  will  issue  individually  redeemable 
securities. 

23  The  Master  Fimds  will  not  require  relief  from 
section  22(d)  or  rule  22c-l  because  shares  of  the 
Master  Funds  will  not  trade  at  negotiated  prices  in 
the  secondary  market. 


5.  Applicants  state  that,  while  there  is 
little  legislative  history  regarding 
section  22(d),  its  provisions,  as  well  as 
those  of  rule  22c-l,  appear  to  have  been 
designed  to  (a)  to  prevent  dilution 
caused  by  certain  riskless-trading 
schemes  by  principal  underwriters  and 
contract  dealers,  (b)  to  prevent  unjust 
discrimination  or  preferential  treatment 
among  buyers  and  (c)  to  ensure  an 
orderly  distribution  system  of  shares  by 
contract  dealers  by  eliminating  price 
competition  from  non-contract  dealers 
who  could  offer  investors  shares  at  less 
than  the  published  sales  price  and  who 
could  pay  investors  a  little  more  than 
the  published  redemption  price. 

6.  Applicants  assert  that  the 
protections  intended  to  be  afforded  by 
Section  22(d)  and  rule  22c-l  are 
adequately  addressed  by  the  proposed 
methods  for  creating,  redeeming  and 
pricing  Creation  Units  and  pricing  and 
trading  Shares.  Applicants  state  that  (a) 
secondary  market  trading  in  Shares  does 
not  involve  the  Funds  as  parties  and 
cannot  result  in  dilution  of  an 
investment  in  Shares  and  (b)  to  the 
extent  different  prices  exist  during  a 
given  trading  day,  or  from  day  to  day, 
such  variances  occur  as  a  result  of  third- 
party  market  forces  but  do  not  occur  as 
a  result  of  unjust  or  discriminatory 
manipulation.  Finally,  applicants  assert 
that  competitive  forces  in  the 
marketplace  should  ensure  that  the 
margin  between  NAV  and  the  price  for 
the  Shares  in  the  secondary  market 
remains  narrow. 

Section  22(e)  of  the  Act 

7.  Section  22(e)  of  the  Act  generally 
prohibits  a  registered  investment 
company  from  suspending  the  right  of 
redemption  or  postponing  the  date  of 
payment  of  redemption  proceeds  for 
more  than  seven  days  after  the  tender  of 
a  security  for  redemption.  Applicants 
observe  that  the  settlement  of 
redemptions  of  Creation  Units  of  the 
Foreign  and  Global  Funds  is  contingent 
not  only  on  the  settlement  cycle  of  the 
U.S.  securities  markets  but  also  on  the 
delivery  cycles  present  in  foreign 
markets  for  underlying  foreign  Portfolio 
Positions  in  which  those  Funds  invest. 
Applicants  have  been  advised  that, 
under  certain  circumstances,  the 
delivery  cycles  for  transferring  Portfolio 
Positions  to  redeeming  investors, 
coupled  with  local  market  holiday 
schedules,  will  require  a  delivery 
process  of  up  to  fifteen  (15)  calendar 
days.  Applicants  therefore  request  relief 
from  section  22(e)  in  order  to  provide 
payment  or  satisfaction  of  redemptions 
within  a  longer  number  of  calendar  days 
as  required  for  such  payment  or 
satisfaction  in  the  principal  local 
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markets  where  transactions  in  the 
Portfolio  Positions  of  each  Foreign  and 
Global  Fund  customarily  clear  and 
settle,  but  in  all  cases  no  later  than 
fifteen  (15)  days  following  the  tender  of 
a  Creation  Unit.^^ 

8.  Applicants  state  that  section  22(e) 
was  designed  to  prevent  unreasonable, 
undisclosed  or  unforeseen  delays  in  the 
actual  payment  of  redemption  proceeds. 
Applicants  assert  that  the  protections 
intended  to  be  afforded  by  Section  22(e) 
are  adequately  addressed  by  the 
proposed  method  and  securities 
delivery  cycles  for  redeeming  Creation 
Units.  Applicants  state  that  allowing 
redemption  payments  for  Creation  Units 
of  a  Fund  to  be  made  within  a 
maximum  of  fifteen  (15)  calendar 

days  25  would  not  be  inconsistent  with 
the  spirit  and  intent  of  section  22(e). 26 
Applicants  represent  that  each  Fund’s 
Prospectus  and/or  SAI  will  identify 
those  instances  in  a  given  year  where, 
due  to  local  holidays,  more  than  seven 
calendar  days,  up  to  a  maximum  of 
fifteen  (15)  calendar  days,  will  be 
needed  to  deliver  redemption  proceeds 
and  will  list  such  holidays.  Applicants 
are  not  seeking  relief  from  section  22(e) 
with  respect  to  Foreign  and  Global 
Funds  that  do  not  effect  redemptions  in- 
kind. 

Section  12(d)(1)  of  the  Act 

9.  Section  12(d)(1)(A)  of  the  Act 
prohibits  a  registered  investment 
company  from  acquiring  shares  of  an 
investment  company  if  the  securities 
represent  more  Aan  3%  of  the  total 
outstanding  voting  stock  of  the  acquired 
company,  more  than  5%  of  the  total 
assets  of  the  acquiring  company,  or, 
together  with  the  securities  of  any  other 
investment  companies,  more  than  10% 
of  the  total  assets  of  the  acquiring 
company.  Section  12(d)(1)(B)  of  the  Act 
prohibits  a  registered  open-end 
investment  company,  its  principal 
underwriter,  or  any  other  broker  or 
dealer  from  selling  its  shares  to  another 
investment  company  if  the  sale  will 
cause  the  acquiring  company  to  own 
more  than  3%  of  the  acquired 
company’s  voting  stock,  or  if  the  sale 
will  cause  more  than  10%  of  the 
acquired  company’s  voting  stock  to  be 


24  Applicants  acknowledge  that  no  relief  obtained 
from  the  requirements  of  Section  22(e)  of  the  Act 
will  affect  any  obligations  that  it  may  otherwise 
have  under  Rule  15c6-l  under  the  Exchange  Act. 
Rule  15c6-l  requires  that  most  securities 
transactions  be  settled  within  three  business  days 
of  the  trade  date. 

25  Certain  coimtries  in  which  a  Fund  may  invest 
have  historically  had  settlement  periods  of  up  to  15 
calendar  days. 

20  Other  feeder  funds  invested  in  any  Master 
Fund  are  not  seeking,  and  will  not  rely  on,  the 
section  22(e)  relief  requested  herein. 


owned  by  investment  companies 
generally. 

10.  Applicants  request  relief  to  permit 
Acquiring  Funds  to  acquire  Shares  in 
excess  of  the  limits  in  section 
12(d)(1)(A)  of  the  Act  and  to  permit  the 
Funds,  their  principal  underwriters  and 
any  Broker  to  sell  Shares  to  Acquiring 
Funds  in  excess  of  the  limits  in  section 
12(d)(1)(B)  of  the  Act.  Applicants  submit 
that  the  proposed  conditions  to  the 
requested  relief  address  the  concerns 
underlying  the  limits  in  section  12(d)(1), 
which  include  concerns  about  undue 
influence,  excessive  layering  of  fees  and 
overly  complex  structures. 

11.  Applicants  submit  that  their 
proposed  conditions  address  concerns 
regarding  the  potential  for  undue 
influence.  To  limit  the  control  that  an 
Acquiring  Fund  may  have  over  a  Fund, 
applicants  propose  a  condition 
prohibiting  the  adviser  of  an  Acquiring 
Management  Company  (“Acquiring 
Fund  Advisor’’),  sponsor  of  an 
Acquiring  Trust  (“Sponsor”),  any 
person  controlling,  controlled  by,  or 
under  common  control  with  the 
Acquiring  Fund  Advisor  or  Sponsor, 
and  any  investment  company  or  issuer 
that  would  be  an  investment  company 
but  for  sections  3(c)(1)  or  3(c)(7)  of  the 
Act  that  is  advised  or  sponsored  by  the 
Acquiring  Fund  Advisor,  the  Sponsor, 
or  any  person  controlling,  controlled  by, 
or  under  common  control  with  the 
Acquiring  Fund  Advisor  or  Sponsor 
(“Acquiring  Fund’s  Advisory  Group”) 
from  controlling  (individually  or  in  the 
aggregate)  a  Fund  within  the  meaning  of 
section  2(a)(9)  of  the  Act.  The  same 
prohibition  would  apply  to  any  sub¬ 
adviser  to  an  Acquiring  Fund 
(“Acquiring  Fund  Sub-Advisor”),  any 
person  controlling,  controlled  by  or 
under  common  control  with  the 
Acquiring  Fund  Sub-Advisor,  and  any 
investment  company  or  issuer  that 
would  be  an  investment  company  but 
for  sections  3(c)(1)  or  3(c)(7)  of  the  Act 
(or  portion  of  such  investment  company 
or  issuer)  advised  or  sponsored  by  the 
Acquiring  Fund  Sub-Advisor  or  any 
person  controlling,  controlled  by  or 
under  common  control  with  the 
Acquiring  Fund  Sub-Advisor 
(“Acquiring  Fund’s  Sub-Advisory 
Group”). 

12.  Applicants  propose  a  condition  to 
ensure  that  no  Acquiring  Fund  or 
Acquiring  Fund  Affiliate  27  (except  to 


22  An  "Acquiring  Fund  Affiliate”  is  any 
Acquiring  Fund  Advisor,  Acquiring  Fund  Sub- 
Advisor,  Sponsor,  promoter  and  principal 
underwriter  of  an  Acquiring  Fund,  and  any  person 
controlling,  controlled  by  or  under  common  control 
with  any  of  these  entities.  “Fund  Affiliate”  is  an 
investment  adviser,  promoter,  or  principal 
underwriter  of  a  Fund  or  any  person  controlling. 


the  extent  it  is  acting  in  its  capacity  as 
an  investment  adviser  to  a  Fund)  will 
cause  a  Fund  to  purchase  a  security  in 
an  offering  of  securities  during  the 
existence  of  an  underwriting  or  selling 
syndicate  of  which  a  principal 
underwriter  is  an  Underwriting  Affiliate 
(“Affiliated  Underwriting”).  An 
“Underwriting  Affiliate”  is  a  principal 
underwriter  in  any  underwriting  or 
selling  syndicate  that  is  an  officer, 
director,  member  of  an  advisory  board. 
Acquiring  Fund  Advisor,  Acquiring 
Fund  Sub-Advisor,  employee  or 
Sponsor  of  the  Acquiring  Fund,  or  a 
person  of  which  any  such  officer, 
director,  member  of  an  advisory  board. 
Acquiring  Fvmd  Advisor,  Acquiring 
Fund  Sub-Advisor,  employee  or 
Sponsor  is  an  affiliated  person  (except 
any  person  whose  relationship  to  the 
Fund  is  covered  by  section  10(f)  of  the 
Act  is  not  an  Underwriting  Affiliate). 

13.  Applicants  propose  several 
conditions  to  address  the  potential  for 
layering  of  fees.  Applicants  note  that  the 
Board  of  any  Acquiring  Management 
Company,  including  a  majority  of  the 
directors  or  trustees  who  are  not 
“interested  persons”  within  the 
meaning  of  section  2  (a)  (19)  of  the  Act 
(for  any  Board,  the  “Independent 
Trustees”),  will  be  required  to  find  that 
the  advisory  fees  charged  under  the 
contract  are  based  on  services  provided 
that  will  be  in  addition  to,  rather  than 
duplicative  of,  services  provided  under 
the  advisory  contract  of  any  Fund  in 
which  the  Acquiring  Management 
Company  may  invest.  Applicants  also 
state  that  any  sales  charges  and/or 
service  fees  charged  with  respect  to 
shares  of  an  Acquiring  Fund  will  not 
exceed  the  limits  applicable  to  a  fund  of 
funds  as  set  forth  in  NASD  Conduct 
Rule  2830.28 

14.  Applicants  submit  that  the 
proposed  arrangement  will  not  create  an 
overly  complex  fund  structure. 
Applicants  note  that  a  Fund  will  be 
prohibited  from  acquiring  securities  of 
any  investment  company  or  company 
relying  on  section  3(c)(1)  or  3(c)(7)  of 
the  Act  in  excess  of  the  limits  contained 
in  section  12(d)(1)(A)  of  the  Act,  except 
to  the  extent  permitted  by  exemptive 
relief  from  the  Commission  permitting 
the  Fund  to  purchase  shares  of  other 
investment  companies  for  short-term 
cash  management  purposes. 

15.  To  ensure  that  an  Acquiring  Fund 
is  aware  of  the  terms  and  conditions  of 
the  requested  order,  the  Acquiring 


controlled  by  or  under  common  control  with  any 
of  these  entities. 

28  Any  reference  to  NASD  Conduct  Rule  2830 
includes  any  successor  or  replacement  rule  that 
may  be  adopted  by  the  Financial  Industry 
Regulatory  Authority. 
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Funds  must  enter  into  an  agreement 
with  the  respective  Funds  (“Acquiring 
Fund  Agreement”).  The  Acquiring  Fund 
Agreement  will  include  an 
acknowledgement  from  the  Acquiring 
Fund  that  it  may  rely  on  the  order  only 
to  invest  in  a  Fund  and  not  in  any  other 
investment  company. 

16.  Applicants  also  are  seeking  relief 
from  sections  12(d)(lKA)  and 
12(dKl)(B)  to  the  extent  necessary  to 
permit  the  Feeder  Frmds  to  perform 
creations  and  redemptions  of  Shares  in- 
kind  in  a  master-feeder  structure. 
Applicants  assert  that  this  structure  is 
substantially  identical  to  traditional 
master-feeder  structures  permitted 
pursuant  to  the  exception  provided  in 
section  12(dKl)(E)  of  the  Act.  Section 
12(d)(1)(E)  provides  that  the  percentage 
limitations  of  sections  12(d)(1)(A)  and 
(B)  will  not  apply  to  a  security  issued 
by  an  investment  company  (in  this  case, 
the  shares  of  the  applicable  Master 
Fund)  if,  among  other  things,  that 
security  is  the  only  investment  security 
held  in  the  investing  fund’s  portfolio  (in 
this  case,  the  Feeder  Fund’s  portfolio). 
Applicants  believe  the  proposed  master- 
feeder  structure  complies  with  section 
12(d)(1)(E)  because  each  Feeder  Fund 
will  hold  only  investment  securities 
issued  by  its  corresponding  Master 
Fund;  however,  the  Feeder  Funds  may 
receive  securities  other  than  securities 
of  its  corresponding  Master  Fund  if  a 
Feeder  Fund  accepts  an  in-kind 
creation.  To  the  extent  that  a  Feeder 
Fund  may  be  deemed  to  be  holding  both 
shares  of  the  Master  Fund  and  other 
securities,  applicants  request  relief  from 
sections  12(d)(1)(A)  and  (B).  The  Feeder 
Funds  would  operate  in  compliance 
with  all  other  provisions  of  section 
12(d)(1)(E). 

Section  1 7(a)  of  the  Act 

17.  Section  17(a)  of  the  Act  generally 
prohibits  an  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  such  person 
(“Second  Tier  Affiliates”),  from  selling 
any  security  to  or  purchasing  any 
security  from  the  company.  Section 
2(a)(3)  of  the  Act  defines  “affiliated 
person”  to  include  any  person  directly 
or  indirectly  owning,  controlling,  or 
holding  widi  power  to  vote  5%  or  more 
of  the  outstanding  voting  securities  of 
the  other  person  and  any  person  directly 
or  indirectly  controlling,  controlled  by, 
or  under  common  control  with,  the 
other  person.  Section  2(a)(9)  of  the  Act 
defines  “control”  as  “the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies”  of  the  fund 
and  provides  that  a  control  relationship 
will  be  presumed  where  one  person 
owns  more  than  25%  of  another 


person’s  voting  securities.  The  Funds 
may  be  deemed  to  be  controlled  by  the 
Adviser  or  an  entity  controlling, 
controlled  by  or  under  common  control 
with  the  Adviser  and  hence  affiliated 
persons  of  each  other.  In  addition,  the 
Funds  may  be  deemed  to  be  under 
common  control  with  any  other 
registered  investment  company  (or 
series  thereof)  advised  by  the  Adviser  or 
an  entity  controlling,  controlled  by  or 
under  common  control  with  the  Adviser 
(an  “Affiliated  Fund”). 

18.  Applicants  request  an  exemption 
under  sections  6(c)  and  17(b)  of  the  Act 
from  sections  17(a)(1)  and  17(a)(2)  of  the 
Act  to  permit  in-kind  purchases  and 
redemptions  of  Creation  Units  from  the 
Funds  by  persons  that  are  affiliated 
persons  or  Second  Tier  Affiliates  of  the 
Funds  solely  by  virtue  of  one  or  more 
of  the  following:  (a)  Holding  5%  or 
more,  or  more  than  25%,  of  the  Shares 
of  a  Trust  of  one  or  more  Funds;  (b) 
having  an  affiliation  with  a  person  with 
an  ownership  interest  described  in  (a); 
or  (c)  holding  5%  or  more,  or  more  than 
25%,  of  the  shares  of  one  or  more 
Affiliated  Funds.  Applicants  also 
request  an  exemption  in  order  to  permit 
each  Fund  to  sell  Shares  to  and  redeem 
Shares  from,  and  engage  in  the  in-kind 
transactions  that  would  accompany 
such  sales  and  redemptions  with,  any 
Acquiring  Fund  of  which  the  Fund  is  an 
affiliated  person  or  Second-Tier 
Affiliate. 29 

19.  Applicants  assert  that  no  useful 
purpose  would  be  served  by  prohibiting 
such  affiliated  persons  or  Second  Tier 
Affiliates  from  making  in-kind 
purchases  or  in-kind  redemptions  of 
Shares  of  a  Fund  in  Creation  Units.  Both 
the  deposit  procedures  for  in-kind 
purchases  of  Creation  Units  and  the 
redemption  procedures  for  in-kind 
redemptions  will  be  the  same  for  all 
purchases  and  redemptions.  Deposit 
Instruments  and  Redemption 
Instruments  will  be  valued  in  the  same 
manner  as  those  Portfolio  Positions 


Applicants  anticipate  that  most  Acquiring 
Funds  will  piuchase  Shares  in  the  secondary 
market  and  will  not  purchase  or  redeem  Creation 
Units  directly  from  a  Fund.  To  the  extent  that 
purchases  and  sales  of  Shares  occur  in  the 
secondary  market  and  not  through  principal 
transactions  directly  between  an  Acquiring  Fund 
and  a  Fund,  relief  from  section  17(a)  would  not  be 
necessary.  However,  the  requested  relief  would 
apply  to  direct  sales  of  Shares  in  Creation  Units  by 
a  Fund  to  an  Acquiring  Fimd  and  redemptions  of 
those  Shares  in  Creation  Units.  The  requested  relief 
is  intended  to  cover  transactions  that  would 
accompany  such  sales  and  redemptions.  Applicants 
are  not  seeking  relief  from  section  17(a)  for,  and  the 
requested  relief  will  not  apply  to,  transactions 
where  a  Fund  could  be  deemed  an  affiliated  person, 
or  an  affiliated  person  of  an  affiliated  person  of  an 
Acquiring  Fund  because  an  investment  adviser  to 
the  Funds  is  also  an  investment  adviser  to  that 
Acquiring  Fund. 


currently  held  by  the  relevant  Funds,  or 
their  respective  Master  Funds,  and  the 
valuation  of  the  Deposit  Instruments 
and  Redemption  Instruments  will  be 
made  in  an  identical  manner  regardless 
of  the  identity  of  the  purchaser  or 
redeemer.  Applicants  do  not  believe 
that  in-kind  purchases  and  redemptions 
will  result  in  abusive  self-dealing  or 
overreaching  of  the  Fund. 

20.  Applicants  also  submit  that  the 
sale  of  Shares  to  and  redemption  of 
Shares  from  an  Acquiring  Fund  satisfies 
the  standards  for  relief  under  sections 
17(b)  and  6(c)  of  the  Act.  Applicants 
note  that  any  consideration  paid  for  the 
purchase  or  redemption  of  Shares 
directly  from  a  Fund  will  be  based  on 
the  NAV  of  the  Frmd.  The  Acquiring 
Fund  Agreement  will  require  any 
Acquiring  F\md  that  purchases  (Creation 
Units  directly  from  a  Fund  to  represent 
that  the  purchase  will  be  in  compliance 
with  its  investment  restrictions  and 
consistent  with  the  investment  policies 
set  forth  in  its  registration  statement. 

21.  In  addition,  to  the  extent  that  a 
Fund  operates  in  a  master-feeder 
structure,  applicants  also  request  relief 
permitting  the  Feeder  Funds  to  engage 
in  in-kind  creations  and  redemptions 
with  the  applicable  Master  Fund. 
Applicants  state  that  the  request  for 
relief  described  above  would  not  be 
sufficient  to  permit  such  transactions 
because  the  Feeder  Funds  and  the 
applicable  Master  Fund  could  also  be 
affiliated  by  virtue  of  having  the  same 
investment  adviser.  However, 
applicants  believe  that  in-kind  creations 
and  redemptions  between  a  Feeder 
Fund  and  a  Master  Fund  advised  by  the 
same  investment  adviser  do  not  involve 
“overreaching”  by  an  affiliated  person. 
Applicants  represent  that  such 
transactions  will  occur  only  at  the 
Feeder  Fund’s  proportionate  share  of 
the  Master  Fund’s  net  assets,  and  the 
distributed  securities  will  be  valued  in 
the  same  manner  as  they  are  valued  for 
the  purposes  of  calculating  the 
applicable  Master  Fund’s  NAV.  Further, 
all  such  transactions  will  be  effected 
with  respect  to  pre-determined 
securities  and  on  the  same  terms  with 
respect  to  all  investors.  Finally,  such 
transaction  would  only  occur  as  a  result 
of,  and  to  effectuate,  a  creation  or 
redemption  transaction  between  the 
Feeder  Fund  and  a  third-party  investor. 


30  Applicants  acknowledge  that  the  receipt  of 
compensation  by  (a)  an  affiliated  person  of  an 
Acquiring  Fund,  or  an  affiliated  person  of  such 
person,  for  the  purchase  by  the  Acquiring  Fund  of 
Shares  of  a  Fund  or  (b)  an  affiliated  person  of  a 
Fund,  or  an  affiliated  person  of  such  person,  for  the 
sale  by  the  Fund  of  its  Shares  to  an  Acquiring  Fund, 
may  be  prohibited  by  section  17(e)(1)  of  the  Act. 

The  Acquiring  Fund  Agreement  also  will  include 
this  acknowledgment. 
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Applicants  state  that,  in  effect,  the 
Feeder  Fund  will  serve  as  a  conduit 
through  which  creation  and  redemption 
orders  by  Authorized  Participants  will 
be  effected. 

22.  Applicants  believe  that:  (a)  With 
respect  to  the  relief  requested  pursuant 
to  section  17(b),  the  proposed 
transactions  are  fair  and  reasonable,  and 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned,  the  proposed 
transactions  are  consistent  with  the 
policy  of  each  Fund  and,  where 
applicable.  Acquiring  Fund,  and  the 
proposed  transactions  are  consistent 
with  the  general  purposes  of  the  Act; 
and  (b)  with  respect  to  the  relief 
requested  pursuant  to  section  6(c),  the 
requested  exemption  for  the  proposed 
transactions  is  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

Applicants’  Conditions 

Applicants  agree  that  any  order  of  the 
Commission  granting  the  requested 
relief  will  be  subject  to  the  following 
conditions: 

A.  Actively-Managed  Exchange-Traded 
Fund  Relief 

1.  Neither  the  Trust  nor  any  Fvmd  will 
be  advertised  or  marketed  as  an  open- 
end  investment  company  or  mutual 
fund.  Any  advertising  material  that 
describes  the  purchase  or  sale  of 
Creation  Units  or  refers  to  redeemability 
will  prominently  disclose  that  the 
Shares  are  not  individually  redeemable 
and  that  owners  of  the  Shares  may 
acquire  those  Shares  from  the  Fund  and 
tender  those  Shares  for  redemption  to 
the  Fund  in  Creation  Units  only. 

2.  The  Web  site,  which  is  and  will  be 
publicly  accessible  at  no  charge,  will 
contain,  on  a  per  Share  basis  for  each 
Fund,  the  prior  Business  Day’s  NAV  and 
the  market  closing  price  or  the  Bid/Ask 
Price,  and  a  calculation  of  the  premium 
or  discount  of  the  market  closing  price 
or  Bid/Ask  Price  against  such  NAV. 

3.  As  long  as  a  Fund  operates  in 
reliance  on  the  requested  order,  its 
Shares  will  be  listed  on  a  Listing 
Market. 

4.  On  each  Business  Day,  before 
commencement  of  trading  in  Shares  on 
a  Fund’s  Listing  Market,  the  Fund  will 
disclose  on  the  Web  site  the  identities 
and  quantities  of  the  Portfolio  Positions 
held  by  the  Fund,  or  its  respective 
Master  Fund,  that  will  form  the  basis  for 
the  Fund’s  calculation  of  NAV  at  the 
end  of  the  Business  Day. 

5.  The  Adviser  or  any  Sub-Advisers, 
directly  or  indirectly,  will  not  cause  any 
Authorized  Participant  (or  any  investor 


on  whose  behalf  an  Authorized 
Participant  may  transact  with  the  Fund) 
to  acquire  any  Deposit  Instrument  for  a 
Fund,  or  its  respective  Master  Fund, 
through  a  transaction  in  which  the 
Fund,  or  its  respective  Master  Fund, 
could  not  engage  directly. 

6.  The  requested  relief  to  permit  ETF 
operations  will  expire  on  the  effective 
date  of  any  Commission  rule  under  the 
Act  that  provides  relief  permitting  the 
operation  of  actively-managed 
exchange-traded  funds,  other  than  the 
Master-Feeder  Relief. 

B.  Section  12(d)(1)  Relief 

7.  The  members  of  an  Acquiring 
Fund’s  Advisory  Group  will  not  control 
(individually  or  in  the  aggregate)  a 
Fund,  or  its  respective  Master  Fund, 
within  the  meaning  of  section  2(a)(9)  of 
the  Act.  The  members  of  an  Acquiring 
Fund’s  Sub-Advisory  Group  will  not 
control  (individually  or  in  the  aggregate) 
a  Fund,  or  its  respective  Master  Fund, 
within  the  meaning  of  section  2(a)(9)  of 
the  Act.  If,  as  a  result  of  a  decrease  in 
the  outstanding  voting  securities  of  a 
Fund,  the  Acquiring  Fund’s  Advisory 
Group  or  the  Acquiring  Fund’s  Sub- 
Advisory  Group,  each  in  the  aggregate, 
becomes  a  holder  of  more  than  25 
percent  of  the  outstanding  voting 
securities  of  a  Fund,  it  will  vote  its 
Shares  of  the  Fund  in  the  same 
proportion  as  the  vote  of  all  other 
holders  of  that  Fund’s  Shares.  This 
condition  does  not  apply  to  the 
Acquiring  Fund’s  Sub-Advisory  Group 
with  respect  to  a  Fund,  or  its  respective 
Master  Fund,  for  which  the  Acquiring 
Fund  Sub-Advisor  or  a  person 
controlling,  controlled  by,  or  under 
common  control  with  the  Acquiring 
Fund  Sub-Advisor  acts  as  the 
investment  adviser  within  the  meaning 
of  section  2(a)(20)(A)  of  the  Act. 

8.  No  Acquiring  Fund  or  Acquiring 
Fund  Affiliate  will  cause  any  existing  or 
potential  investment  by  the  Acquiring 
Fund  in  a  Fund  to  influence  the  terms 
of  any  services  or  transactions  between 
the  Acquiring  Fund  or  an  Acquiring 
Fund  Affiliate  and  the  Fund,  or  its 
respective  Master  Fund,  or  a  Fund 
Affiliate. 

9.  The  Board  of  an  Acquiring 
Management  Gompany,  including  a 
majority  of  the  Independent  Trustees, 
will  adopt  procedures  reasonably 
designed  to  ensure  that  the  Acquiring 
Fund  Advisor  and  any  Acquiring  Fund 
Sub-Advisor  are  conducting  the 
investment  program  of  the  Acquiring 
Management  Gompany  without  taking 
into  account  any  consideration  received 
by  the  Acquiring  Management  Gompany 
or  an  Acquiring  Fund  Affiliate  from  a 
Fund,  or  its  respective  Master  Fund,  or 


a  Fund  Affiliate  in  connection  with  any 
services  or  transactions. 

10.  Once  an  investment  by  an 
Acquiring  Fund  in  the  Shares  of  a  Fund 
exceeds  the  limits  in  section 

12 (d)(1) (A) (i)  of  the  Act,  the  Board  of  the 
Fund,  or  its  respective  Master  Fund, 
including  a  majority  of  the  Independent 
Trustees,  will  determine  that  any 
consideration  paid  by  the  Fund,  or  its 
respective  Master  Fund,  to  an  Acquiring 
Fund  or  an  Acquiring  Fund  Affiliate  in 
connection  with  any  services  or 
transactions:  (i)  Is  fair  and  reasonable  in 
relation  to  the  nature  and  quality  of  the 
services  and  benefits  received  by  the 
Fund,  or  its  respective  Master  Fund;  (ii) 
is  within  the  range  of  consideration  that 
the  Fund  would  be  required  to  pay  to 
another  unaffiliated  entity  in  connection 
with  the  same  services  or  transactions; 
and  (iii)  does  not  involve  overreaching 
on  the  part  of  any  person  concerned. 

This  condition  does  not  apply  with 
respect  to  any  services  or  transactions 
between  a  Fund,  or  its  respective  Master 
Fund,  and  its  investment  adviser(s),  or 
any  person  controlling,  controlled  by  or 
under  common  control  with  such 
investment  adviser(s). 

11.  No  Acquiring  Fund  or  Acquiring 
Fund  Affiliate  (except  to  the  extent  it  is 
acting  in  its  capacity  as  an  investment 
adviser  to  a  Fund)  will  cause  the  Fund, 
or  its  respective  Master  Fund,  to 
purchase  a  security  in  any  Affiliated 
Under'writing. 

12.  The  Board  of  a  Fund,  or  its 
respective  Master  Fvmd,  including  a 
majority  of  the  Independent  Trustees, 
will  adopt  procedures  reasonably 
designed  to  monitor  any  purchases  of 
securities  by  the  Fvmd,  or  its  respective 
Master  Fund,  in  an  Affiliated 
Underwriting,  once  an  investment  by  an 
Acquiring  Fund  in  the  securities  of  the 
Fund  exceeds  the  limit  of  section 
12(d)(l)(A)(i)  of  the  Act,  including  any 
purchases  made  directly  from  an 
Underwriting  Affiliate.  The  Board  of  the 
Fund  will  review  these  purchases 
periodically,  but  no  less  frequently  than 
annually,  to  determine  whether  the 
purchases  were  influenced  by  the 
investment  by  the  Acquiring  Fund  in 
the  Fund.  The  Board  of  the  Fund  will 
consider,  among  other  things:  (i) 
Whether  the  purchases  were  consistent 
with  the  investment  objectives  and 
policies  of  the  Fund,  or  its  respective 
Master  Fund;  (ii)  how  the  performance 
of  securities  purchased  in  an  Affiliated 
Underwriting  compares  to  the 
performance  of  comparable  securities 
purchased  during  a  comparable  period 
of  time  in  underwritings  other  than 
Affiliated  Underwritings  or  to  a 
benchmark  such  as  a  comparable  market 
index;  and  (iii)  whether  the  amount  of 
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securities  purchased  by  the  Fund,  or  its 
respective  Master  Fimd,  in  Affiliated 
Underwritings  and  the  amount 
purchased  directly  from  an 
Underwriting  Affiliate  have  changed 
significantly  from  prior  years.  The 
Board  of  the  Fund  will  take  any 
appropriate  actions  based  on  its  review, 
including,  if  appropriate,  the  institution 
of  procedures  designed  to  ensure  that 
purchases  of  securities  in  Affiliated 
Underwritings  are  in  the  best  interest  of 
shareholders  of  the  Fund. 

13.  Each  Fund,  or  its  respective 
Master  Fund,  will  maintain  and 
preserve  permanently  in  an  easily 
accessible  place  a  written  copy  of  the 
procedures  described  in  the  preceding 
condition,  and  any  modifications  to 
such  procedures,  and  will  maintain  and 
preserve  for  a  period  of  not  less  than  six 
years  from  the  end  of  the  fiscal  year  in 
which  any  purchase  in  an  Affiliated 
Underwriting  occurred,  the  first  two 
years  in  an  easily  accessible  place,  a 
written  record  of  each  purchase  of 
securities  in  Affiliated  Underwritings, 
once  an  investment  by  an  Acquiring 
Fund  in  the  securities  of  the  Fund 
exceeds  the  limit  of  section 
12(d)(l)(A)(i)  of  the  Act,  setting  forth 
from  whom  the  securities  were 
acquired,  the  identity  of  the 
underwriting  syndicate’s  members,  the 
terms  of  the  purchase,  and  the 
information  or  materials  upon  which 
the  determinations  of  the  Board  of  the 
Fund  were  made. 

14.  Before  investing  in  Shares  of  a 
Fund  in  excess  of  the  limits  in  section 
12(dKl)(A),  each  Acquiring  Fund  and 
the  Fund  will  execute  an  Acquiring 
Fund  Agreement  stating,  without 
limitation,  that  their  Boards  and  their 
investment  adviser(s),  or  their  Sponsors 
or  trustees  (“Trustee”),  as  applicable, 
understand  the  terms  and  conditions  of 
the  requested  order,  and  agree  to  fulfill 
their  responsibilities  under  the 
requested  order.  At  the  time  of  its 
investment  in  Shares  of  a  Fund  in 
excess  of  the  limit  in  section 
12(d)(l)(A)(i),  an  Acquiring  Fund  will 
notify  the  Fund  of  the  investment.  At 
such  time,  the  Acquiring  Fund  will  also 
transmit  to  the  Fund  a  list  of  the  names 
of  each  Acquiring  Fund  Affiliate  and 
Underwriting  Affiliate.  The  Acquiring 
Fund  will  notify  the  Fund  of  any 
changes  to  the  list  of  the  names  as  soon 
as  reasonably  practicable  after  a  change 
occurs.  The  Fund  and  the  Acquiring 
Fund  will  maintain  and  preserve  a  copy 
of  the  requested  order,  the  Acquiring 
Fund  Agreement,  and  the  list  with  any 
updated  information  for  the  duration  of 
the  investment  and  for  a  period  of  not 
less  than  six  years  thereafter,  the  first 
two  years  in  an  easily  accessible  place. 


15.  The  Acquiring  Fund  Advisor, 
Trustee  or  Sponsor,  as  applicable,  will 
waive  fees  otherwise  payable  to  it  by  the 
Acquiring  Fund  in  an  amoimt  at  least 
equal  to  any  compensation  (including 
fees  received  pursuant  to  any  plan 
adopted  under  rule  12b-l  under  the  Act) 
received  from  the  Fund,  or  its  respective 
Master  Fund,  by  the  Acquiring  Fund 
Advisor,  Trustee  or  Sponsor,  or  an 
affiliated  person  of  the  Acquiring  Fund 
Advisor,  Trustee  or  Sponsor,  other  than 
any  advisory  fees  paid  to  the  Acquiring 
Fund  Advisor,  Trustee  or  Sponsor,  or  its 
affiliated  person  by  the  Fund,  or  its 
respective  Master  Fund,  in  connection 
with  the  investment  by  the  Acquiring 
Fund  in  the  Fund.  Any  Acquiring  Fund 
Sub-Advisor  will  waive  fees  otherwise 
payable  to  the  Acquiring  Fund  Sub- 
Advisor,  directly  or  indirectly,  by  the 
Acquiring  Management  Company  in  an 
amount  at  least  equal  to  any 
compensation  received  from  a  Fund,  or 
its  respective  Master  Fund,  by  the 
Acquiring  Fund  Sub-Advisor,  or  an 
affiliated  person  of  the  Acquiring  Fund 
Sub-Advisor,  other  than  any  advisory 
fees  paid  to  the  Acquiring  Fund  Sub- 
Advisor  or  its  affiliated  person  by  the 
Fund,  or  its  respective  Master  Fund,  in 
connection  with  any  investment  by  the 
Acquiring  Management  Company  in  the 
Fund  made  at  the  direction  of  the 
Acquiring  Fund  Sub-Advisor.  In  the 
event  that  the  Acquiring  Fund  Sub- 
Advisor  waives  fees,  the  benefit  of  the 
waiver  will  be  passed  through  to  the 
Acquiring  Management  Company. 

16.  Any  sales  charges  and/or  service 
fees  charged  with  respect  to  shares  of  an 
Acquiring  Fund  will  not  exceed  the 
limits  applicable  to  a  fund  of  funds  as 
set  forth  in  NASD  Conduct  Rule  2830. 

17.  No  Fund,  or  its  respective  Master 
Fund,  will  acquire  securities  of  any 
other  investment  company  or  company 
relying  on  section  3(c)(1)  or  3(c)(7)  of 
the  Act  in  excess  of  the  limits  contained 
in  section  12(d)(1)(A)  of  the  Act,  except 
to  the  extent  (i)  the  Fund,  or  its 
respective  Master  Fund,  acquires 
securities  of  another  investment 
company  pmsuant  to  exemptive  relief 
from  the  Commission  permitting  the 
Fund,  or  its  respective  Master  Fund,  to 
acquire  securities  of  one  or  more 
investment  companies  for  short-term 
cash  management  purposes  or  (ii)  the 
Fund  acquires  securities  of  the  Master 
Fund  pursuant  to  the  Master-Feeder 
Relief. 

18.  Before  approving  any  advisory 
contract  under  section  15  of  the  Act,  the 
Board  of  of  each  Acquiring  Management 
Company,  including  a  majority  of  the 
Independent  Trustees,  will  find  that  the 
advisory  fees  charged  under  such 
advisory  contract  are  based  on  services 


provided  that  will  be  in  addition  to, 
rather  than  duplicative  of,  the  services 
provided  under  the  advisory  contract(s) 
of  any  Fund,  or  its  respective  Master 
Fund,  in  which  the  Acquiring 
Management  Company  may  invest. 
These  findings  and  their  basis  will  be 
recorded  fully  in  the  minute  books  of 
the  appropriate  Acquiring  Management 
Company. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Kevin  M.  O’Neill, 

Deputy  Secretary. 
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2014-04] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
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Effect  Changes  to  the  DTC  Settlement 
Service  Guide  Reiating  to  the 
Automated  Customer  Account 
Transfer  Service  of  Nationai  Securities 
Clearing  Corporation 

April  7,  2014. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”)  ^  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  March  28, 
2014,  The  Depository  Trust  Company 
(“DTC”)  filed  with  the  Securities  and 
Exchange  Commission  (“Commission”) 
the  proposed  rule  change  described  in 
Items  I,  II  and  III  below,  which  Items 
have  been  prepared  primarily  by  DTC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
conforming  changes  to  the  DTC 
Settlement  Service  Guide  (the 
“Guide”)  3  with  respect  to  proposed 
changes  in  the  Automated  Customer 
Account  Transfer  Service  (“ACATS”)  of 
its  affiliate.  National  Securities  Clearing 
Corporation  (“NSCC”).^ 


M5U.S.C.  78s(b)(l). 

2  17  CFR  240.19b-4. 

2  The  Guide  is  available  at  http://www.dtcc.com/ 
~/media/FiIes/DownIoads/!egal/service-guides/ 
Settlement.asbx. 

*  Terms  not  defined  herein  have  the  meaning  set 
forth  in  DTC’s  Rules  &  Procedures  (the  “Rules”) 
available  at  http://wvm'.dtcc.com/en/}egal/mles- 
and-procedures.aspx. 
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II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 

DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change,  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  DTC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

i.  Background 

ACATS  is  an  NSCC  service  that 
interfaces  with  DTC  for  the  delivery  of 
customer  ^  securities  from  the  account 
of  one  DTC  Participant  (that  is  also  an 
NSCC  Member)  to  another  DTC 
Participant  (that  is  also  an  NSCC 
Member).  NSCC  has  proposed  a 
redesign  of  ACATS  (under  NSCC  rule 
filing  SR-NSCC-2014-04,  the  “NSCC 
Proposal”)  which,  if  approved,  will 
require  conforming  changes  to  DTC’s 
Procedures.  Under  the  NSCC  Proposal, 
customer  account  transfers  with  respect 
to  two  types  of  DTC-eligible  securities 
will  be  processed  through  a  new  NSCC 
accounting  operation  (to  be  known  as 
the  “ACATS  Settlement  Accounting 
Operation”)  on  an  ACATS  Settlement 
Date  (as  defined  therein). 

The  key  provision  of  the  NSCC 
Proposal  impacting  DTC  is  that  ACATS 
transactions  will  no  longer  have  an 
associated  incentive  charge  in  NSCC’s 
system  so  that  such  an  ACATS  transfer 
will  have  no  related  funds  settlement 
risk  to  either  NSCC  or  DTC.  In  this 
regard,  ACATS  transfers  will  be  entirely 
free  of  payment  on  the  books  of  DTC. 
Accordingly,  DTC  proposes  to  change 
its  procedures  set  forth  in  the  Guide  as 
described  below.  The  proposal  also 
includes  clarifications  in  the  Guide  with 
respect  to  the  protection  of  customer 
securities  processed  through  ACATS. 

ii.  Proposed  DTC  Rule  Changes 
Elimination  of  Short  Cover  Charge 

An  “ACATS  short  cover  charge”  is  a 
dollar  amount  guaranteed  by  NSCC  to 
DTC  for  the  value  of  securities  delivered 


®For  purposes  of  this  rule  filing,  “customer” 
refers  to  an  accountholder  of  a  DTC  Participant 
whose  account  is  transferred  to  another  DTC 
Participant  by  an  ACATS  transaction. 


from  a  Participant’s  DTC  account  to 
NSCC  for  processing  by  NSCC  through 
its  Continuous  Net  Settlement  system 
(“CNS”).  Because  ACATS  transfers  will 
be  entirely  free  of  payment  under  the 
NSCC  proposal  as  described  above,  a 
provision  in  the  Guide  relating  to  the 
processing  of  “ACATS  short  cover 
charges”  will  be  deleted,  with  related 
adjustments  to  references  to  the  DTC 
Collateral  Monitor.® 

Long  Allocations 

At  NSCC,  under  current  rules,  long 
allocations  of  securities  made  via  CNS 
may  be  reversed  if  the  NSCC  Member 
receiving  the  securities  fails  to  meet  its 
NSCC  money  settlement  obligation. 
Because  ACATS  transactions  will  not 
generate  any  funds  settlement 
obligations,  this  reversal  is  eliminated. 
The  provision  in  the  Guide  describing 
the  NSCC  reversal  will  be  deleted. 

Memo  Seg  Optionality 

Memo  Seg  is  a  systemic  mechanism 
that  allows  Participants  to  prevent 
inventory  that  is  not  subject  to  a  lien  or 
claim  of  DTC  (“Minimum  Amount”  or 
“MA”)  from  falling  below  a  certain 
number  of  units.’’  In  order  to  extend  the 
Memo  Seg  option  to  securities  received 
in  ACATS  transfers,  the  Guide  would  be 
revised  to  provide  that  a  Participant 
may  increase  its  number  of  units 
designated  for  protection  under  Memo 
Seg  to  reflect  ACATS  receipts.® 

Clarification  With  Respect  to  MA 
Securities 

ACATS  transfers  are  not  subject  to 
any  lien  or  claims  by  DTC  because  they 
are  transferred  free  of  payment  on  the 
books  of  DTC.  Upon  receipt  into  a 
Participant  account,  the  securities 
constitute  MA  securities  pmsuant  to  the 
Rules.®  The  Guide  uses  the  term 
“Deemed  MA”  to  reflect  this  condition. 
This  terminology  is  no  longer  necessary 
because,  under  the  NSCC  Proposal,  no 
funds  obligations  attach  to  the  ACATS 
transaction.  Accordingly,  the  term 


“  These  adjustments  reduce  a  Participant’s 
Collateral  Monitor  with  respect  to  its  net  ACATS 
short  positions  on  at  the  start  of  ACATS  settlement 
date.  'The  Participant  then  receives  credit  in  its 
Collateral  Monitor  for  ACATS  deliveries  as  they 
occur  throughout  the  day. 

^  Memo  Seg  is  offered  by  DTC  to  its  Participants 
to  support  their  control  of  fully-paid  customer 
securities,  although  its  effectiveness  for  that 
purpose  depends  entirely  on  the  Participant’s 
management  of  its  accounts. 

8  Please  see  the  Guide  for  additional  information 
regarding  Memo  Seg  under  the  “Memo  Segregation” 
section  available  at  www.dtcc.com. 

8  Securities  received  through  the  ACATS 
Settlement  Accounting  Operation  are  not  counted 
as  part  of  the  Participant’s  Collateral  Monitor, 
unless  and  until  the  receiving  Participant,  in 
accordance  with  the  Rules,  designates  those 
securities  as  Net  Additions  (NA). 


“Deemed  MA”  will  be  deleted  from  the 
Guide;  a  new  section  of  the  Guide  will 
confirm  that  ACATS  securities  received 
by  a  Participant  will,  by  virtue  of  this 
transfer,  be  credited  to  the  receiving 
account  as  MA.^® 

Other  Clarifications 

The  Guide  will  be  revised  to  clarify 
the  descriptions  of  CNS  Short  Covers 
and  Long  Allocations  and  their  effect  on 
Participant  collateral  and  the  Collateral 
Monitor. 

iii.  Implementation  Timeframe 

The  effective  date  of  the  proposed 
Rule  change  will  be  announced  via  a 
DTC  Important  Notice  and  will  be 
implemented  concurrently  with  the 
implementation  by  NSCC  of  the  ACATS 
enhancements,  if  approved. 

2.  Statutory  Basis 

The  proposed  rule  change  provides 
for  enhancements  relating  to  the 
processing  of  customer  securities  which 
would  support  finality  of  transfers  of 
customer  securities.  Therefore,  DTC 
believes  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  DTC,  in 
particular  Section  17A(b)(3)(F)  ”  of  the 
Act  which  requires  that  the  Rules  be 
designed  to  promote  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions  and,  in  general, 
to  protect  investors  and  the  public 
interest. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

DTC  believes  that  the  proposed  rule 
change  would  not  impose  any  burden 
on  competition  as  it  applies  to  all 
Participants  that  utilize  the  ACATS 
service  and  the  new  process  has  been 
developed  in  close  coordination  with 
the  industry. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  relating  to  the 
proposed  rule  change  have  not  yet  been 
solicited  or  received  with  respect  to  this 
filing. 


’“In  this  regard,  a  Participant  accepting  an 
ACATS  free  delivery  automatically  designates  the 
subject  seciuities  as  MA  securities,  not  subject  to 
any  lien  or  claim  of  DTC.  Therefore,  such  securities 
are  not  coimted  in  the  Collateral  Monitor  of  the 
Participant.  It  should  be  noted  that  the  Participant 
may  re-designate  the  secmities  as  NA  or  deliver 
them  versus  payment  in  which  case  these  securities 
would  be  counted  in  the  Collateral  Monitor. 

’M5U.S.C.  78q-l(b)(3)(F). 
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III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  45  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period 
up  to  90  days  (i)  as  the  Commission  may 
designate  if  it  finds  such  longer  period 
to  he  appropriate  and  publishes  its 
reasons  for  so  finding  or  (ii)  as  to  which 
the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  or  disapprove 
such  proposed  rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://www.sec.gov/ 
rules/ sro.shtmiy,  or 

•  Send  an  email  to  rule-comments® 
sec.gov.  Please  include  File  No.  SR- 
DTC-2014-04  on  the  subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File  No. 
SR-DTC-2014-04.  This  file  number 
should  be  included  on  the  subject  line 
if  email  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  [http://www.sec.gov/ 
rules/ sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room,  100  F  Street  NE., 
Washington,  DC  20549,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Copies  of  such 
filings  also  will  be  available  for 


inspection  and  copying  at  the  principal 
office  of  DTC  and  on  DTC’s  Web  site  at 
h  ttp://dtcc.  com  /legal/ sec-rule- 
filings.aspx.  All  comments  received  will 
be  posted  without  change;  the 
Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  No.  SR-DTC-2014- 
04  and  should  be  submitted  on  or  before 
May  2,  2014. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority. 

Kevin  M.  O’Neill, 

Deputy  Secretary. 

[FRDoc.  2014-08121  Filed  4-10-14;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-71892;  File  No.  SR- 
NASDAQ-201 4-027] 

Self-Regulatory  Organizations;  The 
NASDAQ  Stock  Market  LLC;  Notice  of 
Filing  of  Proposed  Rule  Change 
Relating  to  the  Listing  and  Trading  of 
the  Shares  of  the  PowerShares  Multi- 
Strategy  Aiternative  Portfolio,  a  series 
of  PowerShares  Actively  Managed 
Exchange-Traded  Fund  Trust 

April  7,  2014. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  March  24, 
2014,  The  NASDAQ  Stock  Market  LLC 
(“Nasdaq”  or  the  “Exchange”)  filed  with 
the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  Nasdaq.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  the  Substance 
of  the  Proposed  Rule  Change 

Nasdaq  proposes  to  list  and  trade  the 
shares  of  the  PowerShares  Multi- 
Strategy  Alternative  Portfolio  (the 
“Fund”),  a  series  of  PowerShares 
Actively  Managed  Exchange-Traded 
Fund  Trust  (the  “Trust”),  under  Nasdaq 
Rule  5735  (“Managed  Fund  Shares”). 
The  shares  of  the  Fund  are  collectively 
referred  to  herein  as  the  “Shares.” 


12  17  CFR  200.30-3(a)(12). 
1 15  U.S.C.  78s(b)(l). 

2  17  CFR  240.igb-^. 


The  text  of  the  proposed  rule  change 
is  available  at  http:// 
nasdaq.cchwallstreet.com/,  at  Nasdaq’s 
principal  office,  and  at  the 
Commission’s  Public  Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
Nasdaq  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  list  and 
trade  the  Shares  of  the  Fund  under 
Nasdaq  Rule  5735,  which  governs  the 
listing  and  trading  of  Managed  Fund 
Shares  ^  on  the  Exchange.^  The  Fund 
will  be  an  actively  managed  exchange- 
traded  fund  (“ETF”)  that  will  use 
proprietary  portfolio  management 
techniques  in  an  effort  to  exceed  a 


2  A  Managed  Fund  Share  is  a  security  that 
represents  an  interest  in  an  investment  company 
registered  under  the  Investment  Company  Act  of 
1940  (15  U.S.C.  80a-l)  (the  “1940  Act”)  organized 
as  an  open-end  investment  company  or  similar 
entity  that  invests  in  a  portfolio  of  securities 
selected  by  its  investment  adviser  consistent  with 
its  investment  objectives  and  policies.  In  contrast, 
an  open-end  investment  company  that  issues  Index 
Fund  Shares,  listed  and  traded  on  the  Exchange 
under  Nasdaq  Rule  5705,  seeks  to  provide 
investment  results  that  correspond  generally  to  the 
price  and  yield  performance  of  a  specific  foreign  or 
domestic  stock  index,  fixed  income  securities  index 
or  combination  thereof. 

■“The  Commission  approved  Nasdaq  Rule  5735 
(formerly  Nasdaq  Rule  4420(o))  in  Securities 
Exchange  Act  Release  No.  57962  (June  13,  2008),  73 
FR  35175  (June  20,  2008)  (SR-NASDAQ-2008-039). 
There  are  already  multiple  actively-managed  funds 
listed  on  the  Exchange;  see,  e.g.,  Securities 
Exchange  Act  Release  Nos.  69464  (April  26,  2013), 
78  FR  25774  (May  2,  2013)  (SR-NASDAQ-2013- 
036)  (order  approving  listing  and  trading  of  First 
Trust  Senior  Loan  Fund);  66489  (February  29, 

2012),  77  FR  13379  (March  6,  2012)  (SR-NASDAQ- 
2012-004)  (order  approving  listing  and  trading  of 
WisdomTree  Emerging  Markets  Corporate  Bond 
Fund).  Additionally,  the  Commission  has 
previously  approved  the  listing  and  trading  of  a 
number  of  actively-managed  funds  on  NYSE  Area, 
Inc.  piusuant  to  Rule  8.600  of  that  exchange.  See, 
e.g..  Securities  Exchange  Act  Release  No.  68870 
(February  8,  2013),  78  FR  11245  (February  15,  2013) 
(SR-NYSEArca-2012-139)  (order  approving  listing 
and  trading  of  First  Trust  Preferred  Securities  and 
Income  ETF).  The  Exchange  believes  the  proposed 
rule  change  raises  no  significant  issues  not 
previously  addressed  in  those  prior  Commission 
orders. 


Federal  Register/ Vol.  79,  No.  70 /Friday,  April  11,  2014 /Notices 


20263 


benchmark  index  comprised  of 
securities  and  other  investments  similar 
to  those  held  by  the  Fund  (the 
“benchmark”).  The  Shares  will  be 
offered  by  the  Trust,  which  was 
established  as  a  Delaware  statutory  trust 
on  November  6,  2007.  The  Trust  is 
registered  with  the  Commission  as  an 
investment  company  and  has  filed  a 
post-effective  amendment  to  its 
registration  statement  on  Form  N-lA 
(“Registration  Statement”)  with  the 
Commission. 5  The  Fund  is  a  series  of 
the  Trust.  All  of  the  exchange-listed 
securities  and  derivatives  held  by  the 
Fund,  or  indirectly  held  through  a 
wholly-owned  subsidiary  controlled  by 
the  Fund  and  organized  under  the  laws 
of  the  Cayman  Islands  (referred  to 
herein  as  the  “Subsidiary”),  will  be 
traded  in  a  principal  trading  market  that 
is  a  member  of  the  Intermarket 
Surveillance  Group  (“ISG”)  or  a  market 
with  which  the  Exchange  has  a 
comprehensive  surveillance  sharing 
agreement. 

Invesco  PowerShares  Capital 
Management  LLC  will  be  the  investment 
adviser  (“Adviser”)  to  the  Fund.  Invesco 
Distributors,  Inc.  (the  “Distributor”)  will 
be  the  principal  underwriter  and 
distributor  of  the  Fund’s  Shares.  The 
Bank  of  New  York  Mellon  will  act  as  the 
administrator,  accounting  agent, 
custodian  (“Custodian”)  and  transfer 
agent  for  the  Fund.  The  Fund  may  use 
one  or  more  sub-advisers  (“Sub- 
Advisers”).6 

Paragraph  (g)  of  Rule  5735  provides 
that  if  the  investment  adviser  to  the 
investment  company  issuing  Managed 
Fund  Shares  is  affiliated  with  a  broker- 
dealer,  such  investment  adviser  shall 
erect  a  “fire  wall”  between  the 
investment  adviser  and  the  broker- 
dealer  with  respect  to  access  to 
information  concerning  the  composition 
and/ or  changes  to  such  investment 
company  portfolio. ^  In  addition. 


s  See  Registration  Statement  for  the  Trust,  filed  on 
November  27,  2013  (File  Nos.  333-147622  and  811- 
22148).  The  descriptions  of  the  Fund  and  the 
Shares  contained  herein  are  based,  in  part,  on 
information  in  the  Registration  Statement.  In 
addition,  the  Commission  has  issued  an  order 
granting  certain  exemptive  relief  to  the  Trust  under 
thel940  Act.  See  Investment  Company  Act  Release 
No.  28171  (February  27,  2008)  (File  No.  812-13386) 
(“Exemptive  Order”). 

•■’No  sub-adviser  has  been  selected  as  of  the  date 
of  this  filing. 

’’  An  investment  adviser  to  an  open-end  fund  is 
required  to  be  registered  under  the  Investment 
Advisers  Act  of  1940  (the  “Advisers  Act”).  As  a 
result,  the  Adviser  and  any  Sub-Adviser  and  their 
related  personnel  are  subject  to  the  provisions  of 
Rule  204A-1  under  the  Advisers  Act  relating  to 
codes  of  ethics.  This  Rule  requires  investment 
advisers  to  adopt  a  code  of  ethics  that  reflects  the 
fiduciary  nature  of  the  relationship  to  clients  as 
well  as  compliance  with  other  applicable  securities 
laws.  Accordingly,  procedures  designed  to  prevent 


paragraph  (g)  further  requires  that 
personnel  who  make  decisions  on  the 
open-end  fund’s  portfolio  composition 
must  be  subject  to  procedures  designed 
to  prevent  the  use  and  dissemination  of 
material,  non-public  information 
regarding  the  open-end  fund’s  portfolio. 
Rule  5735(g)  is  similar  to  Nasdaq  Rule 
5705(b)(5)(A)(i);  however,  paragraph  (g) 
in  connection  with  the  establishment  of 
a  “fire  wall”  between  the  investment 
adviser  and  the  broker-dealer  reflects 
the  applicable  open-end  fund’s 
portfolio,  not  an  underlying  benchmark 
index,  as  is  the  case  with  index-based 
funds.  The  Adviser  is  not  a  broker- 
dealer,  although  it  is  affiliated  with  the 
Distributor,  a  broker-dealer.  The  Adviser 
has  implemented  a  fire  wall  with 
respect  to  its  broker-dealer  affiliate 
regarding  access  to  information 
concerning  the  composition  and/or 
changes  to  the  portfolio.  In  the  event  (a) 
the  Adviser  becomes  newly  affiliated 
with  a  broker-dealer  (or  becomes  a 
registered  broker-dealer),  or  (b)  any  new 
adviser  or  sub-adviser  is  a  registered 
broker-dealer  or  becomes  affiliated  with 
a  broker-dealer,  it  will  implement  a  fire 
wall  with  respect  to  its  relevant 
personnel  and/or  such  broker-dealer 
affiliate,  if  applicable,  regarding  access 
to  information  concerning  the 
composition  and/or  changes  to  the 
portfolio  and  will  be  subject  to 
procedures  designed  to  prevent  the  use 
and  dissemination  of  material  non¬ 
public  information  regarding  such 
portfolio.® 

Principal  Investment  Strategies 

The  Fund’s  investment  objective  will 
be  to  seek  positive  total  retiurns  that 
have  low  correlation  to  the  broader 
securities  markets.  The  Fund  seeks  to 
achieve  its  investment  objective  by 
actively  investing  in  a  combination  of  a 
varying  number  of  market  neutral  and 
other  investment  strategies  (each,  a 


ttie  communication  and  misuse  of  non-public 
information  by  an  investment  adviser  must  be 
consistent  with  Rule  204A-1  under  the  Advisers 
Act.  In  addition.  Rule  206(4)-7  under  the  Advisers 
Act  makes  it  unlawful  for  an  investment  adviser  to 
provide  investment  advice  to  clients  unless  such 
investment  adviser  has  (i)  adopted  and 
implemented  written  policies  and  procedures 
reasonably  designed  to  prevent  violation,  by  the 
investment  adviser  and  its  supervised  persons,  of 
the  Advisers  Act  and  the  Commission  rules  adopted 
thereunder;  (ii)  implemented,  at  a  minimum,  an 
annual  review  regarding  the  adequacy  of  the 
policies  and  procedures  established  pursuant  to 
subparagraph  (i)  above  and  the  effectiveness  of  their 
implementation;  and  (iii)  designated  an  individual 
(who  is  a  supervised  person)  responsible  for 
administering  the  policies  and  procedures  adopted 
under  subparagraph  (i)  above. 

“  No  Sub-Adviser  will  be  a  broker-dealer.  Any 
Sub-Adviser  to  the  Fund  will  comply  with  these 
representations  and  undertakings  as  a  condition  to 
acting  as  sub-adviser  to  the  Fund. 


“Strategy,”  and  together,  the 
“Strategies”)  that  aim  to  capture  non- 
traditional  risk  premia  across  asset 
classes. 

The  Adviser  will  allocate  the 
weightings  of  the  Fund’s  investments 
across  the  multiple  Strategies  according 
to  a  rules-based  methodology  and  will 
reallocate  the  Fund’s  assets  among 
Strategies  to  achieve  the  Fund’s 
investment  objective.  The  Strategies 
may  include,  hut  are  not  limited  to, 
quantitative,  volatility  risk  premium 
and  carry  Strategies.  The  Fund’s 
Strategies  are  similar  to  the  strategies 
included  in  its  benchmark  and  the  Fund 
may  hold  the  same  types  of  instruments 
in  similar  weightings  as  the  benchmark. 
However,  the  Adviser  is  not  obliged  to 
track  the  performance  of  the  benchmark 
and  will  use  proprietary  portfolio 
management  techniques  to  seek  to 
exceed  the  benchmark’s  performance. 

In  pursuing  its  investment  objective, 
under  normal  market  conditions,®  the 
Fund  as  part  of  investing  according  to 
the  various  Strategies,  may  take  both 
long  and  short  positions  in  exchange- 
traded  equity  securities  and  equity 
index  futiues.^®  The  Fund  also  may  take 
a  long  and  a  short  position  in  various 
currencies  by  investing  in  currency 
forward  and/or  futures  contracts.^^ 

Additionally,  the  Fund  may  invest  in 
index  options. in  following  various 
Strategies,  the  Fund  may  purchase  and 
sell  interest  rate  futures,  including 
Eurodollar  interest  rate  futures  or  Euro 
Euribor  interest  rate  futures,  and 
Chicago  Board  Options  Exchange 
Volatility  Index  (“VIX”)  futures 
contracts. 


®The  term  “under  normal  market  conditions”  as 
used  herein  includes,  but  is  not  limited  to,  the 
absence  of  adverse  market,  economic,  political  or 
other  conditions,  including  extreme  volatility  or 
trading  halts  in  the  securities  markets  or  the 
financial  markets  generally;  operational  issues 
causing  dissemination  of  inaccurate  market 
information;  or  /orce  majeure  type  events  such  as 
systems  failure,  natural  or  man-made  disaster,  act 
of  God,  armed  conflict,  act  of  terrorism,  riot  or  labor 
disruption  or  any  similar  intervening  circumstance. 
In  periods  of  extreme  market  disturbance,  the  Fund 
may  take  temporary  defensive  positions,  by 
overweighting  its  portfolio  in  cash/cash-like 
instruments;  however,  to  the  extent  possible,  the 
Adviser  would  continue  to  seek  to  achieve  the 
Fund’s  investment  objective. 

These  equity  securities,  including  exchange- 
traded  equity  securities  of  registered  investment 
companies,  and  equity  index  futures  will  be  traded 
on  U.S.  exchanges  or  non-U. S.  exchanges  that  are 
ISG  members. 

’’  Currency  futures  contracts  will  be  traded  on 
U.S.  exchanges  or  non-U.S.  exchanges  that  are  ISG 
members.  Currency  forward  contracts  will  be  traded 
over-the-counter. 

Index  options  will  be  traded  on  U.S.  exchanges 
or  non-U.S.  exchanges  that  are  ISG  members. 

12  These  futures  contracts  will  be  traded  on  U.S. 
exchanges  or  non-U.S.  exchanges  that  are  ISG 
members. 
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The  Subsidiary 

The  Fund  may  seek  to  gain  exposure 
to  these  various  derivative  investments 
through  investments  in  the  Subsidiary, 
which  in  turn  would  make  investments 
in  those  derivatives  and  other 
instruments.  If  utilized,  the  Subsidiary 
would  be  wholly-owned  and  controlled 
by  the  Fund,  and  its  investments  would 
be  consolidated  into  the  Fund’s 
financial  statements. 

Should  the  Fund  invest  in  the 
Subsidiary,  that  investment  may  not 
exceed  25%  of  the  Fund’s  total  assets  at 
each  quarter-end  of  the  Fund’s  fiscal 
year.  Further,  should  the  Fund  invest  in 
the  Subsidiary,  it  would  be  expected  to 
provide  the  Fund  with  exposure  to 
futures  contracts  and  other  derivatives 
within  the  limits  of  Subchapter  M  of  the 
Internal  Revenue  Code  applicable  to 
investment  companies,  such  as  the 
Fund,  which  limit  the  ability  of 
investment  companies  to  invest  directly 
in  derivative  instruments. 

The  Subsidiary  would  be  able  to 
invest  in  the  same  asset  classes  in  which 
the  Fund  may  invest.  The  Subsidiary, 
accordingly,  would  be  subject  to  the 
same  general  investment  policies  and 
restrictions  as  the  Fund,  except  that 
unlike  the  Fund,  which  must  invest  in 
derivatives  in  compliance  with  the 
requirements  of  Subchapter  M  of  the 
Internal  Revenue  Code,  federal 
securities  laws  and  the  Commodity 
Exchange  Act,  the  Subsidiary  may 
invest  without  limitation  in  futures 
contracts.  References  to  the  investment 
strategies  and  risks  of  the  Fund  include 
the  investment  strategies  and  risks  of 
the  Subsidiary. 

The  Subsidiary  will  be  advised  by  the 
Adviser.^'*  The  Fund  may  utilize  the 
S\ihsidiary,  but  is  not  required  to  do  so. 

If  it  is  utilized,  the  Subsidiary  will  not 
t)(!  rogi.stered  under  the  1940  Act.  As  an 
investor  in  the  Subsidiary,  the  Fund,  as 
the  Subsidiary’s  .sole  .sharehold(;r, 
would  not  have  the  protections  offenul 
to  investors  in  registered  investnuiut 
companies.  llow(!ver,  because  IIk;  Fund 
would  wholly  own  and  control  the 
.Subsidiary,  and  the  Fund  and 
.Subsidiary  would  he  managed  by  the 
Advi.ser,  the  .Subsidiary  would  not  take; 
action  contrary  to  tlu!  interests  of  tlu! 
Fund  or  tlui  Fund’s  shareholders.  The 
Hoard  of  Trustees  of  th(!  Trust  (the 
“Hoard”)  has  oversight  re.sponsihility  for 
the  inve.stment  activities  of  the  Fund, 
including  any  investments  in  the 
Subsidiary,  and  ovensees  the  Fund’s  role 


The  Subsidiary  also  will  enter  into  separate 
contracts  for  the  provision  of  custody,  transfer 
agency,  and  accounting  agent  services  with  the 
same  or  with  affiliates  of  the  same  service  providers 
that  provide  those  services  to  the  Fund. 


as  the  sole  shareholder  of  the 
Subsidiary.  The  Adviser  will  receive  no 
additional  compensation  for  managing 
the  assets  of  the  Subsidiary.  Also,  in 
managing  the  Subsidiary’s  portfolio,  the 
Adviser  would  be  subject  to  the  same 
investment  restrictions  and  operational 
guidelines  that  apply  to  the 
management  of  the  Fund,  except  that 
the  Subsidiary  would  not  be  subject  to 
the  limitations  imposed  by  Subchapter 
M  of  the  Internal  Revenue  Code  with 
respect  to  the  amount  of  assets  that  can 
be  invested  in  futures  contracts  and 
derivatives.  Changes  in  the  laws  of  the 
United  States,  under  which  the  Trust  is 
organized,  or  of  the  Cayman  Islands, 
under  which  the  Subsidiary  is 
organized,  could  result  in  the  inability 
of  the  Fund  or  the  Subsidiary  to  operate 
as  described  in  this  filing  or  in  the 
Registration  Statement  and  could 
negatively  affect  the  Fund  and  its 
shareholders. 

Other  Investments 

The  Fund  may  invest  in  U.S. 
government  securities,  money  market 
instruments,  cash  and  cash  equivalents 
(e.g.,  corporate  commercial  paper)  to 
provide  liquidity  and  to  collateralize  its 
investments  in  derivative  instruments. 

The  Fund  may  invest  in:  (i)  Short¬ 
term  obligations  issued  by  the  U.S. 
Government  (ii)  short  term  negotiable 
obligations  of  commercial  banks,  fixed 
time  deposits  and  bankers’  acceptances 
of  U.S.  and  foreign  banks  and  similar 
institutions  IS;  and  (hi)  commercial 
paper  rated  at  the  date  of  purchase 
“Prime-1”  by  Moody’s  Investors 
Service,  Inc.  or  “A-1+”  or  “A-1”  by 
Standard  &  Poor’s  or,  if  unrated,  of 
comparable  quality,  as  the  Adviser  of 
the  k’und  determines. 

In  addition,  the  Fund  may  invest  in 
non-exchange  listed  .securities  of  otlier 
investment  companies  (including 
inomjy  market  funds)  beyond  the  limits 
|)ermitte(l  under  tin;  1940  Act,  snhject  to 
certain  terms  and  conditions  set  forth  in 
a  (lommission  exemptive  order  i.ssned 
pursuiint  to  .Section  1 2(d)(l )())  of  the 
1940  Act. '7 


’'>Tli(!  I'imkI  limy  iiivii.st  in  I I..S.  gdvnriiiiiiiiil 
(ililigiitidii.s.  ( ililigiitidiis  iKKiind  dr  giianiiitnod  liy  tlin 
I  I..S.  ( idviirniiioiit,  it.s  iigiincidK  mid  iiisti  iiiniiiitiilitids 
iiicliidn  hills,  iidtiis  mid  lioiids  issiind  liy  llin  U..S. 
'I'r(iiisiiry,  ns  wnll  ns  “slrip|i()d"  dr  "/.(ini  (:du]idii’’ 
II..S.  'I'rnnsnry  dhligntidiis  rnpni.sdiiliiig  fiiliin! 
intnro.st  or  |)riiu:ipnl  paymnnts  on  U.S.  Tninsiiry 
notes  or  bonds. 

’•‘Time  deposits  are  non-nogotinblo  deposits 
maintained  in  banking  institutions  for  specified 
jieriods  of  time  at  stated  intere.st  rates,  flanker’s 
acceptances  are  time  drafts  drawn  on  commercial 
banks  by  borrowers,  usually  in  connection  with 
international  transactions. 

’^Investment  Company  Act  Release  No.  30238 
(October  23,  2012)  (File  No.  812-13820). 


Investment  Restrictions 

The  Fund  may  not  concentrate  its 
investments  (i.e.,  invest  more  than  25% 
of  the  value  of  its  net  assets)  in 
securities  of  issuers  in  any  one  industry 
or  group  of  industries.  This  restriction 
will  not  apply  to  obligations  issued  or 
guaranteed  by  the  U.S.  government,  its 
agencies  or  instrumentalities.^® 

The  Subsidiary’s  shares  will  be 
offered  only  to  the  Fund  and  the  Fund 
will  not  sell  shares  of  the  Subsidiary  to 
other  investors.  The  Fund  and  the 
Subsidiary  will  not  invest  in  any  non- 
U.S.  equity  securities  (other  than  shares 
of  the  Subsidiary). 

The  Fund  may  hold  up  to  an  aggregate 
amount  of  15%  of  its  net  assets  in 
illiquid  securities  or  other  illiquid  assets 
(calculated  at  the  time  of  investment). 
The  Fund  will  monitor  its  portfolio 
liquidity  on  an  ongoing  basis  to 
determine  whether,  in  light  of  current 
circumstances,  an  adequate  level  of 
liquidity  is  being  maintained,  and  will 
consider  taking  appropriate  steps  in 
order  to  maintain  adequate  liquidity  if, 
through  a  change  in  values,  net  assets, 
or  other  circumstances,  more  than  15% 
of  the  Fund’s  net  assets  are  held  in 
illiquid  securities  or  other  illiquid 
assets.  Illiquid  securities  and  other 
illiquid  assets  include  those  subject  to 
contractual  or  other  restrictions  on 
resale  and  other  instruments  or  assets 
that  lack  readily  available  markets  as 
determined  in  accordance  with 
Commission  staff  guidance.’® 

The  Fund  intends  to  qualify  for  and 
to  elect  to  be  treated  as  a  separate 
regulated  inve.stment  company  under 
Subchapter  M  of  the  Internal  Revenue 
Codo.7‘* 


Sac  k'orm  N-1  A,  Itmii  9.  TIui  CommiKsioii  ba.s 
tiikdii  tb(!  jiositioii  tliiit  a  fiimi  is  conciiiitraliid  if  if 
iiiviisis  moni  Ilian  2.')%  (if  tlin  vabm  of  its  total 
assols  in  any  oim  iiKlnsIry.  .S'oo.  o.g.,  Invo.stmiint 
(:om|iany  Act  Knlnasn  No.  11(111  (Octobiii  30,  107.')), 
40  Fl<  84241  (Novnmbnr  21,  107.8). 

'"Tbit  ( loinmission  lias  slaind  tlial  long-standing 
( iominission  gnidnlinns  liavn  i(i(|iiir(id  open oiid 
binds  to  bold  no  inoi'O  Ilian  1  8'M>  of  llinii  mil  assiits 
in  illii|nid  snciiritins  and  ollini  illiijiiid  assnts.  Si-i‘ 

In vdsliminl  Coinpany  Act  Kdlnasd  No.  28103  (Maicli 
11.  2008),  7,3  FR  14(.18  (Maroli  18.  2008),  FN  34, 

.S'd(,‘  also  InvdStnidiil  (iompany  Act  Rdbia.sd  No.  8847 
(Oclobdi  21,  lOt.O),  38  FR  10080  (DdOdinbdr  ,31. 
1070)  (.Slatdiiidiit  Rdgarding  "Kdsiricidd 
.Sdciirilids");  liivdstiiidiit  Company  Act  Rdlnasd  No. 
18012  (Marcb  12,  1002),  87  FR  0828  (Maroli  20. 
1002)  (Rdvisions  of  Ciiiddliiids  to  Form  N-1  A).  A 
bind’s  portfolio  Sdonrily  is  illi(|iiid  if  it  cannot  bd 
disjiosdd  of  in  tbd  ordinary  conrsd  of  bnsiiidss 
wilbin  scivdii  days  at  approximatdiy  tbd  vahid 
ascribdd  to  it  by  thci  fund.  Sn:  Invd.stmdiil  Ciomjiany 
Act  Roldafid  No.  14983  (March  12, 1086),  81  FR 
0773  (March  21,  1080)  (adopting  amondmonts  to 
Rule  2a-7  under  the  1940  Act);  Inve.stment 
Company  Act  Release  No.  17452  (April  23,  1900), 
55  FR  17933  (April  30, 1990)  (adopting  Rule  144A 
under  the  Securities  Act  of  1933). 

’'»26  U.S.C.  851. 
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The  Fund’s  and  the  Subsidiary’s 
investments  will  be  consistent  with  the 
Fund’s  investment  objective. 
Additionally,  the  Fund  may  engage  in 
frequent  and  active  trading  of  portfolio 
securities  to  achieve  its  investment 
objective.  One  or  more  of  the  Strategies 
may  utilize  instruments  or  investment 
techniques  that  have  a  leveraging  effect 
on  the  Fund.  This  effective  leverage 
occurs  when  the  Fund’s  market 
exposme  exceeds  the  amounts  actually 
invested.  Any  instance  of  effective 
leverage  will  be  covered  in  accordance 
with  guidance  promulgated  by  the 
Commission  and  its  staff.^^  The  Fund 
does  not  presently  intend  to  engage  in 
any  form  of  borrowing  for  investment 
purposes,  and  will  not  be  operated  as  a 
“leveraged  ETF,”  i.e.,  it  will  not  be 
operated  in  a  maimer  designed  to  seek 
a  multiple  of  the  performance  of  an 
underlying  reference  index. 

Net  Asset  Value 
The  Fund’s  administrator  will 
calculate  the  Fund’s  net  asset  value 
(“NAV”)  per  Share  as  of  the  close  of 
regular  trading  (normally  4:00  p.m.. 
Eastern  time  (“E.T.”))  on  each  day  the 
New  York  Stock  Exchange  (“NYSE”)  is 
open  for  business.  NAV  per  Share  will 
be  calculated  for  the  Fund  by  taking  the 
value  of  the  Fund’s  total  assets, 
including  interest  or  dividends  accrued 
but  not  yet  collected,  less  all  liabilities, 
and  dividing  such  amount  by  the  total 
number  of  Shares  outstanding.  The 
result,  rounded  to  the  nearest  cent,  will 
be  the  NAV  per  Share  (although 
creations  and  redemptions  will  be 
processed  using  a  price  denominated  to 
the  fifth  decimal  point,  meaning  that 
rounding  to  the  noare.st  cent  may  resiilt 
in  different  j)rices  in  certain 
circumstances).  Under  normal  market 
conditions,  tlie  Fund’s  lujldings  will  he 
|)rice(l  as  follows:  (a)  The  value  of  the 
cmrency  forwards  will  he  calculated 
nsing  the  s|)ot  |)rice  and  the  forward 
spread  of  thesnhject  cmrency;  (h)  index 
o|)tions  will  he  valued  at  the  official 
closing  price  on  the  marked  on  which 
they  primarily  trade;  (c)  investment 
com|)any  shares  will  he  valued  at  net 
asset  value,  nnle.ss  the  shaois  are 
exediange  traded,  in  which  case  they 
will  he  valued  at  the  last  sale  or  official 
closing  price  on  the  market  on  which 
they  primarily  trade;  (d)  IJ.S. 
gov(!rnm(!nt  securities  will  Im;  valued  at 
th(!  mean  jjrice  |)rovided  hy  a  third  j)arty 
vendor  for  U.S.  government  securities; 
(e)  short  term  money  market 
instruments  and  cash  equivalents  [e.g., 
corporate  commercial  paper  or  bank 


In  rc  Securities  Trading  Practices  of  Investment 
Companies,  SEC  Ret.  No.  1C/-10666  (April  27, 1979). 


instruments)  will  be  valued  in 
accordance  with  the  Trust’s  valuation 
policies  and  procedures  approved  by 
the  Trust’s  Board;  and  (f)  all  other 
securities  held  by  the  Fund  will  be 
valued  at  the  last  sales  price  or  official 
closing  price  as  of  the  close  of  the 
exchange  where  the  security  primarily 
is  traded.  All  valuations  will  be  subject 
to  review  by  the  Board  or  its  delegate. 

In  determining  NAV,  expenses  will  be 
accrued  and  applied  daily  and  securities 
and  other  assets  for  which  market 
quotations  are  readily  available  will  be 
valued  at  market  value.  Futures  and 
securities  listed  or  traded  on  an 
exchange  generally  will  be  valued  at  the 
last  sales  price  or  official  closing  price 
that  day  as  of  the  close  of  the  exchange 
where  the  security  primarily  is  traded. 
The  NAV  for  the  Fund  will  be 
calculated  and  disseminated  daily.  If  a 
security’s  market  price  is  not  readily 
available,  the  security  will  be  valued 
using  pricing  provided  from 
independent  pricing  services  or  by 
another  method  that  the  Adviser,  in  its 
judgment,  believes  will  better  reflect  the 
security’s  fair  value  in  accordance  with 
the  Trust’s  valuation  policies  and 
procedures  approved  by  the  Trust’s 
Board  and  with  the  1940  Act. 

Creation  and  Redemption  of  Shares 

The  Trust  will  issue  and  redeem 
Shares  of  the  Fund  at  NAV  only  with 
authorized  participants  (“APs”)  and 
only  in  aggregations  of  50,000  shares 
(each,  a  “Creation  Unit”),  on  a 
continuous  basis  through  the 
Di.stributor,  without  a  sales  load,  at  the 
NAV  next  determined  after  receipt,  on 
any  business  day,  of  an  order  in  proper 
form. 

The  consideration  for  purchase  of 
Cniation  Unit  iiggregations  of  the  Fund 
may  consist  of  (i)  cash  in  lien  of  ail  or 
a  |)orti()n  of  the  Deposit  .Securities,  as 
defined  helow,  or  (ii)  an  “in-kimi” 
(l(;|)()sit  of  a  designated  portfolio  of 
.s(!(;nrities  determined  hy  the  Advi.ser 
that  generally  will  conform  to  the 
holdings  of  the  Fnml  consistent  with  its 
inv(!.stment  objective  (the  “l)(!|)o.sit 
.Secnril ies”)  p(!r  (nicIi  ( Ireat ion  Unit 
aggregation  and  generally  an  amount  of 
cash  (the  “Cash  Com|)onent”)  computed 
as  descrihed  helow.  Togetlnn',  tin; 
De|)osit  .Securities  and  the  Cash 
Component  (incinding  the  cash  in  lien 
amount)  will  constitnli;  the  “Fund 
Deposit,”  whif:h  will  njpresent  the 
minimum  initial  and  snh.secjiient 
investment  amount  for  a  Creation  Unit 
aggregation  of  the  Fund. 

The  consideration  for  redemption  of 
Creation  Unit  aggregations  of  the  Fund 
may  consist  of  (i)  cash  in  lieu  of  all  or 
a  portion  of  the  Fund  Securities  as 


defined  below,  or  (ii)  a  designated 
portfolio  of  seemities  determined  by  the 
Adviser  that  generally  will  conform  to 
the  holdings  of  the  Fund  consistent  with 
its  investment  objective  per  each 
Creation  Unit  aggregation  (“Fund 
Securities”)  and  generally  a  Cash 
Component,  as  described  below. 

The  Fund  typically  will  issue  and 
redeem  Creation  Units  principally  for 
cash,22  calculated  based  on  the  NAV  per 
Share,  multiplied  by  the  number  of 
Shares  representing  a  Creation  Unit 
(“Deposit  Cash”),  plus  a  fixed  and/or 
variable  transaction  fee;  however,  the 
Fund  also  reserves  the  right  to  permit  or 
require  Creation  Units  to  be  issued  in 
exchange  for  the  Deposit  Securities 
together  with  the  Cash  Component.  The 
Cash  Component  is  sometimes  also 
referred  to  as  the  Balancing  Amount. 

The  Cash  Component  will  serve  the 
function  of  compensating  for  any 
differences  between  the  NAV  per 
Creation  Unit  aggregation  and  the 
Deposit  Amount  (as  defined  below).  For 
example,  for  a  creation  the  Cash 
Component  will  be  an  amount  equal  to 
the  difference  between  the  NAV  of  Fund 
Shares  (per  Creation  Unit  aggregation) 
and  the  “Deposit  Amount” — an  amount 
equal  to  the  market  value  of  the  Deposit 
Securities  and/or  cash  in  lieu  of  all  or 
a  portion  of  the  Deposit  Securities.  If  the 
Cash  Component  is  a  positive  number 
(j.e.,  the  NAV  per  Creation  Unit 
aggregation  exceeds  the  Deposit 
Amount),  the  AP  will  deliver  the  Cash 
Component.  If  the  Cash  Component  is  a 
negative  number  (i.e.,  the  NAV  per 
Creation  Unit  aggregation  is  le.ss  than 
the  Dopo.sit  Amount),  the  AP  will 
nsceivo  the  Cash  Component. 

To  the  extent  that  the  Fund  permits 
Creation  Units  to  he  i.ssiuKi  in-kind,  the 
Custodian,  through  the  National 
.Securities  Clearing  ( iorporation 
(“N.SCt;”),  will  make  available  on  (sich 
hiisine.ss  day,  |)rior  to  the  o|)ening  of 
hnsiiKiSs  of  the  NY.Sl'i  (currently  !):.'tl) 
a. in.,  I'i.  r.),  the  list  of  the  names  and  the 
(|nantity  of  each  De|)o.sit  .Security  to  he 
inclmled  in  the  current  Fimd  Deposit 
(ha.sed  on  information  at  the  end  of  the 
lirevions  hnsiness  day)  for  the  Fund. 
.Such  Fund  Dejiosit  will  he  applicable, 
snhject  to  any  adjustments  as  descrihed 
helow  or  in  the  Kegistration  .Statement, 
to  effect  creations  of  Creation  Units  of 
the  Fund  until  such  time  as  the  next- 


2^Th(!  I''iiii(l  n!.sorv(!.s  Iho  right  to  is.siio  find 
rodoom  Clroiition  Units  in-kind  in  in.stanoos  in 
which  II  certain  security  or  other  a.s.set  can  he 
delivered  in-kind,  and  when  such  in-kind  issuance 
and  redemptions  are  in  the  best  interest  of  the 
Fund,  such  as  instances  in  which  receipt  or 
payment  of  in-kind  assets  would  facilitate  the 
orderly  management  of  the  Fund. 
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announced  composition  of  the  Deposit 
Securities  is  made  available. 

To  the  extent  that  the  Fund  permits 
Creation  Units  to  be  redeemed  in-kind, 
the  Custodian,  through  the  NSCC,  will 
make  available  on  each  business  day, 
prior  to  the  opening  of  business  of 
NYSE  (currently  9:30  a.m.,  E.T.),  the 
identity  of  the  Fund  Securities  that  will 
be  applicable  (subject  to  possible 
amendment  or  correction)  to 
redemption  requests  received  in  proper 
form  on  that  day.  Fund  Securities 
received  on  redemption  may  not  be 
identical  to  Deposit  Securities  that  are 
applicable  to  creations  of  Creation 
Units. 

When  applicable,  during  times  that 
the  Fund  permits  in-kind  creations,  the 
identity  and  quantity  of  the  Deposit 
Securities  required  for  a  Fund  Deposit 
for  the  Shares  may  change  as 
rebalancing  adju.stments  and  corporate 
action  events  occur  and  are  reflected 
within  the  Fund  from  time  to  time  by 
the  Adviser,  consistent  with  tin; 
investment  ohjcjctive  of  the  Fund.  In 
addition,  the  'I’rnst  re.s(;rves  the  right  to 
permit  or  r(!(|nire  the  snhstitntion  of  an 
ainonnt  of  cash — /.e.,  a  “cash  in  lien” 
amount — to  he  added  to  the  (iash 
Component  to  re|)lace  any  l)e|)osit 
.Security  that  may  not  la;  availalile  in 
snliicient  (|nantity  for  delivery  or  which 
might  not  he  eligible  for  trading  hy  an 
Al’  or  the  investor  for  whit;h  it  is  acting 
or  oth(!r  nihwant  niason. 

In  addition  to  the  list  of  names  and 
nnmhers  of  s(.‘cnrities  constituting  the 
current  Ihiposit  .Sescnrities  of  a  I'  lind 
Deposit,  the  Custodian,  through  the 
N.SCC,  also  will  make  available  on  each 
business  day,  the  estimated  Cash 
Component,  effective  through  and 
including  the  previous  bicsiness  day,  per 
(ireation  Unit  aggregation  of  the  h’und. 

To  be  eligible  to  place  orders  with 
respect  to  creations  and  redemptions  of 
Creation  Units,  an  entity  must  be  (i)  a 
“Participating  Party,”  i.e.,  a  broker- 
dealer  or  other  participant  in  the 
clearing  process  through  the  continuous 
net  settlement  system  of  the  NSCC  or  (ii) 
a  Depository  Trust  Company  (“DTC”) 
Participant  (a  “DTC  Participant”).  In 
addition,  each  Participating  Party  or 
DTC  Participant  (each,  an  AP)  must 
execute  an  agreement  that  has  been 
agreed  to  by  the  Distributor  and  the 
Custodian  with  respect  to  purchases  and 
redemptions  of  Creation  Units. 

All  orders  to  create  Creation  Unit 
aggregations  must  be  received  by  the 
transfer  agent  no  later  than  the  closing 
time  of  the  regular  trading  session  on 
the  NYSE  (ordinarily  4:00  p.m.,  E.T.)  in 
each  case  on  the  date  such  order  is 
placed  in  order  for  creations  of  Creation 
Unit  aggregations  to  be  effected  based 


on  the  NAV  of  Shares  of  the  Fund  as 
next  determined  on  such  date  after 
receipt  of  the  order  in  proper  form. 

In  order  to  redeem  Creation  Units  of 
the  Fund,  an  AP  must  submit  an  order 
to  redeem  for  one  or  more  Creation 
Units.  All  such  orders  must  be  received 
by  the  Fund’s  transfer  agent  in  proper 
form  no  later  than  the  close  of  regular 
trading  on  the  NYSE  (ordinarily  4:00 
p.m.  E.T.)  in  order  to  receive  that  day’s 
closing  NAV  per  Share. 

Availability  of  Information 

The  Fund’s  Web  site 
[www.invescopowershares.com),  which 
will  be  publicly  available  prior  to  the 
public  offering  of  Shares,  will  include  a 
form  of  the  prospectus  for  the  Fund  that 
may  be  downloaded.  The  Web  site  will 
include  the  Share’s  ticker,  CUSIP  and 
exchange  information,  along  with 
additional  quantitative  information 
updated  on  a  daily  basis,  including,  for 
the  Fund:  (1)  Daily  trading  volume,  the 
prior  husine.ss  day’s  rejjorted  NAV  and 
closing  j)ric(!,  inid-])oint  of  the  hid/ask 
sjjread  at  the  time  of  ciilcnlation  of  such 
NAV  (the  “Hid/A.sk  Price”), and  a 
calculation  of  the  preniimn  and 
tliscoimt  oftlu!  Hid/Ask  Price  against 
the  NAV;  and  (2)  flata  in  chart  format 
dis|)laying  the  ire(|nency  distribution  of 
discounts  and  premimns  of  the  daily 
Ilid/Ask  Price  against  tin;  NAV,  witliin 
a|)pro|)riate  ranges,  for  the  most  recently 
com|)leted  calendar  year  and  each  of  the 
four  most  njcently  completed  cahmdar 
(inarters  since  that  year  (or  the  life  of  the 
Fund  if  shorter).  On  each  business  day, 
before  commencement  of  trading  in 
.Shares  in  the  Regular  Market  Se.ssion 
on  the  Exchange,  the  Fund  will  disclose 
on  its  Web  site  the  identities  and 
cjuantities  of  the  portfolio  of  .securities 
and  other  as.sets  (the  “Disclosed 
Portfolio”  as  defined  in  Nasdaq  Rule 
5735(c)(2))  held  by  tbe  Fund  and,  if 
applicable,  the  Subsidiary  that  will  form 
the  basis  for  the  Fund’s  calculation  of 
NAV  at  the  end  of  the  business  day.^^ 


23  The  Bid/Ask  Price  of  the  Fund  will  be 
determined  using  the  mid-point  of  the  highest  bid 
and  the  lowest  offer  on  the  Exchange  as  of  the  time 
of  calculation  of  the  Fund’s  NAV.  The  records 
relating  to  Bid/Ask  Prices  will  be  retained  by  the 
Fund  and  its  service  providers. 

2“  See  Nasdaq  Rule  4120(b)(4)  (describing  the 
three  trading  sessions  on  the  Exchange;  (1)  Pre- 
Market  Session  from  4  a.m.  to  9:30  a.m.  E.T.;  (2) 
Regular  Market  Session  from  9:30  a.m.  to  4  p.m.  or 
4:15  p.m.  E.T.;  and  (3)  Post-Market  Session  from  4 
p.m.  or  4:15  p.m.  to  8  p.m.  E.T.). 

25  Under  accounting  procedures  to  be  followed  by 
the  Fund,  trades  made  on  the  prior  business  day 
(“T”)  will  be  booked  and  reflected  in  NAV  on  the 
current  business  day  (“T+l”).  Notwithstanding  the 
foregoing,  portfolio  trades  that  are  executed  prior  to 
the  opening  of  the  Exchange  on  any  business  day 
may  be  booked  and  reflected  in  NAV  on  such 
business  day.  Accordingly,  the  Fund  will  be  able  to 


The  Disclosed  Portfolio  will  include,  as 
applicable,  the  names,  quantity, 
percentage  weighting  and  market  value 
of  securities  and  other  assets  held  by  the 
Fund  and  the  Subsidiary  and  the 
characteristics  of  such  assets.  The  Web 
site  information  will  be  publicly 
available  at  no  charge. 

In  addition,  for  the  Fund,  an 
estimated  value,  defined  in  Rule 
5735(c)(3)  as  the  “Intraday  Indicative 
Value,”  that  reflects  an  estimated 
intraday  value  of  the  Fund’s  portfolio 
(including  the  Subsidiary’s  portfolio), 
will  be  disseminated.  Moreover,  the 
Intraday  Indicative  Value,  available  on 
the  NASDAQ  OMX  Information  LLC 
proprietary  index  data  service will  he 
based  upon  the  current  value  for  the 
components  of  the  Di.sclosed  Portfolio 
and  will  bo  updated  and  widely 
dis.seminated  by  one  or  more  major 
market  data  vendors  and  broadly 
disjdayed  at  lea.st  every  15  seconds 
during  the  Regular  Market  .Session. 

Tb(!  dissciinination  of  the  Intraday 
Indicative  Value,  together  with  th(! 
Disclo.sed  Portlblio,  will  allow  investtirs 
to  determine  the  value  of  the  imderlying 
portfolio  of  the  Fund  on  a  daily  basis 
and  will  provide  a  close  estimate  of  that 
value  Ihronghoni  the  trading  day. 

Intra-day,  executable  price  (piolalions 
on  the  securities  and  other  assets  held 
liy  llie  I'lind  and  the  .Snhsidiary  will  be 
available  from  major  broker-dealer  firms 
or  on  the  exchange  on  which  they  are 
traded,  as  a|)|)licahle.  Intra-day  price 
information  on  the  securities  and  other 
as.sets  held  hy  the  Fund  will  also  he 
available  through  snbscrijition  or  free 
services  that  can  be  acce.ssed  by  APs 
and  other  inve.stors:  (a)  Pricing 
information  for  ecpiity  securities, 
investment  company  securities,  and 
equity  index  futures  will  be  publicly 
available  on  public  financial  Web  sites, 
and  through  subscription  services  such 
as  Bloomberg  and  Thompson  Reuters; 
and  (b)  pricing  information  related  to 
currency  forward  and  futures  contracts, 
index  options,  VIX  futures  contracts, 
and  interest  rate  futures  contracts  will 
be  available  through  subscription 
services  such  as  Bloomberg  and 
Thompson  Reuters.  Pricing  information 
for  U.S.  Government  securities  and  cash 
equivalents  will  be  available  through 


disclose  at  the  beginning  of  the  business  day  the 
portfolio  that  will  form  the  basis  for  the  NAV 
calculation  at  the  end  of  the  business  day. 

25  Currently,  the  NASDAQ  OMX  Global  Index 
Data  Service  (“GIDS”)  is  the  NASDAQ  OMX  global 
index  data  feed  service,  offering  real-time  updates, 
daily  summary  messages,  and  access  to  widely 
followed  indexes  and  Intraday  Indicative  Values  for 
ETFs.  GIDS  provides  investment  professionals  with 
the  daily  information  needed  to  track  or  trade 
NASDAQ  OMX  indexes,  listed  ETFs,  or  third-party 
partner  indexes  and  ETFs. 
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subscription  services  such  as 
Bloomberg,  Markit  and  Thompson 
Reuters. 

Investors  will  also  be  able  to  obtain 
the  Fund’s  Statement  of  Additional 
Information  (“SAI”),  the  Fund’s 
Shareholder  Reports,  and  its  Trust’s 
Form  N-CSR  and  Form  N-SAR,  each  of 
which  is  filed  twice  a  year  except  the 
SAI  which  is  filed  at  least  annually.  The 
Fund’s  SAI  and  Shareholder  Reports 
will  be  available  free  upon  request  from 
the  Trust,  and  those  documents  and  the 
Form  N-CSR  and  Form  N-SAR  may  be 
viewed  on-screen  or  downloaded  from 
the  Commission’s  Web  site  at 
www.sec.gov.  Information  regarding 
market  price  and  trading  volume  of  the 
Shares  will  be  continually  available  on 
a  real-time  basis  throughout  the  day  on 
brokers’  computer  screens  and  other 
electronic  .services.  Information 
regarding  the  previous  day’s  clo.sing 
price  and  trading  voIuiik;  for  llu;  .Slianjs 
will  he  published  daily  in  the  financial 
section  of  n(!w.s|)apers.  Quotation  and 
last  sale  information  for  the  .Shares  will 
he  available  via  Nas(ia(|  ])ro|)ri(;tary 
(|note  and  trach;  services,  as  wisll  as  in 
accordance  with  the  tlnlist(;(l  Trading 
l*rivi  leges  and  t  he  ( ionsoli dated  Tape 
Association  |)lans  or  through  the 
( )|)tions  I’rice  Ihiporting  Authority,  as 
applical)le,  lor  the  .Shares.  .Similarly, 
(|notation  and  last  .sale  information  for 
any  underlying  exchange  traded 
products  will  also  he  available  via  the 
(jiiote  and  trade  services  of  their 
res|)(;ctive  |)rimary  (jxchanges,  as  well  as 
in  accordance  with  the  Unlisted  Trading 
I’rivileges  and  the  Consolidated  Tape 
A.ssociation  plans  for  ;my  such 
imd(!rlying  (ixchange-traded  products. 

Additional  information  regarding  the 
loind  and  the  Shares,  including 
investment  strategies,  risks,  creation  and 
redemption  procedures,  fees,  portfolio 
holdings  disclo.sure  policies, 
distributions  and  taxes  will  be  included 
in  the  Registration  Statement. 

Initial  and  Continued  Listing 

The  Shares  will  conform  to  the  initial 
and  continued  listing  criteria  applicable 
to  Managed  Fund  Shares,  as  set  forth 
under  Rule  5735.  The  Exchange 
represents  that,  for  initial  and/or 
continued  listing,  the  Fund  and  the 
Subsidiary  will  be  in  compliance  with 
Rule  lOA-3  27  under  the  Act.  A 
minimum  of  100,000  Shares  will  be 
outstanding  at  the  commencement  of 
trading  on  the  Exchange.  The  Exchange 
will  obtain  a  representation  from  the 
issuer  of  the  Shares  that  the  NAV  per 
Share  will  be  calculated  daily  and  that 
the  NAV  and  the  Disclosed  Portfolio 


27  See  17  CFR  240.10A-3. 


will  be  made  available  to  all  market 
participants  at  the  same  time. 

Trading  Halts 

With  respect  to  trading  halts,  the 
Exchange  may  consider  all  relevant 
factors  in  exercising  its  discretion  to 
halt  or  suspend  trading  in  the  Shares  of 
the  Fund.  Nasdaq  will  halt  trading  in 
the  Shares  under  the  conditions 
specified  in  Nasdaq  Rules  4120  and 
4121,  including  the  trading  pauses 
under  Nasdaq  Rules  4120(aKll)  and 
(12).  Trading  may  be  halted  because  of 
market  conditions  or  for  reasons  that,  in 
the  view  of  the  Exchange,  make  trading 
in  the  Shares  inadvisable.  These  may 
include:  (1)  The  extent  to  which  trading 
is  not  occurring  in  the  securities  and 
other  assets  constituting  the  Uisclo.sed 
Portfolio  of  the  Fund  and  the 
Subsidiary;  or  (2)  whether  other  unusual 
conditions  or  circumstances  detrimental 
to  the  maintenance  of  a  fair  and  orderly 
market  are  pr(!.sent.  Trading  in  the 
.Shares  also  will  he  siihject  to  Rule 
5735((l)(2)(l)),  which  sets  forth 
circumstances  under  which  .Shares  of 
the  Ftind  may  he  halt(!(l. 

Trading  RnhiS 

Nasda(|  deems  the  .Shares  l(t  he  (spniy 
.s(!cnril ies,  thus  rendering  trading  in  the 
.Shares  snhjeci  to  Na.sda(|’s  existing  rides 
governing  the  trading  of  eipiity 
secnrilies.  Nasdaij  will  allow  trading  in 
the  .Shares  from  4:00  a.m.  until  t{;00 
p.m.  I'i.T.  The  I'ixchange  has  ap|)ropriate 
rides  to  facilitate  tran.sactions  in  the 
.Shares  during  all  trading  .sessions.  As 
lirovided  in  Nasdai]  Rule  5735(h)(3),  the 
minimnm  price  variation  foripioting 
and  entry  of  orders  in  Managed  Fund 
Shares  traded  on  the  Exchange  is  ,$0.01. 

.Surveillance 

'rhe  Exchange  represents  that  trading 
in  the  Shares  will  be  subject  to  the 
existing  trading  surveillances, 
administered  by  both  Nasdaq  and  also 
the  Financial  Industry  Regulatory 
Authority  (“FINRA”),  on  behalf  of  the 
Exchange,  which  are  designed  to  detect 
violations  of  Exchange  rules  and 
applicable  federal  securities  laws.'^s  The 
Exchange  represents  that  these 
procedures  are  adequate  to  properly 
monitor  Exchange  trading  of  the  Shares 
in  all  trading  sessions  and  to  deter  and 
detect  violations  of  Exchange  rules  and 
applicable  federal  securities  laws. 

The  surveillances  referred  to  above 
generally  focus  on  detecting  securities 
trading  outside  their  normal  patterns, 
which  could  be  indicative  of 


28  FINRA  surveils  trading  on  the  Exchange 
pursuant  to  a  regulatory  services  agreement.  The 
Exchange  is  responsible  for  FINRA’s  performance 
under  this  regulatory  services  agreement. 


manipulative  or  other  violative  activity. 
When  such  situations  are  detected, 
surveillance  analysis  follows  and 
investigations  are  opened,  where 
appropriate,  to  review  the  behavior  of 
all  relevant  parties  for  all  relevant 
trading  violations.  FINRA,  on  behalf  of 
the  Exchange,  will  communicate  as 
needed  regarding  trading  in  the  Shares 
and  other  exchange-traded  securities 
and  instruments  held  by  the  Fund  and 
the  Subsidiary  with  other  markets  and 
other  entities  that  are  members  of  the 
ISG,29  and  FINRA  may  obtain  trading 
information  regarding  trading  in  the 
Shares  and  other  exchange-traded 
securities  and  instruments  held  by  the 
Fund  and  the  Subsidiary  from  such 
markets  and  other  entities.  In  addition, 
the  Exchange  may  obtain  information 
regarding  trading  in  the  Shares  and 
other  exchange-traded  securities  and 
instruments  held  by  the  Eimd  and  the 
Subsidiary  from  markets  and  other 
entities  that  are  memhers  of  hSU,  which 
inchides  securities  and  fninres 
exchanges,  or  with  which  the  Exchange 
has  ill  |)lace  a  com|)rehen.sive 
surveillance  sharing  agreement. 

In  addition,  to  the  extent  that  the 
I'lmd  or  the  .Snhsidiary  were  to  invest  in 
derivative  iiistrmnents,  such 
i iistriiments  held  hy  the  l■'lmd  or  the 
.Snhsidiary  shall  have  their  priiici|)al 
trading  market  he  a  meniher  of  I.S( )  or 
a  market  with  which  the  i'ixchange  has 
a  comprehensive  surveillance  sharing 
agreement. 

In  addition,  the  Exchange  also  has  a 
general  policy  prohihiting  the 
distrihntion  of  material,  non-pnhiic 
information  by  its  employees. 

Information  (iircular 

Prior  to  the  commencement  of 
trading,  the  Exchange  will  inform  its 
members  in  an  Information  (iircular  of 
the  special  characteristics  and  risks 
associated  with  trading  the  Shares. 
Specifically,  the  Information  Circular 
will  discuss  the  following:  (1)  The 
procedures  for  purchases  and 
redemptions  of  Shares  in  Creation  Units 
(and  that  Shares  are  not  individually 
redeemable);  (2)  Nasdaq  Rule  2111A, 
which  imposes  suitability  obligations  on 
Nasdaq  members  with  respect  to 
recommending  transactions  in  the 
Shares  to  customers;  (3)  how 
information  regarding  the  Intraday 
Indicative  Value  is  disseminated;  (4)  the 
risks  involved  in  trading  the  Shares 
during  the  Pre-Market  and  Post-Market 


28  For  a  list  of  the  current  members  of  ISG,  see 
n’ww.isgportal.org.  The  Exchange  notes  that  not  all 
components  of  the  Disclosed  Portfolio  may  trade  on 
markets  that  are  members  of  ISG  or  with  which  the 
Exchange  has  in  place  a  comprehensive 
surveillance  sharing  agreement. 
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Scs.sioiis  wlien  an  ujjdated  Intraday 
Indicative  Value  will  not  be  calcnliited 
or  ])id)li(:ly  di.sseininated;  (.'))  the 
re(|nireinent  that  m(!inl)r;r.s  deliver  a 
|)rosj)ectiis  to  inve.stors  purchasing 
newly  issued  Shares  prior  to  or 
concurrently  with  tlu;  coidinnation  of  a 
transaction;  and  (0)  trading  information. 

In  addition,  the  Information  (arcnlar 
will  advise  members,  prior  to  the 
c:ommencement  of  trading,  of  the 
])ro.spectus  delivery  requirements 
applicable  to  the  h’und.  Members 
purchasing  Shares  from  the  Fund  for 
resale  to  investors  will  deliver  a 
prospectus  to  such  investors.  The 
Information  Circular  will  also  discuss 
any  exemptive,  no-action  and 
interpretive  relief  granted  by  the 
Commission  from  any  rules  under  the 
Act. 

Additionally,  the  Information  Circular 
will  reference  that  the  Fund  is  subject 
to  various  fees  and  expenses  described 
in  the  Registration  Statement.  The 
Information  Circular  will  also  disclose 
the  trading  hours  of  the  Shares  of  the 
Fund  and  the  applicable  NAV 
calculation  time  for  the  Shares.  The 
Information  Circular  will  disclose  that 
information  about  the  Shares  of  the 
Fund  will  be  publicly  available  on  the 
Fund’s  Web  site. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposal  is 
consistent  with  Section  6(b)  of  the  Act 
in  general,  and  Section  6(b)(5)  of  the 
Act  in  particular,  in  that  it  is  designed 
to  prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  in  general,  to  protect  investors  and 
the  public  interest. 

The  Exchange  believes  that  the 
proposed  rule  change  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices  in  that  the  Shares  will 
be  listed  and  traded  on  the  Exchange 
pursuant  to  the  initial  and  continued 
listing  criteria  in  Nasdaq  Rule  5735.  The 
Exchange  represents  that  trading  in  the 
Shares  will  be  subject  to  the  existing 
trading  surveillances,  administered  by 
both  Nasdaq  and  FINRA,  on  behalf  of 
the  Exchange,  which  are  designed  to 
detect  violations  of  Exchange  rules  and 
applicable  federal  securities  laws  and 
are  adequate  to  properly  monitor  trading 
in  the  Shares  in  all  trading  sessions.  The 
Adviser  is  affiliated  with  a  broker-dealer 
and  has  implemented  a  fire  wall  with 


rcsjMict  to  its  hrokcr-dealcr  affiliate 
nigardiiig  acce.ss  to  iiifonnation 
concerning  the  com|)osition  and/or 
changes  to  tlui  Fund’s  portfolio.-"  In 
addition,  paragra])h  (g)  of  Nasdacj  Rule 
57,35  lurtluir  reciuires  that  ])er.sonnel 
who  make  decisions  on  an  open-caul 
fund’s  portfolio  comj)osition  must  be 
sidjject  to  procedures  designed  to 
prevent  the  u,se  and  di.ssemination  of 
material,  non-piiblic  information 
regarding  the  open-end  fund’s  portfolio. 
'I’be  Fund’s  and  the  Subsidiary’s 
investments  will  be  consistent  with  the 
Fund’s  investment  objective. 
Additionally,  the  Fund  may  engage  in 
frequent  and  active  trading  of  portfolio 
securities  to  achieve  its  investment 
objective.  One  or  more  of  the  Strategies 
may  utilize  instruments  or  investment 
techniques  that  have  a  leveraging  effect 
on  the  Fund.  This  effective  leverage 
occurs  when  the  Fund’s  market 
exposure  exceeds  the  amoimts  actually 
invested.  Any  instance  of  effective 
leverage  will  be  covered  in  accordance 
with  guidance  promulgated  by  the 
Commission  and  its  staff. T^e  Fund 
does  not  presently  intend  to  engage  in 
any  form  of  borrowing  for  investment 
purposes,  and  will  not  be  operated  as  a 
“leveraged  ETF,’’  i.e.,  it  will  not  be 
operated  in  a  manner  designed  to  seek 
a  multiple  of  the  performance  of  an 
underlying  reference  index. 

FINRA  may  obtain  information  via 
ISG  from  other  exchanges  that  are 
members  of  ISG.  In  addition,  the 
Exchange  may  obtain  information 
regarding  trading  in  the  Shares  and 
other  exchange-traded  securities  and 
instruments  held  by  the  Fund  and  the 
Subsidiary  from  markets  and  other 
entities  that  are  members  of  ISG,  which 
includes  securities  and  futmres 
exchanges,  or  with  which  the  Exchange 
has  in  place  a  comprehensive 
surveillance  sharing  agreement.  In 
addition,  to  the  extent  that  the 
Subsidiary  were  to  invest  in  derivative 
instruments,  such  instruments  held  by 
the  Subsidiary  shall  have  their  principal 
trading  market  be  a  member  of  ISG  or 
a  market  with  which  the  Exchange  has 
a  comprehensive  surveillance  sharing 
agreement. 

If  the  Fund  invests  in  the  Subsidiary, 
it  will  invest  no  more  than  25%  of  its 
total  assets  in  the  Subsidiary.  The  Fund 
may  hold  up  to  an  aggregate  amount  of 
15%  of  its  net  assets  in  illiquid 


To  the  extent  the  Fund  uses  a  Sub- Adviser,  that 
Sub- Adviser  will  also  implement  a  fire  wall  with 
respect  to  its  broker-dealer  affiliates,  if  any, 
regarding  access  to  information  concerning  the 
composition  and/or  changes  to  the  Fund’s  portfolio. 

32  In  re  Securities  Trading  Practices  of  Investment 
Companies,  SEC  Rel.  No.  IC-10666  (April  27, 1979). 


.s(!Ciirili(is  or  other  illitpiid  as.sets 
(calciilattui  at  the  time  of  iiivestieent). 

The  pro])osed  rule  clumge  is  desigmsd 
to  promote  just  and  etpiitable  |)rinci|)le.s 
of  trade;  and  to  ])rotect  inve.stors  and  the 
jtnhlic  interest  in  that  the  I'ixchange  will 
obtain  a  rtqjns.sentation  from  tin;  i.ssn(!r 
of  the  Shares  that  the  NAV  per  Share 
will  be  calculated  daily  and  that  the 
NAV  and  the  Disclo.sed  Portfolio  will  be; 
made  available  to  all  market 
jiartici pants  at  the  same  time.  In 
addition,  a  large  amount  of  information 
will  be  publicly  available  regarding  the 
Fund  and  the  Shares,  thereby  promoting 
market  transparency.  Moreover,  the 
Intraday  Indicative  Value,  available  on 
the  NASDAQ  OMX  Information  LEG 
proprietary  index  data  service  will  be 
widely  disseminated  by  one  or  more 
major  market  data  vendors  at  least  every 
15  seconds  during  the  Regular  Market 
Session.  On  each  business  day,  before 
commencement  of  trading  in  Shares  in 
the  Regular  Market  Session  on  the 
Exchange,  the  Fund  will  disclose  on  its 
Web  site  the  Disclosed  Portfolio  of  the 
Fund  and  the  Subsidiary  that  will  form 
the  basis  for  the  Fund’s  calculation  of 
NAV  at  the  end  of  the  business  day. 
Information  regarding  market  price  and 
trading  volume  of  the  Shares  will  be 
continually  available  on  a  real-time 
basis  throughout  the  day  on  brokers’ 
computer  screens  and  other  electronic 
services,  and  quotation  and  last  sale 
information  for  the  Shares  will  be 
available  via  Nasdaq  proprietary  quote 
and  trade  services,  as  well  as  in 
accordance  with  the  Unlisted  Trading 
Privileges  and  the  Gonsolidated  Tape 
Association  plans  for  the  Shares. 
Similarly,  quotation  and  last  sale 
information  for  any  underlying 
exchange-traded  products  will  also  be 
available  via  the  quote  and  trade 
services  of  their  respective  primary 
exchanges,  as  well  as  in  accordance 
with  the  Unlisted  Trading  Privileges 
and  the  Gonsolidated  Tape  Association 
plans  or  through  the  Options  Price 
Reporting  Authority,  as  applicable,  for 
any  such  underlying  exchange-traded 
products.  Intra-day  price  information 
will  be  available  through  public 
financial  Web  sites  or  subscription 
services,  such  as  Bloomberg,  Markit  and 
Thomson  Reuters,  which  can  be 
accessed  by  Authorized  APs  and  other 
investors. 

The  Fund’s  Web  site  will  include  a 
form  of  the  prospectus  for  the  Fund  and 
additional  data  relating  to  NAV  and 
other  applicable  quantitative 
information.  Moreover,  prior  to  the 
commencement  of  trading,  the  Exchange 
will  inform  its  members  in  an 
Information  Gircular  of  the  special 
characteristics  and  risks  associated  with 


30  15  U.S.C.  78(fl(b)(5). 
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Iradiiif^  the  Shares.  ’rra(liii}>  in  Sliares  of 
tlie  I'liiid  will  Ix!  halted  niid(a'  the 
conditions  specified  in  Nasdacj  Knles 
41  20  and  4121  or  hecaiise  of  mark(!t 
conditions  or  lor  reasons  that,  in  the 
view  of  the  l';xchanf>e,  make  trading  in 
tin;  Shares  inadvisable,  and  trading  in 
the  Shar{!s  will  lx;  snhject  to  Naschxj 
Rnhi  .^)72.')(d)(2)(l)),  which  sets  forth 
circaimstances  under  which  Shares  of 
th(!  Fund  may  he  halted.  In  addition,  as 
noted  above,  investors  will  have  ready 
access  to  information  regarding  the 
Fund’s  holdings,  the  Intraday  Indicative 
Value,  the  Disclosed  Portfolio,  and 
quotation  and  last  sale  information  for 
the  Shares. 

The  proposed  rule  change  is  designed 
to  perfect  the  mechanism  of  a  free  and 
open  market  and,  in  general,  to  protect 
investors  and  the  public  interest  in  that 
it  will  facilitate  the  listing  and  trading 
of  an  additional  type  of  actively- 
managed  exchange-traded  product  that 
will  enhance  competition  among  market 
participants,  to  the  benefit  of  investors 
and  the  marketplace.  As  noted  above, 
FINRA,  on  behalf  of  the  Exchange,  has 
in  place  surveillance  procedures 
relating  to  trading  in  the  Shares  and  will 
communicate  as  needed  regarding 
trading  in  the  Shares  and  other 
exchange-traded  securities  and 
instruments  held  by  the  Fund  and  the 
Subsidiary  with  other  markets  and  other 
entities  that  are  members  of  the  ISG. 
FINRA  also  may  obtain  trading 
information  regarding  trading  in  the 
Shares  and  other  exchange-traded 
securities  and  instruments  held  by  the 
Fund  and  the  Subsidiary  from  such 
markets  and  other  entities.  In  addition, 
the  Exchange  may  obtain  information 
regarding  trading  in  the  Shares  and 
other  exchange-traded  securities  and 
instruments  held  by  the  Fund  and  the 
Subsidiary  from  markets  and  other 
entities  that  are  members  of  ISG,  which 
includes  securities  and  futures 
exchanges,  or  with  which  the  Exchange 
has  in  place  a  comprehensive 
surveillance  sharing  agreement. 
Furthermore,  as  noted  above,  investors 
will  have  ready  access  to  information 
regarding  the  Fund’s  holdings,  the 
Intraday  Indicative  Value,  the  Disclosed 
Portfolio,  and  quotation  and  last  sale 
information  for  the  Shares. 

For  the  above  reasons,  Nasdaq 
believes  the  proposed  rule  change  is 
consistent  with  the  requirements  of 
Section  6(b)(5)  of  the  Act. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 


of  the  |)ur|)()ses  of  the  Acl.  Tlx; 

Exchange  believes  that  the  pn>|)o.sed 
rule  change  will  facilitali;  the  listing  and 
trading  t)f  an  additional  ly|)e  of  actively- 
managed  exchange-tradexi  fund  that  will 
(xdiance  competition  among  market 
participants,  to  tin;  benefit  of  investors 
and  the  marketplace. 

C.  Self-Hogulaloiy  Organization’s 
Siatemont  on  Conunents  on  the 
Proposed  Buie  Change  Received  Prom 
Members,  Participants,  or  Others 

Written  comments  wore  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  45  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  shall:  (a)  By  order 
approve  or  disapprove  such  proposed 
rule  change,  or  (b)  institute  proceedings 
to  determine  whether  the  proposed  rule 
change  should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods; 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://www.sec.gov/ 
rules/sro.shtmiy,  or 

•  Send  an  email  to  rule-comments® 
sec.gov.  Please  include  File  Number  SR- 
NASDAQ-2014-027  on  the  subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NASDAQ-2014-027.  This 
file  number  should  be  included  on  the 
subject  line  if  email  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Conunission’s 
Internet  Web  site  [http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 


Commi.ssioii,  and  all  wrill(!n 
communications  relating  to  the 
|)ropo.sed  role  change;  between  the 
Commi.ssion  and  any  |)er.son,  other  than 
those;  that  may  he;  withhe;lel  freein  the; 
pnhiie:  in  ae:ce)relanc:e;  with  the; 
preevisieens  e)f  5  U.S.C.  552,  will  he; 
available;  leer  We;h  site;  vi(;wing  and 
printing  in  the  Ce)nmiissie)n’s  Public 
R(;ference  R(X)m,  100  F  Street,  NE., 
Wa.shington,  DC.  20549  on  eefficial 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  be  posted  without  change; 
the  Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Nmnber  SR- 
NASDAQ-2014-027,  and  should  be 
submitted  on  or  before  May  2,  2014. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.33 
Kevin  M.  O’Neill, 

Deputy  Secretary. 

[FR  Doc.  2014-08127  Filed  4-10-14;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-71884;  File  No.  SR-ISE- 
2014-22] 

Self-Regulatory  Organizations; 
international  Securities  Exchange, 

LLC;  Notice  of  Filing  and  immediate 
Effectiveness  of  a  Proposed  Ruie 
Change  Reiating  to  Ruie  703A 

April  7,  2014. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”),^  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that,  on  April  4, 
2014,  the  International  Securities 
Exchange,  LLC  (“Exchange”  or  “ISE”) 
filed  with  the  Securities  and  Exchange 
Commission  (the  “Commission”)  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


33  17  CFR  200.30-3(a)(12). 
’15  U.S.C.  78s(b)(l). 

3 17  CFR  240.19b-4. 
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I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  ISE  proposes  to  extend  a  pilot 
program  imder  Rule  703A(d)  that 
suspends  Rule  720  regarding  obvious 
errors  during  Limit  and  Straddle  States 
in  securities  that  underlie  options 
traded  on  the  ISE.  The  text  of  the 
proposed  rule  change  is  available  on  the 
Exchange’s  Web  site  [http:// 
www.ise.com),  at  the  principal  office  of 
the  Exchange,  and  at  the  Commission’s 
Public  Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  April  5,  2013,3  the  Commission 
approved  a  proposed  rule  change 
designed  to  address  certain  issues 
related  to  the  Plan  to  Address 
Extraordinary  Market  Volatility 
Ihinsuant  to  Rule  608  of  Regulation  NMS 
under  the  Act  (the  “Limit  IJp-Limit 
Down  Plan”  or  the  “Plan”).'’  The  rules 
adopted  in  that  filing  established  a  one 
year  pilot  program  to  exclude 
transactions  executed  during  a  Limit 
State  3  or  Straddle  State “  from  the 
obvious  error  provisions  of  Rxde  720. 
The  purpo.se  of  this  filing  is  to  extend 


■'  S(h;  .Sociiritie.s  I^xchungo  At;t  Koloaso  No.  (>932?) 
(April  5,  2013),  78  KK  210.37  (April  11, 2014)  (.SR- 
I.SI';-201 3-22)  (Apjjroval  Order);  09110  (March  11, 
2013)  78  KK  10720  (March  18,  2013)  (.SK-I.Sli-2013- 
22)  (Notice  of  Filing). 

'*  Sea  Securities  lixchange  Act  Release  No.  07091 
(May  31,  2012),  77  FR  33498  (June  6,  2012)  (the 
"Limit  Up-Limit  Down  Release”). 

'•The  term  “Limit  State”  means  the  condition 
when  the  national  best  bid  or  national  best  offer  for 
an  underlying  security  equals  an  applicable  price 
band,  as  determined  by  the  primary  listing 
exchange  for  the  underlying  security.  See  ISE  Rule 
703A. 

“The  term  “Straddle  State”  means  the  condition 
when  the  national  best  bid  or  national  best  offer  for 
an  underlying  security  is  non-executable,  as 
determined  by  the  primary  listing  exchange  for  the 
underlying  security,  but  the  security  is  not  in  a 
Limit  State.  See  ISE  Rule  703  A. 


the  effectiveness  of  this  pilot  program  to 
coincide  with  the  proposed  extension  of 
the  Limit  Up-Limit  Down  Plan  to 
February  20,  2015.^ 

The  Exchange  believes  the  benefits  to 
market  participants  from  this  provision 
should  continue  on  a  pilot  basis.  The 
Exchange  continues  to  believe  that 
adding  certainty  to  the  execution  of 
orders  in  Limit  or  Straddle  States  will 
encourage  market  participants  to 
continue  to  provide  liquidity  to  the 
Exchange,  and,  thus,  promote  a  fair  and 
orderly  market  during  these  periods. 
Barring  this  provision,  the  obvious  error 
provisions  of  Rule  720  would  likely 
apply  in  many  instances  during  Limit 
and  Straddle  States.  The  Exchange 
believes  that  continuing  the  pilot  will 
protect  against  any  unanticipated 
consequences  in  the  options  markets 
during  a  Limit  or  Straddle  State.  Thus, 
the  Exchange  believes  that  the 
protections  of  current  rule  should 
continue  while  the  industry  gains 
further  experience  operating  the  Plan. 

Pursuant  to  a  letter  filed  in 
connection  with  the  order  approving  the 
establishment  of  the  pilot,®  the 
Exchange  committed  to  submit  monthly 
data  regarding  the  program.  In  addition, 
the  Exchange  agreed  to  submit  an 
overall  analysis  of  the  pilot  in 
conjunction  with  the  data  submitted 
under  the  Plan  and  any  other  data  as 
requested  by  the  Commission.  The 
Exchange  now  notes  that  each  month, 
the  Exchange  shall  provide  to  the 
Commission,  and  the  public,  a  dataset 
containing  the  data  for  each  Straddle 
and  Limit  State  in  optionable  stocks  that 
had  at  least  one  trade  on  the  Exchange.® 
For  each  trade  on  the  Exchange,  the 
Exchange  will  provide  (a)  the  .stock 
symhol,  option  symbol,  time  at  the  start 
of  the  Straddle  or  Limit  State,  an 
indicator  for  whether  it  is  a  Straddle  or 
Limit  State,  and  (b)  for  the  trades  on  the 
kixchange,  the  executed  volume,  time- 
weighted  quoted  bid-ask  spread,  time- 
weighted  average  quoted  depth  at  the 
bid,  time-weighted  average  quoted 
depth  at  the  offer,  high  execution  price, 
low  execution  price,  number  of  trades 
for  which  a  request  for  review  for  error 
was  received  during  Straddle  and  Limit 
States,  an  indicator  variable  for  whether 
those  options  outlined  above  have  a 


^  Sec  Exchange  Act  Release  No.  71649  (March  5, 
2014),  79  FR  13696  (March  11, 2014)  (Seventh 
Amendment  to  the  Limit-Up  Limit-Down  Flan). 

"  See  letter  from  Michael  Simon,  General  Counsel, 
International  Securities  Exchange,  LLC,  dated  April 
4,  2013, 

“The  Exchange  also  notes  that  it  will  be 
supplying  the  Commission  this  data  retroactively 
from  April  2013-March  2014  as  soon  as  practicable. 
The  Exchange  will  also  provide  the  Commission 
with  this  data  on  a  monthly  basis  from  March  2014 
through  the  end  of  the  pilot. 


price  change  exceeding  30%  during  the 
underlying  stock’s  Limit  or  Straddle 
State  compared  to  the  last  available 
option  price  as  reported  by  OPRA  before 
the  start  of  the  Limit  or  Straddle  State 
(1  if  observe  30%  and  0  otherwise),  and 
another  indicator  variable  for  whether 
the  option  price  within  five  minutes  of 
the  underlying  stock  leaving  the  Limit 
or  Straddle  State  (or  halt  if  applicable) 
is  30%  away  from  the  price  before  the 
start  of  the  Limit  or  Straddle  State. 

In  addition,  the  Exchange  will 
provide  to  the  Commission,  no  later 
than  September  30,  2014,  assessments 
relating  to  the  impact  of  the  operation 
of  the  obvious  error  rules  during  Limit 
and  Straddle  States  including:  (1)  an 
evaluation  of  the  statistical  and 
economic  impact  of  Limit  and  Straddle 
States  on  liquidity  and  market  quality  in 
the  options  markets,  and  (2)  an 
assessment  of  whether  the  lack  of 
obvious  error  rules  in  effect  during  the 
Straddle  and  Limit  States  are 
problematic.  This  data  will  be  submitted 
under  separate  cover.  Confidential 
treatment  under  the  Freedom  of 
Information  Act  is  requested  regarding 
the  analysis. 

2.  Statutory  Basis 

The  Exchange  believes  that  its 
proposal  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  that  are 
applicable  to  a  national  seciuities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b)  of  the 
Act.’®  In  particular,  the  proposal  is 
consLstent  with  Section  6(b)(5)  of  the 
Act,”  because  it  is  designed  to  promote 
jiLst  and  equitable  principles  of  trade, 
remove  impediments  to  and  perfect  the 
mechanisms  of  a  free  and  open  market 
and  a  national  market  .system  and,  in 
general,  to  jirotect  investors  and  the 
jniblic  interest.  Additionally,  the 
I'ixchange  believes  the  proposed  rule 
change  is  consi.stent  with  the  Section 
6(t))(5)  ’3  reejuirement  that  the  rules  of 
an  exchange  not  be  designed  to  permit 
unfair  discrimination  between 
customers,  i.ssuers,  brokers,  nr  dealers. 

In  particular,  the  fixchange  further 
believes  that  it  is  necessary  and 
appropriate  in  the  intere.st  of  promoting 
fair  and  orderly  markets  to  exclude 
transactions  executed  during  a  Limit  or 
Straddle  State  from  certain  aspects  of 
Rule  720.  The  Exchange  believes  the 
application  of  the  current  rule  will  be 
impracticable  given  the  lack  of  a  reliable 
national  best  bid  or  offer  in  the  options 
market  during  Limit  and  Straddle 


’“15  U.S.C.  78f(b). 
’’15U.S.C.  78f(b)(5). 
”'/d. 
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States,  and  that  the  resulting  actions 
(i.e.,  nullified  trades  or  adjusted  prices) 
may  not  be  appropriate  given  market 
conditions.  Extension  of  this  pilot 
would  ensure  that  limit  orders  that  are 
filled  during  a  Limit  or  Straddle  State 
would  have  certainty  of  execution  in  a 
manner  that  promotes  just  and  equitable 
principles  of  trade,  removes 
impediments  to,  and  perfects  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system.  Thus,  the 
Exchange  believes  that  the  protections 
of  the  pilot  should  continue  while  the 
industry  gains  further  experience 
operating  the  Plan. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  Specifically, 
the  Exchange  believes  that,  by  extending 
the  expiration  of  the  pilot,  the  proposed 
rule  change  will  allow  for  further 
analysis  of  the  pilot  and  a  determination 
of  how  the  pilot  shall  be  structured  in 
the  future.  In  doing  so,  the  proposed 
rule  change  will  also  serve  to  promote 
regulatory  clarity  and  consistency, 
thereby  reducing  burdens  on  the 
marketplace  and  facilitating  investor 
protection.  The  Exchange  further  notes 
that  other  options  exchanges  have  filed 
to  extend  their  own  obvious  error  pilots 
to  coincide  with  the  proposed  extension 
of  the  Limit  Up-Limit  Down  Plan.^^ 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

'I'ho  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  proposed  rule  c;hange.  The 
hixchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interest(!d  parties. 

III.  Date  of  KfTectiveness  of  the 
Proposed  Rule  (Change  and  Timing  for 
(iommission  Action 

Ihicause  the  proposed  rule  change 
does  not  (i)  significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (ii)  impo.se  any  significant 
burden  on  competition;  and  (iii)  become 
operative  for  30  days  from  the  date  on 
which  it  was  filed,  or  such  shorter  time 
as  the  Commission  may  designate  if 
consistent  with  the  protection  of 
investors  and  the  public  interest,  the 
proposed  rule  change  has  become 
effective  pursuant  to  Section  19(bK3KA) 


’3SeeCBOE-2014-033. 


of  the  Act  and  Rule  19b-4(f)(6)(iii) 
thereunder. 

The  Exchange  has  asked  the 
Commission  to  waive  the  30-day 
operative  delay  so  that  the  proposal  may 
become  operative  immediately  upon 
filing.  The  Exchange  stated  that  waiver 
of  this  requirement  will  allow  the 
Exchange  to  extend  the  pilot  program 
prior  to  its  expiration  on  April  8,  2014. 
The  Exchange  also  stated  that  the 
proposal  will  allow  for  the  least  amount 
of  market  disruption  as  the  pilot  will 
continue  as  it  currently  does, 
maintaining  the  status  quo.  For  these 
reasons,  the  Commission  believes  that 
the  proposed  rule  change  presents  no 
novel  issues  and  that  waiver  of  the  30- 
day  operative  delay  is  consistent  with 
the  protection  of  investors  and  the 
public  interest.  Therefore,  the 
Commission  designates  the  proposed 
rule  change  to  be  operative  upon 
filing.^® 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  summarily  may 
temporarily  suspend  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act.  If  the 
Commission  takes  such  action,  the 
Commission  shall  institute  proceedings 
to  determine  whether  the  proposed  rule 
should  be  approved  or  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  c;oncorning  the  foregoing, 
including  whether  the  proposed  ride 
change  is  consistent  with  the  Act. 
Comments  may  be  .submitted  by  any  of 
the  following  methods: 

Ft  act  ran  i  c  Com  men  t  s 

•  Use  the  (Commission’s  Internet 
comment  form  [http://www.sec.gov/ 
rules/sro.shtmiy,  or 

•  .Send  an  email  to  ruIe-comment,s@ 
sec.gov.  Please  include  File  Number  SR- 
lSE-2014-22  on  the  subject  line. 


’M5  IJ.S.C:.  78s(b)(3)(A). 

’’’17  CIFR  240.19b— 4(f)(6)(iii).  As  roquired  under 
Rule  19b— 4(f)(6)(iii),  the  Exchange  provided  the 
Commission  with  written  notice  of  its  intent  to  file 
the  proposed  rule  change,  along  with  a  brief 
description  and  the  text  of  the  proposed  rule 
change,  at  least  five  business  days  prior  to  the  date 
of  filing  of  the  proposed  rule  change,  or  such 
shorter  time  as  designated  by  the  Commission. 

’“For  purposes  only  of  waiving  the  30-day 
operative  delay,  the  Commission  has  also 
considered  the  proposed  rule’s  impact  on 
efficiency,  competition,  and  capital  formation.  See 
15U.S.C.  78c(f). 


Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-ISE-2014-22.  This  file 
number  should  be  included  on  the 
subject  line  if  email  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  [http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room,  100  F  Street  NE., 
Washington,  DC  20549,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Copies  of  the 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  be  posted  without  change; 
the  Commission  does  not  edit  personal 
identifying  information  from 
.submi.ssions.  You  .should  .submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
.sbould  refer  to  File  Number  SR-ISP]- 
2014-22  and  sbould  bo  submitted  on  or 
before  May  2,  2014. 

For  the  (iominis.sion,  liy  tlie  Division  of 
Tniding  and  Markets,  |)iirsiiaiit  to  dehigatod 
authority.'  ^ 

Kevin  M.  O’Neill, 

Deputy  Secretaiy. 

|I  K  Doe.  2014-08120  Fihid  4-10-14;  8:4.S  iiin| 
BILLING  CODE  8011-01-P 
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SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-71893;  File  No.  SR-OCC- 
2014-08] 

Self-Regulatory  Organizations;  The 
Options  Ciearing  Corporation;  Notice 
of  Filing  and  immediate  Effectiveness 
of  Proposed  Ruie  Change  To  Provide 
Certain  Enhancements  and 
Ciarifications  With  Respect  to  OCC’s 
indemnification  of  Its  Directors, 

Officers  and  Other  Personnei 

April  7,  2014. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”)  ^  and  Rule  19b-4  thereunder, ^ 
notice  is  hereby  given  that  on  April  1 , 
2014,  The  Options  Clearing  Corporation 
(“OCC”)  filed  with  the  Securities  and 
Exchange  Commission  (“Commission”) 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  clearing 
agency.  OCC  filed  the  proposal  pursuant 
to  Section  19(b)(3)(A)  of  the  Act  ^  and 
Ride  19l>-4(f)(6)  thereunder.'*  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Clearing  Agency’s  Statement  of  the 
Terms  of  Substance  of  the  Proposed 
Rule  Change 

'I’his  proposed  rule  change  by  OCC 
would  amend  OCC’s  By-Laws  to  provide 
certain  enhancements  and  clarifications 
with  respect  to  OCC’s  indemnification 
of  its  directors,  officers  and  other 
personnel. 

II.  Clearing  Agency’s  Statement  of  the 
Purpose  of,  and  Statutory  Basis  for,  the 
Proposed  Rule  Change 

In  its  filing  with  the  Commission, 

OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  OCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements. 


M5U.S.C.  78s(b)(l). 

2  17  CFR  240.19b-4. 

3  15U.S.C.  78s(b)(3)(A). 

^  17  CFR  240.19b— 4(f)(6).  As  required  by  Rule 
19b-4(f)(6)(iii)  of  the  Act,  OCC  has  given  the 
Commission  written  notice  of  its  intent  to  file  the 
proposed  rule  change,  along  with  a  brief  description 
and  text  of  the  proposed  rule  change,  at  least  five 
business  days  prior  to  the  date  of  filing  of  the 
proposed  rule  change,  or  such  sorter  time  as 
designated  by  the  Commission. 


(A)  Clearing  Agency’s  Statement  of  the 
Purpose  of,  and  Statutory  Basis  for,  the 
Proposed  Rule  Change 

OCC  is  proposing  to  modify  its  By- 
Laws  to  provide  certain  enhancements 
and  clarifications  with  respect  to  OCC’s 
indemnification  of  its  directors,  officers 
and  other  personnel  and  generally  bring 
the  indemnification  provisions  in  OCC’s 
By-Laws  in  line  with  current  best 
practices  for  Delaware  corporations  in 
an  effort  to  be  able  to  continue  to  attract 
qualified  individuals  to  be  directors  and 
officers  of  OCC.  The  proposed  changes 
would  include  mandatory  advancement 
of  expenses  to  an  indemnified  party  and 
certain  other  provisions  that  are  now 
frequently  included  in  the  by-laws  of  a 
Delaware  business  corporation.  The 
proposed  changes  also  include  certain 
permissive  provisions  regarding 
indemnification  and  related  matters  that 
are  implied  within  OCC’s  power  and 
authority  under  the  Delaware  General 
Corporation  Law  (“DGCL”)  and  OCC’s 
charter  and  By-Laws,  but  not  currently 
stated  in  the  By-Laws.  OCC  proposes  to 
specifically  incorporate  these  provi.sions 
into  the  By-Laws  for  the  purpose  of 
including  a  comprehensive  .statement  of 
OCC’s  policies  for  indemnification  and 
related  matters  in  a  single  location. 

The  propo.sed  changes  would  provide 
a  number  of  enhancements  to  the 
existing  indemnification  provisions  in 
OCC’s  By-Laws.  F’irst,  OCC  proposes  to 
rovi.so  Section  1  of  Article  X  of  the  By- 
Laws  to  (i)  add  mandatory  advancement 
of  expenses  to  directors  and  officers 
who  have  indemnification  rights;  (ii) 
require  an  undertaking  to  repay 
advanced  expen.ses  if  the  indemnified 
person  is  ultimately  not  entitled  to 
indemnity;  (iii)  clearly  state  that  the 
rights  of  a  director  or  officer  inure  to  the 
benefit  of  his  or  her  heirs  and 
representatives;  and  (iv)  exclude  from 
indemnification  actions  initiated  by  the 
director  or  officer,  unless  authorized  by 
OCC’s  board  of  directors.  Further, 
proposed  revisions  to  Section  2  would 
remove  a  clause  relating  to  amendment 
or  repeal  of  the  indemnification 
provisions  in  the  By-Laws,  because 
proposed  Section  2,  together  with 
proposed  Section  8  described  below, 
would  protect  potentially  indemnified 
parties  from  having  their  rights 
retroactively  adversely  altered. 

OCC  is  also  proposing  to  add  a 
number  of  new  sections  regarding 
indemnification  and  related  matters  to 
Article  X  of  its  By-Laws.  Specifically, 
new  proposed  Section  3  would,  among 
other  things,  make  clear  that  OCC  can 
purchase  insurance  coverage  against  any 
liability  asserted  against  current  and 
former  directors  and  officers  whether  or 


not  OCC  would  have  the  power  to 
indemnify  the  person  against  such 
liability.  New  proposed  Section  4  would 
replace  existing  Section  3  relating  to 
indemnification  of  persons  other  than 
directors  and  officers  of  OCC.  While 
existing  Section  3  is  limited  to 
employees  and  agents  of  OCC,  proposed 
Section  4  would  permit  OCC  to 
indemnify  any  person  other  than 
directors  and  officers  as  approved  by 
OCC’s  board  of  directors.  New  proposed 
Section  5  would  give  an  indemnified 
party  the  express  right  to  recover  unpaid 
indemnification  or  expense  claims  and 
would  require  that  OCC  pay  the 
indemnified  party’s  costs  of  prosecuting 
such  right  if  the  indemnified  party  is 
successful.  New  proposed  Section  6 
would  provide  an  “offset”  to  OCC  if  an 
OCC  indemnified  person  is  serving  in 
some  capacity  at  another  entity  at  OCC’s 
request  and  that  indemnified  person 
collects  from  the  other  entity.  The 
purpose  of  the  proposed  offset  is  to 
prevent  the  indemnified  person  from 
Ijeing  compensated  twice  for  the  same 
.situation. 

OCC  is  proposing  to  add  two  new 
.sections  to  Article  X  of  its  By-Laws 
relating  to  the  structure  of  the 
indemnification  provisions  therein. 

Fir.st,  propo.sed  new  Section  7  would 
expressly  state  that  the  indemnification 
rights  .set  forth  in  Article  X  of  OCC’s  By- 
Laws  are  non-exclu.sive,  but  would  not 
otherwi.se  expand  or  contract  the 
.substance  of  tbo.se  provisions.  Second, 
propo.sed  new  Section  8  would  prohibit 
any  amendments  or  changes  to  Article 
X  that  would  adversely  affect  the  rights 
of  current  or  former  directors  or  officers 
by  requiring  that  any  such  amendment 
operate  only  prospectively. 

OCC  believes  the  proposed  rule 
change  is  consistent  with  Section 
17A(b)(3)(F)  of  the  Act,^  and  the  rules 
and  regulations  thereunder,  including 
Rule  17Ad-22.f*  By  enhancing  the 
indemnification  provisions  in  OCC’s  By- 
Laws  such  that  OCC  can  continue  to 
attract  and  retain  qualified  directors, 
officers  and  other  personnel,  and  these 
individuals  can  effectively  perform  their 
duties,  the  proposed  rule  change  would 
foster  cooperation  and  coordination 
with  persons  engaged  in  the  clearance 
and  settlement  of  securities 
transactions,  and  generally  would 
provide  for  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  the  protection  of 
securities  investors  and  the  public 
interest. 7  Additionally,  bringing  the 
indemnification  provisions  in  OCC’s  By- 


S15U.S.C.  78q-l(b)(3)(F). 
B17  CFR  240.17Ad-22. 

2  15U.S.C.  78q-l(b)(3)(F). 
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Laws  in  line  with  current  best  practices 
for  Delaware  corporations  as  well  as 
clarifying  certain  of  those  provisions 
furthers  OCC’s  goal  of  maintaining 
written  policies  and  procedures  that 
provide  for  a  well-founded,  transparent 
and  enforceable  legal  framework  for  its 
activities  and  therefore  is  consistent 
with  Rule  17Ad-22(d)(l).®  The 
proposed  rule  change  is  not  inconsistent 
with  the  existing  rules  of  OCC, 
including  any  other  rules  proposed  to  be 
amended. 

(B)  Clearing  Agency’s  Statement  on 
Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
burden  on  competition.  Changes  to  the 
rules  of  a  clearing  agency  may  have  an 
impact  on  the  participants  in  a  clearing 
agency,  their  customers  and  the  markets 
that  the  clearing  agency  serves.  This 
proposed  rule  change  affects  current 
and  future  OCC  directors  and  officers, 
and  OCC  believes  that  the  proposed 
modifications  would  not  disadvantage 
or  favor  any  particular  user  in 
relationship  to  another  user  because  the 
proposed  modifications  relate  to 
internal  corporate  matters  at  OCXi  and 
would  not  impose  any  burdens  on  users 
and  prospective  users. 

f'or  the  foregoing  reasons,  CCC 
holioves  that  the  proposed  rule  change 
is  in  the  public  interest,  woidd  be 
consistent  with  the  requirements  of  the 
Act  applicable  to  clearing  agencies,  and 
would  not  impose  a  burden  on 
competition. 

(C)  Clearing  Agency’s  Statement  on 
Comments  on  the  Proposed  Buie 
Change  Received  From  Members, 
Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  not  and  are  not 
intended  to  be  solicited  with  respect  to 
the  proposed  rule  change  and  none  have 
been  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not:  (i)  Significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (ii)  impose  any  significant 
burden  on  competition;  and  (iii)  become 
operative  for  30  days  from  the  date  on 
which  it  was  filed,  or  such  shorter  time 
as  the  Commission  may  designate,  if 
consistent  with  the  protection  of 
investors  and  the  public  interest,  it  has 
become  effective  pursuant  to  Section 


8  17  CFR  240.17Ad-22(d)(l). 


19[b)(3KA)  of  the  Act®  and  Rule  19b- 
4(11(6)  thereunder.!® 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  summarily  may 
temporarily  suspend  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act.  If  the 
Commission  takes  such  action,  the 
Commission  shall  institute  proceedings 
under  Section  19(b)(2)(B)  of  the  Act^^  to 
determine  whether  the  proposed  rule 
should  be  approved  or  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://www.sec.gov/ 
rules/sro.shtml);  or 

•  Send  an  email  to  rule-comments© 
sec.gov.  Please  include  File  Number  SR- 
OCC-2()14-()8  on  the  subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
(k)mmission,  100  F  Street  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-OCC-2014-08.  This  file 
number  should  be  included  on  the 
subject  line  if  email  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  [http://www.sec.gov/ 
ruIes/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 


0  15  U.S.C.  78s(b)(3)(A). 

’“17  CFR  240.19b-4(f)(6).  Notwithstanding  the 
foregoing,  OCC  stated  in  its  filing  that 
implementation  of  this  rule  change  will  be  delayed 
until  this  rule  change  is  deemed  certified  under 
CFTC  Regulation  §  40.6. 

”15  U.S.C.  78s(b)(2)(B). 


Reference  Room,  100  F  Street  NE., 
Washington,  DC  20549  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Copies  of  the 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC  and  on  OCC’s  Web  site 
[http://www.theocc.com/about/ 
publications/bylaws.jsp).  All  comments 
received  will  be  posted  without  change; 
the  Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR-OCC- 
2014-08  and  should  be  submitted  on  or 
before  May  2,  2014. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.!  2 
Kevin  M.  O’Neill, 

Deputy  Secretary. 

IFR  Doc.  2014-08128  Filed  4-10-14;  8:45  am] 
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COMMISSION 

[Release  No.  34-71894;  File  No.  SR- 
NYSEArca-2014-30] 

Self-Regulatory  Organizations;  NYSE 
Area,  Inc.;  Notice  of  Filing  of  Proposed 
Rule  Change  Relating  to  Listing  and 
Trading  Shares  of  Hull  Tactical  US  ETF 
Under  NYSE  Area  Equities  Rule  8.600 

April  7,  2014. 

Pursuant  to  Section  19(b)(1)!  of  the 
Securities  Exchange  Act  of  1934 
(“Act”)  ^  and  Rule  19b-4  thereunder,-! 
notice  is  hereby  given  that,  on  March 
24,  2014,  NYSE  Area,  Inc.  (“Exchange” 
or  “NYSE  Area”)  filed  with  the 
Securities  and  Exchange  Commission 
(the  “Commission”)  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  list  and 
trade  shares  of  the  following  imder 
NYSE  Area  Equities  Rule  8.600 
(“Managed  Fund  Shares”):  Hull  Tactical 
US  ETF.  The  text  of  the  proposed  rule 
change  is  available  on  the  Exchange’s 
Web  site  at  www.nyse.com,  at  the 


”  17  CFR  200.30-3(a)(12). 
il5U.S.C.78s(b)(l). 

2 15  U.S.C.  78a. 

8  17CFR240.19b-4. 
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principal  office  of  the  Exchange,  and  at 
the  Commission’s  Public  Reference 
Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  those  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  parts  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  list  and 
trade  the  shares  (“Shares”)  of  Hull 
Tactical  US  ETF  (the  “Fund”)  under 
NYSE  Area  Equities  Rule  8.600,  which 
governs  the  listing  and  trading  of 
Managed  Fund  Shares  on  the 
Exchange.^  The  Shares  will  be  offered 
by  the  Exchange  Traded  Concepts  Trust 
(“Trust”),  a  Delaware  statutory  trust. 
The  Trust  is  registered  with  the 
Commission  as  an  investment 
company.® 


*  A  Managed  Fund  Share  is  a  security  that 
represents  an  interest  in  an  investment  company 
registered  under  the  Investment  Company  Act  of 
1940  (15  U.S.C.  80a-l)  (“1940  Act”)  organized  as 
an  open-end  investment  company  or  similar  entity 
that  invests  in  a  portfolio  of  securities  selected  by 
its  investment  adviser  consistent  with  its 
investment  objectives  and  policies.  In  contrast,  an 
open-end  investment  company  that  issues 
Investment  Company  Units,  listed  and  traded  on 
the  Exchange  imder  NYSE  Area  Equities  Rule 
5.2(j)(3),  seeks  to  provide  investment  results  that 
correspond  generally  to  the  price  and  yield 
performance  of  specific  foreign  or  domestic  stock 
index,  fixed  income  securities  index,  or 
combination  thereof. 

^  The  Commission  has  previously  approved 
listing  and  trading  on  the  Exchange  of  a  number  of 
actively  managed  funds  under  Rule  8.600.  See,  e.g., 
Securities  Exchange  Act  Release  Nos.  61842  (April 
5,  2010),  75  FR  18554  (April  12,  2010)  (SR- 
NYSEArca-2012-10)  (order  approving  Exchange 
listing  and  trading  of  Mars  Hill  Global  Relative 
Value  ETF  (f/k/a  HTE  Global  Relative  Value  ETF)); 
67559  (Aug.  1,  2012),  77  FR  47482  (Aug.  8,  2012) 
(SR-NYSEArca-2012-57)  (order  approving 
Exchange  listing  and  trading  of  QAM  Equity  Hedge 
ETF);  and  67552  (Aug.  1,  2012),  77  FR  47131  (Aug. 
7,  2012)  (SR-NYSEArca-2012-55)  (notice  of  filing 
of  proposed  rule  change  to  list  and  trade  shares  of 
STAR  Global  Buy- Write  ETF). 

®The  Trust  is  registered  under  the  1940  Act.  On 
July  26,  2013,  the  Trust  filed  with  the  Commission 
a  post-effective  amendment  to  its  registration 
statement  on  Form  N-1 A  relating  to  the  Fund  (File 
Nos.  333-156529  and  811-22263)  (the  “Registration 


Exchange  Traded  Concepts,  LLC  will 
be  the  investment  adviser  (“Adviser”)  to 
the  Fund.  HTAA,  LLC  will  be  the  sub¬ 
adviser  to  the  Fund  (the  “Sub- 
Adviser”).  SEI  Investments  Co.  will 
serve  as  the  administrator  of  the  Fund 
(“Administrator”).  JP  Morgan  Chase 
Bank  N.A.  will  serve  as  the  custodian, 
transfer  agent  and  dividend  disbursing 
agent  of  the  Fund.  SEI  Investments 
Distribution  Co.  will  serve  as  the 
distributor  (“Distributor”)  for  the  Trust. 

Commentary  .06  to  Rule  8.600 
provides  that,  if  the  investment  adviser 
to  the  investment  company  issuing 
Managed  Fund  Shares  is  affiliated  with 
a  broker-dealer,  such  investment  adviser 
shall  erect  a  “fire  wall”  between  the 
investment  adviser  and  the  broker- 
dealer  with  respect  to  access  to 
information  concerning  the  composition 
and/or  changes  to  such  investment 
company  portfolio.  In  addition. 
Commentary  .06  further  requires  that 
personnel  who  make  decisions  on  the 
open-end  fund’s  portfolio  composition 
must  be  subject  to  procedures  designed 
to  prevent  the  use  and  dissemination  of 
material  nonpublic  information 
regarding  the  open-end  fund’s 
portfolio.^  Commentary  .06  to  Rule 
8.600  is  similar  to  Commentary  .03(a)(i) 
and  (iii)  to  NYSE  Area  Equities  Rule 
5.2(j)(3);  however.  Commentary  .06  in 
connection  with  the  establishment  of  a 
“fire  wall”  between  the  investment 
adviser  and  the  broker-dealer  reflects 


Statement”).  The  descriptions  of  the  operation  of 
the  Trust  and  the  Shares  contained  herein  are 
based,  in  part,  on  the  Registration  Statement.  In 
addition,  the  Commission  has  issued  an  order 
granting  certain  exemptive  relief  to  the  Trust  under 
thel940  Act.  See  Investment  Company  Act  Release 
No.30445  (April  2,  2013)  (File  No.  812-13969) 
(“Exemptive  Order”). 

^  An  investment  adviser  to  an  open-end  fund  is 
required  to  be  registered  under  the  Investment 
Advisers  Act  of  1940  (the  “Advisers  Act”).  As  a 
result,  the  Adviser  and  Sub-Adviser  and  their 
related  personnel  are  subject  to  the  provisions  of 
Rule  204A-1  under  the  Advisers  Act  relating  to 
codes  of  ethics.  This  Rule  requires  investment 
advisers  to  adopt  a  code  of  ediics  that  reflects  the 
fiduciary  nature  of  the  relationship  to  clients  as 
well  as  compliance  with  other  applicable  securities 
laws.  Accordingly,  procedures  designed  to  prevent 
the  communication  and  misuse  of  non-public 
information  by  an  investment  adviser  must  be 
consistent  with  Rule  204A-1  under  the  Advisers 
Act.  In  addition.  Rule  206(4)-7  under  the  Advisers 
Act  makes  it  unlawful  for  an  investment  adviser  to 
provide  investment  advice  to  clients  unless  such 
investment  adviser  has  (i)  adopted  and 
implemented  written  policies  and  procedures 
reasonably  designed  to  prevent  violation,  by  the 
investment  adviser  and  its  super\'ised  persons,  of 
the  Advisers  Act  and  the  Commission  rules  adopted 
thereunder;  (ii)  implemented,  at  a  minimum,  an 
annual  review  regarding  the  adequacy  of  the 
policies  and  procedures  established  pursuant  to 
subparagraph  (i)  above  and  the  effectiveness  of  their 
implementation;  and  (iii)  designated  an  individual 
(who  is  a  supervised  person)  responsible  for 
administering  the  policies  and  procedures  adopted 
under  subparagraph  (i)  above. 


the  applicable  open-end  fund’s 
portfolio,  not  an  underlying  benchmark 
index,  as  is  the  case  with  index-based 
funds.  Neither  the  Adviser  nor  the  Sub- 
Adviser  is  or  is  affiliated  with  a  broker- 
dealer.  In  the  event  (a)  the  Adviser  or 
Sub-Adviser  becomes,  or  becomes 
newly  affiliated  with,  a  broker-dealer,  or 
(b)  any  new  manager,  adviser,  or  sub¬ 
adviser  is,  or  becomes  affiliated  with,  a 
broker-dealer,  it  will  implement  a  fire 
wall  with  respect  to  its  relevant 
personnel  or  broker-dealer  affiliate,  as 
applicable,  regarding  access  to 
information  concerning  the  composition 
and/or  changes  to  the  portfolio,  and  will 
be  subject  to  procedures  designed  to 
prevent  the  use  and  dissemination  of 
material,  non-public  information 
regarding  such  portfolio. 

According  to  the  Registration 
Statement,  the  investment  objective  of 
the  Fund  will  be  to  seek  long-term 
capital  appreciation.  The  Fund  will  be 
actively  managed. 

According  to  the  Registration 
Statement,  under  normal  market 
conditions  ®  the  Fund  will  seek  to 
achieve  its  investment  objective  by 
taking  long  and  short  positions  ^  in  one 
or  more  exchange  traded  funds 
(“ETFs”)  that  seek  to  track  the 
performance  of  the  S&P  500  Index  (each, 
an  “S&P  500-related  ETF”).  The  ETFs 
the  Fund  invests  in  all  will  be  listed  and 
traded  in  the  U.S.  on  registered 
exchanges.  Under  normal  market 
conditions,  substantially  all  of  the 
Fund’s  assets  will  be  invested  in  one  or 
more  S&P  500-related  ETFs,  ETFs  that 
provide  leveraged  or  inverse  exposure  to 
the  S&P  500  Index  and,  to  seek  the 
desired  exposure  to  the  S&P  500  Index, 


®The  term  “under  normal  market  conditions” 
includes,  but  is  not  limited  to,  the  absence  of 
adverse  market,  economic,  political  or  other 
conditions,  including  extreme  volatility  or  trading 
halts  in  the  equity  markets  or  the  financial  markets 
generally;  operational  issues  causing  dissemination 
of  inaccurate  market  information;  or  force  majeure 
type  events  such  as  systems  failme,  natural  or  man¬ 
made  disaster,  act  of  God,  armed  conflict,  act  of 
terrorism,  riot  or  labor  disruption  or  any  similar 
intervening  circumstance. 

“  According  to  the  Registration  Statement,  short 
sales  are  transactions  in  which  the  Fund  sells  a 
security  it  does  not  own.  To  complete  the 
transaction,  the  Fund  must  borrow  or  otherwise 
obtain  the  security  to  make  delivery  to  the  buyer. 
The  Fund  is  then  obligated  to  replace  the  security 
borrowed  by  purchasing  the  security  at  the  market 
price  at  the  time  of  replacement.  The  Fund  may  use 
repurchase  agreements  to  satisfy  delivery 
obligations  in  short  sales  transactions.  The  Fund 
may  use  up  to  100%  of  its  net  assets  to  engage  in 
short  sales  transactions  and  collateralize  its  open 
short  positions. 

10  ETFs  are  securities  registered  under  the  1940 
Act  such  as  those  listed  and  traded  on  the  Exchange 
under  NYSE  Area  Equities  Rules  5.2(j)(3) 
(Investment  Gompany  Units),  8.100  (Portfolio 
Depositary  Receipts)  and  8.600  (Managed  Fund 
Shares). 
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futures  contracts,  as  well  as,  as 
described  below,  cash  instruments. 

According  to  the  Registration 
Statement,  the  Sub-Adviser  will  utilize 
a  proprietary,  analytical  investment 
model  that  examines  current  and 
historical  market  data  to  attempt  to 
predict  the  performance  of  the  S&P  500 
Index.  The  model  will  deliver 
investment  signals  that  the  Sub-Adviser 
will  use  to  make  investment  decisions 
for  the  Fund.  Depending  on  the 
investment  signal  delivered  by  the 
model,  the  Sub-Adviser  will  take  certain 
long  or  short  positions  in  one  or  more 
S&P  500-related  ETFs:  (1)  If  the  model 
indicates  bull-market  conditions,  the 
Sub-Adviser  will  take  long  positions;  or 
(2)  if  the  model  indicates  bear-market 
conditions,  the  Sub-Adviser  will  take 
short  positions.  When  the  Fund  takes 
long  positions,  it  may  maintain  long 
exposme  of  up  to  200%  of  net  assets; 
exposure  to  short  positions  will  be 
limited  to  no  more  than  100%  of  net 
assets.  The  Sub-Adviser  will  adjust  the 
Fund’s  long  and  short  positions  when 
necessary  to  take  into  account  new  data 
from  the  model  that  reflects  changing 
market  conditions.  Positions  may  be 
adjusted  as  the  model  predictions 
fluctuate. 

According  to  the  Registration 
Statement,  the  Fund  will  enter  into 
futures  contracts  to  seek  the  desired 
exposrue  to  the  S&P  500  Index.^i  The 
Fund  will  limit  its  investment  in  futures 
contracts  such  that  either  (1)  the 
aggregate  net  notional  value  of  its 
futures  investments  will  not  exceed  the 
value  of  the  Fund’s  net  assets,  after 
taking  into  account  unrealized  profits 
and  unrealized  losses  on  the  futures 
positions  it  has  entered  into;  or  (2)  the 
aggregate  initial  margin  and  premiums 
required  to  establish  positions  in  its 
futures  investments  will  not  exceed  5% 
of  the  Fund’s  net  assets,  after  taking  into 
account  unrealized  profits  and 
unrealized  losses  on  any  such  positions. 
The  Fund  will  only  enter  into  futures 
contracts  traded  on  a  national  futures 


’’  To  the  extent  the  Fund  enters  into  futures 
contracts  or  invests  in  underlying  ETFs  that  invest 
in  futures,  options  on  futures  or  other  instruments 
subject  to  regulation  by  the  U.S.  Commodity 
Futures  Trading  Commission  (“CFTC”),  it  will  do 
so  in  reliance  upon  and  in  accordance  with  CFTC 
Rule  4.5.  The  Trust  has  filed  a  notice  of  eligibility 
for  exclusion  from  the  definition  of  the  term 
“commodity  pool  operator”  in  accordance  with 
CFTC  Rule  4.5.  Therefore,  neither  the  Trust  nor  any 
of  its  series  is  deemed  to  be  a  "commodity  pool” 
or  “commodity  pool  operator”  under  the 
Commodity  Exchange  Act  (“CEA”),  emd  they  are 
not  subject  to  registration  or  regulation  as  such 
under  the  CEA.  In  addition,  neither  the  Adviser  nor 
the  Sub-Adviser  is  deemed  to  be  a  “commodity 
pool  operator”  or  “commodity  trading  adviser” 
with  respect  to  the  advisory  services  it  provides  to 
the  Fund. 


exchange  regulated  by  the  CFTC.  The 
Fund  will  trade  futures  when  the  Sub- 
Adviser  determines  that  doing  so  may 
provide  an  efficient  means  of  seeking 
exposure  to  the  S&P  500  Index  that  is 
complimentary  to  its  investment  in 
shares  of  one  or  more  S&P  500-related 
ETFs. 

According  to  the  Registration 
Statement,  in  addition  to  investments  in 
the  S&P  500-related  ETFs  and  futures 
contracts,  the  Fund  may  invest  up  to 
10%  of  its  total  assets  in  leveraged  ETFs 
or  inverse  ETFs  that  seek  to  deliver 
multiples,  or  the  inverse,  of  the 
performance  of  the  S&P  500  Index, 
respectively  (collectively  with  S&P  500- 
related  ETFs,  the  “Underlying  ETFs’’). 
Such  investments  will  be  made  in 
accordance  with  the  1940  Act  and 
consistent  with  the  Fund’s  investment 
objective  and  policies,  and  will  not  be 
used  to  seek  performance  that  is  the 
multiple  or  inverse  multiple  (e.g.,  2x  or 
3x)  of  any  securities  market  index.  The 
inverse  and  leveraged  ETFs  held  by  the 
Fund  may  utilize  leverage  (i.e. 
borrowing)  to  acquire  their  underlying 

portfolio  investments. ^2 

According  to  the  Registration 
Statement,  the  Fund  may  invest  in 
Underlying  ETFs  that  are  primarily 
index-based  ETFs  that  hold 
substantially  all  of  their  assets  in 
securities  representing  a  specific  index. 
The  Fund  also  may  invest  in  Underlying 
ETFs  that  are  actively  managed. 
According  to  the  Registration  Statement, 
the  Underlying  ETFs  in  which  the  Fund 
may  invest  may  invest  in  equity 
securities.  Equity  securities  consist  of 
common  stocks,  preferred  stocks, 
warrants  to  acquire  common  stock, 
securities  convertible  into  common 
stock,i3  investments  in  master  limited 
partnerships  (“MLPs’’)  and  rights.^® 

According  to  the  Registration 
Statement,  the  Underlying  ETFs  in 
which  the  Fund  may  invest  may  engage 
in  futures  and  options  transactions.  The 


The  use  of  leverage  may  exaggerate  changes  in 
an  ETF’s  share  price  and  the  return  on  its 
investments.  Inverse  and  leveraged  ETFs  are 
designed  to  achieve  their  objectives  for  a  single  day 
only. 

’3  According  to  the  Registration  Statement, 
convertible  securities  are  bonds,  debentures,  notes, 
preferred  stocks  or  other  securities  that  may  be 
converted  or  exchanged  (by  the  holder  or  by  the 
issuer)  into  shares  of  the  underlying  common  stock 
(or  cash  or  securities  of  equivalent  value)  at  a  stated 
exchange  ratio. 

■'‘'According  to  the  Registration  Statement,  MLPs 
are  limited  partnerships  in  which  the  ownership 
units  are  publicly  traded.  MLP  \mits  are  registered 
with  the  SEC  and  are  freely  traded  on  a  securities 
exchange  or  in  the  over-the-counter  market. 

According  to  the  Registration  Statement,  a  right 
is  a  privilege  granted  to  existing  shareholders  of  a 
corporation  to  subscribe  to  shares  of  a  new  issue  of 
common  stock  before  it  is  issued.  Rights  normally 
have  a  short  life  of  usually  two  to  four  weeks. 


Fund  will  only  invest  in  Underlying 
ETFs  that  engage  in  futures  contracts  if 
such  futures  contracts  are  traded  on  a 
national  futures  exchange  regulated  by 
the  CFTC.  Underlying  ETFs  in  which 
the  Fund  may  invest  may  use  futures 
contracts  and  related  options  for  bona 
fide  hedging;  attempting  to  offset 
changes  in  the  value  of  securities  held 
or  expected  to  be  acquired  or  be 
disposed  of;  attempting  to  gain  exposure 
to  a  particular  market,  index  or 
instrument;  or  other  risk  management 
purposes.  When  an  Underlying  ETF 
purchases  or  sells  a  futures  contract,  or 
sells  an  option  thereon,  it  is  required  to 
cover  its  position  in  order  to  limit 
leveraging  and  related  risks. 

According  to  the  Registration 
Statement,  the  Underlying  ETFs  in 
which  the  Fund  may  invest  may  buy 
and  sell  index  futures  contracts  with 
respect  to  any  index  that  is  traded  on  a 
recognized  exchange  or  board  of  trade. 

According  to  the  Registration 
Statement,  the  Underlying  ETFs  in 
which  the  Fund  may  invest  may 
purchase  and  write  (sell)  put  and  call 
options  on  indices  and  enter  into  related 
closing  transactions.^®  All  such  options 
written  on  indices  or  securities  must  be 
covered  by  the  Underlying  ETF. 

According  to  the  Registration 
Statement,  an  Underlying  ETF  in  which 
the  Fund  may  invest  may  trade  put  and 
call  options  on  securities,  securities 
indices  and  currencies,  as  the 
Underlying  ETF’s  investment  adviser 
determines  is  appropriate  in  seeking  the 
ETF’s  investment  objective,  and  except 
as  restricted  by  the  Underlying  ETF’s 
investment  limitations.  An  Underlying 
ETF  may  purchase  put  and  call  options 
on  securities  to  protect  against  a  decline 
in  the  market  value  of  the  securities  in 
its  portfolio  or  to  anticipate  an  increase 
in  the  market  value  of  securities  that  the 
Fund  may  seek  to  purchase  in  the 
future.  An  Underlying  ETF  may  write 
covered  call  options  on  securities  as  a 
means  of  increasing  the  yield  on  its 
assets  and  as  a  means  of  providing 
limited  protection  against  decreases  in 
its  market  value.  An  Underlying  ETF 
may  purchase  and  write  options  on  an 
exchange  or  over-the-counter. 


According  to  the  Registration  Statement,  a  put 
option  on  a  security  gives  the  purchaser  of  the 
option  the  right  to  sell,  and  the  writer  of  the  option 
the  obligation  to  buy,  the  imderlying  security.  A 
call  option  on  a  security  gives  the  purchaser  of  the 
option  the  right  to  buy,  and  the  writer  of  the  option 
the  obligation  to  sell,  the  underlying  security.  Put 
and  call  options  on  indices  are  similar  to  options 
on  securities  except  that  options  on  an  index  give 
the  holder  the  right  to  receive,  upon  exercise  of  the 
option,  an  amount  of  cash  if  the  closing  level  of  the 
underlying  index  is  greater  than  (or  less  than,  in  the 
case  of  puts)  the  exercise  price  of  the  option. 
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According  to  the  Registration 
Statement,  the  Underlying  ETFs  in 
which  the  Fund  may  invest  may  enter 
into  swaps,  including,  but  not  limited 
to,  total  return  swaps,  index  swaps,  and 
interest  rate  swaps.  An  Underlying  ETF 
may  utilize  swaps  in  an  attempt  to  gain 
exposure  to  the  securities  in  a  market 
without  actually  purchasing  those 
securities,  or  to  hedge  a  position. The 
Underlying  ETFs  in  which  the  Fund 
may  invest  may  enter  into  swaps  to 
invest  in  a  market  without  owning  or 
taking  physical  custody  of  the 
underlying  securities  in  circumstances 
in  which  direct  investment  is  restricted 
for  legal  reasons  or  is  otherwise 
impracticable. 

During  periods  when  the  Fund’s 
assets  (or  portion  thereof)  are  not  fully 
invested  in  one  or  more  S&P  500-related 
ETFs  or  otherwise  exposed  to  the  S&P 
500  Index,  all  or  a  portion  of  the  Fund 
may  be  invested  in  cash  instruments 
(“Cash  Instruments”),  which  include 
U.S.  Treasury  obligations;  cash  and  cash 
equivalents  including  commercial 
paper,  certificates  of  deposit  and 
bankers’  acceptances;  repurchase 
agreements;  shares  of  money  market 

mutual  funds;  and  high-quality,  short¬ 
term  debt  instruments  including,  in 
addition  to  U.S.  Treasury  obligations, 
other  U.S.  government  securities.^® 


Forms  of  swaps  include  interest  rate  caps, 
under  which,  in  return  for  a  premium,  one  party 
agrees  to  make  payments  to  the  other  to  the  extent 
that  interest  rates  exceed  a  specified  rate,  or  “cap,” 
interest  rate  floors,  under  which,  in  return  for  a 
premium,  one  party  agrees  to  make  payments  to  the 
other  to  the  extent  that  interest  rates  fall  below  a 
specified  level,  or  “floor,”  and  interest  rate  collars, 
under  which  a  party  sells  a  cap  and  purchases  a 
floor  or  vice  versa  in  an  attempt  to  protect  itself 
against  interest  rate  movements  exceeding  given 
minimum  or  maximum  levels. 

According  to  the  Registration  Statement,  the 
Fund  may  enter  into  repurchase  agreements  with 
financial  institutions,  which  may  be  deemed  to  be 
loans.  The  Fimd  will  effect  repurchase  transactions 
only  with  large,  well-capitalized  and  well 
established  financial  institutions  whose  condition 
will  be  continually  monitored  by  the  Sub-Advisor. 

In  addition,  the  value  of  the  collateral  underlying 
the  repurchase  agreement  will  always  be  at  least 
equal  to  the  repurchase  price,  including  any 
accrued  interest  earned  on  the  repurchase 
agreement. 

Securities  issued  or  guaranteed  by  the  U.S. 
government  or  its  agencies  or  instrumentalities 
include  U.S.  Treasury  securities,  which  are  backed 
by  the  full  faith  and  credit  of  the  U.S.  Treasury  and 
which  differ  only  in  their  interest  rates,  maturities, 
and  times  of  issuance.  Certain  U.S.  government 
secmities  are  issued  or  guaranteed  by  agencies  or 
instrumentalities  of  the  U.S.  government  including, 
but  not  limited  to,  obligations  of  U.S.  government 
agencies  or  instrumentalities  such  as  the  Federal 
National  Mortgage  Association  (“Fannie  Mae”),  the 
Federal  Home  Loan  Mortgage  Corporation  (“Freddie 
Mac”),  the  Government  National  Mortgage 
Association  (“Ginnie  Mae”),  the  Federal  Home 
Loan  Banks  and  other  agencies  or  instrumentalities. 
Some  obligations  issued  or  guaranteed  by  U.S. 
government  agencies  and  instrumentalities, 
including,  for  example,  Ginnie  Mae  pass-through 


Other  Investments 

According  to  the  Registration 
Statement,  in  addition  to  the 
investments  described  above,  the  Fund 
may  invest  in  other  investments,  as 
described  below. 

According  to  the  Registration 
Statement,  in  the  absence  of  normal 
market  conditions  the  Fvmd  may 
invest  100%  of  its  assets,  without 
limitation,  in  Cash  Instruments.  The 
Fund  may  be  invested  in  this  manner 
for  extended  periods,  depending  on  the 
Sub-Adviser’s  assessment  of  market 
conditions. 

According  to  the  Registration 
Statement,  in  addition  to  the  Underlying 
ETFs  discussed  above,  which  are 
primary  investments  of  the  Fund,  the 
Fund  will  invest  in  money  market 
mutual  funds,  to  the  extent  that  such  an 
investment  would  be  consistent  with 
the  requirements  of  Section  12(d)(1)  of 
the  1940  Act,  or  any  rule,  regulation  or 
order  of  the  SEC  or  interpretation 
thereof. 

Restrictions  on  Investment 

According  to  the  Registration 
Statement,  the  Fund  may  not  purchase 
or  sell  commodities  or  commodity 
contracts  unless  acquired  as  a  result  of 
ownership  of  securities  or  other 
instruments  issued  by  persons  that 
purchase  or  sell  commodities  or 
commodities  contracts;  but  this  shall 
not  prevent  the  Fund  from  entering  into 
futures  contracts. 

The  Fund  will  not  directly  enter  into 
swaps  or  engage  in  options  transactions. 

According  to  the  Registration 
Statement,  the  Fund  may  not,  with 
respect  to  75%  of  its  total  assets, 
purchase  securities  of  any  issuer  (except 
securities  issued  or  guaranteed  by  the 
U.S.  government,  its  agencies  or 
instrumentalities  or  shares  of 
investment  companies)  if,  as  a  result, 
more  than  5%  of  its  total  assets  would 
be  invested  in  the  securities  of  such 
issuer. 

According  to  the  Registration 
Statement,  the  Fund  may  not  acquire 
more  than  10%  of  the  outstanding 
voting  securities  of  any  one  issuer. 

According  to  the  Registration 
Statement,  the  Fund  may  not  invest 


certificates,  are  supported  by  the  full  faith  and 
credit  of  the  U.S.  Treasury.  Other  obligations  issued 
by  or  guaranteed  by  federal  agencies,  such  as  those 
securities  issued  by  Fannie  Mae,  are  supported  by 
the  discretionary  authority  of  the  U.S.  government 
to  purchase  certain  obligations  of  the  federal 
agency,  while  other  obligations  issued  by  or 
guaranteed  by  federal  agencies,  sucb  as  those  of  the 
Federal  Home  Loan  Banks,  are  supported  by  the 
right  of  the  issuer  to  borrow  from  the  U.S.  Treasury. 
The  Fund  may  invest  in  U.S.  Treasury  zero-coupon 
bonds. 

See  note  8,  supra. 


25%  or  more  of  its  total  assets  in  the 
securities  of  one  or  more  issuers 
conducting  their  principal  business 
activities  in  the  same  industry  or  group 
of  industries. This  limitation  does  not 
apply  to  investments  in  securities 
issued  or  guaranteed  by  the  U.S. 
government,  its  agencies  or 
instrumentalities,  or  shares  of 
investment  companies. 

According  to  the  Registration 
Statement,  the  Fund  may  hold  up  to  an 
aggregate  amount  of  15%  of  its  net 
assets  in  illiquid  securities  (calculated 
at  the  time  of  investment),  including 
securities  deemed  illiquid  by  the 
Adviser  or  Sub-Adviser  consistent  with 
Commission  guidance  22  and  repurchase 
agreements  that  do  not  mature  within 
seven  days.  The  Fund  will  monitor  its 
portfolio  liquidity  on  an  ongoing  basis 
to  determine  whether,  in  light  of  current 
circumstances,  an  adequate  level  of 
liquidity  is  being  maintained,  and  will 
consider  taking  appropriate  steps  in 
order  to  maintain  adequate  liquidity,  if 
through  a  change  in  values,  net  assets, 
or  other  circumstances,  more  than  15% 
of  the  Fund’s  net  assets  are  held  in 
illiquid  securities.  Illiquid  secmities 
include  securities  subject  to  contractual 
or  other  restrictions  on  resale  and  other 
instruments  that  lack  readily  available 
markets  as  determined  in  accordance 
with  Commission  staff  guidance. 23 


See  Form  N-IA,  Item  9.  The  Commission  has 
taken  the  position  that  a  fund  is  concentrated  if  it 
invests  more  than  25%  of  the  value  of  its  total 
assets  in  any  one  industry.  See,  e.g..  Investment 
Company  Act  Release  No.  9011  (October  30,  1975), 
40  FR  54241  (November  21, 1975). 

In  reaching  liquidity  decisions,  the  Adviser  and 
Sub-Adviser  may  consider  the  following  factors: 

The  frequency  of  trades  and  quotes  for  the  security; 
the  number  of  dealers  wishing  to  purchase  or  sell 
the  security  and  the  number  of  other  potential 
purchasers;  dealer  undertakings  to  make  a  market 
in  the  security;  and  the  nature  of  the  security  and 
the  nature  of  the  marketplace  in  which  it  trades 
(e.g.,  the  time  needed  to  dispose  of  the  security,  the 
method  of  soliciting  offers,  and  the  mechanics  of 
transfer). 

See  Investment  Company  Act  Release  No. 

18612  (March  12, 1992),  57  FR  9828  (March  20, 
1992)  (Revisions  of  Guidelines  to  Form  N-1  A) 
(stating  that  Guide  4  “permitls]  a  fund  to  invest  up 
to  15%  of  its  assets  in  illiquid  securities”).  The 
Commission  has  stated  that  long-standing 
Commission  guidelines  have  required  open-end 
funds  to  hold  no  more  than  15%  of  their  net  assets 
in  illiquid  securities  and  other  illiquid  assets.  See 
Investment  Company  Act  Release  No.  28193  (March 
11,  2008),  73  FR  14618  (March  18,  2008),  footnote 
34.  See  also,  Investment  Company  Act  Release  No. 
5847  (October  21, 1969),  35  FR  19989  (December 
31, 1970)  (Statement  Regarding  “Restricted 
Securities”);  Investment  Company  Act  Release  No. 
18612  (March  12, 1992),  57  FR  9828  (March  20, 
1992)  (Revisions  of  Guidelines  to  Form  N-1  A),  A 
fund’s  portfolio  security  is  illiquid  if  it  cannot  be 
disposed  of  in  the  ordinary  course  of  business 
within  seven  days  at  approximately  the  value 
ascribed  to  it  by  the  fund.  See  Investment  Company 
Act  Release  No.  14983  (March  12, 1986),  51  FR 
9773  (March  21, 1986)  (adopting  amendments  to 
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According  to  the  Registration 
Statement,  the  Fund  intends  to  qualify 
each  year  as  a  regulated  investment 
company  [a  “RIC”)  under  Subchapter  M 
of  the  Internal  Revenue  Code  of  1986,  as 

am  ended.  24 

Creations  and  Redemptions  of  Shares 

According  to  the  Registration 
Statement,  the  Fund  will  offer  and  issue 
Shares  at  net  asset  value  (“NAV”)  only 
in  aggregated  lots  initially  of  25,000 
(each,  a  “Creation  Unit”),  on  a 
continuous  basis  through  the 
Distributor,  at  their  NAV  next 
determined  after  receipt,  on  any 
business  day,  of  an  order  received  in 
proper  form. 

The  consideration  for  purchase  of  a 
Creation  Unit  of  the  Fund  will  generally 
consist  of  an  in  kind  deposit  of  a 
designated  portfolio  of  securities  (the 
“Deposit  Securities”)  per  each  Creation 
Unit  constituting  a  substantial 
replication,  or  a  representation,  of  the 
securities  included  in  the  Fund’s 
portfolio  and  an  amount  of  cash  (the 
“Cash  Component”)  computed  as 
described  below. Together,  the 
Deposit  Securities  and  the  Cash 
Component  will  constitute  the  “Fund 
Deposit,”  which  represents  the 
minimum  initial  and  subsequent 
investment  amount  for  a  Creation  Unit 
of  the  Fund.  The  Cash  Component  will 
be  an  amount  equal  to  the  difference 
between  the  NAV  of  the  Shares  (per 
Creation  Unit)  and  the  market  value  of 
the  Deposit  Securities.  The  Cash 
Component  will  serve  the  function  of 
compensating  for  any  differences 
between  the  NAV  per  Creation  Unit  and 
the  market  value  of  the  Deposit 
Securities. 

All  orders  to  create  Creation  Units 
must  be  received  by  the  Distributor  no 
later  than  3:00  p.m..  Eastern  Time 
(“E.T.”),  an  hour  earlier  than  the  close 
of  the  regular  trading  session  on  the 
Exchange  (ordinarily  4:00  p.m.,  E.T.),  in 
each  case  on  the  date  such  order  is 
placed  in  order  for  the  creation  of 
Creation  Units  to  be  effected  based  on 
the  NAV  of  Shares  of  the  Fund  as  next 


Rule  2a-7  under  the  1940  Act);  Investment 
Company  Act  Release  No.  17452  (April  23, 1990), 
55  FR  17933  (April  30,  1990)  (adopting  Rule  144A 
under  the  Securities  Act). 

24  26U.S.C.  851. 

25  According  to  the  Registration  Statement,  the 
Trust  reserves  the  right  to  permit  or  require  the 
substitution  of  an  amount  of  cash — i.e.,  a  “cash  in 
lieu”  amount — to  be  added  to  the  Cash  Component 
to  replace  any  Deposit  Security  which  may  not  be 
available  in  sufficient  quantity  for  delivery  or 
which  may  not  be  eligible  for  transfer  through  the 
clearing  process,  or  which  may  not  be  eligible  for 
trading  by  an  authorized  participant  or  the  investor 
for  which  it  is  acting.  The  Trust  also  reserves  the 
right  to  offer  an  “all  cash”  option  for  creations  of 
Creation  Units  for  the  Fund. 


determined  on  such  date  after  receipt  of 
the  order  in  proper  form. 

Shares  may  be  redeemed  only  in 
Creation  Units  at  their  NAV  next 
determined  after  receipt  of  a  redemption 
request  in  proper  form  by  the  Fund 
through  the  Administrator  and  only  on 
a  business  day.  Unless  cash 
redemptions  are  available  or  specified 
for  the  Fund,  the  redemption  proceeds 
for  a  Creation  Unit  will  generally  consist 
of  an  in-kind  transfer  of  a  designated 
portfolio  of  securities  (“Fund 
Securities”)  plus  cash  in  an  amount 
equal  to  the  difference  between  the  NAV 
of  the  Shares  being  redeemed,  as  next 
determined  after  receipt  of  a  request  in 
proper  form,  and  the  value  of  the  Fund 
Securities  (the  “Cash  Redemption 
Amount”),  less  a  redemption 
transaction  fee.  Cash  redemptions  will 
only  be  made  available  in  accordance 
with  the  Exemptive  Order. 

An  order  to  redeem  Creation  Units  is 
deemed  received  on  the  transmittal  date 
if  (i)  such  order  is  received  by  the 
Administrator  not  later  than  3:00  p.m., 
E.T.  on  such  transmittal  date;  and  (ii)  all 
other  procedures  set  forth  in  the 
participant  agreement  are  properly 
followed;  such  order  will  be  effected 
based  on  the  NAV  of  the  Fund  as  next 
determined. 

The  Administrator,  through  the 
National  Secmities  Clearing  Corporation 
(“NSCC”),  will  make  available  on  each 
business  day,  immediately  prior  to  the 
opening  of  business  on  the  Exchange 
(currently  9:30  a.m.,  E.T.),  (a)  the  list  of 
the  names  and  the  required  number  of 
shares  of  each  Deposit  Security  to  be 
included  in  the  current  Fund  Deposit 
(based  on  information  at  the  end  of  the 
previous  business  day)  for  the  Fund, 
and  (b)  the  Fund  Securities  that  will  be 
applicable  to  redemption  requests 
received  in  proper  form  on  that  day.  In 
addition,  the  Administrator,  through  the 
NSCC,  will  also  make  available  on  each 
business  day,  the  estimated  Cash 
Component  and  Cash  Redemption 
Amount,  effective  through  and 
including  the  previous  business  day,  per 
outstanding  Creation  Unit  of  the  Fund. 

Net  Asset  Value 

According  to  the  Registration 
Statement,  the  Fund  will  calculate  NAV 
by:  (i)  Taking  the  current  market  value 
of  its  total  assets:  (ii)  subtracting  any 
liabilities;  and  (iii)  dividing  that  amount 
by  the  total  number  of  Shares  owned  by 
shareholders.  The  Fund  will  calculate 
NAV  once  each  business  day  as  of  the 
regularly  scheduled  close  of  normal 
trading  on  the  Exchange  (normally,  4:00 
p.m.,  E.T.).  The  value  of  the  Fund’s 
Shares  bought  and  sold  in  the  secondary 
market  will  be  driven  by  market  price. 


The  price  of  these  Shares,  like  the  price 
of  all  traded  securities,  will  be  subject 
to  factors  such  as  supply  and  demand, 
as  well  as  the  current  value  of  the 
portfolio  securities  held  by  the  Fund. 
Secondary  market  Shares,  available  for 
purchase  or  sale  on  an  intraday  basis,  do 
not  have  a  fixed  relationship  either  to 
the  previous  day’s  NAV  nor  the  current 
day’s  NAV.  Prices  in  the  secondary 
market,  therefore,  may  be  below,  at,  or 
above  the  most  recently  calculated  NAV 
of  such  Shares. 

In  calculating  NAV,  the  Fund  will 
generally  value  its  portfolio  investments 
at  market  prices  or,  in  the  absence  of 
market  value  with  respect  to  any 
investment,  at  fair  value  in  accordance 
with  valuation  procedures  adopted  by 
the  Board  of  Trustees  of  the  Trust  (the 
“Board”)  and  in  accordance  with  the 
1940  Act. 

The  Underlying  ETFs  will  be  valued 
at  the  official  closing  price,  if  available, 
or  the  last  reported  sale  price  or,  if  no 
sale  has  occurred,  at  the  last  quoted  bid 
price  on  the  primary  market  or  exchange 
on  which  they  are  traded. 

Futures  contracts  will  be  valued  at  the 
settlement  or  closing  price  determined 
by  the  applicable  exchange. 

The  Cash  Instruments  may  be  valued 
at  market  values,  as  furnished  by 
recognized  dealers  in  such  securities  or 
assets.  Cash  Instruments  also  may  be 
valued  on  the  basis  of  information 
furnished  by  an  independent  pricing 
service  that  uses  a  valuation  matrix 
which  incorporates  both  dealer- 
supplied  valuations  and  electronic  data 
processing  techniques. 

Short-term  debt  securities  with 
remaining  maturities  of  sixty  days  or 
less  for  which  market  quotations  and 
information  furnished  by  an 
independent  pricing  service  are  not 
readily  available  will  be  valued  at 
amortized  cost,  which  approximates 
current  value.  The  reliability  of 
valuations  provided  by  independent 
pricing  agents  is  subject  to  certain 
review  procedures. 

Shares  of  money  market  mutual  funds 
held  by  the  Fund  will  be  valued  at  their 
respective  NAVs.  Prices  described  above 
will  be  obtained  from  independent 
pricing  services  that  have  been 
approved  by  the  Administrator.  A 
number  of  independent  pricing  services 
are  available  and  the  Fund  may  use 
more  than  one  of  these  services.  The 
Fund  may  also  discontinue  the  use  of 
any  pricing  service  at  any  time.  The 
Sub-Adviser  engages  in  oversight 
activities  with  respect  to  the  Fund’s 
independent  pricing  services,  which 
includes,  among  other  things,  testing  the 
prices  provided  by  pricing  services  prior 
to  calculation  of  the  Fund’s  NAV, 
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conducting  periodic  due  diligence 
meetings,  and  periodically  reviewing 
the  methodologies  and  inputs  used  by 
these  services. 

Other  portfolio  secmities  and  assets 
for  which  market  quotations,  official 
closing  prices,  or  information  furnished 
by  an  independent  pricing  service  are 
not  readily  available  or,  in  the  opinion 
of  the  Fund,  are  deemed  unreliable  will 
be  fair  valued  in  good  faith  by  the  Fund 
in  accordance  with  applicable  fair  value 
pricing  policies  and  in  accordance  with 
the  1940  Act.  For  example,  if,  in  the 
opinion  of  the  Fund,  a  security’s  value 
has  been  materially  affected  by  events 
occurring  before  the  Fund’s  pricing  time 
but  after  the  close  of  the  exchange  or 
market  on  which  the  security  is 
principally  traded,  that  security  will  be 
fair  valued  in  good  faith  by  the  Fund  in 
accordance  with  applicable  fair  value 
pricing  policies  approved  by  the  Board. 
In  fair  valuing  a  security,  the  Fund  may 
consider  factors  including  price 
movements  in  futures  contracts,  market 
and  trading  trends,  the  bid/ask  quotes  of 
brokers,  and  off-exchange  institutional 
trading. 

Availability  of  Information 

The  Fund’s  Web  site 
{www.hulltacticalfuncls.com),  which 
will  be  publicly  available  prior  to  the 
public  offering  of  Shares,  will  include  a 
form  of  the  Prospectus  for  the  Fund  that 
may  be  downloaded.  The  Web  site  will 
include  additional  quantitative 
information  updated  on  a  daily  basis, 
including,  for  the  Fund:  (1)  The  prior 
business  day’s  reported  NAV,  mid-point 
of  the  bid/ask  spread  at  the  time  of 
calculation  of  such  NAV  (the  “Bid/Ask 
Price”), and  a  calculation  of  the 
premium  and  discount  of  the  Bid/Ask 
Price  against  the  NAV;  and  (2)  data  in 
chart  format  displaying  the  frequency 
distribution  of  discounts  and  premiums 
of  the  daily  Bid/Ask  Price  against  the 
NAV,  within  appropriate  ranges,  for 
each  of  the  four  previous  calendar 
quarters.  On  each  business  day,  before 
commencement  of  trading  in  Shares  in 
the  Core  Trading  Session  27  on  the 
Exchange,  the  Fund  will  disclose  on  its 
Web  site  the  identities  and  quantities  of 
the  portfolio  of  securities  and  other 
assets  (the  “Disclosed  Portfolio”)  28  held 


The  Bid/Ask  Price  of  the  Fund  will  be 
determined  using  the  mid-point  of  the  highest  bid 
and  the  lowest  offer  on  the  Exchange  as  of  the  time 
of  calculation  of  the  Fund’s  NAV.  The  records 
relating  to  Bid/Ask  Prices  will  be  retained  by  the 
Fund  and  its  service  providers. 

^7  The  Core  Trading  Session  is  9:30  a.m.  to  4:00 
p.m.  E.T. 

The  Exchange  notes  that  NYSE  Area  Equities 
Rule  8.600(d)(2)(B)(ii)  provides  that  the  Reporting 
Authority  that  provides  the  Disclosed  Portfolio 
must  implement  and  maintain,  or  be  subject  to, 


by  the  Fund  that  will  form  the  basis  for 
the  Fund’s  calculation  of  NAV  at  the 
end  of  the  business  day. 2® 

The  Disclosed  Portfolio  will  include 
each  portfolio  security  and  other 
financial  instruments  of  the  Fund  with 
the  following  information  on  the  Fund’s 
Web  site:  Ticker  symbol  (if  applicable), 
name  of  security  and  financial 
instrument,  number  of  shares  (if 
applicable)  and  dollar  value  of 
securities  and  financial  instruments 
held  in  the  Fund,  and  percentage 
weighting  of  the  security  and  financial 
instrument  in  the  Fund.  The  Web  site 
information  will  be  publicly  available  at 
no  charge. 

In  addition,  for  the  Fund,  an 
estimated  value,  defined  in  Rule  8.600 
as  the  “Portfolio  Indicative  Value,”  that 
reflects  an  estimated  intraday  value  of 
the  Fund’s  portfolio,  will  be 
disseminated.  The  Portfolio  Indicative 
Value  will  be  comprised  of  the  estimates 
of  the  value  of  the  Fund’s  NAV  per 
Share  using  market  data  converted  into 
U.S.  dollars  at  the  current  currency 
rates.  The  Portfolio  Indicative  Value 
will  be  based  upon  the  current  value  for 
the  components  of  the  Disclosed 
Portfolio.  In  addition,  the  Portfolio 
Indicative  Value,  as  defined  in  NYSE 
Area  Equities  Rule  8.600(c)(3),  will  be 
widely  disseminated  by  one  or  more 
major  market  data  vendors  at  least  every 
15  seconds  dming  the  Core  Trading 
Session. 8®  The  Portfolio  Indicative 
Value  will  be  based  on  quotes  and 
closing  prices  from  the  securities’  local 
market  and  may  not  reflect  events  that 
occur  subsequent  to  the  local  market’s 
close.  Premiums  and  discounts  between 
the  Portfolio  Indicative  Value  and  the 
market  price  may  occur.  This  should  not 
be  viewed  as  a  “real-time”  update  of  the 
NAV  per  Share  of  the  Fund,  which  is 
calculated  once  per  day.  All  asset 
classes  in  which  the  Fund  will  invest 
will  be  included  in  the  calculation  of 
the  Portfolio  Indicative  Value. 

Investors  can  also  obtain  the  Trust’s 
Statement  of  Additional  Information 
(“SAI”),  the  Fund’s  Shareholder 


procedures  designed  to  prevent  the  use  and 
dissemination  of  material  non-public  information 
regarding  the  actual  components  of  the  portfolio. 

Under  accounting  procedures  to  be  followed  by 
the  Fund,  trades  made  on  the  prior  business  day 
(“T”)  will  be  booked  and  reflected  in  NAV  on  the 
emrent  business  day  (“T+1”).  Notwithstanding  the 
foregoing,  portfolio  trades  that  are  executed  prior  to 
the  opening  of  the  Exchange  on  any  business  day 
may  be  booked  and  reflected  in  NAV  on  such 
business  day.  Accordingly,  the  Fund  will  be  able  to 
disclose  at  the  beginning  of  the  business  day  the 
portfolio  that  will  form  the  basis  for  the  NAV 
calculation  at  the  end  of  the  business  day. 

Currently,  it  is  the  Exchange’s  imderstanding 
that  several  major  market  data  vendors  display  and/ 
or  make  widely  available  Portfolio  Indicative 
Values  published  on  CTA  or  other  data  feeds. 


Reports,  and  its  Form  N-CSR  and  Form 
N-SAR,  filed  twice  a  year.  The  Trust’s 
SAI  and  Shareholder  Reports  are 
available  free  upon  request  from  the 
Trust,  and  those  documents  and  the 
Form  N-CSR  and  Form  N-SAR  may  be 
viewed  on-screen  or  downloaded  from 
the  Commission’s  Web  site  at 
www.sec.gov.  Information  regarding 
market  price  and  trading  volume  of  the 
Shares  will  be  continually  available  on 
a  real-time  basis  throughout  the  day  on 
brokers’  computer  screens  and  other 
electronic  services.  Information 
regarding  the  previous  day’s  closing 
price  and  trading  volume  information 
will  be  published  daily  in  the  financial 
section  of  newspapers. 

Quotation  and  last  sale  information 
for  the  Shares  and  underlying  U.S. 
exchange-traded  equities,  including  the 
Underlying  ETFs,  will  be  available  via 
the  Consolidated  Tape  Association 
(“CTA”)  high-speed  line  and  from  the 
national  securities  exchange  on  which 
they  are  listed.  Quotations  and  last  sale 
information  for  the  Fund’s  futures  will 
be  available  from  the  futures  exchange 
on  which  the  futures  are  listed. 

Quotation  information  from  brokers  and 
dealers  or  pricing  services  will  be 
available  for  Cash  Instruments  and  non¬ 
exchange  traded  securities  of  money 
market  mutual  funds  held  by  the  Fund. 
Pricing  information  regarding  each  asset 
class  in  which  the  Fund  will  invest  is 
generally  available  through  nationally 
recognized  data  service  providers 
through  subscription  arrangements. 

The  dissemination  of  the  Portfolio 
Indicative  Value,  together  with  the 
Disclosed  Portfolio,  will  allow  investors 
to  determine  the  approximate  value  of 
the  underlying  portfolio  of  the  Fund  on 
a  daily  basis  and  to  provide  a  close 
estimate  of  that  value  throughout  the 
trading  day.  The  intra-day,  closing  and 
settlement  prices  of  the  Fund 
investments  will  also  be  readily 
available  from  the  exchanges  trading 
such  securities,  automated  quotation 
systems,  published  or  other  public 
sources,  or  on-line  information  services 
such  as  Bloomberg  or  Reuters. 

Additional  information  regarding  the 
Trust  and  the  Shares,  including 
investment  strategies,  risks,  creation  and 
redemption  procedmes,  fees.  Fund 
holding  disclosure  policies, 
distributions  and  taxes  is  included  in 
the  Registration  Statement.  All  terms 
relating  to  the  Fund  that  are  referred  to, 
but  not  defined  in  this  proposed  rule 
change,  are  defined  in  the  Registration 
Statement. 

Initial  and  Continued  Listing 

The  Shares  will  be  subject  to  Rule 
8.600,  which  sets  forth  the  initial  and 
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continued  listing  criteria  applicable  to 
Managed  Fund  Shares.  The  Exchange 
represents  that,  for  initial  and/or 
continued  listing,  the  Fund  must  be  in 
compliance  with  Rule  lOA-3  under 
the  Exchange  Act,  as  provided  by  NYSE 
Area  Equities  Rule  5.3.  A  minimum  of 
100,000  Shares  will  be  outstanding  at 
the  commencement  of  trading  on  the 
Exchange.  The  Exchange  will  obtain  a 
representation  from  the  issuer  of  the 
Shares  that  the  NAV  per  Share  will  be 
calculated  daily  and  that  the  NAV  and 
the  Disclosed  Portfolio  will  be  made 
available  to  all  market  participants  at 
the  same  time. 

Trading  Halts 

With  respect  to  trading  halts,  the 
Exchange  may  consider  all  relevant 
factors  in  exercising  its  discretion  to 
halt  or  suspend  trading  in  the  Shares  of 
the  Fund.  Shares  of  the  Fund  will  be 
halted  if  the  “circuit  breaker” 
parameters  in  NYSE  Area  Equities  Rule 
7.12  are  reached.  Trading  may  be  halted 
because  of  market  conditions  or  for 
reasons  that,  in  the  view  of  the 
Exchange,  make  trading  in  the  Shares 
inadvisable.  These  may  include:  (1)  The 
extent  to  which  trading  is  not  occurring 
in  the  securities  and/or  the  financial 
instruments  comprising  the  Disclosed 
Portfolio  of  the  Fund;  or  (2)  whether 
other  unusual  conditions  or 
circumstances  detrimental  to  the 
maintenance  of  a  fair  and  orderly 
market  are  present.  Trading  in  the 
Shares  will  be  subject  to  NYSE  Area 
Equities  Rule  8.600(dK2)(D),  which  sets 
forth  circumstances  under  which 
trading  in  Shares  of  the  Fund  may  be 
halted. 

Trading  Rules 

The  Exchange  deems  the  Shares  to  be 
equity  securities,  thus  rendering  trading 
in  the  Shares  subject  to  the  Exchange’s 
existing  rules  governing  the  trading  of 
equity  securities.  Shares  will  trade  on 
the  NYSE  Area  Marketplace  from  4  a.m. 
to  8  p.m.  E.T.  in  accordance  with  NYSE 
Area  Equities  Rule  7.34  (Opening,  Core, 
and  Late  Trading  Sessions).  The 
Exchange  has  appropriate  rules  to 
facilitate  transactions  in  the  Shares 
during  all  trading  sessions.  As  provided 
in  NYSE  Area  Equities  Rule  7.6, 
Commentary  .03,  the  minimum  price 
variation  (“MPV”)  for  quoting  and  entry 
of  orders  in  equity  securities  traded  on 
the  NYSE  Area  Marketplace  is  $0.01, 
with  the  exception  of  securities  that  are 
priced  less  than  $1.00  for  which  the 
MPV  for  order  entry  is  $0.0001. 


3’  See  17  CFR  240.10A-3. 


Surveillance 

The  Exchange  represents  that  trading 
in  the  Shares  will  be  subject  to  the 
existing  trading  surveillances, 
administered  by  the  Financial  Industry 
Regulatory  Authority  (“FINRA”)  on 
behalf  of  the  Exchange,  which  are 
designed  to  detect  violations  of 
Exchange  rules  and  applicable  federal 
securities  laws.  The  Exchange 
represents  that  these  procedures  are 
adequate  to  properly  monitor  Exchange 
trading  of  the  Shares  in  all  trading 
sessions  and  to  deter  and  detect 
violations  of  Exchange  rules  and 
applicable  federal  securities  laws.^^ 

The  surveillances  referred  to  above 
generally  focus  on  detecting  securities 
trading  outside  their  normal  patterns, 
which  could  be  indicative  of 
manipulative  or  other  violative  activity. 
When  such  situations  are  detected, 
surveillance  analysis  follows  and 
investigations  are  opened,  where 
appropriate,  to  review  the  behavior  of 
all  relevant  parties  for  all  relevant 
trading  violations. 

FINRA,  on  behalf  of  the  Exchange, 
will  communicate  as  needed  regarding 
trading  in  the  Shares  and  underlying 
equity  securities  (including,  without 
limitation,  ETFs)  and  futures  contracts 
with  other  markets  and  other  entities 
that  are  members  of  the  Intermarket 
Surveillance  Group  (“ISG”)  and  FINRA, 
on  behalf  of  the  Exchange,  may  obtain 
trading  information  regarding  trading  in 
the  Shares  and  underlying  equity 
securities  (including,  without 
limitation,  ETFs)  and  futures  contracts 
from  such  markets  and  other  entities.  In 
addition,  the  Exchange  may  obtain 
information  regarding  trading  in  the 
Shares  and  underlying  equity  securities 
(including,  without  limitation,  ETFs) 
and  futures  contracts  from  markets  and 
other  entities  that  are  members  of  ISG  or 
with  which  the  Exchange  has  in  place 
a  comprehensive  surveillance  sharing 

agreement.^3  in  addition,  FINRA,  on 

behalf  of  the  Exchange,  is  able  to  access, 
as  needed,  trade  information  for  certain 
fixed  income  securities  held  by  the 
Fund  reported  to  FINRA’s  Trade 
Reporting  and  Gompliance  Engine 
(“TRAGE”). 

In  addition,  the  Exchange  also  has  a 
general  policy  prohibiting  the 


32  FINRA  surveils  trading  on  the  Exchange 
pursuant  to  a  regulatory  services  agreement.  The 
Exchange  is  responsible  for  FINRA’s  performance 
under  this  regulatory  services  agreement. 

33  For  a  list  of  the  current  members  of  ISG,  see 
www.isgpoTtal.OTg.  The  Exchange  notes  that  not  all 
components  of  the  Disclosed  Portfolio  for  the  Fund 
may  trade  on  markets  that  are  members  of  ISG  or 
M'ith  which  the  Exchange  has  in  place  a 
comprehensive  surveillance  sharing  agreement. 


distribution  of  material,  non-public 
information  by  its  employees. 

Information  Bulletin 

Prior  to  the  commencement  of 
trading,  the  Exchange  will  inform  its 
Equity  Trading  Permit  Holders  in  an 
Information  Bulletin  (“Bulletin”)  of  the 
special  characteristics  and  risks 
associated  with  trading  the  Shares. 
Specifically,  the  Bulletin  will  discuss 
the  following:  (1)  The  procedures  for 
purchases  and  redemptions  of  Shares  in 
Greation  Unit  aggregations  (and  that 
Shares  are  not  individually  redeemable); 
(2)  NYSE  Area  Equities  Rule  9.2(a), 
which  imposes  a  duty  of  due  diligence 
on  its  Equity  Trading  Permit  Holders  to 
learn  the  essential  facts  relating  to  every 
customer  prior  to  trading  the  Shares;  (3) 
the  risks  involved  in  trading  the  Shares 
during  the  Opening  and  Late  Trading 
Sessions  when  an  updated  Portfolio 
Indicative  Value  will  not  be  calculated 
or  publicly  disseminated;  (4)  how 
information  regarding  the  Portfolio 
Indicative  Value  is  disseminated;  (5)  the 
requirement  that  Equity  Trading  Permit 
Holders  deliver  a  prospectus  to 
investors  purchasing  newly  issued 
Shares  prior  to  or  concurrently  with  the 
confirmation  of  a  transaction;  and  (6) 
trading  information. 

In  addition,  the  Bulletin  will 
reference  that  the  Fund  is  subject  to 
various  fees  and  expenses  described  in 
the  Registration  Statement.  The  Bulletin 
will  discuss  any  exemptive,  no-action, 
and  interpretive  relief  granted  by  the 
Commission  from  any  rules  under  the 
Exchange  Act.  The  Bulletin  will  also 
disclose  that  the  NAV  for  the  Shares 
will  be  calculated  after  4:00  p.m.  E.T. 
each  trading  day. 

2.  Statutory  Basis 

The  basis  under  the  Exchange  Act  for 
this  proposed  rule  change  is  the 
requirement  under  Section  6(b)(5) 
that  an  exchange  have  rules  that  are 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to,  and 
perfect  the  mechanism  of  a  free  and 
open  market  and,  in  general,  to  protect 
investors  and  the  public  interest. 

The  Exchange  believes  that  the 
proposed  rule  change  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices  in  that  the  Shares  will 
be  listed  on  the  Exchange  pmsuant  to 
the  initial  and  continued  listing  criteria 
in  NYSE  Area  Equities  Rule  8.600.  The 
Exchange  has  in  place  surveillance 
procedures  that  are  adequate  to  properly 
monitor  trading  in  the  Shares  in  all 


3M5U.S.C.  78f(b)(5). 
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trading  sessions  and  to  deter  and  detect 
violations  of  Exchange  rules  and 
applicable  federal  securities  laws. 

Neither  the  Adviser  nor  the  Sub-Adviser 
is  or  is  affiliated  with  a  broker-dealer.  In 
the  event  (a)  the  Adviser  or  a  Sub- 
Adviser  becomes,  or  becomes  newly 
affiliated  with,  a  broker-dealer,  or  (b) 
any  new  manager,  adviser,  or  sub¬ 
adviser  is,  or  becomes  affiliated  with,  a 
broker-dealer,  it  will  implement  a  fire 
wall  with  respect  to  its  relevant 
personnel  or  broker-dealer  affiliate,  as 
applicable,  regarding  access  to 
information  concerning  the  composition 
and/or  changes  to  the  portfolio,  and  will 
be  subject  to  procedures  designed  to 
prevent  the  use  and  dissemination  of 
material,  non-public  information 
regarding  such  portfolio.  FINRA,  on 
behalf  of  the  Exchange,  will 
communicate  as  needed  regarding 
trading  in  the  Shares  and  underlying 
equity  securities  (including,  without 
limitation,  ETFs)  and  futures  contracts 
with  other  markets  and  other  entities 
that  are  members  of  ISG  and  FINRA,  on 
behalf  of  the  Exchange,  may  obtain 
trading  information  regarding  trading  in 
the  Shares  and  imderlying  equity 
securities  (including,  without 
limitation,  ETFs)  and  futures  contracts 
from  such  markets  and  other  entities.  In 
addition,  the  Exchange  may  obtain 
information  regarding  trading  in  the 
Shares  and  underlying  equity  securities 
(including,  without  limitation,  ETFs) 
and  futures  contracts  from  markets  and 
other  entities  that  are  members  of  ISG  or 
with  which  the  Exchange  has  in  place 
a  comprehensive  surveillance  sharing 
agreement. 35  In  addition,  FINRA,  on 
behalf  of  the  Exchange,  is  able  to  access, 
as  needed,  trade  information  for  certain 
fixed  income  securities  held  by  the 
Fund  reported  to  TRAGE. 

The  ETFs  the  Fund  invests  in  all  will 
be  listed  and  traded  in  the  U.S.  on 
registered  exchanges.  The  Fund  will 
only  enter  into  futures  contracts  traded 
on  a  national  futures  exchange  regulated 
by  the  CFTC.  The  Fund  will  limit  its 
investment  in  futures  contracts  such 
that  either  (1)  the  aggregate  net  notional 
value  of  its  futures  investments  will  not 
exceed  the  value  of  the  Fund’s  net 
assets,  after  taking  into  account 
unrealized  profits  and  unrealized  losses 
on  the  futures  positions  it  has  entered 
into;  or  (2)  the  aggregate  initial  margin 
and  premiums  required  to  establish 
positions  in  its  futures  investments  will 
not  exceed  5%  of  the  Fund’s  net  assets, 
after  taking  into  account  unrealized 
profits  and  unrealized  losses  on  any 
such  positions.  The  Fund  may  invest  up 
to  10%  of  its  total  assets  in  leveraged 


See  note  33,  supra. 


ETFs  or  inverse  ETFs  that  seek  to 
deliver  multiples,  or  the  inverse,  of  the 
performance  of  the  S&P  500  Index, 
respectively.  Such  investments  will  be 
made  in  accordance  with  the  1940  Act 
and  consistent  with  the  Fund’s 
investment  objective  and  policies,  and 
will  not  be  used  to  seek  performance 
that  is  the  multiple  or  inverse  multiple 
(e.g.,  2x  or  3x)  of  any  securities  market 
index.  The  Fund  will  not  directly  enter 
into  swaps  or  engage  in  options 
transactions.  The  Fund  may  not,  with 
respect  to  75%  of  its  total  assets, 
purchase  securities  of  any  issuer  (except 
securities  issued  or  guaranteed  by  the 
U.S.  government,  its  agencies  or 
instrumentalities  or  shares  of 
investment  companies)  if,  as  a  result, 
more  than  5%  of  its  total  assets  would 
be  invested  in  the  securities  of  such 
issuer.  The  Fund  may  not  acquire  more 
than  10%  of  the  outstanding  voting 
securities  of  any  one  issuer.  The  Fund 
may  not  invest  25%  or  more  of  its  total 
assets  in  the  securities  of  one  or  more 
issuers  conducting  their  principal 
business  activities  in  the  same  industry 
or  group  of  industries.  The  Fund  may 
hold  up  to  an  aggregate  amount  of  15% 
of  its  net  assets  in  illiquid  securities 
(calculated  at  the  time  of  investment), 
including  securities  deemed  illiquid  by 
the  Adviser  or  Sub-Adviser  consistent 
with  Gommission  guidance  and 
repurchase  agreements  that  do  not 
mature  within  seven  days. 

The  proposed  rule  change  is  designed 
to  promote  just  and  equitable  principles 
of  trade  and  to  protect  investors  and  the 
public  interest  in  that  the  Exchange  will 
obtain  a  representation  from  the  issuer 
of  the  Shares  that  the  NAV  per  Share 
will  be  calculated  daily  every  day  the 
NYSE  is  open,  and  that  the  NAV  and 
Disclosed  Portfolio  will  be  made 
available  to  all  market  participants  at 
the  same  time.  In  addition,  a  large 
amount  of  information  will  be  publicly 
available  regarding  the  Fund  and  the 
Shares,  thereby  promoting  market 
transparency.  Quotation  and  last  sale 
information  for  the  Shares  and 
underlying  U.S.  exchange-traded 
equities,  including  the  Underlying 
ETFs,  will  be  available  via  the  GTA 
high-speed  line  and  from  the  national 
securities  exchange  on  which  they  are 
listed.  Quotations  and  last  sale 
information  for  the  Fund’s  futures  will 
be  available  from  the  futures  exchange 
on  which  the  futures  are  listed. 
Quotation  information  from  brokers  and 
dealers  or  pricing  services  will  be 
available  for  Gash  Instruments  and  non¬ 
exchange  traded  securities  of  money 
market  mutual  funds  held  by  the  Fund. 
Pricing  information  regarding  each  asset 


class  in  which  the  Fund  will  invest  is 
generally  available  through  nationally 
recognized  data  service  providers 
through  subscription  arrangements. 
Pricing  information  regarding  the 
Fund’s  futures  asset  class  will  be 
available  from  the  relevant  exchange  on 
which  the  futures  are  listed. 

The  Exchange  believes  that  the 
proposed  rule  change  will  facilitate  the 
listing  and  trading  of  additional  types  of 
exchange-traded  products  that  will 
enhance  competition  among  market 
participants,  to  the  benefit  of  investors 
and  the  marketplace.  In  addition,  the 
listing  and  trading  criteria  set  forth  in 
Rule  8.600  are  intended  to  protect 
investors  and  the  public  interest.  The 
Fund’s  portfolio  holdings  that  will  form 
the  basis  for  the  Fund’s  calculation  of 
NAV  will  be  disclosed  on  its  Web  site 
daily  after  the  close  of  trading  on  the 
Exchange  and  prior  to  the  opening  of 
trading  of  Shares  in  the  Gore  Trading 
Session  on  the  Exchange  the  following 
day.  In  addition,  the  Portfolio  Indicative 
Value,  as  defined  in  NYSE  Area  Equities 
Rule  8.600(c)(3),  will  be  disseminated 
by  the  GTA  or  by  one  or  more  major 
market  data  vendors  at  least  every  15 
seconds  during  the  Gore  Trading 
Session.  Information  regarding  market 
price  and  trading  volume  of  the  Shares 
is  and  will  be  continually  available  on 
a  real-time  basis  throughout  the  day  on 
brokers’  computer  screens  and  other 
electronic  services,  and  quotation  and 
last  sale  information  will  be  available 
via  the  GTA  high  speed  line.  In 
addition,  the  Exchange  has  in  place 
surveillance  procedures  that  are 
adequate  to  properly  monitor  trading  in 
the  Shares.  The  Web  site  for  the  Fund 
will  include  a  form  of  the  prospectus  for 
the  Fund  and  additional  data  relating  to 
the  NAV  and  other  applicable 
quantitative  information.  Moreover, 
prior  to  the  commencement  of  trading, 
the  Exchange  will  inform  its  Exchange 
Trading  Permit  holders  in  an 
Information  Bulletin  of  the  special 
characteristics  and  risks  associated  with 
trading  the  Shares.  Trading  in  Shares  of 
the  Fund  will  be  halted  if  the  circuit 
breaker  parameters  in  NYSE  Area  Rule 
7.12  have  been  reached  or  because  of 
market  conditions  or  for  reasons  that,  in 
the  view  of  the  Exchange,  make  trading 
in  the  Shares  inadvisable,  and  trading  in 
the  Shares  will  be  subject  to  NYSE  Area 
Equities  Rule  8.600(d)(2)(D),  which  sets 
forth  circumstances  under  which 
trading  in  Shares  of  the  Fund  may  be 
halted.  In  addition,  as  noted  above, 
investors  will  have  ready  access  to 
information  regarding  the  Fund’s 
holdings,  the  Portfolio  Indicative  Value, 
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the  Disclosed  Portfolio,  and  quotation 
and  last-sale  information  for  the  Shares. 

The  proposed  rule  change  is  designed 
to  perfect  the  mechanism  of  a  free  and 
open  market  and,  in  general,  to  protect 
investors  and  the  public  interest  in  that 
it  will  facilitate  the  listing  and  trading 
of  an  actively-managed  exchange-traded 
product  that  will  enhance  competition 
among  market  participants,  to  the 
benefit  of  investors  and  the  marketplace. 
As  noted  above,  FINRA,  on  behalf  of  the 
Exchange,  will  communicate  as  needed 
regarding  trading  in  the  Shares  and 
underlying  equity  securities  (including, 
without  limitation,  ETFs)  and  futures 
contracts  with  other  markets  and  other 
entities  that  are  members  of  ISG  and 
FINRA,  on  behalf  of  the  Exchange,  may 
obtain  trading  information  regarding 
trading  in  the  Shares  and  underlying 
equity  securities  (including,  without 
limitation,  ETFs)  and  futures  contracts 
from  such  markets  and  other  entities.  In 
addition,  the  Exchange  may  obtain 
information  regarding  trading  in  the 
Shares  and  underlying  equity  securities 
(including,  without  limitation,  ETFs) 
and  futures  contracts  from  markets  and 
other  entities  that  are  members  of  ISG  or 
with  which  the  Exchange  has  in  place 
a  comprehensive  surveillance  sharing 
agreement.  In  addition,  FINRA,  on 
behalf  of  the  Exchange,  is  able  to  access, 
as  needed,  trade  information  for  certain 
fixed  income  securities  held  by  the 
Fund  reported  to  TRAGE. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purpose  of  the  Exchange  Act.  The 
Exchange  notes  that  the  proposed  rule 
change  will  facilitate  the  listing  and 
trading  of  an  additional  actively- 
managed  exchange-traded  product  that 
will  enhance  competition  among  market 
participants,  to  the  benefit  of  investors 
and  the  marketplace. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  45  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period 
up  to  90  days  after  publication  (i)  as  the 
Commission  may  designate  if  it  finds 


such  longer  period  to  be  appropriate 
and  publishes  its  reasons  for  so  finding 
or  (ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  or  disapprove 
the  proposed  rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  {http://www.sec.gov/ 
rules/sro.shtml);  or 

•  Send  an  email  to  rule-comments® 
sec.gov.  Please  include  File  Number  SR- 
NYSEArca-2014-30  on  the  subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NYSEArca-2014-30.  This 
file  number  should  be  included  on  the 
subject  line  if  email  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  {http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room,  100  F  Street  NE., 
Washington,  DC  20549,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Copies  of  the 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  be  posted  without  change; 
the  Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 


should  refer  to  File  Number  SR- 
NYSEArca-2014-30  and  should  be 
submitted  on  or  before  May  2,  2014. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.3® 

Kevin  M.  O’Neill, 

Deputy  Secretary. 

|FR  Doc.  2014-08129  Filed  4-10-14;  8:45  am] 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-71889;  File  No.  SR- 
NYSEMKT-2014-29] 

Self-Regulatory  Organizations;  NYSE 
MKT  LLC;  Notice  of  Filing  and 
immediate  Effectiveness  of  Proposed 
Rule  Change  Amending  Its  Price  List 
for  Certain  Executions  at  the  Opening 

April  7,  2014. 

Pursuant  to  Section  19(b)(1)  ^  of  the 
Securities  Exchange  Act  of  1934 
(“Act”)  2  and  Rule  19b-4  thereunder, ^ 
notice  is  hereby  given  that,  on  March 
26,  2014,  NYSE  MKT  LLC  (“Exchange” 
or  “NYSE  MKT”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
Price  List  for  certain  executions  at  the 
opening.  The  Exchange  proposes  to 
implement  the  fee  change  effective 
April  1,  2014.  The  text  of  the  proposed 
rule  change  is  available  on  the 
Exchange’s  Web  site  at  www.nyse.com, 
at  the  principal  office  of  the  Exchange, 
and  at  the  Commission’s  Public 
Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 


36 17  CFR  200.30-3(a)(12). 
’  15  U.S.C.  78s(b)(l). 

2 15  U.S.C.  78a. 
317CFR240.19b-4. 
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of  those  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 

The  Exchange  has  prepared  summaries, 
set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  parts  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend  its 
Price  List  for  certain  executions  at  the 
opening.'*  The  Exchange  proposes  to 
implement  the  fee  chemge  effective 
April  1,  2014. 

The  Exchange  ciurently  charges  a  fee 
of  $0.0005  per  share  for  executions  of  at 
the  opening  or  at  the  opening  only 
orders,  subject  to  a  monthly  fee  cap  of 
$15,000  per  member  organization  for 
such  executions.  The  Exchange 
proposes  to  raise  the  fee  to  $0.0010  per 
share  and  decrease  the  monthly  fee  cap 
to  $10,000  per  member  organization. 

The  proposed  change  is  not  otherwise 
intended  to  address  any  other  issues, 
and  the  Exchange  is  not  aware  of  any 
problems  that  members  and  member 
organizations  would  have  in  complying 
with  the  proposed  change. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act,^  in  general,  and 
furthers  the  objectives  of  Sections 
6(bK4)  and  6(b)(5)  of  the  Act,®  in 
particular,  because  it  provides  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  its 
members,  issuers  and  other  persons 
using  its  facilities  and  does  not  unfairly 
discriminate  between  customers, 
issuers,  brokers  or  dealers. 

The  Exchange  believes  that  it  is 
reasonable  to  increase  the  fee  for 
executions  at  the  opening  because 
members  and  member  organizations 
benefit  from  the  substantial  amounts  of 
liquidity  that  are  present  on  the 
Exchange  during  such  time.  The 
proposed  new  rate  of  $0.0010  for  the  fee 
is  reasonable  because  it  will  strike  a 
more  appropriate  balance  between 
encouraging  liquidity  at  the  opening 
and  generating  adequate  revenues  for 
the  Exchange.  'I'he  Exchange  notes  that 
it  has  not  increased  the  fee  in  nearly  two 


'I'lio  j)ro|)()S(!(l  ])ri(;inf>  would  oidy  ii))ply  to 
sociiritios  jjricod  .$1.00  or  grofiliir.  'I'lio  oxi.sling 
jiricing  for  oxociitiori.s  (it  tho  oponiiif>  in  sooiiritio.s 
jiricod  bolow  $1.00  would  roinoin  nn(:hiin(>od  (i.o., 
0.3'll>  of  tiu!  total  dollar  valuo  of  tho  transaction). 
Ilosignatod  Market  Maker  ("IIMM”)  oxotaitions  at 
the  opening’  would  continue  to  not  be  charged. 

•'•Ifi  U.S.C.  78f(b). 

•‘15  D.S.C;.  78f(b)(4)  and  (5). 


years. ^  The  proposed  new  rate  for  the 
fee  is  also  reasonable  because  it  is 
comparable  to  the  rate  for  executions  at 
the  opening  on  other  markets.® 

The  pricing  at  the  opening  is  only 
applicable  to  NYSE  MKT-listed 
securities,  and  the  fee  cap  was 
implemented  on  the  Exchange  nearly 
two  years  ago.®  Based  on  a  review  of 
such  time  period  the  Exchange  has 
determined  that  the  current  fee  cap  level 
of  $15,000  may  be  too  high  for  certain 
member  organizations  to  reach.  A 
decreased  fee  cap  is  therefore  reasonable 
because  it  would  be  set  at  a  level  that 
is  more  representative  of  the  volume 
during  the  opening  on  the  Exchange, 
which  is  significantly  lower  than,  for 
example,  the  opening  on  the  Exchange’s 
affiliate  NYSE.*®  The  decrease  to  the  fee 
cap  is  also  reasonable  because  it  would 
incentivize  member  organizations  to 
submit  additional  liquidity  at  the  open 
so  that  they  may  reach  the  fee  cap  as 
quickly  as  possible.  In  this  regard,  a 
member  organization  that  reaches  the 
fee  cap  would  continue  to  be  charged  a 
marginal  [sic]  rate  for  its  transactions  at 
the  opening  that  is  lower  than  the 
$0.0010  rate  that  would  be  applicable 
without  the  cap  (i.e.,  once  a  member 
organization  reaches  the  cap,  its  per- 
transaction  rate  thereafter  will  be  zero 
and  its  marginal  [sic]  rate  will  decrease 
for  each  additional  transaction  at  the 
open  thereafter).  It  is  also  reasonable  to 
increase  the  fee  and  decrease  the  fee  cap 
because  member  organizations  would 
pay  a  higher  per-transaction  fee  for 
opening  executions  than  they  currently 
do,  but  could  benefit  over  the  course  of 
the  month  by  potentially  reaching  the 
lower  fee  cap  quicker. 

The  proposed  new  rate  of  $0.0010  for 
the  fee  and  the  decreased  fee  cap  of 
$10,000  are  equitable  and  not  unfairly 
discriminatory  because  this  pricing 
would  continue  to  encourage  robust 
levels  of  liquidity  at  the  opening,  which 
benefits  all  market  participants.  This 
pricing  is  also  equitable  and  not  unfairly 
discriminatory  because  it  would  apply 


^  Sve  Securities  Exchange  Act  Keleaso  No.  66959 
(May  10,  2012),  77  ER  28912  (May  16,  2012) 
(SR-NYSEAinex-201 2-28). 

"  For  example,  the  Nasdaq  .Stock  Market,  l.LC; 
(“NA.SllAQ”)  similarly  charges  .$0.0010  per  share 
for  certain  orders  executed  in  the  NA.SDAQ 
Opening  Oross.  .S'cc  NA.SDAQ  Rule  7018(e).  The 
I'lxchange’s  atfiliate.  New  'York  .Stock  Exchange  I.I.Ci 
("NY.SE”)  has  also  |)ro]>osed  an  increase  for  its  fee 
at  the  ojiening  from  $0.0005  to  $0.0010  per  share. 
.See  .SR-NYSk;-201 4-1 8. 

’*  .See  sii/mi  note  7. 

"’The  Exchange  notes  that,  while  NY.SE  has 
similarly  pro])osed  to  increase  its  fee  for  executions 
at  the  opening  from  .$0.0005  to  .$0.0010  |ier  share, 
NY.se;  has  ])roj)o.sed  to  increase  the  corresponding 
fee  cajj  from  $1 5,000  to  .$20,000  rather  than  the 
decrea.se  that  is  ])ropo.sed  herein.  .See  .SR-NY-Sli- 
2014-18,  supra  note  8. 


equally  to  all  similarly  situated  member 
organizations,** 

Finally,  the  Exchange  believes  that  it 
is  subject  to  significant  competitive 
forces,  as  described  below  in  the 
Exchange’s  statement  regarding  the 
burden  on  competition. 

For  these  reasons,  the  Exchange 
believes  that  the  proposal  is  consistent 
with  the  Act. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

In  accordance  with  Section  6(b)(8)  of 
the  Act, *2  the  Exchange  believes  that  the 
proposed  rule  change  would  not  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  Instead,  the 
Exchange  believes  that  the  proposed 
change  would  contribute  to  the 
Exchange’s  market  quality  and 
ultimately  competition.  The  proposed 
change  would  also  lead  to  increased 
competition  among  execution  venues, 
including  by  permitting  the  Exchange  to 
compete  with  other  markets  that  apply 
comparable  pricing  for  executions  at  the 
opening.*®  The  proposed  change  also 
would  not  impose  any  brnden  on 
competition  among  market  participants. 
Instead,  the  pricing  for  executions  at  the 
opening  would  remain  at  relatively  low 
levels  and  would  continue  to  reflect  the 
benefit  that  market  participants  receive 
through  the  ability  to  have  their  orders 
interact  with  other  liquidity  at  the 
opening.  The  decreased  fee  cap  would 
also  be  set  at  a  level  that  would  make 
it  easier  to  reach  for  all  member 
organizations  and  could  therefore 
contribute  to  competition  between 
member  organizations  with  varying 
levels  of  liquidity  and  executions  at  the 
opening. 

Finally,  the  Exchange  notes  that  it 
operates  in  a  highly  competitive  market 
in  which  market  participants  can 
readily  favor  competing  venues  if  they 
deem  fee  levels  at  a  particular  venue  to 
be  excessive  or  rebate  opportunities 
available  at  other  venues  to  be  more 
favorable.  In  such  an  environment,  the 
Exchange  mu.st  continually  adjust  its 
fees  and  rebates  to  remain  competitive 
with  other  exchanges  and  with 
alternative  trading  sy.stems  that  have 
been  exempted  from  compliance  with 
the  statutory  standards  a])])licahle  to 


' '  As  iKitdd  in  nolo  4  iiliovn,  DMM  (ixnculions  iil 
tlid  ()|)(inin('  would  conliiuKi  to  not  Ixt  chiir^od.  'I'lio 
Eixclninqo  Ixtliovos  tliiit  tlii.s  is  roii.soniililo  bociiii.so  of 
till)  li(|nidity-]irovidin^  function  tlnit  DMMssorvo. 
This  is  iil.so  o(|iiit(il)lo  iind  not  iinfiiirly 
discriiniiKitory  hociiiisu  DMMs  iiro  snlijoct  to  corliiin 
olili^iitions  to  which  otiior  inonihors  inid  nionihor 
orf5(ini7.(itions  (iro  not. 

lI..S.t:.  78f(h)(8). 

Saa  supra  noto  8. 
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exchanges.  Because  competitors  are  free 
to  modify  their  own  fees  and  credits  in 
response,  and  because  market 
participants  may  readily  adjust  their 
order  routing  practices,  the  Exchange 
believes  that  the  degree  to  which  fee 
changes  in  this  market  may  impose  any 
burden  on  competition  is  extremely 
limited.  As  a  result  of  all  of  these 
considerations,  the  Exchange  does  not 
believe  that  the  proposed  changes  will 
impair  the  ability  of  member 
organizations  or  competing  order 
execution  venues  to  maintain  their 
competitive  standing  in  the  financial 
markets. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  is  effective 
upon  filing  pursuant  to  Section 
19(b)(3)(A)  of  the  Act  and 
subparagraph  (f)(2)  of  Rule  19b-4^5 
thereunder,  because  it  establishes  a  due, 
fee,  or  other  charge  imposed  by  the 
Exchange. 

At  any  time  within  60  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  summarily  may 
temporarily  suspend  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act.  If  the 
Commission  takes  such  action,  the 
Commission  shall  institute  proceedings 
under  Section  19(b)(2)(B)  of  the  Act  to 
determine  whether  the  proposed  rule 
change  should  be  approved  or 
disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
.submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  tlie  jm)j)o.sed  rule 
change  is  consi.stent  with  the  Act. 
(Comments  may  he  suhmitted  hy  any  of 
the  following  methods: 

Ideal ronic  Coniments 

•  l).s(!  th(!  (lommi.s.sion’s  lnt(;rnet 
coinimmt  form  {hUp://www.se(:.gov/ 
rules/sr().shtn}l);  or 


i.s  7«s(i))(:t)(A). 

">  17  CKK  240.1<ll)-4(f)(7). 
"'ir.  7Hs(l))(2)(ii). 


•  Send  an  email  to  rule-comments© 
sec.gov.  Please  include  File  Number  SR- 
NYSEMKT-2014-29  on  the  subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NYSEMKT-2014-29.  This 
file  number  should  be  included  on  the 
subject  line  if  email  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  {http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room,  100  F  Street  NE., 
Washington,  DC  20549,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  be  posted  without  change; 
the  Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR- 
NYSEMKT-2014-29  and  should  be 
submitted  on  or  before  May  2,  2014. 

For  the  Commi.ssion,  by  the  Division  of 
I’rading  and  Markets,  pursuant  to  delegated 
authority.’^ 

Kevin  M.  O’Neill, 

Deputy  Secretary. 

M'K  Doc.  2014-0H124  Filod  4-10-14;  a:4.‘>  iiinl 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-71890;  File  No.  SR-NYSE- 
2014-18] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange  LLC;  Notice  of 
Fiiing  and  Immediate  Effectiveness  of 
Proposed  Ruie  Change  Amending  its 
Price  List  for  Certain  Executions  at  the 
Opening 

April  7,  2014. 

Pursuant  to  Section  19(b)(1)  ^  of  the 
Securities  Exchange  Act  of  1934 
(“Act”)  2  and  Rule  19b-4  thereimder,^ 
notice  is  hereby  given  that,  on  March 
26,  2014,  New  York  Stock  Exchange 
LLC  (“NYSE”  or  “Exchange”)  filed  with 
the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
Price  List  for  certain  executions  at  the 
opening.  The  Exchange  proposes  to 
implement  the  fee  change  effective 
April  1,  2014.  The  text  of  the  proposed 
rule  change  is  available  on  the 
Exchange’s  Web  site  at  www.nyse.com, 
at  the  principal  office  of  the  Exchange, 
and  at  the  Commission’s  Public 
Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
.statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  di.sc:u.s.sed  any  comments  it  received 
on  the  projio.sed  rule  change.  The  text 
of  tho.se  statements  may  he  (ixamined  at 
the  j)lac(!.s  specified  in  Item  IV  below. 
Till!  Exchange  has  prepared  sunnnariiLS, 
.set  forth  in  .sections  A,  B,  and  (i  below, 
ol  till!  most  significant  parts  of  such 
stateiniiiits. 


■  1.S  l)..S.(:.7Hs(l))(1). 

^if)  ir.s.c.  7fiii. 

•  17  Cl  K  240.1<)l)-4. 
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A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend  its 
Price  List  for  certain  executions  at  the 
opening.'*  The  Exchange  proposes  to 
implement  the  fee  change  effective 
April  1,  2014. 

The  Exchange  currently  charges  a  fee 
of  $0.0005  per  share  for  executions  at 
the  opening  or  at  the  opening  only 
orders,  subject  to  a  monthly  fee  cap  of 
$15,000  per  member  organization  for 
such  executions.  The  Exchange 
proposes  to  raise  the  fee  to  $0.0010  per 
share  and  the  monthly  fee  cap  to 
$20,000  per  member  organization. 

The  proposed  change  is  not  otherwise 
intended  to  address  any  other  issues, 
and  the  Exchange  is  not  aware  of  any 
problems  that  members  and  member 
organizations  would  have  in  complying 
with  the  proposed  change. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act,‘>  in  general,  and 
furthers  the  objectives  of  Sections 
()(b)(4)  and  6(b)(5)  of  the  Act,“  in 
))articular,  bcicause  it  ])rovid(!.s  for  the 
e(|uitable  allocation  of  rea.sonal)le  dues, 
lees,  and  other  charges  among  its 
members,  issuers  and  other  pinsons 
using  its  facilities  and  does  not  unfairly 
discriminate  between)  customers, 
i.ssiiers,  brokers  or  dealers. 

The  I'ixcbange  believes  that  it  is 
ica.sonable  to  incicase  the  fee  and 
cmi'esponding  fee  cap  for  executions  at 
the  ojM.niing  becan.se  niembers  and 
member  organizations  benefit  from  the 
substantial  atnonnts  of  liejiiidity  that  are 
pi-esent  on  the  I'ixcbange  during  sneb 
lime.  The  j)ro])o.sed  new  rate  of  $0.001 6 
for  the  fee  is  rea.sonable  because  it  will 
strike  a  more  approj)riate  balance 
between  encouraging  liquidity  at  the 
opening  and  generating  adequate 
revenues  for  the  Exchange.  The 
Exchange  notes  that  it  has  not  increased 
the  fee  in  nearly  five  years  or  the  fee  cap 
in  more  than  two  years. ^  The  increase  to 
the  fee  cap  is  also  reasonable  in  light  of 


^  The  proposed  pricing  would  only  apply  to 
securities  priced  Si. 00  or  greater.  The  existing 
pricing  for  executions  at  the  opening  in  securities 
priced  below  Si. 00  would  remain  unchanged  (i.e., 
0.3%  of  the  total  dollar  value  of  the  transaction). 
Designated  Market  Maker  (“DMM”)  executions  at 
the  opening  would  continue  to  not  be  charged. 

M5U.S.C.  78f(b). 

«15  U.S.C.  78f(b)(4)  and  (5). 

^  See  Securities  Exchange  Act  Release  Nos.  60436 
(August  5,  2009),  74  FR  40252  (August  11,  2009) 
(SR-NYSE-2009-77);  and  66600  (March  14,  2012), 
77  FR  16298  (March  20,  2012)  (SR-NYSE-2012-07). 


the  proposed  increase  in  the  fee  because 
member  organizations  would  otherwise 
reach  the  fee  cap  twice  as  quickly.  The 
Exchange  believes  that  it  is  reasonable 
to  increase  the  fee  cap  for  executions  at 
the  opening  because  a  member 
organization  that  reaches  the  cap  would 
continue  to  be  charged  a  marginal  [sic] 
rate  for  its  transactions  at  the  opening 
that  is  lower  than  the  $0.0010  rate  that 
would  be  applicable  without  the  cap 
(i.e.,  once  a  member  organization 
reaches  the  cap,  its  per- transaction  rate 
thereafter  will  be  zero  and  its  marginal 
rate  [sic]  will  decrease  for  each 
additional  transaction  at  the  open 
thereafter).  The  proposed  new  rate  for 
the  fee  and  the  corresponding  new  level 
for  the  fee  cap  are  also  reasonable 
because  they  are  comparable  to  those  for 
executions  at  the  opening  on  other 
markets.® 

The  proposed  new  rate  of  $0.0010  for 
the  fee  and  the  increased  fee  cap  of 
$20,000  are  equitable  and  not  unfairly 
discriminatory  because,  even  at  such 
increased  levels,  this  pricing  would 
continue  to  encourage  robust  levels  of 
liquidity  at  the  opening,  which  benefits 
all  market  participants.  This  pricing  is 
also  equitable  and  not  unfairly 
discriminatory  bocau.se  it  would  a])ply 
(Kjually  to  all  similarly  situated  member 
organizations.” 

Eiiially,  the  I'ixcbange  believes  that  it 
is  sjibject  to  significant  competitive 
Ibices,  as  described  below  in  the 
I’ixcbange’s  statement  regarding  the 
burden  on  com|)etition. 

for  these  reasons,  the  I'ixcbange 
believes  that  the  jiroposal  is  consistent 
will)  I  be  Act. 

It.  Self-Regulalory  ( tiganizalion’s 
SidIcmenI  on  Itiirdcn  on  C<jnip(;lilion 

In  accordance  with  .Section  ()(b)(6)  of 
the  Act,"'  the  I'ixchang)!  believes  that  the 
proposed  rule  change  would  not  impose 
any  burden  on  competition  that  is  not 
nece.s.sary  or  apjnopriate  in  furtherance 
of  the  purposes  of  the  Act.  Instead,  the 
Exchange  believes  that  the  proposed 
change  would  contribute  to  the 
Exchange’s  market  quality  and 
ultimately  competition.  The  proposed 


“For  example,  the  Nasdaq  Stock  Market,  LLC 
(“NASDAQ”)  similarly  charges  SO.OOlO  per  share 
for  certain  orders  executed  in  the  NASDAQ 
Opening  Cross  and  applies  a  S20,000  fee  cap  per 
month  per  firm  for  such  executions.  See  NASDAQ 
Rule  7018(e). 

As  noted  in  note  1  |sic]  above,  DMM  executions 
at  the  opening  would  continue  to  not  be  charged. 
The  Exchange  believes  that  this  is  reasonable 
because  of  the  liquidity-providing  function  that 
DMMs  serve.  This  is  also  equitable  and  not  unfairly 
discriminatory  because  DMMs  are  subject  to  certain 
obligations  to  which  other  members  and  member 
organizations  are  not. 

’“IS  U.S.C.  78f(b)(8). 


change  would  also  lead  to  increased 
competition  among  execution  venues, 
including  by  permitting  the  Exchange  to 
compete  with  other  markets  that  apply 
comparable  pricing  for  executions  at  the 
opening.**  The  proposed  change  also 
would  not  impose  any  burden  on 
competition  among  market  participants. 
Instead,  the  pricing  for  executions  at  the 
opening  would  remain  at  relatively  low 
levels  and  would  continue  to  reflect  the 
benefit  that  market  participants  receive 
through  the  ability  to  have  their  orders 
interact  with  other  liquidity  at  the 
opening. 

Finally,  the  Exchange  notes  that  it 
operates  in  a  highly  competitive  market 
in  which  market  participants  can 
readily  favor  competing  venues  if  they 
deem  fee  levels  at  a  particular  venue  to 
be  excessive  or  rebate  opportunities 
available  at  other  venues  to  be  more 
favorable.  In  such  an  environment,  the 
Exchange  must  continually  adjust  its 
fees  and  rebates  to  remain  competitive 
with  other  exchanges  and  with 
alternative  trading  systems  that  have 
been  exempted  from  compliance  with 
the  statutory  standards  applicable  to 
exchanges.  Becaii.se  competitors  are  free 
to  modify  their  own  fees  and  credits  in 
resjionse,  and  becau.se  market 
jiarticipants  may  readily  adjust  their 
order  routing  jnactices,  the  Exchange 
believes  that  the  degree  to  wbicb  fee 
changes  in  Ibis  inaiket  may  impose  any 
bni'den  on  com|)etition  is  exti'emely 
limited.  As  a  I'esnit  of  all  oflbe.se 
considerations,  the  Exchange  does  not 
believe  that  the  pi'0|)osed  changes  will 
impair  the  ability  of  member 
oi'ganizat ions  or  com|)eting  order 
execution  venues  to  maintain  their 
com|)etitive  standing  in  the  financial 
m.'iikets. 

C.  Self-Regninlory  ( hgani/.al ion’s 
SlaleinenI  on  Comments  on  the 
Proposed  Rule  Change  Received  Pron) 
Members,  Parlicifxmts,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  is  effective 
upon  filing  pursuant  to  Section 
19(b)(3)(A)  *2  of  the  Act  and 
subparagraph  (f)(2)  of  Rule  19b-4*® 
thereunder,  because  it  establishes  a  due, 
fee,  or  other  charge  imposed  by  the 
Exchange. 


**  See  supra  note  8. 

’2  15  U.S.C.  78s(b)(3)(A). 
*3  17  CFR  240.19b-^(f)(2). 
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At  any  time  within  60  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  summarily  may 
temporarily  suspend  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act.  If  the 
Commission  takes  such  action,  the 
Commission  shall  institute  proceedings 
under  Section  19(bK2)(B)i'*  of  the  Act  to 
determine  whether  the  proposed  rule 
change  should  be  approved  or 
disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://www.sec.gov/ 
rnles/sro.shtmiy,  or 

•  Send  an  email  to  rule-comments® 
sec.gov.  I’loaso  include  Kilo  Number  SK- 
NYSK-2()14-18  on  the  .subject  line. 

I’(il)er  Comments 

•  .Send  paper  conuneuts  in  triplicate 
to  .Seci'fitary,  .Securities  and  I'ixchangc! 
Commission,  100  K  .Slre(!l  Nl'i., 
Washington,  DC  2064*)  1000. 

All  snhmi.ssioiis  should  reler  to  I'ile 
Nmnher  SI<-NY.SI-;-2014-1)t.  This  tile 
nnmher  should  he  included  on  the 
subject  line  it  email  is  used.  To  h(d|)  the 
(iommission  |)i (tcess  and  review  your 
comments  more  eificiently,  please  u.se 
only  one  method.  The  (Commission  will 
post  all  commetds  on  the  Conntnssion’s 
IntmiKit  Weh.sit(!  {hllp://www.se(:.gov/ 
rules/sro.shiml).  (Cofjies  of  the 
suhnn.ssion,  all  snhs(upient 
aimnulments,  all  written  statements 
with  respect  to  the  projjosed  ride 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
tho.se  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room,  100  F  Street  NE., 
Washington,  DC  20549,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 


!•*  15  U.S.C.  78s(b){2)(B). 


office  of  the  Exchange.  All  comments 
received  will  be  posted  without  change; 
the  Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR-NYSE- 
2014-18  and  should  be  submitted  on  or 
before  May  2,  2014. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.^® 

Kevin  M.  O’Neill, 

Deputy  Secretary. 

|FR  Doc.  2014-08125  Filed  4-10-14;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-71895;  File  No.  SR- 
NYSEArca-2014-10] 

Self-Regulatory  Organizations;  NYSE 
Area,  Inc.;  Notice  of  Designation  of  a 
Longer  Period  for  Commission  Action 
on  a  Proposed  Rule  Change  To  Adopt 
NYSE  Area  Equities  Rule  8.900,  Which 
Permits  the  Listing  and  Trading  of 
Managed  Portfolio  Shares,  and  To  List 
and  Trade  Shares  of  the  ActiveShares 
NM  Large-Cap  Fund,  ActiveShares  '*'^ 
Mid-Cap  Fund,  and  ActiveShares^'*^ 
Multi-Cap  Fund  Pursuant  to  That  Rule 

April  7,  2014. 

On  Kohl  nary  7,  2014,  NY.SE  Area,  Inc. 
(“I'ixchangi!”)  lilnd  with  Ihn  .Sccniil ic.s 
and  I'ixchangi;  Connnissinn 
(“Coinniis.sion”),  pnr.siiani  In  .Snclion 
1  *)(h)(1 )  (tl  I  he  .SncnriliiLS  l^xchang(!  Act 
of  1034  (“Act”)  '  and  Kiih;  10h  4 
IlKircnndcr,*'  a  lu'upo.snd  rule  change  In 
adopt  new  NY.SI'i  Area  I'iiinil ie.s  Rule 
8.000,  which  would  govern  the  li.sling 
and  trading  of  Managed  Portfolio 
.Share.s,  and  to  li.st  and  trade  .share.s  of 
the  Active.Sharo.s'*'*^  l.arge-Cap  Fond, 
Active.Sharo.s'*'*^  Mid-Cap  Fond,  and 
Active.Sharo.s'*'*^  Multi-Cap  Fund 
(colloctivoly,  “F’und.s”)  under  proposed 
NYSE  Area  Equities  Rule  8.900.  The 
proposed  rule  change  was  published  for 
comment  in  the  Federal  Register  on 
February  26,  2014. ^  The  Commission 
has  received  one  comment  letter  on  the 
proposed  rule  change.'* 

Section  19(b)(2)  of  the  Act^  provides 
that,  within  45  days  of  the  publication 


*517  CFR  200.30-3(a)(12). 

*15  U.S.C.  78s{b)(l). 

2  17  CFR  240.1 9b-^. 

3  See  Securities  Exchange  Act  Release  No.  71588 
(Feb.  20,  2014),  79  FR  10848. 

■*  See  Letter  from  Gary  L.  Gastineau,  President, 
ETF  Consultants.com,  Inc.,  to  Elizabeth  M.  Murphy, 
Secretary,  Conunission,  dated  March  18,  2014. 

5  15  U.S.C.  78s(b)(2). 


of  notice  of  the  filing  of  a  proposed  rule 
change,  or  within  such  longer  period  up 
to  90  days  as  the  Commission  may 
designate  if  it  finds  such  longer  period 
to  be  appropriate  and  publishes  its 
reasons  for  so  finding,  or  as  to  which  the 
self-regulatory  organization  consents, 
the  Commission  shall  either  approve  the 
proposed  rule  change,  disapprove  the 
proposed  rule  change,  or  institute 
proceedings  to  determine  whether  the 
proposed  rule  change  should  be 
disapproved.  The  Commission  is 
extending  this  45-day  time  period. 

The  Commission  finds  that  it  is 
appropriate  to  designate  a  longer  period 
within  which  to  take  action  on  the 
proposed  rule  change  so  that  it  has 
sufficient  time  to  consider  the  proposed 
rule  change  and  the  comment  received. 
The  proposed  rule  change  would  permit 
the  Exchange  to  adopt  new  NYSE  Area 
Equities  Rule  8.900,  which  would  set 
forth  the  initial  and  continued  listing 
standards  applicable  to  Managed 
Portfolio  Shares.  In  addition,  the 
proposed  rule  change  would  permit  the 
li.sting  and  trading  of  shares  of  the 
Funds  pursuant  to  proposed  NYSF)  Area 
l-xpiities  Rule  8.900. 

Accordingly,  the  Coinmi.ssion, 
pursuant  to  Section  19(h)(2)  of  the  Act,'* 
(l(!signates  May  27,  2014,  as  the  date  by 
which  the  Coininission  shall  either 
apjirove  or  (li.sa|)prove  or  institute 
proceedings  to  determine  whether  to 
disa|)prove  the  jiroposed  rule  change 
(File  Nninhm-  SK-N Y.SI';Arca-20 1 4- 1 0). 

I'di'  I  lie  ( 1(1111111  is.s  ion,  liy  I  lie  Division  of 
'I'l'iiiling  inni  Miirkels,  |)nr.sninil  lo  delegiileil 
nnlliorily.'' 

Kevin  M.  O’Neill, 

Deputy  Secrelury. 

|l'l<  Hoc.  2(04  imcill  I'ilod  4-10  1 4;  )l:4.'>  mil | 
BILLING  CODE  8011-01-P 

SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-71888;  File  No.  SR-DTC- 
2014-02] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  to  Amend  the 
DTC  Settlement  Service  Guide  to 
Clarify  the  Largest  Provisional  Net 
Credit  Procedures 

April  7,  2014. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


6/d. 

*'17  CFR  200.30-3(a)(31). 
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(“Act”)  ^  and  Rule  19b-4  ^  thereunder, 
notice  is  hereby  given  that  on  March  27, 
2014,  the  Depository  Trust  Company 
(“DTC”)  filed  with  the  Securities  and 
Exchange  Commission  (“Commission”) 
the  proposed  rule  change  ^  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  primarily  by  DTC. 
DTC  filed  the  proposed  rule  change 
pursuant  to  Section  19(b)(3)(A)'’  of  the 
Act  and  Rule  19b-4(f)(4)  ^  thereunder, 
which  renders  the  proposal  effective 
upon  filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

As  discussed  below,  the  proposed 
rule  change  would  clarify  DTC’s 
existing  Largest  Provisional  Net  Credit 
(“LPNC”)®  Procedures  within  DTC’s 
Settlement  Service  Guide  (the  “Service 
Guide”). ^ 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change,  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  DTC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

With  regard  to  processing  of  Money 
Market  Instruments  (“MMI”),  DTC 
employs  the  LPNC  risk  management 
control  to  mitigate  the  risks  associated, 
on  the  same  business  day,  with:  (i)  the 
insolvency  of  an  MMI  issuer  or  refusal 
to  pay  (“RTP”)  on  a  MMI  maturity 


M5U.S.C.  78s(b)(l). 

2  17  CFR  240.19b-4. 

2  Exhibit  5  of  this  proposed  rule  change  filing 
shows  the  text  of  the  rule  changes  to  be  made  by 
DTC.  File  No.  SR-DTC-2014-02,  Exhibit  5, 
http-J/www.sec.gov/rules/sm/dtc.shtml. 

4  15  U.S.C.  78s(b)(3)(A). 

2  17  CFR  240.19b-4(f)(4). 

®DTC  Rule  1  (Definitions),  available  at  http;/l 
www.dtcc.com/en/legal/niles-and-proceduTes.aspx. 

2  Service  Guide,  available  at  http:// 
www.dtcc.eom/~/media/Files/Downloads/legal/ 
service-guides/Settlement.ashx. 


obligation  by  the  applicable  MMI 
Issuing  and  Paying  Agent,  and  (ii)  a  DTC 
Participant’s  (“Participant”)  failure  to 
settle  or  DTC’s  ceasing  to  act  for  the 
Participant.  In  this  regard,  on  each 
processing  day,  DTC  withholds  intraday 
credit  from  each  MMI  Participant  for  the 
sum  of  the  two  largest  aggregate  net 
credits  with  respect  to  an  issuer’s 
acronym  for  purposes  of  calculating  the 
Participant’s  net  settlement  balance  and 
collateral  monitor.  This  provides 
protection  in  the  event  that  MMI 
transactions  are  reversed  in  DTC’s 
system  in  accordance  with  the  DTC 
Rules  &  Procedures  (“Rules”)  as  a  result 
of  an  issuer  failure  or  RTP.® 

DTC  most  recently  updated  its  Rules 
relating  to  LPNC  in  2013.® 

Pursuant  to  this  rule  filing,  DTC 
proposes  clarifications  to  the  LPNC 
Procedures  in  the  Service  Guide, 
including:  (i)  providing  an  example 
illustrating  the  composition  of  the  LPNC 
calculation;  and  (ii)  making  other 
technical  changes  relating  to  the 
description  of  the  LPNC  process  and 
timeframes. 

2.  Statutory  Basis 

The  proposed  rule  change  clarifies  the 
terms  associated  with  processing  of 
MMI  transactions  and  associated  risk 
controls.  As  a  result,  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
DTC,  and  in  particular,  with  Section 
17A(b)(3)(F)  of  the  Act.  This  section 
requires  that  the  Rules  be  designed  to 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and,  in  general,  to  protect 
investors  and  the  public  interest. 

3.  Implementation  Timeframe 

The  proposed  rule  change  is  effective 
immediately. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  have  any 
impact,  or  impose  any  burden,  on 
competition.  As  stated  above,  the 
proposed  change  merely  provides 
clarifications  to  the  Service  Guide  and 
will  not  impact  any  Participant’s  access 
to,  or  use  of,  DTC  services.  In  addition, 
the  proposal  does  not  impact  the  costs 
of  Participants’  use  of  DTC  services. 


8  Such  reversals  override  DTC’s  net  debit  cap  and 
collateral  monitor  risk  controls. 

8  Securities  Exchange  Act  Release  No.  68983  (Feb. 
25,  2013),  78  FR  13924  (Mar.  1,  2013)  (SR-DTC- 
2012-10). 

10  15  U.S.C.  78q-l(b)(3)(F). 


(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  relating  to  the 
proposed  rule  change  have  not  yet  been 
.solicited  or  received  with  respect  to  this 
filing. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  forgoing  [sic]  rule  change  has 
become  effective  pursuant  to  Section 
19(b)(3)(A)  ”  of  the  Act  and  paragraph 
(f)(4)  ’2  of  Rule  19b-4  thereunder.  At 
any  time  within  60  days  of  the  filing  of 
the  proposed  rule  change,  the 
Commission  summarily  may 
temporarily  .suspend  such  rule  change  if 
it  appears  to  the  Commission  that  .such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://wwv^.sec.gov/ 
rules/sro.shtmiy,  or 

•  Send  an  email  to  rule-comments® 
sec.gov.  Please  include  File  No.  SR- 
DTC-2014-02  on  the  subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File  No. 
SR-DTC-2014-02.  This  file  nmnber 
should  be  included  on  the  subject  line 
if  email  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  {http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 


”  15  U.S.C.  78s(b)(3)(A). 
12  17  CFR  240.19b-4(f)(4). 


Federal  Register/ Vol.  79,  No.  70 /Friday,  April  11,  2014 /Notices 


20287 


those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room,  100  F  Street  NE., 
Washington,  DC  20549  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Copies  of  such 
filings  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC  and  on  DTC’s  Web  site  at 
http://  WWW.  d  tcc.com/legal/sec-rule- 
filings.aspx.  All  comments  received  will 
be  posted  without  change;  the 
Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  No.  SR— DTC-2014- 
02  and  should  be  submitted  on  or  before 
May  2,  2014. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.’ 3 
Kevin  M.  O’Neill, 

Deputy  Secretary. 

|FR  Doc.  2014-08123  Filed  4-10-14;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-71891;  File  No.  SR-Phlx- 
2013-113] 

Self-Regulatory  Organizations; 
NASDAQ  OMX  PHLX  LLC;  Request  for 
Comment  and  Notice  of  Designation  of 
Longer  Period  for  Commission  Action 
on  Proceedings  To  Determine  Whether 
To  Approve  or  Disapprove  a  Proposed 
Ruie  Change  To  Offer  a  Customer 
Rebate 

April  7,  2014. 

On  October  31,  2013,  NASDAQ  OMX 
PHLX  LLC  (“Exchange”  or  “Phlx”)  filed 
with  the  Securities  and  Exchange 
Commission  (“Commission”),  pursuant 
to  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (“Act”)  ’  and  Rule 
19b-4  thereunder, 2  a  proposed  rule 
change  to  amend  the  Customer  Rebate 
Program  in  Section  B  of  the  Exchange’s 
Pricing  Schedule  to  increase  Customer 
rebates  available  to  certain  market 
participants  that  transact  Customer 
orders  on  Phlx.  The  proposed  rule 
change  was  published  for  comment  in 
the  Federal  Register  on  November  19, 
2013.3  On  November  25,  2013,  the 


“  17  CFR  200.30-3(a)(12). 

115  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

3  See  Securities  Exchange  Act  Release  No.  70866 
(November  13,  2013),  78  FR  69472  (“Notice”). 


Commission  temporarily  suspended  and 
initiated  proceedings  to  determine 
whether  to  approve  or  disapprove  the 
proposed  rule  change.'*  The  Commission 
has  received  six  comment  letters  on  the 
proposal  3  and  one  rebuttal  letter  from 
Phlx.fi 

Section  19(b)(2)  of  the  Act  ^  provides 
that,  after  instituting  proceedings  to 
determine  whether  to  approve  or 
disapprove  a  proposed  rule  change, 
within  180  days  of  the  publication  of 
notice  of  the  filing  of  a  proposed  rule 
change,  the  Commis.sion  shall  either 
approve  the  proposed  rule  change  or 
disapprove  the  proposed  rule  change. 
The  Commission  may  extend  the  period 
for  issuing  an  order  approving  or 
disapproving  the  proposed  rule  change, 
however,  by  not  more  than  60  days  if 
the  Commission  determines  that  a 
longer  period  is  appropriate  and 
publishes  the  reasons  for  such 
determination.  The  180th  day  for  this 
filing  is  May  18,  2014. 

The  Commission  finds  that  it  is 
appropriate  to  designate  a  longer  period 
within  which  to  take  action  on  the 
proposed  rule  change  so  that  it  has 
sufficient  time  to  review  comment 
letters  submitted  in  response  to  the 
Order  Instituting  Proceedings,  to  review 
the  Exchange’s  response  to  such 
comments,  and  to  consider  and  take 
action  on  the  Exchange’s  proposed  rule 
change. 

The  Commission  also  seeks  additional 
comment  to  help  further  inform  its 
analysis  of  the  proposed  rule  change. 
Specifically,  the  Commission  invites 
interested  persons  to  submit  data, 
views,  and  argmnents  concerning  the 
proposed  rule  change,  including 
whether  the  proposed  rule  change  is 
consistent  with  the  Act.  In  particular, 
the  Commission  seeks  comment  on  the 
following. 


^  See  Securities  Exchange  Act  Release  No.  70940 
(November  25,  2013),  78  FR  71700  (November  29, 
2013)  (“Order  Instituting  Proceedings”). 

®  See  letters  to  Elizabeth  M.  Murphy,  Secretary, 
Commission,  from:  Michael  J.  Simon,  Secretary, 
International  Securities  Exchange,  LLC,  dated 
November  11,  2013;  William  O’Brien,  Chief 
Executive  Officer,  Direct  Edge  Holdings  LLC,  dated 
November  13,  2013;  Brian  O'Neill,  Vice  President 
and  Senior  Counsel,  Miami  International  Securities 
Exchange,  LLC,  dated  November  27,  2013;  John  C. 
Nagel,  Managing  Director  and  General  Counsel, 
Citadel  Securities,  dated  December  18,  2013; 

Angelo  Evangelou,  Associate  General  Counsel, 
Chicago  Board  Options  Exchange,  Inc.,  dated 
December  20,  2013;  and  Michael  J.  Simon, 
Secretary,  International  Seemrities  Exchange,  LLC, 
dated  December  20,  2013. 

®  See  letter  to  Elizabeth  M.  Murphy,  Secretary, 
Commission,  from  Joan  C.  Conley,  Senior  Vice 
President  &  Corporate  Secretary,  NASDAQ  OMX 
PHLX  LLC,  dated  January  24,  2014  (“Phlx  Response 
Letter”). 

M5  U.S.C.  78s(b)(2). 


Phlx  states  in  its  January  24,  2014 
response  to  comments  “  .  .  .  if  an 
exchange  believes  that  it  would  be 
attractive  to  customers  to  have  a  choice 
between  multiple  affiliated  exchanges,  it 
may  create  such  exchanges  as  some  self- 
regulatory  exchanges — including 
commenters  CBOE  and  ISE — have 
already  done.”  «  Phlx  further  states  that 
“[t]here  are  no  significant  barriers  to 
SROs  creating  additional  options 
exchanges.”  Phlx’s  response  suggests 
that,  if  the  proposal  were  approved, 
there  is  a  potential  for  entities  to  create 
new  options  exchanges  in  order  to 
compete  with  Phlx.**' 

The  Commission  has  previou.sly 
stated  that  its  task  has  heen  to  facilitate 
an  appropriately  balanced  market 
structure  that  promotes  competition 
among  markets,  while  minimizing  the 
potentially  adverse  effects  of 
fragmentation  on  efficiency,  price 
transparency,  best  execution  of  investor 
orders,  and  order  interaction.**  In  that 
Concept  Release,  the  Commission 
discussed  the  impact  of  competition 
among  trading  venues  and  market 
fragmentation.*  2  The  Commission  also 
stated  that  when  many  trading  centers 
compete  for  order  flow  in  the  same 
security,  however,  such  competition  can 
lead  to  the  fragmentation  of  order  flow 
in  that  security.*  3  The  Commission 
further  stated  that  fragmentation  can 
inhibit  the  interaction  of  investor  orders 
and  thereby  impair  certain  efficiencies 
and  the  best  execution  of  investors’ 
orders.*^  On  the  other  hand,  the 
Commission  stated  that  mandating  the 
consolidation  of  order  flow  in  a  single 
venue  would  create  a  monopoly  and 
thereby  lose  the  important  benefits  of 
completion  among  markets.* ^  The 
Commission  stated  that  the  benefits  of 
such  competition  include  incentives  for 
trading  centers  to  create  new  products, 
provide  high  quality  trading  services 
that  meet  the  needs  of  investors,  and 
keep  trading  fees  low.*® 

As  a  result,  the  Commission  has 
stated  that  such  market  fragmentation 
concerns  have  presented  challenges  to 
the  Commission’s  objective  to  protect 
investors  and  maintain  fair  and  orderly 
markets.*  7 


“  See  Phlx  Response  Letter,  supra  note  6,  at  7. 
°Id. 

^°Id. 

”  See  Exchange  Act  Release  No.  61358  (Jan.  14, 
2010),  75  FR  3593,  3597  (Jan.  21,  2010)  (“Concept 
Release”). 

13 /d. 

13 /d. 

14 /d. 

15 /d. 

15  See  Concept  Release,  supra  note  11,  at  3597. 
^Ud. 


20288 


Federal  Register/ Vol.  79,  No.  70 /Friday,  April  11,  2014 /Notices 


1 .  What  are  commenters’  views  on  the 
impact  that  Phlx’s  proposal  would  have 
on  the  current  options  market  structure? 
Please  explain.  What  would  the  impact 
be,  if  any,  on  the  current  equity  market 
structure?  Please  explain. 

2.  What  are  commenters’  views  on  the 
impact  the  proposal  would  have,  if  any, 
on  the  trading  of  options  orders  across 
multiple  options  exchanges?  Please 
explain.  Specifically,  what  are 
commenters’  views  as  to  the  impact,  if 
any,  on  order  interaction,  quote 
competition,  liquidity  (both  top  of  book 
and  depth  of  book)  on  each  options 
exchange  or  across  all  options 
exchanges,  and/or  short-term  and  long¬ 
term  volatility?  Please  explain.  What  are 
commenters’  views  on  the  impact  the 
proposal  would  have,  if  any,  on  the  best 
execution  of  investor  orders,  including 
the  implicit  costs  of  executing  their 
orders  (such  as  spreads  and  price 
impact)?  Please  explain. 

3.  What  are  commenters’  views  on  the 
impact  the  proposal  would  have,  if  any, 
on  the  current  total  number  of  options 
exchanges?  Please  explain.  Do 
commenters  believe  that  the  total 
number  of  exchanges  that  list  and  trade 
standardized  options  would  likely 
increase,  decrease,  or  remain 
unchanged?  Please  explain. 

4.  What  are  commenters’  views  on 
how  the  proposal  would  impact  the 
incentives  for  existing  exchanges  or  new 
entities  to  create  multiple  exchanges 
under  one  group?  What  are  commenters’ 
views  on  how,  if  any,  the  proposal 
would  impact  the  incentives  for:  (1) 
Entities  that  currently  operate  multiple 
options  exchanges  under  common 
ownership  (“exchange  group’’)  to  create 
additional  options  exchanges  under 
their  existing  exchange  group;  (2)  stand¬ 
alone  options  exchanges  to  create  new 
options  exchanges  under  an  exchange 
group;  or  (3)  stand-alone  exchanges  and/ 
or  exchange  groups  to  consolidate  and 
form  new  options  exchange  groups. 
Please  elaborate. 

5.  What  are  commenters’  views  on  the 
potential  explicit  costs  (e.g., 
connectivity  costs,  routing  costs)  or 
benefits  of  increasing  or  decreasing  the 
total  number  of  options  exchanges? 
Please  identify  such  potential  costs  or 
benefits  and  explain  why  they  would 
change. 

6.  Commenters  are  requested  to 
provide  empirical  data  and  other  factual 
support  for  their  views. 

Comments  may  be  submitted  by  any 
of  the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://www.sec.gov/ 
rules/ sro.shtml)’,  or 


•  Send  an  email  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-Phlx-2013-113  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-Phlx-2013-113.  This  file 
number  should  be  included  on  the 
subject  line  if  email  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  [http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room,  100  F  Street,  NE., 
Washington,  DC  20549,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Copies  of  the 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  be  posted  without  change; 
the  Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR-Phlx- 
2013-113  and  should  be  submitted  on 
or  before  April  25,  2014.  Any  person 
who  wishes  to  file  a  rebuttal  to  any 
other  person’s  submission  must  file  that 
rebuttal  by  May  9,  2014. 

Accordingly,  pursuant  to  Section 
19(b)(2)(B)(ii)(n)  of  the  Act  and  for  the 
reasons  stated  above,  the  Commission 
designates  July  17,  2014,  as  the  date  by 
which  the  Commission  should  either 
approve  or  disapprove  the  proposed 
rule  change  (File  No.  SR-Phlx-2013- 
113). 


For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.^® 

Kevin  M.  O’Neill, 

Deputy  Secretary. 

|FR  Doc.  2014-08126  Filed  4-10-14;  8:45  am] 

BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-71883;  File  No.  SR-CBOE- 
2014-034] 

Self-Regulatory  Organizations; 

Chicago  Board  Options  Exchange, 
Incorporated;  Notice  of  Filing  and 
Immediate  Effectiveness  of  a  Proposed 
Rule  Change  Relating  to  Market-Maker 
Appointment  Adjustments 

April  7,  2014. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”),^  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  April  1 , 
2014  Chicago  Board  Options  Exchange, 
Incorporated  (the  “Exchange”  or 
“CBOE”)  filed  with  the  Securities  and 
Exchange  Commission  (the 
“Commission”)  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  add 
language  to  Rule  8.3  (Appointment  of 
Market-Makers)  to  add  clarity  to  when 
a  Market-Maker  must  notify  the 
Exchange  of  an  appointment  adjustment 
in  advance  of  an  upcoming  tier 
rebalance.  The  text  of  the  proposed  rule 
change  is  available  on  the  Exchange’s 
Web  site  [http://www.cboe.com/ 
AhoutCBOE/ 

CBOELegalRegulatoryHome.aspx),  at 
the  Exchange’s  Office  of  the  Secretary, 
at  the  Commission’s  Public  Reference 
Room,  and  on  the  Commission’s  Web 
site  [http://www.sec.gov). 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 


17  CFR  200.30-3(a)(57). 
’  15  U.S.C.  78s(b)(l). 

2  17  CFR  240.19b-4. 
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any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend 
Exchange  Rule  8.3  regarding  Market- 
Maker  appointment  cost  rebalances  and 
the  resulting  assignment  of  additional 
Trading  Permits  when  necessary. 
Currently,  Rule  8.3  provides  that 
appointments  to  act  as  a  Market-Maker 
“cost”  different  amounts  for  different 
classes  (with  no  classes  costing  more 
than  1.0).  Each  Trading  Permit  held  by 
a  Market-Maker  has  an  appointment 
credit  of  1.0.  The  Exchange,  on  a 
quarterly  basis,  can  rebalance  the  tiers 
into  which  different  classes  fall,  which 
means  that  the  Exchange  can  elect  to 
move  a  class  from  one  tier  to  another. 

As  a  result,  the  appointment  costs  for 
the  corresponding  classes  could  change. 

The  Exchange  recently  added  to  Rule 
8.3(c)[iv)  language  stating  that  “If  a 
Market-Maker  with  a  VTC  appointment 
holds  a  combination  of  appointments 
whose  aggregate  revised  appointment 
cost  is  greater  than  the  number  of 
Trading  Permits  that  Market-Maker 
holds,  the  Market-Maker  will  be 
assigned  as  many  Trading  Permits  as 
necessary  to  ensure  that  the  Market- 
Maker  no  longer  holds  a  combination  of 
appointments  whose  aggregate  revised 
appointment  cost  is  greater  than  the 
number  of  Trading  Permits  that  Market- 
Maker  holds.”  ^  However,  this  proposed 
change  can  be  read  to  give  Market- 
Makers  until  11:59  p.m.  on  the  day 
before  a  rebalance  takes  effect  to  change 
their  appointments  in  order  to  no  longer 
hold  a  combination  of  appointments 
whose  aggregate  revised  appointment 
cost  is  greater  than  the  number  of 
Trading  Permits  that  Market-Maker 
holds.  Under  this  reading,  the 
Exchange’s  Registration  Department 
may  not  be  provided  enough  time  to 
review  and  manage  such  changes.  As 
such,  the  Exchange  proposes  to  set  a 
cutoff  time  of  3:30  p.m.  Central  Time  to 


See  Securities  Exchange  Act  No.  71223  (January 
2,  2014),  79  FR  1412  (January  8,  2014)  (SR-CBOE- 
2013-109),  which  also  stated  that  the  Exchange 
shall  announce  rebalances  via  Regulatory  Circular 
at  least  ten  (10)  business  days  before  the  rebalance 
takes  effect. 


make  such  changes  in  order  to  provide 
the  Exchange  with  the  requisite  time.^ 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Act  and 
the  rules  and  regulations  thereunder 
applicable  to  the  Exchange  and,  in 
particular,  the  requirements  of  Section 
6(b)  of  the  Act.5  Specifically,  the 
Exchange  believes  the  proposed  rule 
change  is  consistent  with  the  Section 
6(b)(5)  ®  requirements  that  the  rules  of 
an  exchange  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 
Additionally,  the  Exchange  believes  the 
proposed  rule  change  is  consistent  with 
the  Section  6(b)(5)  ^  requirement  that 
the  rules  of  an  exchange  not  be  designed 
to  permit  unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers. 

The  proposed  rule  change  will  ensure 
that  the  Exchange’s  Registration 
Department  will  be  provided  enough 
time  to  review  and  manage  appointment 
changes  without  imposing  an 
unnecessary  burden  on  Market-Makers 
(since  they  will  still  be  provided  with  at 
least  ten  business  days  of  notice  prior  to 
a  rebalance  taking  effect),  thereby 
removing  impediments  to  and 
perfecting  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system.  The  proposed  change  will  apply 
to  all  Market-Makers  (who  are  the  only 
market  participants  who  have  class 
appointments). 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 


■'  Following  the  proposed  change,  the  last 
sentence  of  Rule  8.3(c)(iv)  would  read: 

"If,  after  3:30  p.m.  (Central  Time)  on  the  business 
day  before  a  rebalance  is  to  take  effect,  a  Market- 
Maker  with  a  VTC  appointment  holds  a 
combination  of  appointments  whose  aggregate 
revised  appointment  cost  is  greater  than  the  number 
of  Trading  Permits  that  Market-Maker  holds,  the 
Market-Maker  will  be  assigned  as  many  Trading 
Permits  as  necessary  to  ensure  that  the  Market- 
Maker  no  longer  holds  a  combination  of 
appointments  whose  aggregate  revised  appointment 
cost  is  greater  than  the  number  of  Trading  Permits 
that  Market-Maker  holds.” 

MSU.S.C.  78f(b). 

«15U.S.C.  78f(b)(5). 

Ud. 


necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  CBOE  does 
not  believe  that  the  proposed  rule 
change  will  impose  any  burden  on 
intramarket  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act  because  it 
will  apply  to  all  Market-Makers  (who 
are  the  only  market  participants  who 
have  class  appointments).  CBOE  does 
not  believe  that  the  proposed  rule 
change  will  impose  any  burden  on 
intermarket  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act  because  the 
proposed  rule  change  only  applies  to 
the  Market-Maker  appointment  process 
on  CBOE  and  is  not  intended  for 
competitive  purposes,  but  to  streamline 
an  Exchange  process. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  neither  solicited  nor 
received  comments  on  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  has  filed  the  proposed 
rule  change  pursuant  to  Section 
19(b)(3)(A)  of  the  Act®  and  Rule  19b- 
4(f)(6)  thereunder.®  Because  the 
proposed  rule  change  does  not  (i) 
significantly  affect  the  protection  of 
investors  or  the  public  interest;  (ii) 
impose  any  significant  burden  on 
competition;  and  (iii)  become  operative 
for  30  days  from  the  date  on  which  it 
was  filed,  or  such  shorter  time  as  the 
Commission  may  designate,  the 
proposed  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act  and  Rule  19b-4  (f)(6) 
thereunder.^® 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  summarily  may 
temporarily  suspend  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is:  (i)  Necessary  or  appropriate  in 
the  public  interest;  (ii)  for  the  protection 
of  investors;  or  (iii)  otherwise  in 
furtherance  of  the  purposes  of  the  Act. 

If  the  Commission  takes  such  action,  the 
Commission  shall  institute  proceedings 


"15  U.S.C.  78s(b)(3)(A). 

"17  CFR  240.19b— 4(f)(6).  In  addition.  Rule  19b- 
4(f)(6)(iii)  requires  the  Exchange  to  give  the 
Commission  written  notice  of  the  Exchange’s  intent 
to  file  the  proposed  rule  change,  along  with  a  brief 
description  and  text  of  the  proposed  rule  change, 
at  least  five  business  days  prior  to  the  date  of  filing 
of  the  proposed  rule  change,  or  such  shorter  time 
as  designated  by  the  Commission.  The  Exchange 
has  satisfied  this  requirement. 
i"17  CFR  240.19b-4(f)(6). 
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under  Section  19(b)(2)(B)  of  the  Act  to 
determine  whether  the  proposed  rule 
should  be  approved  or  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Comments  may 
be  submitted  by  any  of  the  following 
methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://www.sec.gov/ 
rules/ sro.shtml)',  or 

•  Send  an  email  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-CBOE-2014-034  on  the 
subject  line. 

Paper  Comments: 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-CBOE-2014-034.  This  file 
number  should  be  included  on  the 
subject  line  if  email  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  nse 
only  one  method.  The  Commi.ssion  will 
j)ost  all  comments  on  the  (Commission’s 
Internet  Web  site  [http://www.sec.gov/ 
rules/.sro.shtml).  (Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  jjroposed  rule 
change  that  are  filed  with  the 
(Commission,  and  all  written 
communications  relating  to  the 
j)roposed  rule  change  between  the 
(Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room,  100  F  Street  NE., 
Washington,  DC  20549,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Copies  of  the 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  be  posted  without  change; 
the  Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR-CBOE- 
2014-034  and  should  be  submitted  on 
or  before  May  2,  2014. 


”15  U.S.C.  78s(b)(2)(B). 
”17CFR  200.30-3(a)(12). 


For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 

authority. 

Kevin  M.  O’Neill, 

Deputy  Secretary. 

[FR  Doc.  2014-08119  Filed  4-10-14;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-71887;  File  No.  SR-NSCC- 
2014-04] 

Self-Regulatory  Organizations; 

National  Securities  Ciearing 
Corporation;  Notice  of  Filing  of 
Proposed  Rule  Change  To  Effect 
Processing  Enhancements  to  the 
NSCC  Automated  Customer  Account 
Transfer  Service 

April  7,  2014. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”)’  and  Rule  19h-4  thereunder,^ 
notice  is  hereby  given  that  on  March  27, 
2014,  National  Securities  Clearing 
Corporation  (“NSCC”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  1, 11  and  III 
below,  which  Items  have  been  prepared 
lirimarily  by  NSCC.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  c:hange 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  jiroposed  rule  change  consists  of 
modifications  to  the  Rules  &  Procedures 
(“Rules”)  of  NSCC  regarding  processing 
enhancements  that  it  proposes  to 
undertake  with  respect  to  its  Automated 
Customer  Account  Transfer  Service 
(“ACATS”).:’ 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 


’  15  U.S.C.  78s(b)(l). 

M7  CFR  240.1 9b-4. 

3  Terms  not  defined  herein  have  the  meaning  set 
forth  in  the  Rules. 


(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 
i.  Introduction 

ACATS  enables  Members  to  transfer 
customer  accounts  among  themselves  in 
an  automated  fashion. ^  Since  its 
inception  in  1985,  ACATS  has  provided 
Members  with  an  efficient  automated 
means  for  the  prompt  transfer  of 
customer  accounts.  ACATS  is  a  non- 
guaranteed  service  and  transfers  are  not 
subject  to  risk  management  by  NSCC. 

NSCC  and  The  Depository  Trust 
Company  (“DTC”)  have  been  engaged 
with  the  industry  in  a  series  of 
initiatives  designed  to  improve  the 
efficiency  and  reduce  risks  associated 
with  transactions  processed  through 
ACATS.®  As  a  next  step  in  this  series  of 
initiatives,  and  as  more  fully  described 
below,  NSCC  is  proposing  a  new 
ACATS  process  (separate  from  CNS)  for 
enhanced  efficiency  and  risk  reduction 
and  to  support  final  completion  of 
settlement  for  ACATS  transfers  of:  (i) 
CNS-eligible  securities  and  (ii) 
securities  that  are  otherwise  eligible  for 
settlement  at  DTC  (“Non-CNS  DTC- 
Eligible  Securities”). 

The  new  jirocess  would  facilitate 
completion  of  ACATS  tran.sactions  as 
described  below  regardless  of  the  fact 
that:  (i)  A  Member  that  is  jiarty  to  the 
transfer  may  fail  to  meet  its  money 
settlement  obligation  to  NSCC,  or  (ii)  if 
NSCC  ceases  to  act  for  such  Member 
(collectivcily,  “Fails  to  Settle”).  The 
revised  processing  would  also  ensure 
that  Non-CNS  DTC-Eligible  Securities 


‘'t'.urnMitly,  through  ACA'l'.S,  mi  NSUC:  Moinhor 
(“Moinhor”)  to  whom  a  cu.stomor’.s  .securitie.s 
account  is  to  he  transferred  (the  “Receiving 
Memher”)  may  initiate  the  account  transfer  process 
hy  submitting  a  Transfer  Initiation  Reque.st  (a 
“TIF”)  to  NSCC.  When  a  Member  who  is  delivering 
securities  through  ACATS  (a  “Delivering  Member”) 
accepts  a  customer  account  transfer  (and  all  other 
preconditions  to  the  processing  of  an  ACATS 
transfer  pursuant  to  NSCC’s  Rules  have  been  met), 
NSCC  will  cause  CNS-eligible  items  in  that  account 
to  enter  NSCC’s  CNS  Accounting  Operation 
(“CNS”)  prior  to  the  settlement  cycle  on  the  day 
before  Settlement  Date.  “Non-CNS  ACATS” 
transactions  may  be  settled  either  through  or  away 
from  NSCC  depending  on  the  asset  type.  See  Rules, 
Rule  50  (Automated  Customer  Account  Transfer 
Service),  available  at  htip://www. dtcc.com/en/ 
legal/rules-and-procedures.aspx. 

5  ACATS  complements  Financial  Industry 
Regulatory  Authority  (“FINRA”)  Rule  11870 
requiring  FINRA  members  to  use  automated 
clearing  agency  customer  account  transfer  services 
to  effect  customer  account  transfers  within 
specified  time  frames. 

“Previous  initiatives  in  this  regard  focused  on 
improvements  relating  to  tracking  of  assets  eligible 
for  processing  through  NSCC's  Continuous  Net 
Settlement  Accounting  Operation  (“CNS”)  and 
mutual  fund  ACATS  obligations. 
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are  credited  to  a  no  lien  location,  as 
CNS  eligible  items  are  currently. 

ii.  Discussion 

Current  Treatment  of  CNS-Eligible 
ACATS  Transactions 

Today,  when  a  CNS  ACATS 
transaction  is  staged  for  delivery  on 
Settlement  Date,  in  order  to  incent  the 
Delivering  Member  to  make  delivery  of 
the  securities,  the  Delivering  Member  is 
charged  with  a  money  settlement  debit 
and  the  Receiving  Member  with  a 
money  settlement  credit.  These  charges 
are  reversed  when  the  securities  transfer 
is  complete. 

ACATS  transfers  settled  via  CNS  are 
fungible  with  all  other  CNS  activity. 
Specifically,  CNS  ACATS  receives  and 
delivers  are  netted  with  guaranteed 
settling  trades  in  the  same  securities. 
NSCC  tracks  ACATS  receive  and  deliver 
obligations  in  CNS  so  that  NSCC  is  able 
to  reverse  the  uncompleted  CNS  ACATS 
obligations  of  a  Member  that  Fails  to 
Settle.^  However,  if  two  or  more 
Members  Fail  to  Settle,  because  of  the 
fungibility  of  ACATS  securities  with 
other  CNS  activity,  NSCC  may  not  be 
able  to  identify  completed  versus 
\mcompleted  transactions.  As  a  result, 
NSCC]  woidd  then  reverse  all  ACHATS 
transactions  relating  to  those  Members 
whether  or  not  the  tran.sactions  are 
completed  in  order  to  eliminate  the 
debits  ami  crculits  generated  :is 
describcui  above.  This  adds  uncertainty 
as  to  the  finality  of  any  given  CNS- 
eligil)le  ACiA'I'S  tran.saction  until  money 
setthnnent  is  complete. 

finrrent  Treatment  of 'I'ransfers  in  Non- 
(;N.S  DTCi-Eligible  Securities 

Similar  to  CiNS  AtiATS  tran.sactions, 
the  Delivering  Member  for  a  non-C'.NS 
eligible  transaction  that  fails  to  make 
securities  delivery  receives  a  money 
debit  for  the  full  value  of  the  securities. 
Under  current  processing,  NSCiC  does 
not  track  which  of  these  transactions 
has  been  completed.  Thus,  if  at  the  end 
of  the  day  the  Delivering  Member  Fails 
to  Settle,  NSCC  would  reverse  the 
Member’s  ACATS  transactions  in  order 
to  erase  the  associated  money  debit. 

This  also  adds  uncertainty  as  to  the 
finality  of  any  given  non-CNS  DTC- 
eligible  ACATS  transaction  until  money 
settlement  is  complete. 

New  Process  for  ACATS  Transfers  of 
CNS-Eligible  Securities  and  Non-CNS 
DTC-Eligible  Securities 

The  proposed  rule  change  would 
create  a  new  ACATS  process  for  both 


’’  Completed  transactions,  however,  are  not 
reversed. 


CNS-eligible  and  Non-CNS  DTC-Eligible 
Securities. 

In  this  new  design,  ACATS  would 
send  obligations  in  CNS-eligible 
securities  and  Non-CNS  DTC-Eligible 
Securities  into  a  new,  non-guaranteed 
ACATS  process  for  such  obligations  on 
ACATS  settlement  date.  The  process 
would  be  known  as  the  “ACATS 
Settlement  Accounting  Operation.’’  All 
transfers  through  this  new  accounting 
operation  would  be  made  “free-of- 
value”  without  the  application  of 
incentive  charges  applied  in  the  current 
process  (as  described  above). « 

Each  Member  participating  in  ACATS 
would  maintain  two  NSCC  subaccounts 
with  respect  to  the  ACATS  Settlement 
Accounting  Operation  to  accommodate 
the  processing  of  receive  obligations  and 
deliver  obligations,  respectively.  Under 
this  process,  the  impacted  ACATS 
transactions  would  be  aggregated  into 
one  receive  obligation  and  one  deliver 
obligation  per  security  per  Member  and 
included  in  either  the  Member’s 
“receive”  or  “deliver”  subaccounts 
e.stablished  for  this  purpose.  NSCC 
would  not  net  the  obligations  between 
a  Member’s  subaccounts.  The.se 
accounting  measures  would  allow  NSCC 
to  track  obligations  at  the  Member  level, 
so  NSCC  may  identify  and  reverse  only 
uncompleted  .securities  obligations  if 
one  or  more  Members  defaidt  on  the 
scheduled  ACHATS  s(!ttlement  date.’*  The 
fact  that  delivori(!.s  woidd  hi;  made  free- 
of-valne  would  obviate  any  need  to 
nwerse  completed  transactions.  Also,  as 
mori!  fully  descrihed  helow,  N.SC(]’.s 
guaranty  to  DTC  for  short  cover 
payment  ohligations  would  no  longer  he 
a))plicable  hecanse  the  deliveries  no 
longer  present  risk  to  DTC. 

Delivery  Exemptions 

The  new  jirocess  would  also  jnovide 
for  “Level  1”  delivery  exemptions  that 
would  allow  Members  to  indicate  that 
deliver  obligations  in  the  ACATS 
Settlement  Accounting  Operation 
should  not  be  automatically  settled 
against  their  current  DTC  position.  With 
respect  to  same  day  settling 
transactions.  Members  may  select  a 
standing  exemption  to  permit  all  such 
short  positions  to  be  delivered. 
Additionally,  during  the  daytime  cycle, 
a  Member  may  override  the  one  day 
settling  exemption  as  well  as  other 


**  An  NSCC  account  at  DTC  would  be  established 
to  accommodate  processing  of  these  transfers. 

®  DTC  would  provide  information  to  NSCC 
through  the  DTC/NSCC  interface  as  to  when 
deliveries  are  complete.  Please  note  such  reversals 
of  uncompleted  transactions  for  defaulting 
Members  would  remain  necessary  due  to  the 
application  of  NSCC  charges  for  failed  securities 
deliveries  as  described  below. 


exemptions  entered  by  the  Member  the 
previous  evening.  To  do  so,  the  Member 
should  prepare  a  Delivery  Order  (“DO”) 
and  submit  it  to  DTC  in  the  normal 
manner. 

ACATS  Settlement  Accounting 
Operation  Allocation  Algorithm 

The  proposed  rule  change  would 
provide  that  after  securities  are  received 
by  NSCC  from  Delivering  Members,  they 
would  be  allocated  to  Receiving 
Members.  The  allocation  of  these 
securities  would  be  governed  by  an 
algorithm  as  formulated  by  NSCC  from 
time  to  time  as  to  not  to  benefit  any  one 
Member.  In  addition,  to  maximize 
customer  account  deliveries,  the  default 
process  would  he  for  NSCC  to  instruct 
DTC  to  first  deliver  shares  out  of  a 
Delivering  Member’s  account  to  satisfy 
its  ACATS  obligations  and  then 
outstanding  CNS  obligations. 

Failures  To  Deliver  or  Receive 
Securities  through  the  ACATS 
Settlement  Accounting  Operation 

If  a  scheduled  securities  delivery  or 
receive  through  the  ACATS  Settlement 
Accounting  (Operation  for  a  tran.saction 
fails  at  the  end  of  the  day  (a  “Fail-to- 
Doliver  or  Receive”)  but  has  not  Failed 
to  Settle,  NS(]C  would  apply  a  funds 
.settlement  debit  to  the  Delivering 
Member  and  a  funds  .settlement  credit  to 
the  Receiving  Member  jirior  to  final 
S(!lll(!ment.  The  money  amount  would 
b(!  too  percent  of  the  CNS  market  value 
of  the  fail  for  each  CNS-eligible  itmn 
(imle.ss  a  market  jirice  is  unavailable  in 
which  case  N.S(',(]  would  u.se  the  value 
provided  by  the  Delivering  Member), 
and  100  percent  of  the  ACATS  market 
value  for  each  Non-(]NS  D'rCLEligible 
Securities.  When  the  Member  jiays  final 
money  settlement,  ACATS  obligations 
for  which  there  was  a  Fail-to-Deliver  or 
Receive  securities  would  take  one  of 
two  paths  depending  on  whether  they 
involve  CNS-eligible  or  Non-C]NS  DTC- 
Eligible  Securities: 

•  For  uncompleted  CNS-eligible 
ACATS  obligations:  An  ACATS 
obligation  in  a  CNS-eligible  security 
where  there  has  been  a  Fail-to-Deliver  or 
Receive  securities  (but  a  Member  to  the 
transaction  does  not  Fail  to  Settle) 
would  enter  the  applicable  Member’s 
general  CNS  account.  The  obligation 
would  then  be  netted  with  regular  CNS 
processing.  Because  NSCC  has  collected 
the  full  mark  on  these  transactions, 
NSCC  would  guaranty  [sic]  settlement 
for  the  obligations  upon  their  inclusion 
in  CNS. 

•  For  uncompleted  non-CNS  DTC 
ACATS  obligations:  For  non-CNS  DTC- 
eligible  transactions,  NSCC  would 
provide  instructions  to  both  the 
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Delivering  Member  and  Receiving 
Member  to  settle  the  failed  obligation 
directly  with  each  other.  These 
transactions  would  be  automatically 
entered  into  NSCC’s  Obligation 
Warehouse  system,  if  eligible. 

If  one  or  more  Members  Fail(s)  to 
Settle,  the  tracking  and  reversal 
functionality  associated  with  the 
ACATS  Settlement  Accounting 
Operation  would  allow  NSCC  to  reverse 
uncompleted  ACATS  obligations  as 
necessary.  This  would  enable  NSCC  to 
reverse  pending  ACATS  obligations  for 
only  uncompleted  transfers  of 
Member(s)  that  Fail  to  Settle  and  allow 
assets  associated  with  completed 
ACATS  transfers  to  remain  with  the 
Receiving  Member,  thus  ensuring  that 
customer  account  transfers  to  new  firms 
are  maximized.  This  enhances  NSCC’s 
ACATS  process  for  CNS-eligible 
securities  and  Non-CNS  DTC-Eligible 
Securities  by  allowing  for  tracking  of 
obligations  and  reversal  of  only 
uncompleted  transactions  in  the  event 
of  a  multiple  Member  default 
scenario. 

For  purposes  of  this  proposal,  an 
ACATS  transfer  of  a  Member  that  Fails 
to  Settle  would  be  deemed  uncompleted 
if  the  Member  is:  [i)  the  Delivering 
Member  and  it  has  Failed  to  Deliver  to 
NSCC  all  or  a  portion  of  the  securities 
associated  with  the  ACATS  transfer,  or 
(ii)  the  Receiving  Member  and  it  has 
Failed  to  Receive  from  NSCC  all  or  a 
portion  of  the  securities  associated  with 
the  ACATS  transfer.  However,  in  either 
such  case,  where  the  Delivering  Member 
has  made  a  partial  delivery  for  an 
amount  of  the  securities  to  NSCC  (the 
“Delivered  Amount”)  the  transfer  would 
be:  (i)  Deemed  completed  for  any 
amount  of  the  securities  received  from 
NSCC  by  the  Receiving  Member  up  to 
an  amount  not  to  exceed  the  Delivered 
Amount  (the  “Received  Amount”),  and 
(ii)  uncompleted  for  any  amount  of  the 
securities  scheduled  for  delivery  other 
than  the  Received  Amount  (in  which 
case,  only  the  uncompleted  portion  of 
the  item  would  be  subject  to  reversal). 

In  the  event  either  a  Delivering  Member 
and  Receiving  Member  to  the  same 
ACATS  transfer  Fails  to  Settle  on  the 
same  settlement  day,  then  any  transfer 
deemed  uncompleted  for  the  Delivering 
Member  would  also  be  deemed 
uncompleted  as  to  the  Receiving 
Member,  and  vice  versa.  NSCC  would 
notify  firms  with  the  details  associated 
with  the  assets  subject  to  the  reversal 
and  firms  would  need  to  reestablish 
customer  positions  accordingly. 


’o  The  current  process  only  provides  for  tracking 
for  this  purpose  if  there  is  a  single  Member  default. 


Elimination  of  Short  Cover  Charge 

An  “ACATS  short  cover  charge”  is  a 
dollar  amount  guaranteed  by  NSCC  to 
DTC  for  the  value  of  securities  delivered 
from  a  Participant’s  DTC  account  to 
NSCC  for  CNS  processing  by  NSCC. 
NSCC’s  guaranty  to  DTC  for  the  short 
cover  charge  will  no  longer  be 
applicable  because  the  deliveries  no 
longer  present  risk  to  DTC.  In  a  related 
rule  filing,  SR-DTC-2014-04,  DTC 
proposes  to  eliminate  the  provision  in 
its  procedures  relating  to  ACATS  short 
charges.  No  change  to  NSCC’s  rules  text 
is  required  in  respect  to  short  charges. 

Long  Allocations 

At  NSCC,  under  current  rules,  long 
allocations  may  be  reversed  if  the  NSCC 
Member  fails  to  meet  its  settlement 
obligation.  Because  ACATS  transactions 
would  not  generate  any  funds 
settlement  obligations,  this  reversal  is 
eliminated.  In  its  related  filing,  DTC 
proposes  to  delete  a  provision 
describing  the  reversal  of  ACATS  long 
allocations  from  its  procedures.  No 
change  to  NSCC’s  rules  text  is  required 
in  this  regard. 

Delivery  of  Securities  to  a  “No  Lien” 
Location 

The  associated  changes  would  also 
ensure  that  neither  DTC  nor  NSCC  has 
a  lien  on  shares  delivered  to  a  receiver 
as  a  result  of  ACATS  transfers.  As  this 
new  process  allocates  shares  to  the  long 
broker  via  an  algorithm  that  NSCC 
would  establish  for  this  purpose,  DTC 
would  credit  the  shares  to  the  broker’s 
Minimum  Amount  (“MA”)  or  non-lien/ 
non-collateral  account  at  DTC. 

Reporting  of  Transactions 

Final  accounting  reports  for  the 
ACATS  Settlement  Accounting 
Operation  would  be  provided  in 
conjunction  with  the  final  CNS 
accounting  reports,  however,  reporting 
along  with  the  CNS  accounting  reports 
would  have  no  effect  on  the  status  of  the 
reported  ACATS  transactions  as  non- 
guaranteed. 

iii.  Implementation  Timeframe 

NSCC  proposes  to  implement  the 
changes  set  forth  in  this  rule  filing 
during  the  second  quarter  of  2014. 
Pending  Commission  approval. 
Members  will  be  advised  of  the 
implementation  date  through  issuance 
of  NSCC  Important  Notices. 

2.  Statutory  Basis 

The  proposed  rule  change  provides 
for  enhancements  relating  to  the 
processing  of  customer  securities  which 
would  enable  the  implementation  of:  (i) 
The  tracking  of  receive  and  deliver 


obligations  associated  with  ACATS 
activity,  and  (ii)  preclude  the  reversal  of 
completed  ACA'TS  transfers  in  the  event 
that  Member  Fails  to  Settle.  Therefore, 
NSCC  believes  the  proposed  rule  change 
is  consistent  with  the  requirements  of 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  NSCC,  and  in 
particular  Section  17A(b)(3)(F)  of  the 
Act  which  requires  that  NSCC’s  Rules 
be  designed  to  promote  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions  and,  in  general, 
to  protect  investors  and  the  public 
interest. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

NSCC  believes  that  the  proposed  rule 
change  would  not  impose  any  burden 
on  competition  as  it  applies  to  all 
Members  that  utilize  the  ACATS  service 
and  the  new  process  has  been 
developed  in  close  coordination  with 
the  industry. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  relating  to  the 
proposed  rule  change  have  not  yet  been 
solicited  or  received  with  respect  to  this 
filing. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  45  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period 
up  to  90  days  (i)  as  the  Commission  may 
designate  if  it  finds  such  longer  period 
to  be  appropriate  and  publishes  its 
reasons  for  so  finding  or  (ii)  as  to  which 
the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  or  disapprove 
such  proposed  rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://www.sec.gov/ 
rules/ sro.shtmiy,  or 


”15U.S.C.  78q-l (b)(3)(F). 
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•  Send  an  email  to  rule-comments© 
sec.gov.  Please  include  File  No.  SR- 
NSCC-2014-04  on  the  subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File  No. 
SR-NSCC-2014-04.  This  file  number 
should  be  included  on  the  subject  line 
if  email  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  {http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room,  100  F  Street  NE., 
Washington,  DC  20549,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Copies  of  the 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NSCC  and  on  NSCC’s  Web  site 
at  [http ://  WWW.  d  tcc.  com/ legal /sec-rule- 
filings. aspx).  All  comments  received 
will  be  posted  without  change;  the 
Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  No.  SR-NSCC- 
2014-04  and  should  be  submitted  on  or 
before  May  2,  2014. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority. 

Kevin  M.  O’Neill, 

Deputy  Secretary. 

[FR  Doc.  2014-08122  Filed  4-10-14;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 
[Disaster  Declaration  #13920] 

Pennsylvania  Disaster  #PA-00066 
Declaration  of  Economic  Injury 

AGENCY:  U.S.  Small  Business 

Administration. 

action:  Notice. 

SUMMARY:  This  is  a  notice  of  an 
Economic  Injury  Disaster  Loan  (EIDL) 
declaration  for  the  Commonwealth  of 
Pennsylvania,  dated  04/02/2014. 
Incident:  Severe  Winter  Storms. 
Incident  Period:  02/03/2014  through 
02/28/2014. 

Effective  Date:  04/02/2014. 

FiDL  Loan  Application  Deadline  Date: 
01/02/2015. 

ADDRESSES:  Submit  completed  loan 
applications  to:  U.S.  Small  Business 
Administration,  Processing  and 
Disbursement  Center,  14925  Kingsport 
Road,  Fort  Worth,  TX  76155. 

FOR  FURTHER  INFORMATION  CONTACT:  A. 
Escobar,  Office  of  Disaster  Assistance, 
U.S.  Small  Business  Administration, 

409  3rd  Street  SW.,  Suite  6050, 
Washington,  DC  20416. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  as  a  result  of  the 
Administrator’s  EIDL  declaration, 
applications  for  economic  injury 
disaster  loans  may  be  filed  at  the 
address  listed  above  or  other  locally 
announced  locations. 

The  following  areas  have  been 
determined  to  be  adversely  affected  by 
the  disaster: 

Primary  Counties:  Chester;  Montgomery. 
Contiguous  Counties: 

Pennsylvania:  Berks;  Bucks; 

Delaware;  Lancaster;  Lehigh; 
Philadelphia. 

Delaware:  New  Castle. 

Maryland:  Cecil. 

The  Interest  Rates  are: 


Percent 

Businesses  And  Small  Agricultural 
Cooperatives  Without  Credit 
Availabie  Eisewhere . 

4.000 

Non-Profit  Organizations  Without 
Credit  Availabie  Elsewhere . 

2.625 

The  number  assigned  to  this  disaster 
for  economic  injury  is  139200. 

The  States  which  received  an  EIDL 
Declaration  #  are  Pennsylvania; 
Delaware;  Maryland. 

(Catalog  of  Federal  Domestic  Assistance 
Number  59002) 

Dated:  April  2,  2014. 

Marianne  O’Brien  Markowitz, 

Acting  Administrator. 

[FR  Doc.  2014-08087  Filed  4-10-14;  8:45  am] 
BILLING  CODE  8025-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Disaster  Declaration  #13924  and  #13925] 

Washington  Disaster  #WA-00039 

AGENCY:  U.S.  Small  Business 
Administration. 

ACTION:  Notice. 

SUMMARY:  This  is  a  Notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  WASHINGTON 
(FEMA-4 168-DR),  dated  04/02/2014. 
Incident:  Flooding  and  Mudslides. 
Incident  Period:  03/22/2014  and 
continuing. 

Effective  Date:  04/02/2014. 

Physical  Loan  Application  Deadline 
Date;  06/02/2014. 

Economic  Injury  (EIDL)  Loan 
Application  Deadline  Date:  01/02/2015. 
ADDRESSES:  Submit  completed  loan 
applications  to:  U.S.  Small  Business 
Administration,  Processing  and 
Disbursement  Center,  14925  Kingsport 
Road,  Fort  Worth,  TX  76155. 

FOR  FURTHER  INFORMATION  CONTACT:  A. 
Escobar,  Office  of  Disaster  Assistance, 
U.S.  Small  Business  Administration, 

409  3rd  Street  SW.,  Suite  6050, 
Washington,  DC  20416. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  as  a  result  of  the 
President’s  major  disaster  declaration  on 
04/02/2014,  applications  for  disaster 
loans  may  be  filed  at  the  address  listed 
above  or  other  locally  announced 
locations. 

The  following  areas  have  been 
determined  to  be  adversely  affected  by 
the  disaster: 

Primary  Counties  (Physical  Damage  and 
Economic  Injury  Loans): 
Snohomish,  including  The  Sauk- 
Suiattle,  Stillaguamish,  and  Tulalip 
Tribes 

Contiguous  Counties  (Economic  Injury 
Loans  Only): 

Washington:  Chelan,  Island,  King, 
Skagit. 

The  Interest  Rates  are: 


Percent 

For  Physical  Damage: 

Homeowners  With  Credit  Avail- 

able  Elsewhere . 

Homeowners  Without  Credit 

4.500 

Available  Elsewhere  . 

Businesses  With  Credit  Avail- 

2.250 

able  Elsewhere . 

Businesses  Without  Credit 

6.000 

Available  Elsewhere  . 

Non-Profit  Organizations  With 

4.000 

Credit  Available  Elsewhere  ... 
Non-Profit  Organizations  With¬ 
out  Credit  Available  Else- 

2.625 

where . 

For  Economic  Injury: 

2.625 
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Percent 

Businesses  &  Small  Agricultural 
Cooperatives  Without  Credit 
Available  Elsewhere  . 

4.000 

Non-Profit  Organizations 
out  Credit  Available 
where . 

With- 

Else- 

2.625 

The  number  assigned  to  this  disaster 
for  physical  damage  is  139249  and  for 
economic  injury  is  139250. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers  59002  and  59008) 

James  E.  Rivera, 

Associate  Administrator  for  Disaster 
Assistance. 

|FR  Doc.  2014-08086  Filed  4-10-14;  8:45  am] 
BILLING  CODE  8025-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Disaster  Declaration  #13926] 

Washington  Disaster  #WA-00040 
Declaration  of  Economic  Injury 

agency:  U.S.  Small  Business 

Administration. 

action:  Notice. 

SUMMARY:  This  is  a  notice  of  an 
Economic  Injury  Disaster  Loan  (EIDL) 
declaration  for  the  State  of  Washington, 
dated  04/03/2014. 

Incident:  Seattle  International  District 
Fire. 

Incident  Period:  12/24/2013. 

Effective  Date:  04/03/2014. 

EIDL  Loan  Application  Deadline  Date: 
01/05/2015. 

ADDRESSES:  Submit  completed  loan 
applications  to;  U.S.  Small  Business 
Administration,  Processing  And 
Disbursement  Center,  14925  Kingsport 
Road,  Fort  Worth,  TX  76155. 

FOR  FURTHER  INFORMATION  CONTACT:  A. 
Escobar,  Office  of  Disaster  Assistance, 
U.S.  Small  Business  Administration, 

409  3rd  Street,  SW.,  Suite  6050, 
Washington,  DC  20416. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  as  a  result  of  the 
Administrator’s  EIDL  declaration, 
applications  for  economic  injury 
disaster  loans  may  be  filed  at  the 
address  listed  above  or  other  locally 
announced  locations. 

The  following  areas  have  been 
determined  to  be  adversely  affected  by 
the  disaster: 

Primary  Counties:  King. 

Contiguous  Counties: 

Washington:  Chelan;  Kitsap:  Kittitas; 
Pierce;  Snohomish;  Yakima. 

The  Interest  Rates  are; 


Percent 

Businesses  And  Small  Agricultural 
Cooperatives  Without  Credit 
Available  Elsewhere . 

4.000 

Non-Profit  Organizations  Without 
Credit  Available  Elsewhere . 

2.625 

The  number  assigned  to  this  disaster 
for  economic  injury  is  139260. 

The  State  which  received  an  EIDL 
Declaration  #  is  Washington. 

(Catalog  of  Federal  Domestic  Assistance 
Number  59002) 

Dated:  April  3,  2014. 

Marianne  O’Brien  Markowitz, 

Acting  Administrator. 

[FRDoc.  2014-08085  Filed  4-10-14;  8:45  am] 
BILLING  CODE  8025-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Small  Business  Size  Standards: 

Waiver  of  the  Nonmanufacturer  Rule 

AGENCY:  U.S.  Small  Business 
Administration. 

ACTION:  Notice  of  rescission  of  four  class 
waivers  of  the  Nonmanufacturer  Rule 
under  North  American  Industry 
Classification  System  (NAICS)  code 
335999  and  granting  of  three  new  class 
waivers  under  NAICS  codes  335122, 
335110, and  335311. 

SUMMARY:  The  U.S.  Small  Business 
Administration  (SBA)  is  rescinding  four 
class  waivers  of  the  Nonmanufacturer 
Rule  which  were  classified  under 
NAICS  code  335999  (All  Other 
Miscellaneous  Electrical  Equipment  and 
Component  Manufacturing)  and  which 
were  further  classified  under  Product 
Service  Codes  (PSCs)  5999,  6210,  6240, 
and  6250.  The  class  waiver  applicable  to 
PSC  5999  (Miscellaneous  Electrical  and 
Electronic  Components)  is  being 
rescinded  because  it  has  been 
determined  that  several  small  business 
manufacturers  of  miscellaneous 
electrical  equipment  are  currently 
available  to  participate  in  the  Federal 
marketplace.  The  class  waivers 
applicable  to  PSCs  6210,  6240,  and  6250 
are  being  rescinded  because  it  has  been 
determined  that  they  were  each 
improperly  classified  under  NAICS  code 
335999.  In  order  to  correct  this  error, 
SBA  is  granting  three  new  class  waivers 
under  the  correct  NAICS  codes. 
Specifically,  SBA  is  granting  class 
waivers  for  the  following;  (1)  NAICS 
code  335122  (Commercial,  Industrial, 
and  Institutional  Electric  Lighting 
Fixture  Manufacturing),  PSC  6210 
(Indoor  and  Outdoor  Electrical  Lighting 
Fixtures);  (2)  NAICS  code  335110 
(Electric  Lamp  Bulb  and  Part 


Manufacturing),  PSC  6240  (Electric 
Lamps);  and  (3)  NAICS  Code  335311 
(Power,  Distribution,  and  Specialty 
Transformer  Manufacturing),  PSC  6250 
(Ballasts,  Lampholders,  and  Starters). 

SBA  is  taking  these  actions  in  response 
to  public  comments  and  SBA’s 
independent  analysis.  The  effect  of  the 
rescission  of  the  four  class  waivers  will 
be  to  require  recipients  of  Federal 
supply  contracts  assigned  NAICS  code 
335999  that  are  set  aside  for  small 
businesses,  service-disabled  veteran- 
owned  small  businesses,  women-owned 
small  businesses,  or  Participants  in  the 
SBA’s  8(a)  Business  Development  (BD) 
program  to  provide  the  products  of  a 
domestic  small  business  manufacturer 
or  processor,  unless  an  individual 
waiver  of  the  Nonmanufacturer  Rule  is 
granted  by  SBA.  The  effect  of  the  three 
new  class  waivers  will  be  to  allow 
otherwise  qualified  small  business 
regular  dealers  to  supply  products  of  a 
domestic  manufacturer  on  a  Federal 
contract  set  aside  for  small  businesses, 
service-disabled  veteran-owned  small 
businesses,  women-owned  small 
businesses,  or  Participants  in  the  SBA’s 
8(a)  BD  program,  where  the  class  of 
products  being  procured  is  classified 
under  PSC  6210,  6240,  or  6250. 

DATES:  This  action  is  effective  the  date 
of  publication  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Halstead,  (202)  205-9885, 
Edward.halstead@sba.gov. 
SUPPLEMENTARY  INFORMATION:  Sections 
8(a)(17)  and  46  of  the  Small  Business 
Act  (Act)  and  SBA’s  implementing 
regulations  generally  require  that 
recipients  of  Federal  supply  contracts 
that  are  set  aside  for  small  businesses, 
service-disabled  veteran-owned  small 
businesses,  women-owned  small 
businesses,  or  Participants  in  the  SBA’s 
8(a)  BD  program  provide  the  product  of 
a  small  business  manufacturer  or 
processor  if  the  recipient  is  other  than 
the  actual  manufacturer  or  processor  of 
the  product.  15  U.S.C.  637(a)(17),  657s; 
13  CFR  121.406(b).  This  requirement  is 
commonly  referred  to  as  the 
Nonmanufacturer  Rule.  The  Act 
authorizes  SBA  to  waive  the 
Nonmanufacturer  Rule  for  any  “class  of 
products”  for  which  there  are  no  small 
business  manufacturers  or  processors 
available  to  participate  in  the  Federal 
market.  SBA  defines  “class  of  products” 
as  an  individual  subdivision  within  a 
NAICS  code  as  established  by  tbe  Office 
of  Management  and  Budget  in  the 
NAICS  Manual.  13  CFR  121.1202(d).  In 
addition,  SBA  uses  Product  Service 
Codes  (PSCs)  to  further  identify 
particular  products  within  the  NAICS 
code  to  which  a  waiver  would  apply. 
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SBA  may  then  identify  a  specific  item 
within  a  PSC  and  NAICS  code  to  which 
a  class  waiver  would  apply.  “Available 
to  participate”  in  the  context  of  the 
Federal  market  means  that  contractors 
exist  that  have  been  awarded  or  have 
performed  a  contract  to  supply  a 
specific  class  of  products  to  the  Federal 
Government  within  24  months  from  the 
date  of  the  request  for  waiver,  either 
directly  or  through  a  dealer,  or  that  have 
submitted  an  offer  on  a  solicitation  for 
that  class  of  products  within  that  time 
frame.  13  CFR  121.1202(c). 

On  November  2,  2004,  SBA  granted  a 
class  waiver  of  the  Nonmanufacturer 
Rule  for  Miscellaneous  Electrical 
Equipment  and  Component 
Manufacturing,  classified  under  NAICS 
code  335999  (All  Other  Miscellaneous 
Electrical  Equipment  and  Component 
Manufacturing),  PSC  5999 
(Miscellaneous  Electrical  and  Electronic 
Components).  69  FR  61429.  On  January 
28,  2008,  SBA  granted  a  class  waiver  for 
Fluorescent  Lamps,  Incandescent 
Lamps,  etc.,  classified  under  NAICS 
code  335999,  PSC  6240  (Electric 
Lamps).  73  FR  4940.  The  same  day,  SBA 
granted  a  class  waiver  for  Electric  Lamp 
Starters  and  Lamp  Holders,  etc., 
classified  under  NAICS  code  335999, 
PSC  6250  (Ballasts,  Lampholders,  and 
Starters).  73  FR  4941.  On  March  21, 

2008,  SBA  granted  a  class  waiver  for 
Indoor  and  Outdoor  Electric  Lighting 
Fixtures,  classified  under  NAICS  code 
335999,  PSC  6210  (Indoor  and  Outdoor 
Electrical  Lighting  Fixtures).  73  FR 
15251. 

In  2013,  SBA  received  a  request  from 
a  small  business  manufacturer  to 
rescind  the  class  waiver  of  the 
Nonmanufacturer  Rule  for 
Miscellaneous  Electrical  Equipment  and 
Component  Manufacturing  (classified 
under  NAICS  code  335999,  PSC  5999). 
According  to  the  request,  there  was  at 
least  one  small  business  manufacturer 
that  had  conducted  business  with  the 
Federal  Government  within  the 
previous  24  months  and  provided  at 
least  one  of  the  various  supplies  listed 
under  the  class  waiver  applicable  to 
Miscellaneous  Electrical  Equipment  and 
Component  Manufacturing.  SBA’s 
independent  research  resulted  in  the 
discovery  of  other  small  business 
manufacturers  of  various  items  listed 
under  the  descriptors  applicable  to 
Miscellaneous  Electrical  Equipment  and 
Component  Manufacturing. 

On  July  17,  2013,  SBA  published  a 
notice  in  the  Federal  Register  stating 
that  SBA  intended  to  rescind  the  class 
waiver  for  NAICS  code  335999.  78  FR 
42817.  The  public  comment  period  for 
this  notice  closed  on  August  1,  2013. 
Soon  after  it  closed,  a  small  business 


manufacturer  requested  that  the  public 
comment  period  be  reopened  to  allow 
submission  of  additional  data.  SBA 
reopened  the  comment  period  from 
August  20,  2013  to  September  19,  2013. 
78  FR  51263.  During  the  comment 
periods,  five  respondents  submitted 
eight  comments. 

Two  commenters  strongly  supported 
rescinding  the  class  waiver  for  NAICS 
code  335999,  PSC  5999.  These 
commenters  also  stated  that  the  three 
other  previously  granted  class  waivers 
under  NAICS  code  335999  were 
misclassified  and  recommended  that 
SBA  reclassify  them  under  different 
NAICS  codes.  Another  respondent,  a 
small  business  manufacturer  of 
electrical  equipment,  fully  supported 
the  rescission  of  the  class  waiver  for 
NAICS  code  335999,  PSC  5999.  A  fourth 
commenter  opposed  the  rescission  but 
insisted  that  SBA  adopt  the  above 
revisions  and  reclassifications  of  the 
class  waivers  under  NAICS  code 
335999.  A  fifth  respondent,  a  small 
distributor  of  lighting,  electrical  and 
voice  and  data  products,  opposed 
rescinding  the  waiver  and  commented 
that  the  rescission  of  this  waiver  would 
negatively  impact  his  business. 

However,  the  commenter  did  not 
provide  an  explanation  or  evidence  as  to 
how  rescission  of  this  wavier  would 
negatively  impact  his  business.  That 
same  commenter  also  recommended 
that  the  class  waivers  for  PSCs  6210, 
6240,  and  6250  be  reclassified  under 
different  NAICS  codes.  A  small  business 
distributor  of  electrical  supplies 
supported  the  rescission  of  the  class 
waiver  for  NAICS  code  335999,  PSC 
5999  on  the  grounds  that  contracting 
officers  are  justifying  their  refusal  to  set 
aside  contracts  for  the  procurement  of 
miscellaneous  electrical  equipment 
based  on  this  wavier  being  in  place. 
Another  respondent,  a  small  business 
lighting  products  distributor,  supported 
rescission  of  all  of  the  class  waivers 
classified  under  NAICS  code  335999. 
This  respondent  commented  that  a  class 
waiver  should  never  have  been  granted 
for  PSC  5999  and  that  the  waivers  for 
PSCs  6210,  6240,  and  6250  are 
misclassified  under  NAICS  code 
335999,  resulting  in  contracting  officials 
refusing  to  set  aside  these  procurements 
for  small  business  and  instead  choosing 
to  procure  through  unrestricted 
procedures.  One  commenter’s  request 
was  not  relevant  to  the  purpose  of  this 
class  waiver  and  therefore  is  not 
addressed  here. 

Based  on  the  public  comments 
received,  SBA’s  analysis  of  data 
submitted,  and  independent  market 
research  performed  by  SBA,  it  has  been 
determined  that  several  small  business 


manufacturers  of  miscellaneous 
electrical  equipment  are  currently 
available  to  participate  in  the  Federal 
marketplace.  In  addition,  SBA’s 
research  validated  the  commenters’ 
assertions  regarding  the  improper 
NAICS  code  classification  of  the  class 
waivers  for  PSCs  6210,  6240,  and  6250. 
Therefore,  SBA  has  decided  to  take  the 
following  actions:  (1)  Rescind  the  class 
waiver  for  Miscellaneous  Electrical 
Equipment  and  Component 
Manufacturing,  classified  under  NAICS 
code  335999,  PSC  5999  (see  69  FR 
61429);  (2)  rescind  the  class  waiver  for 
Indoor  and  Outdoor  Electric  Lighting 
Fixtures,  classified  under  NAICS  code 
335999,  PSC  6210  (see  73  FR  15251), 
and  replace  it  by  granting  a  class  waiver 
for  Indoor  and  Outdoor  Electrical 
Lighting  Fixtures,  under  NAICS  code 
335122  (Commercial,  Industrial,  and 
Institutional  Electric  Lighting  Fixture 
Manufacturing),  PSC  6210  (Indoor  and 
Outdoor  Electrical  Lighting  Fixtures); 

(3)  rescind  the  class  waiver  for 
Fluorescent  Lamps,  Incandescent 
Lamps,  etc.,  classified  under  NAICS 
code  335999,  PSC  6240  (see  73  FR  4940) 
and  replace  it  by  granting  a  class  waiver 
for  Electric  Lamps,  under  NAICS  code 
335110  (Electric  Lamp  Bulb  and  Part 
Manufacturing),  PSC  6240  (Electric 
Lamps);  and  (4)  rescind  the  class  waiver 
for  Electric  Lamp  Starters  and  Lamp 
Holders,  etc.,  classified  under  NAICS 
code  335999,  PSC  6250  (see  73  FR  4941) 
and  replace  it  by  granting  a  class  waiver 
for  Ballasts,  Lampholders,  and  Starters, 
under  NAICS  code  335311  (Power, 
Distribution,  and  Specialty  Transformer 
Manufacturing),  PSC  6250  (Ballasts, 
Lampholders,  and  Starters). 

Dated:  March  31,  2014. 

Judith  A.  Roussel, 

Director,  Office  of  Government  Contracting. 
IFR  Doc.  2014-08088  Filed  4-10-14;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee — Transport  Airplane 
Performance  and  Handling 
Characteristics — Continuing  a  Task 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  phase  2  task 
assignment  for  the  Aviation  Ridemaking 
Advisory  Committee  (ARAC). 

SUMMARY:  The  FAA  assigned  the 
Aviation  Rulemaking  Advisory 
Committee  (ARAC)  a  new  phase  2  task 
to  provide  recommendations  regarding 
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new  or  updated  standards  in  the  highest 
priority  topic  areas  for  airplane 
performance  and  handling 
characteristics.  This  task  addresses  the 
Flight  Test  Harmonization  Working 
Group’s  recent  recommendations.  This 
notice  informs  the  public  of  phase  2 
ARAC  activity  and  does  not  solicit 
membership  for  the  existing  Flight  Test 
Harmonization  Working  Group 
(FTHWG). 

FOR  FURTHER  INFORMATION  CONTACT:  Joe 

Jacobsen,  Airplane  &  Flight  Grew 
Interface  Branch,  ANM-111,  Transport 
Airplane  Directorate,  Federal  Aviation 
Administration,  1601  Lind  Avenue  SW., 
Renton,  Washington  98057-3356; 
telephone  425-227-2011,  facsimile 
425-227-1149;  email  joe.jacobsen® 
faa.gov. 

SUPPLEMENTARY  INFORMATION: 

ARAC  Acceptance  of  Task 

As  a  result  of  the  March  20,  2014, 
ARAG  meeting,  the  FAA  has  assigned 
and  ARAC  has  accepted  this  task  and 
will  use  the  existing  FTHWG.  The 
FTHWG  will  serve  as  staff  to  ARAC  and 
provide  advice  and  recommendations 
on  the  assigned  task.  ARAC  will  review 
and  approve  the  recommendation  report 
that  will  be  sent  to  the  FAA. 

Background 

The  FAA  established  ARAC^  to 
])rovide  advice  and  recommendations  to 
I  lie  FAA  Admini.strator,  through  the 
A.ssociate  Admini.strator  of  Aviation 
•Safety,  on  the  FAA’s  rulemaking 
activities.  ARAG’s  objectives  are  to 
imjirove  the  develojnnent  of  the  I'AA’s 
regulations  by  jiroviding  information, 
advice,  and  recoinmenflations  related  to 
aviation  issues. 

The  FTHWG  will  provide  advice  and 
recommendations  to  ARA(]  on  new  and 
updated  standards  for  the  highe.st 
priority  topic  areas  for  airplane 
jierformance  and  handling 
characteristics. 

In  March  2013,  the  FAA  tasked  ARAG 
to  provide  advice  and  recommendations 
in  prioritizing  potential  topic  areas  for 
the  development  of  new  or  revised 
standards  for  airplane  performance  and 
handling  characteristics  in  new 
transport  category  airplanes.  The  output 
of  that  task  is  now  complete  and  is  the 
basis  for  this  new  task.  The  highest 
priority  topic  areas  were  determined  to 
be  new  or  updated  standards  for  fly-by¬ 
wire  (FBW)  flight  controls,  wet  runway 
stopping  performance,  runway 
excursion  hazard  classification,  stall 
speed  in  ground  effect,  steep  approach, 
flight  test  methods  used  to  determine 
maximum  tailwind  and  crosswind 
capability,  susceptibility  to  pilot- 


induced  oscillations/airplane-pilot 
coupling  (PIO/APGJ,  and  guidance 
material  for  assessing  handling 
qualities.  This  task  will  be  to  develop 
these  high  priority  topic  areas. 

The  Task 

The  working  group  should  develop 
recommended  standards  in  the 
following  topic  areas.  If  there  are 
disagreements  within  the  working 
group,  these  should  be  documented, 
including  the  reasons  for  the 
disagreement  and  rationale  from  each 
party.  The  following  subject  areas 
should  be  worked  upon  within  this  task; 

1.  Fly -by- wire  Flight  Gontrols. 
Regulatory  requirements  and  associated 
guidance  material  for  airworthiness 
certification  of  airplane  designs  using 
fly-by-wire  technology  to  remove  the 
need  for  longstanding,  repetitively-used 
fly-by -wire  special  conditions.  Specific 
areas  include: 

a.  Applicability/adaptation  of 
Amendment  25-121  airplane 
performance  and  handling 
characteristics  in  icing  conditions 
requirements, 

b.  Lateral/directional/longitudinal 
stability, 

c.  Out  of  trim  requirements, 

d.  Side  stick  controls,  and 

e.  Flight  envelope  protection. 

2.  Takeoff  and  Landing  Performance. 
R(!gulatory  requirements  and  associated 
guidance  material  for  airworthino.ss 
(:(!rlification  in  the  folhjwing  areas  listed 
below.  (Note:  Tins  to])i(:  area  excludes 
items  ad(lres.s(!(l  by  the  Takeolland 
Landing  Performance  A.s.se.ssinent 
Aviation  Rulemaking  (ioininittee.) 

a.  I'’lighl  test  methods  used  to 
determine  inaxinnnn  tailwind  and 
cros.swind  ca])abilily.  For  crosswind 
testing,  better  define  intended 
operational  u.se  of  demonstrated 
maximum  steady  and  gusting  cros.swind 
performance. 

b.  Wet  runway  stopping  performance. 
Recent  landing  overruns  on  wet 
runways  have  raised  que.stions 
regarding  current  wet  runway  stopping 
performance  requirements  and  methods. 
Analyses  indicate  that  the  braking 
coefficient  of  friction  in  each  case  was 
significantly  lower  than  expected  for  a 
wet  runway  (i.e.,  lower  than  the  level 
specified  in  FAA  regulations). 
Consideration  should  also  be  given  to 
the  scheduling  of  landing  performance 
on  wet  porous  friction  course  and 
grooved  runway  surfaces. 
Recommendations  may  include  the 
need  for  additional  data  gathering, 
analysis,  and  possible  rulemaking. 

c.  Steep  approach  landing 
performance.  Current  airplane 
certification  standards  are  not 


harmonized  among  the  U.S.,  Canadian, 
Brazilian,  and  European  airworthiness 
authorities. 

d.  Guidance  material  addressing  the 
adverse  effects  on  stall  speed  in  ground 
effect. 

e.  Runway  excursion  hazard 
classification.  Current  safety 
assessments  are  not  harmonized  among 
the  U.S.,  Canadian,  Brazilian,  and 
European  airworthiness  authorities. 

3.  Handling  Characteristics.  Guidance 
material  for  airworthiness  certification 
in  the  following  areas: 

a.  Guidance  material  for  assessing 
handling  qualities.  Current  Advisory 
Circular  25-7,  “Flight  Test  Guide  for 
Certification  of  Transport  Category 
Airplanes,”  provides  an  FAA  Handling 
Quality  Rating  Method  that  is  intended 
to  provide  a  systematic  way  of 
determining  appropriate  minimum 
handling  qualities  requirements  and 
evaluating  those  handling  qualities  for- 
conditions  affecting  an  airplane’s  flying 
qualities.  The  FAA  handling  quality 
rating  system  is  not  universally 
accepted  within  industry,  nor  is  it 
accepted  by  EASA. 

b.  Guidance  for  assessing 
.susceptibility  to  pilot-induced 
oscillation.s/airplane-pilot  coupling 
(PIO/APC^).  Guidance  provided  in 
Advisory  (hrcidar  25-7(;  for  evaluating 
PIO/AFG  is  also  not  well  a(:(:ej)ted  by 
airplane  manufacturers,  is  not 
baniioniz(!d  with  I'iASA,  and  has  been 
superseded  to  some  extent  in  recent 
certification  j)rograins.  Modified 
guidance  is  needed  to  both  sinq)lily  and 
standardize  the  metbods  for  evaluating 
an  aiiplane’s  snsce])tibility  to  PIO/APti. 

Schedule 

Tbe  recommendation  re])ort  mu.st  be 
submitted  to  the  FAA  for  review  and 
acceptance  no  later  than  3  years  from 
the  publication  date  of  this  tasking.  The 
FAA  expects  to  publi.sh  additional 
ARAG  taskings  for  follow-on  pha.ses  to 
develop  other  topic  areas  which  were 
lower  in  priority. 

Working  Group  Activity 

The  FTHWG  must  comply  with  the 
procedures  adopted  by  ARAG.  As  part 
of  the  procedures,  the  working  group 
must; 

1.  Gonduct  a  review  and  analysis  of 
the  assigned  task  and  any  other  related 
materials  or  documents. 

2.  Draft  and  submit  a  work  plan  for 
completion  of  the  task,  including  the 
rationale  supporting  such  a  plan,  for 
consideration  by  the  Transport  Airplane 
and  Engine  (TAE)  Subcommittee. 

3.  Provide  a  status  report  at  each  TAE 
Subcommittee  meeting. 
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4.  Draft  and  submit  the 
recommendation  report  based  on  the 
review  and  analysis  of  the  assigned 
tasks. 

5.  Present  the  recommendation  report 
at  the  TAE  Subcommittee  meeting. 

Participation  in  the  Working  Group 

The  existing  FTHGW  is  comprised  of 
technical  experts  having  an  interest  in 
the  assigned  task.  A  working  group 
member  need  not  be  a  representative  or 
a  member  of  the  full  committee.  In 
accordance  with  the  June  18,  2010, 
memorandum  entitled  “Lobbyists  on 
Agency  Boards  and  Commissions,” 
members  are  not  federally  registered 
lobbyists,  who  are  subject  to  the 
registration  and  reporting  requirements 
of  the  Lobbying  Disclosure  Act  of  1995 
(LDA)  as  amended,  2  U.S.C.  1603, 1604, 
and  1605,  at  the  time  of  appointment  or 
reappointment  to  an  advisory 
committee,  and  has  not  served  in  such 
a  role  for  three  consecutive  quarters 
prior  to  appointment.  (For  further 
information  see  the  Office  of 
Management  and  Budget  final  guidance 
on  appointment  of  lobbyists  to  federal 
hoards  and  commis.sions  (76  FR  61756, 
October  5,  2011). 

All  oxi.sting  FTllWC  members  who 
wish  to  ])artici])ate  in  this  task  must 
activ(!ly  partici])ate  l)y  attending  all 
meetings,  and  |)rovi(ling  written 
comments  when  recine.sted  to  do  so. 

I'iach  meinher  must  disvote  tin*  nssonrccis 
iKJce.ssary  to  siqjport  tin;  working  group 
in  nuMhiug  any  assigned  (leadlines.  Each 
meinher  nm.st  keej)  tlunr  management 
chain,  and  tho.se  they  may  repre.sent, 
advised  of  working  grouj)  activities  and 
decisions  to  ensure  the  proposed 
technical  solutions  do  not  conllict  with 
their  sj)onsoring  organization’s  position 
when  the  subject  is  pr(!.sente(l  to  ARAC 
for  a{)proval.  Once  the  FTIIWG  has 
h(!gun  delibcirations,  members  will  not 
he  added  or  substituted  without  the 
approval  of  the  FAA  and  the  Working 
Group  C^hair. 

The  Secretary  of  Transportation 
determined  the  formation  and  use  of 
ARAC  is  necessary  and  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
FAA  by  law. 

ARAC  meetings  are  open  to  the 
public.  However,  meetings  of  the 
FTHWG  are  not  open  to  the  public, 
except  to  the  extent  individuals  with  an 
interest  and  expertise  are  selected  to 
participate.  The  FAA  will  make  no 
public  annovmcement  of  FTHWG 
meetings. 


Issued  in  Washington,  DC,  on  April  8, 
2014. 

Lirio  Liu, 

Designated  Federal  Officer,  Aviation 
Rulemaking  Advisory  Committee. 

[FR  Doc.  2014-08139  Filed  4-10-14;  8:45  am] 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Approval  of  Noise  Compatibility 
Program;  Southwest  Fiorida 
International  Airport,  Fort  Myers,  FL 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  Noise  Gompatibility 
Program  submitted  by  the  Lee  Gounty 
Port  Authority  under  the  provisions  of 
49  U.S.C.  (the  Aviation  Safety  and  Noise 
Abatement  Act,  hereinafter  referred  to 
as  “the  Act”)  and  14  CFR  part  150. 

These  findings  are  made  in  recognition 
of  the  de.scription  of  Federal  and 
nonfederal  responsibilities  in  Senate 
Report  No.  96-52  (1980).  On  January  30, 
2013,  the  FAA  determined  that  the 
noi.se  exposure  majis  submitted  by  the 
Lee  County  Port  Authority  under  Part 
150  were  in  compliance  with  a])])licahle 
nKHiirenient.s.  On  A|)ril  4,  2014,  the 
FAA  ajiproved  the  Southwe.st  Florida 
liiternalional  Airport  Noi.se 
Coinpatihility  Program.  .Some  of  the 
reconunendation.s  of  the  Program  were 
ajiproved  by  l‘'AA. 

DATES:  IdTective  Date:  The  effective  date 
of  the  FAA’s  ajijiroval  of  the  .Southwest 
Florida  International  Aii  jiort  Noise 
Conqiatihility  Program  is  Ajiril  4,  2014. 
FOR  FURTHER  INFORMATION  CONTACT: 
Allan  Nagy,  Federal  Aviation 
Administration,  Orlando  AirjKirts 
Di.strict  Office,  5950  Hazeltine  National 
Drive,  Suite  400,  Orlando,  FL  32822, 
phone  number:  (407)  812-6331. 
Documents  reflecting  this  FAA  action 
may  be  reviewed  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  Noise 
Compatibility  Program  for  Southwest 
Florida  International  Airport,  effective 
April  4,  2014. 

Under  Section  47504  of  the  Act,  an 
airport  operator  who  has  previously 
submitted  a  Noise  Exposure  Map  may 
submit  to  the  FAA  a  Noise 
Compatibility  Program  which  sets  forth 
the  measures  taken  or  proposed  by  the 
airport  operator  for  the  reduction  of 
existing  non-compatible  land  uses  and 


prevention  of  additional  non-compatible 
land  uses  within  the  area  covered  by  the 
Noise  Exposure  Maps.  The  Act  requires 
such  programs  to  be  developed  in 
consultation  with  interested  and 
affected  parties  including  local 
communities,  government  agencies, 
airport  users,  and  FAA  personnel. 

Each  airport  Noise  Compatibility 
Program  developed  in  accordance  with 
Title  14  Code  of  Federal  Regulations 
(CFR)  Part  150  is  a  local  program,  not 
a  Federal  Program.  The  FAA  does  not 
substitute  its  judgment  for  that  of  the 
airport  operator  with  respect  to  which 
measure  should  be  recommended  for 
action.  The  FAA’s  approval  or 
disapproval  of  14  CFR  Part  150  Program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
14  CFR  Part  150  and  the  Act,  and  is 
limited  to  the  following  determinations: 

a.  The  Noise  Compatibility  Program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  14  CFR 
Part  150; 

b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  non-compatible  land 
uses  around  the  airport  ancl  preventing 
the  introduction  of  additional  non¬ 
compatible  land  uses; 

c.  Program  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjustly  di.scrimiuate  again.st 
tyjies  or  clas.ses  of  aeronautical  uses, 
violate  the  terms  of  airjiort  grant 
agreements,  or  intrude  into  areas 
lireeiujited  by  the  Federal  govermnent; 
and 

(I.  Program  measures  relating  to  the 
use  of  night  jirocedures  can  he 
im|)leuiented  within  the  jieriod  covered 
by  the  jirogram  without  derogating 
.safety,  adversely  affecting  the  efficient 
u.se  and  management  of  the  navigable 
airsjiace  and  air  traffic  control  systems, 
or  adversely  affecting  other  jiowers  and 
resjionsihilities  of  the  Admini.strator 
j)re.scrihed  by  law. 

Specific  limitations  with  respect  to 
FAA’s  approval  of  an  airport  Noise 
Compatibility  Program  are  delineated  in 
14  CFR  Part  150,  Section  150.5. 

Approval  is  not  a  determination 
concerning  the  acceptability  of  land 
uses  under  Federal,  state,  or  local  law. 
Approval  does  not  by  itself  constitute  an 
fAa  implementing  action.  A  request  for 
Federal  action  or  approval  to  implement 
specific  noise  compatibility  measures 
may  be  required,  and  an  FAA  decision 
on  the  request  may  require  an 
environmental  assessment  of  the 
proposed  action.  Approval  does  not 
constitute  a  commitment  by  the  FAA  to 
financially  assist  in  the  implementation 
of  the  Program  nor  a  determination  that 
all  measures  covered  by  the  Program  are 
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eligible  for  grant-in-aid  funding  from  the 
FAA.  Where  Federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Airports  District 
Office  in  Orlando,  FL. 

Lee  County  Port  Authority  submitted 
to  the  FAA  on  January  30,  2013,  the 
Noise  Exposure  Maps,  descriptions,  and 
other  documentation  produced  during 
the  noise  compatibility  planning  study 
conducted  from  May  10,  2012,  through 
March  3,  2014.  The  Southwest  Florida 
International  Airport  Noise  Exposure 
Maps  were  determined  by  FAA  to  be  in 
compliance  with  applicable 
requirements  on  January  30,  2013. 

Notice  of  this  determination  was 
published  in  the  Federal  Register  on 
February  8,  2013. 

The  Southwest  Florida  International 
Airport  study  contains  a  proposed  Noise 
Compatibility  Program  comprised  of 
actions  designed  for  phased 
implementation  hy  airport  management 
and  adjacent  jurisdictions  from  April 
19,  2014  to  the  year  2018.  It  was 
requested  that  FAA  evaluate  and 
approve  this  material  as  a  Noise 
Compatibility  Program  as  described  in 
Section  47504  of  the  Act.  The  FAA 
began  its  review  of  the  Program  on 
October  21,  2013,  and  was  required  by 
a  provisions  of  the  Act  to  approve  or 
disapprove  the  program  within  180-days 
(other  than  the  use  of  new  or  modified 
flight  procedures  for  noise  control! . 
Failure  to  approve  or  disapprove  such 
program  within  the  180-day  period  shall 
be  deemed  to  be  an  approval  of  such 
program. 

The  submitted  program  contained 
sixteen  (16j  proposed  actions  for  noise 
mitigation  on  and/or  off  the  airport.  The 
FAA  completed  its  review  and 
determined  that  the  procedural  and 
substantive  requirements  of  the  Act  and 
14  CFR  Part  150  have  been  satisfied. 

The  overall  Program,  therefore,  was 
approved  by  the  FAA  effective  April  4, 
2014. 

Outright  approval  was  granted  for  five 
of  the  specific  Program  elements.  Eleven 
of  the  Proposed  measures  in  the  NCP 
were  disapproved  for  purposes  of  14 
CFR  Part  150  because  the  analysis  in  the 
NCP  does  not  demonstrate  the 
measures’  noise  benefits  on  the  DNL  65 
dBA  noise  contour  and  they  did  not 
result  in  achieving  the  goals  of  reducing 
existing  noncompatible  land  uses 
around  the  airport  and  preventing  the 
introduction  of  additional 
noncompatible  land  uses  in  the  area 
around  the  airport.  However,  these 
measures  can  be  implemented  by  the 
Airport  Sponsor  on  a  voluntary  basis. 

These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  signed  by 
the  FAA  on  April  4,  2014.  The  Record 


of  Approval,  as  well  as  other  evaluation 
materials  and  the  documents 
comprising  the  submittal,  are  available 
for  review  at  the  FAA  office  listed  above 
and  at  the  administrative  office  of  the 
Lee  County  Port  Authority.  The  Record 
of  Approval  also  will  be  available  on¬ 
line  at:  http://www.faa.gov/airports_ 
airtraffic/ airports /environmental/ 
airport  noise/ part  i  50/states/. 

Issued  in  Orlando,  FL,  on  April  7,  2014. 
Bart  Vemace, 

P.E.,  Manager,  Orlando  Airports  District 
Office. 

|FR  Doc.  2014-08203  Filed  4-10-14;  8:45  am) 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  a  Non-Aeronautical  Land-Use 
Change  Effecting  the  Quitclaim  Deed 
and  Federal  Grant  Assurance 
Obligations  at  A.B.  Won  Pat  Guam 
Internationai  Airport,  Tamuning,  Guam 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  a  Non-Aeronautical 
Land-Use  Change. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  proposes  to  rule 
and  invites  public  comment  on  the 
application  for  a  non-aeronautical  land- 
use  change  of  approximately  23.06  acres 
of  airport  property  at  A.B.  Won  Pat 
Guam  International  Airport,  Tamuning, 
Guam  from  the  aeronautical  use 
provisions  of  the  Quitclaim  Deed  and 
Grant  Agreement  Assurances  since  the 
land  is  not  needed  for  the  purpose  for 
which  it  was  conveyed.  The  property 
will  be  used  to  grant  an  easement  to  the 
Government  of  Guam  for  the 
construction  of  a  roadway  in  exchange 
for  which  the  Airport  Authority  will  be 
fairly  compensated.  The  project  will 
improve  traffic  flow  and  better  utilize 
the  airport  property  to  enhance 
transportation  at  and  around  the  airport. 
The  use  of  the  land  for  a  roadway 
represents  a  compatible  land  use  that 
will  not  interfere  with  the  airport  or  its 
operation,  thereby  protecting  the 
interests  of  civil  aviation. 

DATES:  Gomments  must  be  received  on 
or  before  May  12,  2014. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gomments  on  the  request  may  be  mailed 
or  delivered  to  the  FAA  at  the  following 
address.  Mr.  Gordon  Wong,  Lead 
Program  Manager,  Federal  Register 
Comment,  Federal  Aviation 
Administration,  Honolulu  Airports 
District  Office,  P.O.  Box  50244, 
Honolulu,  HI  96850-0001.  In  addition. 


one  copy  of  the  comment  submitted  to 
the  FAA  must  be  mailed  or  delivered  to 
Mr.  Charles  H.  Ada  II,  Executive 
Director,  Federal  Register  Comment,  A. 

B.  Won  Pat  Guam  International  Airport 
Authority,  P.O.  Box  8770,  Tamuning, 
Guam  96931. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  the  Wendell  H.  Ford 
Aviation  Investment  and  Reform  Act  for 
the  21st  Gentury  (AIR  21),  Public  Law 
10-181  (Apr.  5,  2000;  114  Stat.  61),  this 
notice  must  be  published  in  the  Federal 
Register  30  days  before  the  DOT 
Secretary  may  waive  any  condition 
imposed  on  a  federally  obligated  airport 
by  surplus  property  conveyance  deeds 
or  grant  agreements. 

The  following  is  a  brief  overview  of 
the  request: 

The  Guam  International  Airport 
Authority  (GIAA)  requested  a 
modification  of  the  conditions  in  the 
Quitclaim  Deed  and  Grant  Agreement 
Assurances  to  permit  non-aeronautical 
use  of  approximately  23.06  acres  of  land 
at  A.B.  Won  Pat  Guam  International 
Airport,  Tamuning,  Guam  to  grant  a 
roadway  easement.  The  property  subject 
to  the  easement  is  located  northeast  of 
the  airfield  and  extends  to  the  west  side 
of  the  airport.  The  Government  of  Guam 
will  be  granted  an  easement  to  permit 
construction  of  the  Tiyan  Parkway  along 
airport  land  that  is  not  presently  fully 
developed  using  local  government  and 
federal  highway  financing.  The  first 
phase  of  the  project  will  provide  an 
arterial  roadway  connection  between 
Routes  8  and  lOA  that  will  improve 
airport  access,  create  more  efficient 
surface  transportation  to  and  from  the 
airport,  and  ease  traffic  congestion 
around  the  airport.  In  addition,  it  will 
also  permit  Gentral  Avenue  to  be 
permanently  closed  to  eliminate  the 
street’s  encroachment  into  the  airport 
Runway  Protection  Zone.  The  second 
phase  of  the  project  will  extend  the 
Parkway  eastward  and  occupy  both  on- 
airport  and  off-airport  land.  Phase  2  will 
proceed  after  funding  and  off-airport 
land  is  acquired  for  the  additional  right 
of  way.  The  extended  easement  will  not 
be  granted  until  Phase  2  is  actually 
begun.  The  Airport  Authority  will 
receive  fair  compensation  for  the 
easement,  which  will  be  devoted  to 
airport  purposes.  Use  of  the  land  for  the 
Tiyan  Parkway  is  a  compatible  land  use 
that  will  not  interfere  with  or  impede 
the  operations  and  development  of  the 
airport.  Based  on  the  benefits  of  fair 
compensation  and  improved  traffic 
circulation,  the  interests  of  civil  aviation 
will  be  properly  served. 
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Issued  in  Hawthorne,  California,  on  April 
3,  2014. 

Steven  Oetzell, 

Acting  Manager,  Safety  and  Standards 
Branch,  Airports  Division,  Western-Pacific 
Region. 

|FR  Doc.  2014-08205  Filed  4-10-14;  8:45  am] 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  No.  MAR  AD-201 4-0055] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws:  Vessel 
Burning  Daylight  II;  Invitation  for 
Public  Comments 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 

ACTION:  Notice. 

SUMMARY:  As  authorized  by  46  U.S.C. 
12121,  the  Secretary  of  Transportation, 
as  represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S. -build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below. 

DATES:  Submit  comments  on  or  before 
May  12,  2014. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2014-0055. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 

U.S.  Department  of  Transportation, 
Docket  Operations,  M-30,  West 
Building  Ground  Floor,  Room  W12-140, 
1200  New  Jersey  Avenue  SE., 
Washington,  DC  20590.  You  may  also 
send  comments  electronically  via  the 
Internet  at  http://www.regulations.gov. 
All  comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  and  copying  at  the  above 
address  between  10  a.m.  and  5  p.m., 
E.T.,  Monday  through  Friday,  except 
federal  holidays.  An  electronic  version 
of  this  document  and  all  documents 
entered  into  this  docket  is  available  on 
the  World  Wide  Web  at  http:// 
www.regulations.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Williams,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  1200  New  Jersey 
Avenue  SE.,  Room  W23-453, 
Washington,  DC  20590.  Telephone  202- 
366-0903,  Email  Linda. Williams® 
dot.gov. 

SUPPLEMENTARY  INFORMATION:  As 

described  by  the  applicant  the  intended 


service  of  the  vessel  BURNING 
DAYLIGHT  II  is: 

Intended  Commercial  Use  of  Vessel: 
“Carrying  passengers” 

Geographic  Region:  “California” 

The  complete  application  is  given  in 
DOT  docket  MARAD-2014-0055  at 
http://www.regulations.gov.  Interested 
parties  may  comment  on  the  effect  this 
action  may  have  on  U.S.  vessel  builders 
or  businesses  in  the  U.S.  that  use  U.S.- 
flag  vessels.  If  MARAD  determines,  in 
accordance  with  46  U.S.C.  12121  and 
MARAD’s  regulations  at  46  CFR  Part 
388,  that  the  issuance  of  the  waiver  will 
have  an  unduly  adverse  effect  on  a  U.S.- 
vessel  builder  or  a  business  that  uses 
U.S.-flag  vessels  in  that  business,  a 
waiver  will  not  be  granted.  Comments 
should  refer  to  the  docket  number  of 
this  notice  and  the  vessel  name  in  order 
for  MARAD  to  properly  consider  the 
comments.  Comments  should  also  state 
the  commenter’s  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD’s 
regulations  at  46  CFR  Part  388. 

Privacy  Act 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.].  You  may 
review  DOT’s  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78). 

By  Order  of  the  Maritime  Administrator. 

Dated:  April  7,  2014. 

Julie  P.  Agarwal, 

Secretary,  Maritime  Administration. 

|FR  Doc.  2014-08160  Filed  4-10-14;  8:45  am] 

BILLING  CODE  4910-81-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  No.  MAR  AD-201 4-0061] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws:  Vessei 
ANAIS;  invitation  for  Public  Comments 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
action:  Notice. 

SUMMARY:  As  authorized  by  46  U.S.C. 
12121,  the  Secretary  of  Transportation, 
as  represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S. -build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 


such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below. 

DATES:  Submit  comments  on  or  before 
May  12,  2014. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2014-0061. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 

U.S.  Department  of  Transportation, 
Docket  Operations,  M-30,  West 
Building  Ground  Floor,  Room  Wl  2-140, 
1200  New  Jersey  Avenue  SE., 
Washington,  DC  20590.  You  may  also 
send  comments  electronically  via  the 
Internet  at  http://www.regulations.gov. 
All  comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  and  copying  at  the  above 
address  between  10  a.m.  and  5  p.m., 

E.T.,  Monday  through  Friday,  except 
federal  holidays.  An  electronic  version 
of  this  document  and  all  documents 
entered  into  this  docket  is  available  on 
the  World  Wide  Web  at  http:// 
www.regulations.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Williams,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  1200  New  Jersey 
Avenue  SE.,  Room  W23— 453, 
Washington,  DC  20590.  Telephone  202- 
366-0903,  Email  Linda. Williams® 
dot.gov. 

SUPPLEMENTARY  INFORMATION:  As 

described  by  the  applicant  the  intended 
service  of  the  vessel  ANAIS  is: 

Intended  Commercial  Use  of  Vessel: 
“Charter  Sailboat.” 

Geographic  Region:  “Virginia,  North 
Carolina,  South  Carolina,  Georgia, 
Florida,  Alabama,  Puerto  Rico.” 

The  complete  application  is  given  in 
DOT  docket  MARAD-2014-0061  at 
http://www.regulations.gov.  Interested 
parties  may  comment  on  the  effect  this 
action  may  have  on  U.S.  vessel  builders 
or  businesses  in  the  U.S.  that  use  U.S.- 
flag  vessels.  If  MARAD  determines,  in 
accordance  with  46  U.S.C.  12121  and 
MARAD’s  regulations  at  46  CFR  Part 
388,  that  the  issuance  of  the  waiver  will 
have  an  unduly  adverse  effect  on  a  U.S.- 
vessel  builder  or  a  business  that  uses 
U.S.-flag  vessels  in  that  business,  a 
waiver  will  not  be  granted.  Comments 
should  refer  to  the  docket  number  of 
this  notice  and  the  vessel  name  in  order 
for  MARAD  to  properly  consider  the 
comments.  Comments  should  also  state 
the  commenter’s  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD’s 
regulations  at  46  CFR  Part  388. 
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Privacy  Act 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT’s  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78). 

By  Order  of  the  Maritime  Administrator. 
Dated:  April  7,  2014. 

Julie  P.  Agarwal, 

Secretary,  Maritime  Administration. 

IFR  Doc.  2014-08232  Filed  4-10-14;  8:45  am] 

BILLING  CODE  4910-81-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  No.  M ARAD-201 4-0060] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws:  Vessei 
FRIENDSHIP;  Invitation  for  Public 
Comments 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 

ACTION:  Notice. 

SUMMARY:  As  authorized  by  46  U.S.C. 
12121,  the  Secretary  of  Transportation, 
as  represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S. -build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below. 

DATES:  Submit  comments  on  or  before 
May  12,  2014. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2014-0060. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 

U.S.  Department  of  Transportation, 
Docket  Operations,  M-30,  West 
Building  Ground  Floor,  Room  W12-140, 
1200  New  Jersey  Avenue  SE., 
Washington,  DC  20590.  You  may  also 
send  comments  electronically  via  the 
Internet  at  http://www.regulations.gov. 
All  comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  and  copying  at  the  above 
address  between  10  a.m.  and  5  p.m., 
E.T.,  Monday  through  Friday,  except 
Federal  holidays.  An  electronic  version 
of  this  document  and  all  documents 
entered  into  this  docket  is  available  on 
the  World  Wide  Web  at  http:// 
www.regulations.gov. 


FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Williams,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  1200  New  Jersey 
Avenue  SE.,  Room  W23-453, 
Washington,  DC  20590.  Telephone  202- 
366-0903,  Email  Linda. Williams® 
dot.gov. 

SUPPLEMENTARY  INFORMATION:  As 

described  by  the  applicant  the  intended 
service  of  the  vessel  FRIENDSHIP  is: 

Intended  Commercial  Use  Of  Vessel: 
“The  SV  Friendship  will  serve  as  an 
education  platform  for  the  students  and 
faculty  of  the  Moses  Brovra  School.  The 
vessel  will  conduct  weekly  sail  training 
programs  and  provide  instruction  in  the 
areas  of  nautical  science,  marine 
science,  history,  geography,  and 
literature.  Plus  occasional  six-pack 
charters.” 

Geographic  Region:  “Rhode  Island, 
Massachusetts,  Connecticut  and  New 
York.” 

The  complete  application  is  given  in 
DOT  docket  MARAD-2014-0060  at 
http://www.regulations.gov.  Interested 
parties  may  comment  on  the  effect  this 
action  may  have  on  U.S.  vessel  builders 
or  businesses  in  the  U.S.  that  use  U.S.- 
flag  vessels.  If  MARAD  determines,  in 
accordance  with  46  U.S.C.  12121  and 
MARAD ’s  regulations  at  46  CFR  part 
388,  that  the  issuance  of  the  waiver  will 
have  an  unduly  adverse  effect  on  a  U.S.- 
vessel  builder  or  a  business  that  uses 
U.S. -flag  vessels  in  that  business,  a 
waiver  will  not  be  granted.  Comments 
should  refer  to  the  docket  number  of 
this  notice  and  the  vessel  name  in  order 
for  MARAD  to  properly  consider  the 
comments.  Comments  should  also  state 
the  commenter’s  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD’s 
regulations  at  46  CFR  part  388. 

Privacy  Act 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT’s  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78). 

By  Order  of  the  Maritime  Administrator. 

Dated:  April  7,  2014. 

Julie  P.  Agarwal, 

Secretary,  Maritime  Administration. 

[FRDoc.  2014-08231  Filed  4-10-14;  8:45  am] 

BILLING  CODE  4910-81-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  No.  MAR  AD-201 4-0057] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws:  Vessei 
LIBRA;  Invitation  for  Public  Comments 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 

ACTION:  Notice. 

SUMMARY:  As  authorized  by  46  U.S.C. 
12121,  the  Secretary  of  Transportation, 
as  represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S. -build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  helow. 

DATES:  Submit  comments  on  or  before 
May  12,  2014. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2014-0057. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 

U.S.  Department  of  Transportation, 
Docket  Operations,  M-30,  West 
Building  Ground  Floor,  Room  W12-140, 
1200  New  Jersey  Avenue  SE., 
Washington,  DC  20590.  You  may  also 
send  comments  electronically  via  the 
Internet  at  http://www.regulations.gov. 
All  comments  will  become  part  of  this 
docket  and  will  he  available  for 
inspection  and  copying  at  the  above 
address  between  10  a.m.  and  5  p.m., 
E.T.,  Monday  through  Friday,  except 
federal  holidays.  An  electronic  version 
of  this  document  and  all  documents 
entered  into  this  docket  is  available  on 
the  World  Wide  Web  at  http:// 
www.regulations.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Williams,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  1200  New  Jersey 
Avenue  SE.,  Room  W23— 453, 
Washington,  DC  20590.  Telephone  202- 
366-0903,  Email  Linda.Williams® 
dot.gov. 

SUPPLEMENTARY  INFORMATION:  As 

described  by  the  applicant  the  intended 
service  of  the  vessel  LIBRA  is: 

Intended  Commercial  Use  of  Vessel: 
“Day  sailing  and  sail  training” 
Geographic  Region:  “Mississippi, 
Alabama,  Florida,  Puerto  Rico” 

The  complete  application  is  given  in 
DOT  docket  MARAD-2014-0057  at 
http://www.regulations.gov.  Interested 
parties  may  comment  on  the  effect  this 
action  may  have  on  U.S.  vessel  builders 
or  businesses  in  the  U.S.  that  use  U.S.- 
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flag  vessels.  If  MARAD  determines,  in 
accordance  with  46  U.S.C.  12121  and 
MARAD’s  regulations  at  46  CFR  Part 
388,  that  the  issuance  of  the  waiver  will 
have  an  unduly  adverse  effect  on  a  U.S.- 
vessel  builder  or  a  business  that  uses 
U.S.-flag  vessels  in  that  business,  a 
waiver  will  not  be  granted.  Comments 
should  refer  to  the  docket  number  of 
this  notice  and  the  vessel  name  in  order 
for  MARAD  to  properly  consider  the 
comments.  Comments  should  also  state 
the  commenter’s  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD’s 
regulations  at  46  CFR  Part  388. 

Privacy  Act 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT’s  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78). 

By  Order  of  the  Maritime  Administrator. 

Dated:  April  7,  2014. 

Julie  P.  Agarwal, 

Secretary,  Maritime  Administration. 

|FR  Doc.  2014-08158  Filed  4-10-14;  8:45  am] 

BILLING  CODE  4910-81 -P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  No.  MAR  AD-201 4-0056] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws:  Vessel 
Second  Chance;  Invitation  for  Public 
Comments 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
action:  Notice. 

SUMMARY:  As  authorized  by  46  U.S.C. 
12121,  the  Secretary  of  Transportation, 
as  represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S. -build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below. 

DATES:  Submit  comments  on  or  before 
May  12,  2014. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2014-0056. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 


U.S.  Department  of  Transportation, 
Docket  Operations,  M-30,  West 
Building  Ground  Floor,  Room  W12-140, 
1200  New  Jersey  Avenue  SE., 
Washington,  DC  20590.  You  may  also 
send  comments  electronically  via  the 
Internet  at  http://www.regulations.gov. 
All  comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  and  copying  at  the  above 
address  between  10  a.m.  and  5  p.m., 

E.T.,  Monday  through  Friday,  except 
federal  holidays.  An  electronic  version 
of  this  document  and  all  documents 
entered  into  this  docket  is  available  on 
the  World  Wide  Web  at  http:// 
www.regulations.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Williams,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  1200  New  Jersey 
Avenue  SE.,  Room  W23-453, 
Washington,  DC  20590.  Telephone  202- 
366-0903,  Email  Linda.Williams® 
dot.gov. 

SUPPLEMENTARY  INFORMATION:  As 

described  by  the  applicant  the  intended 
service  of  the  vessel  SECOND  CHANCE 
is: 

Intended  Commercial  Use  of  Vessel: 
“Pleasure  cruises  and  sport  fishing 
charters” 

Geographic  Region:  “Massachusetts, 
New  Hampshire,  Maine” 

The  complete  application  is  given  in 
DOT  docket  MARAD-2014-0056  at 
http://www.regulations.gov.  Interested 
parties  may  comment  on  the  effect  this 
action  may  have  on  U.S.  vessel  builders 
or  businesses  in  the  U.S.  that  use  U.S.- 
flag  vessels.  If  MARAD  determines,  in 
accordance  with  46  U.S.C.  12121  and 
MARAD’s  regulations  at  46  CFR  Part 
388,  that  the  issuance  of  the  waiver  will 
have  an  unduly  adverse  effect  on  a  U.S.- 
vessel  builder  or  a  business  that  uses 
U.S.-flag  vessels  in  that  business,  a 
waiver  will  not  be  granted.  Comments 
should  refer  to  the  docket  number  of 
this  notice  and  the  vessel  name  in  order 
for  MARAD  to  properly  consider  the 
comments.  Comments  should  also  state 
the  commenter’s  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD’s 
regulations  at  46  CFR  Part  388. 

Privacy  Act 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT’s  complete  Privacy  Act 
Statement  in  the  Federal  Register 


published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78). 

By  Order  of  the  Maritime  Administrator. 
Dated:  April  7,  2014. 

Julie  P.  Agarwal, 

Secretary,  Maritime  Administration. 

IFR  Doc.  2014-08165  Filed  4-10-14;  8:45  am] 
BILLING  CODE  4910-81-P 


DEPARTMENT  OF  TRANSPORTATION 
Maritime  Administration 

[Docket  No.  MAR  AD-201 4-0059] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws:  Vessel 
FINNZ-UP;  Invitation  for  Pubiic 
Comments 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 

ACTION:  Notice. 

SUMMARY:  As  authorized  by  46  U.S.C. 
12121,  the  Secretary  of  Transportation, 
as  represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S. -build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below. 

DATES:  Submit  comments  on  or  before 
May  12,  2014. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2014-0059. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 

U.S.  Department  of  Transportation, 
Docket  Operations,  M-30,  West 
Building  Ground  Floor,  Room  W12-140, 
1200  New  Jersey  Avenue  SE., 
Washington,  DC  20590.  You  may  also 
send  comments  electronically  via  the 
Internet  at  http://www.regulations.gov. 
All  comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  and  copying  at  the  above 
address  between  10  a.m.  and  5  p.m., 
E.T.,  Monday  through  Friday,  except 
federal  holidays.  An  electronic  version 
of  this  document  and  all  documents 
entered  into  this  docket  is  available  on 
the  World  Wide  Web  at  http:// 
www.regulations.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Williams,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  1200  New  Jersey 
Avenue  SE.,  Room  W23-453, 
Washington,  DC  20590.  Telephone  202- 
366-0903,  Email  Linda.Williams® 
dot.gov. 
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SUPPLEMENTARY  INFORMATION:  As 

described  by  the  applicant  the  intended 
service  of  the  vessel  FINNZ-UP  is: 

Intended  Commercial  Use  of  Vessel: 
“Charter  Fishing,  up  to  6  passengers, 
uninspected  passenger  vessel.” 

Geographic  Region:  “North  Carolina, 
South  Carolina,  Georgia,  Florida, 
Alabama,  Mississippi,  Louisiana.” 

The  complete  application  is  given  in 
DOT  docket  MARAD-20 14-005 9  at 
http:// www.regulations.gov.  Interested 
parties  may  comment  on  the  effect  this 
action  may  have  on  U.S.  vessel  builders 
or  businesses  in  the  U.S.  that  use  U.S.- 
flag  vessels.  If  MARAD  determines,  in 
accordance  with  46  U.S.C.  12121  and 
MARAD ’s  regulations  at  46  CFR  Part 
388,  that  the  issuance  of  the  waiver  will 
have  an  unduly  adverse  effect  on  a  U.S. - 
vessel  builder  or  a  business  that  uses 
U.S. -flag  vessels  in  that  business,  a 
waiver  will  not  be  granted.  Comments 
should  refer  to  the  docket  number  of 
this  notice  and  the  vessel  name  in  order 
for  MARAD  to  properly  consider  the 
comments.  Comments  should  also  state 
the  commenter’s  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD’s 
regulations  at  46  CFR  Part  388. 

Privacy  Act 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT’s  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78). 

By  Order  of  the  Maritime  Administrator. 

Dated:  April  7,  2014. 

Julie  P.  Agarwal, 

Secretary,  Maritime  Administration. 

IFR  Doc.  2014-08230  Filed  4-10-14;  8:45  am] 

BILLING  CODE  4910-81-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  No.  M ARAD-201 4-0058] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws:  Vessei 
VANG;  Invitation  for  Public  Comments 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 

ACTION:  Notice. 

SUMMARY:  As  authorized  by  46  U.S.C. 
12121,  the  Secretary  of  Transportation, 
as  represented  by  the  Maritime 


Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S.-build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below. 

DATES:  Submit  comments  on  or  before 
May  12,  2014. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2014-0058. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 

U.S.  Department  of  Transportation, 
Docket  Operations,  M-30,  West 
Building  Ground  Floor,  Room  Wl 2-140, 
1200  New  Jersey  Avenue  SE., 
Washington,  DG  20590.  You  may  also 
send  comments  electronically  via  the 
Internet  at  http://www.regulations.gov. 
All  comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  and  copying  at  the  above 
address  between  10  a.m.  and  5  p.m., 

E.T.,  Monday  through  Friday,  except 
federal  holidays.  An  electronic  version 
of  this  document  and  all  documents 
entered  into  this  docket  is  available  on 
the  World  Wide  Web  at  http:// 
wnvw.regulations.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Williams,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  1200  New  Jersey 
Avenue  SE.,  Room  W23-453, 
Washington,  DC  20590.  Telephone  202- 
366-0903,  Email  Linda.  Williams® 
dot.gov. 

SUPPLEMENTARY  INFORMATION:  As 

described  by  the  applicant  the  intended 
service  of  the  vessel  VANG  is: 

Intended  Commercial  Use  of  Vessel: 
“six  pack  charter  sport  fishing” 
Geographic  Region:  “California” 

The  complete  application  is  given  in 
DOT  docket  MARAD-2014-0058  at 
http://www.regulations.gov.  Interested 
parties  may  comment  on  the  effect  this 
action  may  have  on  U.S.  vessel  builders 
or  businesses  in  the  U.S.  that  use  U.S.- 
flag  vessels.  If  MARAD  determines,  in 
accordance  with  46  U.S.C.  12121  and 
MARAD’s  regulations  at  46  CFR  Part 
388,  that  the  issuance  of  the  waiver  will 
have  an  unduly  adverse  effect  on  a  U.S.- 
vessel  builder  or  a  business  that  uses 
U.S.-flag  vessels  in  that  business,  a 
waiver  will  not  be  granted.  Comments 
should  refer  to  the  docket  number  of 
this  notice  and  the  vessel  name  in  order 
for  MARAD  to  properly  consider  the 
comments.  Comments  should  also  state 
the  commenter’s  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD’s 
regulations  at  46  CFR  Part  388. 


Privacy  Act 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT’s  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78). 

By  Order  of  the  Maritime  Administrator. 
Dated:  April  7,  2014. 

Julie  P.  Agarwal, 

Secretary,  Maritime  Administration. 

[FR  Doc.  2014-08159  Filed  4-10-14;  8:45  am] 

BILLING  CODE  4910-81-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  No.  M ARAD-201 4-0054] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws:  Vessel 
DESIDERATA;  Invitation  for  Public 
Comments 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 

ACTION:  Notice. 

SUMMARY:  As  authorized  by  46  U.S.C. 
12121,  the  Secretary  of  Transportation, 
as  represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S.-build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below. 

DATES:  Submit  comments  on  or  before 
May  12,  2014. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2014-0054. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 

U.S.  Department  of  Transportation, 
Docket  Operations,  M-30,  West 
Building  Ground  Floor,  Room  W12-140, 
1200  New  Jersey  Avenue  SE., 
Washington,  DC  20590.  You  may  also 
send  comments  electronically  via  the 
Internet  at  http://www.regulations.gov. 
All  comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  and  copying  at  the  above 
address  between  10  a.m.  and  5  p.m., 
E.T.,  Monday  through  Friday,  except 
federal  holidays.  An  electronic  version 
of  this  document  and  all  documents 
entered  into  this  docket  is  available  on 
the  World  Wide  Web  at  http:// 
www.regulations.gov. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Williams,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  1200  New  Jersey 
Avenue  SE.,  Room  W23-453, 
Washington,  DC  20590.  Telephone  202- 
366-0903,  Email  Linda. Williams® 
dot.gov. 

SUPPLEMENTARY  INFORMATION:  As 

described  by  the  applicant  the  intended 
service  of  the  vessel  DESIDERATA  is 
Intended  Commercial  Use  Of  Vessel: 
“Small  group  passenger  charters  on  San 
Francisco  Bay  and  tributaries” 
Geographic  Region:  “California” 

The  complete  application  is  given  in 
DOT  docket  MARAD-2014-0054  at 
http://www.regulations.gov.  Interested 
parties  may  comment  on  the  effect  this 
action  may  have  on  U.S.  vessel  builders 
or  businesses  in  the  U.S.  that  use  U.S.- 
flag  vessels.  If  MARAD  determines,  in 
accordance  with  46  U.S.C.  12121  and 
MARAD’s  regulations  at  46  CFR  Part 
388,  that  the  issuance  of  the  waiver  will 
have  an  unduly  adverse  effect  on  a  U.S.- 
vessel  builder  or  a  business  that  uses 
U.S. -flag  vessels  in  that  business,  a 
waiver  will  not  be  granted.  Comments 
should  refer  to  the  docket  number  of 
this  notice  and  the  vessel  name  in  order 
for  MARAD  to  properly  consider  the 
comments.  Comments  should  also  state 
the  commenter’s  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD’s 
regulations  at  46  CFR  Part  388. 

Privacy  Act 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT’S  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78). 

By  Order  of  the  Maritime  Administrator. 

Dated:  April  7,  2014. 

Julie  P.  Agarwal, 

Secretary,  Maritime  Administration. 

|FR  Doc.  2014-08201  Filed  4-10-14;  8:45  am] 

BILLING  CODE  4910-81-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2013-0147;  Notice  2] 

Reports,  Forms,  and  Recordkeeping 
Requirements  Agency  information 
Collection  Activity  Under  0MB  Review 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (0MB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collections 
and  their  expected  burden.  The  Federal 
Register  Notice  soliciting  public 
comment  on  the  ICR,  with  a  60-day 
comment  period  was  published  on 
January  21,  2014,  at  79  FR  3467. 

DATES:  Comments  must  be  submitted  on 
or  before  May  12,  2014. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Stevens,  NHTSA  1200  New 
Jersey  Avenue  SE.,  Room  W43-490, 
Washington,  DC  20590.  Mr.  Steven’s 
telephone  number  is  (202)  366-5308. 
Please  identify  the  relevant  collection  of 
information  by  referring  to  its  OMB 
Control  Number. 

ADDRESSES:  Send  comments,  within  30 
days,  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  725-1 7th 
Street  NW.,  Washington,  DC  20503, 
Attention  NHTSA  Desk  Officer. 
SUPPLEMENTARY  INFORMATION: 

National  Highway  Traffic  Safety 
Administration 

Title:  49  CFR  Part  556,  Exemption  for 
Inconsequential  Defect  or 
Noncompliance. 

OMB  Number:  2127-0045. 

Type  of  Request:  Extension  of  a 
Currently  Approved  Collection. 

Abstract:  The  National  Highway 
Traffic  Safety  Administration’s  statute  at 
49  U.S.C.  30118,  Notification  of  Defects 
and  Noncompliance,  and  49  U.S.C. 
30120,  Remedies  for  Defects  and 
Noncompliance,  generally  requires 
manufacturers  of  motor  vehicles  and 
items  of  replacement  equipment  to 
conduct  a  notification  and  remedy 
campaign  (recall)  when  their  products 
are  determined  to  contain  a  safety- 
related  defect  or  a  noncompliance  with 
a  Federal  motor  vehicle  safety  standard 


(FMVSS).  Those  sections  require  a 
manufacturer  of  motor  vehicles  or  motor 
vehicle  equipment  to  notify  distributors, 
dealers,  and  purchasers  if  any  of  the 
manufacturer’s  products  are  determined 
to  either  contain  a  safety-related  defect 
or  fail  to  comply  with  an  applicable 
FMVSS.  The  manufacturer  is  under  a 
concomitant  obligation  to  remedy  such 
defect  or  noncompliance.  Pursuant  to  49 
U.S.C.  30118(d)  and  30120(h), 
Exemptions,  a  manufacturer  may  seek 
an  exemption  from  these  notification 
and  remedy  requirements  on  the  basis 
that  the  defect  or  noncompliance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety.  NHTSA  exercised  this 
statutory  authority  to  excuse 
inconsequential  defects  or 
noncompliances  when  it  promulgated 
49  CFR  part  556,  Exemption  for 
Inconsequential  Defect  or 
Noncompliance.  This  regulation 
establishes  the  procedures  for 
manufacturers  to  submit  exemption 
petitions  to  the  agency  and  the 
procedures  the  agency  will  use  in 
evaluating  those  petitions.  The  petition 
must  state  the  full  name  and  address  of 
the  applicant,  the  nature  of  its 
organization  (e.g.,  individual, 
partnership,  or  corporation),  and  the 
name  of  the  State  or  country  under  the 
laws  of  which  it  is  organized.  See  49 
CFR  556.4(b)(3).  The  petition  must  also 
describe  the  motor  vehicle  or  item  of 
replacement  equipment,  including  the 
number  involved  and  the  period  of 
production,  and  the  defect  or 
noncompliance  concerning  which  an 
exemption  is  sought.  See  49  CFR 
556.4(b)(4).  The  petition  must  also  set 
forth  all  data,  views,  and  arguments  of 
the  petitioner  supporting  the  petition, 
and  be  accompanied  by  three  copies  of 
the  report  the  manufacturer  has 
submitted,  or  is  submitting,  to  NHTSA 
in  accordance  with  49  CFR  part  573, 
relating  to  its  determination  of  the 
existence  of  the  safety-related  defect  or 
noncompliance  that  is  the  subject  of  the 
petition.  See  49  CFR  556.4(b)(5)  and  (6). 
These  requirements  allow  the  agency  to 
ensure  that  inconsequentiality  petitions 
are  both  properly  substantiated  and 
efficiently  processed. 

Affected  Public:  Businesses  or  other 
for-profit  entities  that  manufacture  or 
import  motor  vehicles  or  motor  vehicle 
replacement  equipment. 

Estimated  Total  Annual  Burden:  150 
hours. 

Comments  are  Invited  On:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  will 
have  practical  utility:  the  accuracy  of 
the  Agency’s  estimate  of  the  burden  of 
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the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  he 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  comment  to  0MB  is  most  effective 
if  OMB  receives  it  within  30  days  of 
publication. 

Jeffrey  M.  Giuseppe, 

Acting  Director,  Office  of  Vehicle  Safety 
Compliance. 

[FR  Doc.  2014-07945  Filed  4-10-14;  8:45  am] 

BILLING  CODE  4910-59-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-201 4-0004;  Notice  2] 

Extension  of  Comment  Period  on 
Whether  Nonconforming  2012  McLaren 
MP4[12C]  Passenger  Cars  Are  Eligibie 
for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Extension  of  comment  period. 

SUMMARY:  This  document  announces  the 
extension  of  the  comment  period  on  a 
petition  for  NHTSA  to  decide  that  2012 
McLaren  MP4[12C]  passenger  cars  that 
were  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
eligible  for  importation  into  the  United 
States. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  April  16,  2014. 
ADDRESSES:  Comments  should  refer  to 
the  docket  and  notice  numbers  above 
and  be  submitted  by  any  of  the 
following  methods: 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
online  instructions  for  submitting 
comments. 

•  Mail:  Docket  Management  Facility: 
U.S.  Department  of  Transportation,  1200 
New  Jersey  Avenue  SE.,  West  Building 
Ground  Floor,  Room  W12-140, 
Washington,  DC  20590-0001. 

•  Hand  Delivery  or  Courier:  West 
Building  Ground  Floor,  Room  W12-140, 
1200  New  Jersey  Avenue  SE.,  between 

9  a.m.  and  5  p.m.  e.t.,  Monday  through 
Friday,  except  Federal  holidays. 

•  Fax; 202-493-2251 
Instructions:  Comments  must  be 

written  in  the  English  language,  and  be 
no  greater  than  15  pages  in  length, 
although  there  is  no  limit  to  the  length 
of  necessary  attachments  to  the 


comments.  If  comments  are  submitted 
in  hard  copy  form,  please  ensme  that 
two  copies  are  provided.  If  you  wish  to 
receive  confirmation  that  your 
comments  were  received,  please  enclose 
a  stamped,  self-addressed  postcard  with 
the  comments.  Note  that  all  comments 
received  will  be  posted  without  change 
to  http://www.regulations.gov,  including 
any  personal  information  provided. 

Please  see  the  Privacy  Act  heading 
below. 

Privacy  Act:  Anyone  is  able  to  search 
the  electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT’s  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (65  FR 
19477-78). 

How  to  Read  Gomments  submitted  to 
the  Docket:  You  may  read  the  comments 
received  by  Docket  Management  at  the 
address  and  times  given  above.  You  may 
also  view  the  documents  from  the 
Internet  at  http://www.regulations.gov. 
Follow  the  online  instructions  for 
accessing  the  dockets.  The  docket  ID 
number  and  title  of  this  notice  are 
shown  at  the  heading  of  this  document 
notice.  Please  note  that  even  after  the 
comment  closing  date,  we  will  continue 
to  file  relevant  information  in  the 
Docket  as  it  becomes  available.  Further, 
some  people  may  submit  late  comments. 
Accordingly,  we  recommend  that  you 
periodically  search  the  Docket  for  new 
material. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Stevens,  Office  of  Vehicle  Safety 
Gompliance,  NHTSA  (202  366  5308). 
SUPPLEMENTARY  INFORMATION:  On  March 
3,  2014,  NHTSA  published  a  notice  (at 
79  FR  11869)  that  it  had  received  a 
petition  to  decide  that  nonconforming 
2012  McLaren  MP4[12G]  passenger  cars 
are  eligible  for  importation  into  the 
United  States.  The  notice  solicited 
public  comments  on  the  petition  and 
stated  that  the  closing  date  for 
comments  is  April  2,  2014. 

This  is  to  notify  the  public  that 
NHTSA  is  extending  the  comment 
period  on  this  petition,  and  allowing  it 
to  run  until  April  16,  2014.  This 
reopening  is  based  on  a  request  dated 
March  27,  2014,  from  McLaren 
Automotive,  Inc.  (“McLaren”)  the 
vehicle’s  manufacturer.  McLaren  stated 
that  the  extension  was  needed  because, 
in  McLaren’s  view,  the  petitioner  cannot 
satisfy  the  statutory  criteria,  since  it 
would  be  very  difficult,  if  not 
impossible,  to  bring  nonconforming 
MP4[12G]  vehicles  into  compliance 


with  all  applicable  FMVSSs.  However, 
because  many  of  the  compliance  issues 
that  are  raised  by  the  subject  petition  are 
complex,  McLaren  will  not  be  able  to 
complete  the  preparation  of  its 
comments  in  time  to  meet  the  current 
due  date.  McLaren  believes  that  this 
short  extension  will  allow  the 
preparation  of  a  response  that  will 
address  the  relevant  issues,  and  that  it 
will  not  cause  any  hardship  to  the 
petitioner  or  to  any  other  interested 
person. 

NHTSA  has  granted  McLaren’s 
request.  All  comments  received  before 
the  close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A), 
(a)(1)(B),  and  (b)(1);  49  CFR  593.7;  delegation 
of  authority  at  49  CFR  1.95  and  501.8. 

Jeffrey  Giuseppe, 

Acting  Director,  Office  of  Vehicle  Safety 
Compliance. 

[FR  Doc.  2014-08094  Filed  4-10-14;  8:45  am] 

BILLING  CODE  4910-S9-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

Notice  and  Request  for  Comments 

agency:  Surface  Transportation  Board, 
DOT. 

ACTION:  60-day  notice  of  request  for 
approval;  Applications  for  Land-Use 
Exemption  Permits. 

SUMMARY:  As  required  by  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.G.  3501- 
3519  (PRA),  the  Surface  Transportation 
Board  (STB  or  Board)  gives  notice  of  its 
intent  to  seek  fi'om  the  Office  of 
Management  and  Budget  (OMB)  an 
extension  of  approval  for  the  collection 
of  Applications  for  Land-Use  Exemption 
Permits  (for  Solid  Waste  Rail  Transfer 
Facilities). 

Pursuant  to  49  U.S.G.  10501(c)(2),  as 
amended  by  the  Glean  Railroads  Act  of 
2008  (GRA),  the  Board  issued  rules  in 
Solid  Waste  Rail  Transfer  Facilities,  EP 
684  (served  on  March  24,  2011).  Under 
these  rules,  a  person  seeking  a  Land-Use 
Exemption  Permit  must  file  an 
application  including  substantial  facts 
and  argument  as  to  why  a  permit  is 
necessary  and,  as  required  by  the 
National  Environmental  Policy  Act,  an 
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environmental  report  and/or  an 
environmental  impact  statement. 

Under  49  CFR  1155.20,  an  applicant 
is  required  to  file  a  notice  of  intent  to 
apply  for  a  land-use-exemption  permit 
before  filing  its  application.  A  suggested 
form  for  this  notice  may  be  found  in 
Appendix  A  to  part  1155.  Further, 
under  49  CFR  1155.21(e),  an  application 
must  include  a  draft  Federal  Register 
notice.  A  suggested  form  for  the  draft 
Federal  Register  notice  may  be  found  at 
Appendix  B  to  part  1155. 

Comments  are  requested  concerning; 

(1)  The  accuracy  of  the  Board’s  burden 
estimates;  (2)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  (3)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology  when 
appropriate;  and  (4)  whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Board,  including 
whether  the  collection  has  practical 
utility.  Submitted  comments  will  be 
summarized  and  included  in  the 
Board’s  request  for  OMB  approval. 

Description  of  Collection 

Title:  Applications  for  Land-Use 
Exemption  Permits. 

OMB  Control  Number:  2140-0018. 

STB  Form  Number:  None. 

Type  of  Review:  Extension  without 
change. 

Respondents:  Any  applicant  seeking  a 
land-use-exemption  permit. 

Number  of  Respondents:  One. 

Estimated  Time  per  Response:  160 
hours. 

Frequency:  On  occasion. 

Total  Burden  Hours  (annually 
including  all  respondents):  160  hours. 

Total  “Non-hour  Burden”  Cost:  An 
estimated  $200,000  to  hire  an 
environmental  consultant  to  work  with 
Board  staff  on  the  required 
environmental  report. 

Needs  and  Uses:  This  collection  is 
needed  to  develop  a  record  in  land-use- 
exemption-permit  proceedings,  a 
process  mandated  by  Congress  in  the 
CRA.  The  Board  uses  the  information  in 
this  collection  to  accurately  assess  the 
merits  of  a  permit  application. 

Retention  Period:  Information  in  this 
report  will  be  maintained  on  the  Board’s 
Web  site  for  a  minimum  of  one  year  and 
will  be  otherwise  maintained  until 
transferred  to  NARA  as  a  permanent 
record. 

DATES:  Comments  on  this  information 
collection  should  be  submitted  by  June 
10,  2014. 


ADDRESSES:  Direct  all  comments  to 
Chris  Oehrle,  Surface  Transportation 
Board,  395  E  Street  SW.,  Washington, 

DC  20423-0001,  or  to  PRA@stb.dot.gov. 
When  submitting  comments,  please 
refer  to  “Applications  for  Land-Use 
Exemption  Permits.”  For  further 
information  regarding  Land-Use 
Exemption  Permits,  contact  PRA@ 
stb.dot.gov  or  submit  your  question 
through  E-FILING  on  the  Board’s  Web 
site  by  selecting  “Environmental 
Comments.”  [Federal  Information  Relay 
Service  (FIRS)  for  the  hearing  impaired: 
(800)  877-8339.] 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA,  a  federal  agency  conducting  or 
sponsoring  a  collection  of  information 
must  display  a  currently  valid  OMB 
control  number.  A  collection  of 
information,  which  is  defined  in  44 
U.S.C.  3502(3)  and  5  CFR  1320.3(c), 
includes  agency  requirements  or 
requests  that  persons  submit  reports, 
keep  records,  or  provide  information  to 
the  agency,  third  parties,  or  the  public. 
Under  §  3506(c)(2)(A)  of  the  PRA, 
federal  agencies  are  required  to  provide, 
prior  to  an  agency’s  submitting  a 
collection  to  OMB  for  approval,  a  60- 
day  notice  and  comment  period  through 
publication  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information. 

Dated:  April  8,  2014. 

Jeffrey  Herzig, 

Clearance  Clerk. 

IFR  Doc.  2014-08150  Filed  4-10-14;  8:45  am) 

BILLING  CODE  4915-01-P 


DEPARTMENT  OF  THE  TREASURY 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau 

[Docket  No.  TTB-201 4-0002] 

Proposed  Information  Collections; 
Comment  Request  (No.  47) 

AGENCY:  Alcohol  and  Tobacco  Tax  and 
Trade  Bureau;  Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  As  part  of  our  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  and  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
we  invite  comments  on  the  proposed  or 
continuing  information  collections 
listed  below  in  this  notice. 

DATES:  We  must  receive  your  written 
comments  on  or  before  June  10,  2014. 
ADDRESSES:  Please  note  that  the  Alcohol 
and  Tobacco  Tax  and  Trade  Bureau 


(TTB)  has  adopted  a  new  method  for 
receiving  public  comments  on  its 
information  collections.  As  described 
below,  you  may  submit  comments  to 
TTB  on  the  information  collections 
listed  in  this  document  using  the 
“Regulations.gov”  online  comment  form 
for  this  document,  or  you  may  send 
written  comments  to  TTB  via  U.S.  mail 
or  hand  delivery.  TTB  no  longer  accepts 
public  comments  via  email  or  fax. 

•  http://www.regulations.gov:  Use  the 
comment  form  for  this  document  posted 
within  Docket  No.  TTB-2014-0002  on 
“Regulations.gov,”  the  Federal 
e-rulemaking  portal,  to  submit 
comments  via  the  Internet; 

•  U.S.  Mail:  Mary  Wood,  Regulations 
and  Rulings  Division,  Alcohol  and 
Tobacco  Tax  and  Trade  Bureau,  1310  G 
Street  NW.,  Box  12,  Washington,  DG 
20005. 

•  Hand  Delivery/Courier  in  Lieu  of 
Mail:  Mary  Wood,  Regulations  and 
Rulings  Division,  Alcohol  and  Tobacco 
Tax  and  Trade  Bureau,  1310  G  Street 
NW.,  Suite  200-E,  Washington,  DG 
20005. 

Please  submit  separate  comments  for 
each  specific  information  collection 
listed  in  this  document  that  you  wish  to 
comment  upon.  You  must  reference  the 
information  collection’s  title,  form  or 
recordkeeping  requirement  number,  and 
OMB  control  number  (if  any)  in  your 
comment. 

You  may  view  copies  of  this 
document,  the  information  collections 
listed  in  it,  and  all  comments  received 
in  response  to  this  document  within 
Docket  No.  TTB-2014-0002  at  http:// 
www.regulations.gov.  A  link  to  that 
docket  is  posted  on  the  TTB  Web  site  at 
http://  WWW.  ttb.gov/forms/comment-on- 
form.shtml.  If  you  are  unable  to  obtain 
a  copy  of  this  or  any  of  the  other  above 
mentioned  documents,  contact  Mary 
Wood  at  the  addresses  or  telephone 
number  shown  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Wood,  Regulations  and  Rulings 
Division,  Alcohol  and  Tobacco  Tax  and 
Trade  Bureau,  1310  G  Street  NW.,  Box 
12,  Washington,  DC  20005;  telephone 
202-453-1039,  ext.  165;  or  email 
informationcollections@ttb.gov  (please 
do  not  submit  comments  on  this  notice 
to  this  email  address). 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Department  of  the  Treasury  and 
its  Alcohol  and  Tobacco  Tax  and  Trade 
Bureau  (TTB),  as  part  of  their 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invite  the 
general  public  and  other  Federal 
agencies  to  comment  on  the  proposed  or 
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continuing  information  collections 
listed  below  in  this  notice,  as  required 
by  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.). 

Comments  submitted  in  response  to 
this  notice  will  be  included  or 
summarized  in  our  request  for  Office  of 
Management  and  Budget  (0MB) 
approval  of  the  relevant  information 
collection.  All  comments  are  part  of  the 
public  record  and  subject  to  disclosure. 
Please  do  not  include  any  confidential 
or  inappropriate  material  in  your 
comments. 

We  invite  comments  on;  (a)  Whether 
this  information  collection  is  necessary 
for  the  proper  performance  of  the 
agency’s  functions,  including  whether 
the  information  has  practical  utility;  (b) 
the  accuracy  of  the  agency’s  estimate  of 
the  information  collection’s  burden;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  (d) 
ways  to  minimize  the  information 
collection’s  burden  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operation,  maintenance,  and 
purchase  of  services  to  provide  the 
requested  information. 

Information  Collections  Open  for 
Comment 

Currently,  we  are  seeking  comments 
on  the  following  forms  or  recordkeeping 
requirements: 

Title:  Drawback  on  Beer  Exported. 

OMB  Number:  1513-0017. 

TTB  Form  Number:  5130.6. 

Abstract:  When  taxpaid  beer  is 
removed  from  a  brewery  and  ultimately 
exported,  the  brewer  exporting  the  beer 
is  eligible  for  a  drawback  (refund)  of  the 
Federal  excise  taxes  paid.  By 
completing  this  form  and  submitting 
documentation  of  exportation,  the 
brewer  may  receive  a  refund  of  the  teixes 
paid. 

Current  Actions:  We  are  submitting 
this  information  collection  for  extension 
purposes  only.  The  information 
collection,  estimated  number  of 
respondents,  and  estimated  total  annual 
burden  hours  remain  unchanged. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Total  Annual  Burden 
Hours:  5,000. 

Title:  Application  for  an  Industrial 
Alcohol  User  Permit. 

OMB  Number:  1513-0028. 

TTB  Form  Number:  5150.22. 


Abstract:  TTB  F  5150.22  is  used  to 
determine  the  eligibility  of  the  applicant 
to  engage  in  certain  operations 
involving  specially  denatured  spirits 
and  tax-free  alcohol.  Among  other 
things,  this  form  identifies  the  location 
of  the  premises  and  helps  to  establish 
whether  the  premises  are  in  conformity 
with  Federal  laws  and  regulations. 

Current  Actions:  We  are  submitting 
this  information  collection  as  a  revision. 
The  form  itself  remains  unchanged; 
however,  we  are  updating  the  number  of 
respondents  and  burden  hours  to  reflect 
an  increase  in  the  number  of  industrial 
alcohol  users. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions;  State, 
local,  or  tribal  government. 

Estimated  Number  of  Respondents: 
575. 

Estimated  Total  Annual  Burden 
Hours:  435. 

Title:  Inventory — Manufacturer  of 
Tobacco  Products  or  Processed  Tobacco. 

OMB  Number:  1513-0032. 

TTB  Form  Number:  5210.9. 

Abstract;  TTB  F  5210.9  is  used  by 
manufacturers  of  tobacco  products  or 
processed  tobacco  to  report  the 
beginning  and  ending  inventories  of 
tobacco  products  and  processed  tobacco 
and  at  other  times  required  by  the  TTB 
regulations.  The  information  reported 
on  this  form  is  used  by  TTB  to 
determine  tax  liability  and  compliance 
with  regulations,  and  for  protection  of 
the  revenue. 

Current  Actions:  We  are  submitting 
this  information  collection  as  a  revision. 
The  form  remains  unchanged;  however, 
we  are  updating  the  number  of 
respondents  and  burden  hours  to  reflect 
an  increase  in  the  number  of 
manufacturers. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
250. 

Estimated  Total  Annual  Burden 
Hours:  500. 

Title:  Report — Manufacturer  of 
Tobacco  Products  or  Cigarette  Papers 
and  Tubes;  and  Report — Manufacturer 
of  Processed  Tobacco. 

OMB  Number:  1513-0033. 

TTB  Form  Number:  5210.5  and 
5250.1. 

Abstract:  Manufacturers  of  tobacco 
products  and  cigarette  papers  and  tubes 
use  the  TTB  F  5210.5  to  report  on  the 
taxable  articles  manufactured,  received, 
and  removed  per  month.  Manufacturers 
of  processed  tobacco  use  TTB  F  5250.1 


to  account  for  all  processed  tobacco 
manufactured,  received,  and  removed 
per  month.  TTB  uses  this  information  to 
ensure  that  Federal  excise  taxes  have 
been  properly  paid  and  that 
manufacturers  have  complied  with 
applicable  Federal  laws  and  regulations. 

Current  Actions:  We  are  submitting 
this  information  collection  as  a  revision. 
TTB  is  not  making  any  changes  to  TTB 
F  5210.5.  However,  we  are  revising  TTB 
F  5250.1  to  clarify  the  instructions  and 
update  them  to  reflect  amendments 
made  to  the  regulations  by  T.D.  TTB- 
104,  published  in  the  Federal  Register 
(77  FR  37287)  on  June  21,  2012.  Also, 
in  response  to  a  comment  TTB  received 
asking  for  a  clarification,  we  are 
amending  a  heading  on  the  form  itself 
to  clarify  its  scope  and  better  align  it 
with  the  regulatory  requirement. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
250. 

Estimated  Total  Annual  Burden 
Hours:  6,000. 

Title:  Schedule  of  Tobacco  Products, 
Cigarette  Papers  or  Tubes  Withdrawn 
from  the  Market. 

OMB  Number:  1513-0034. 

TTB  Form  Number:  5200.7. 

Abstract:  TTB  F  5200.7  is  used  by 
persons  who  intend  to  withdraw 
tobacco  products  from  the  market  and 
file  a  claim  for  credit,  refund,  or 
abatement  of  tax  on  those  products  for 
which  Federal  excise  taxes  have  already 
been  paid  or  determined.  The  industry 
member  uses  this  form  to  describe  the 
products  that  are  to  be  withdrawn  from 
the  market.  Through  the  use  of  this 
form,  the  industry  member  notifies  TTB 
when  a  withdrawal  or  destruction  is  to 
take  place,  and  TTB  may  elect  to 
supervise  the  withdrawal  or  destruction. 

Current  Actions:  We  are  submitting 
this  information  collection  as  a  revision. 
The  form  remains  unchanged;  however, 
we  are  updating  the  number  of 
respondents  and  burden  hours  to  reflect 
an  increase  in  the  number  of  tobacco 
manufacturers. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
250. 

Estimated  Total  Annual  Burden 
Hours:  2,250. 

Title:  Usual  and  Customary  Business 
Records  Relating  to  Denatured  Spirits. 

OMB  Control  Number:  1513-0062. 

TTB  REC  Number:  5150/1. 

Abstract:  Denatured  spirits  are  used 
for  nonbeverage  industrial  purposes  in 
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the  manufacture  of  personal  and 
household  products.  These  records  are 
maintained  at  the  premises  of  the 
regulated  individual  and  are  routinely 
inspected  by  TTB  personnel  dining  field 
tax  compliance  examinations.  These 
examinations  are  necessary  to  verify 
that  all  specially  denatured  spirits  can 
be  accounted  for  and  are  being  used 
only  for  purposes  authorized  by  laws 
and  regulations.  By  ensuring  that  spirits 
have  not  been  diverted  to  beverage  use, 
tax  revenue  and  public  safety  are 
protected.  No  additional  recordkeeping 
is  imposed  on  the  respondent,  as  this 
information  collection  requires  the 
maintenance  only  of  the  usual  and 
customary  business  records  of  the 
regulated  individual. 

Current  Actions:  We  are  submitting 
this  information  collection  for  extension 
purposes  only.  The  information 
collection,  estimated  number  of 
respondents,  and  estimated  total  annual 
burden  hours  remain  unchanged. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit;  and  State,  local,  or  tribal 
government. 

Estimated  Number  of  Respondents: 
3,430. 

Estimated  Total  Annual  Rurden 
Hours:  One  (1). 

Title:  Marks  and  Notices  on  Packages 
of  Tobacco  Products,  TTB  REG  5210/13. 

OMR  Number:  1513-0101. 

TTR  REC  Number:  5210/13. 

Abstract:  TTB  requires  that  tax-related 
information  appear  on  tobacco  product 
packages  and,  in  some  cases,  on 
shipping  containers  used  for  tobacco 
products.  TTB  uses  this  information  to 
ensure  that  the  tax  is  paid  on  tobacco 
products,  and  to  ensure  that  products 
removed  without  payment  of  tax  for 
export  are  easily  identifiable  if  diverted 
into  the  domestic  market. 

Current  Actions:  We  are  submitting 
this  information  collection  for  extension 
purposes  only.  The  information 
collection,  estimated  number  of 
respondents,  and  estimated  total  annual 
burden  hours  remain  unchanged. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 

120. 

Estimated  Total  Annual  Rurden 
Hours:  One  (1). 

Title:  Special  Tax  Renewal 
Registration  and  Return/Special  Tax 
Location  Registration  Listing. 

OMR  Number:  1513-0113. 

TTR  Form  Number:  5630. 5R. 

Abstract:  Chapter  52  of  the  Internal 
Revenue  Code  of  1986,  as  amended 


(IRC),  imposes  an  occupational  tax  on 
persons  engaging  in  certain  tobacco 
businesses.  Section  5731  of  the  IRC  (26 
U.S.C.  5731)  requires  persons  to  register 
and/or  pay  a  special  occupational  tax 
before  conducting  business  in  certain 
tobacco  categories.  TTB  F  5630. 5R  is 
used  both  to  compute  and  report  the  tax 
and  as  an  application  for  registry  as 
required  by  statute.  TTB  F  5630. 5R  is 
computer-generated  by  TTB  with  known 
taxpayer  identifying  information  (e.g., 
name,  trade  name,  address,  employer 
identification  number,  etc.)  along  with 
tax  computations  reflecting  tax  class(es), 
number  of  business  locations,  tax 
rate(s),  and  total  tax  due.  The  taxpayer 
corrects  or  supplies  any  inaccurate  or 
incomplete  information. 

Current  Actions:  We  are  submitting 
this  information  collection  for  extension 
purposes  only.  The  information 
collection,  estimated  number  of 
respondents,  and  estimated  total  annual 
burden  hours  remain  unchanged. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
400. 

Estimated  Total  Annual  Burden 
Hours:  100. 

Title:  Labeling  of  Major  Food 
Allergens. 

OMR  Control  Number:  1513-0121. 

TTB  REC  or  Form  Number:  None. 

Abstract:  The  collection  of 
information  involves  voluntary  labeling 
of  major  food  allergens  used  in  the 
production  of  alcohol  beverages  and 
also  involves  petitions  for  exemption 
from  full  allergen  labeling.  The 
collection  corresponds  to  the 
amendments  to  the  Food,  Drug  and 
Cosmetics  Act  (FD&C  Act)  in  Title  II  of 
Public  Law  108-282, 118  Stat.  905. 

Current  Actions:  We  are  submitting 
this  information  collection  for  extension 
purposes  only.  The  information 
collection,  estimated  number  of 
respondents,  and  estimated  total  annual 
burden  hours  remain  unchanged. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Total  Annual  Burden 
Hours:  730. 

Title:  Report  of  Removal,  Transfer,  or 
Sale  of  Processed  Tobacco. 

OMR  Number:  1513-0130. 

TTB  Form  Number:  5250.2. 

Abstract:  Unregulated  transfers  or 
sales  of  processed  tobacco  to  persons 
who  do  not  hold  TTB  permits  could 


lead  to  processed  tobacco  falling  into 
the  hands  of  persons  who  would  be 
unknown  and  unaccountable  to  TTB, 
including  illegal  manufacturers.  In  order 
to  better  regulate  processed  tobacco  and 
prevent  diversion,  TTB  requires  the 
filing  of  a  report  covering  all  such 
transfers  or  sales.  This  report  is  used  to 
protect  the  revenue. 

Current  Actions:  We  are  submitting 
this  information  collection  as  a  revision. 
We  are  revising  TTB  F  5250.2  to  remove 
two  data  elements  which  TTB  has 
determined  to  be  no  longer  necessary. 
The  form  instructions  also  are  being 
amended  to  reflect  changes  made  to  the 
regulations  by  T.D.  TTB-104,  which 
was  published  in  the  Federal  Register 
(77  FR  37287)  on  )une  21,  2012. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
800. 

Estimated  Total  Annual  Burden 
Hours:  2,400. 

Dated;  April  7,  2014. 

Rochelle  E.  Stern, 

Director,  Regulations  and  Rulings  Division. 
|FR  Doc.  2014-08098  Filed  4-10-14;  8:45  am] 
BILLING  CODE  4810-31-P 


DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds:  CUMIS  Specialty 
Insurance  Company,  Inc. 

AGENCY:  Bureau  of  the  Fiscal  Service, 
Fiscal  Service,  Department  of  the 
Treasury. 

ACTION:  Notice. 


SUMMARY:  This  is  Supplement  No.  5  to 
the  Treasury  Department  Circular  570, 
2013  Revision,  published  July  1,  2013, 
at  78  FR  39440. 

FOR  FURTHER  INFORMATION  CONTACT: 

Surety  Bond  Branch  at  (202)  874-6850. 
SUPPLEMENTARY  INFORMATION:  A 
Certificate  of  Authority  as  an  acceptable 
surety  on  Federal  bonds  is  hereby 
issued  under  31  U.S.C.  9305  to  the 
following  company: 

CUMIS  Specialty  Insurance  Company,  Inc. 
(NAIC#  12758). 

BUSINESS  ADDRESS:  Post  Office  Box 
1084,  Madison,  WI  53701. 

PHONE:  (608)  238-5851.  UNDERWRITING 
LIMITATION  b/:  $6,465,000. 

SURETY  LICENSES  c/:  lA 
INCORPORATED  IN:  Iowa. 

Federal  bond-approving  officers  should 
annotate  their  reference  copies  of  the 
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Treasury  Circular  570  (“Circular”),  2013 
Revision,  to  reflect  this  addition. 

Certificates  of  Authority  expire  on 
June  30th  each  year,  unless  revoked 
prior  to  that  date.  The  Certificates  are 
subject  to  subsequent  annual  renewal  as 
long  as  the  companies  remain  qualified 
(see  31  CFR  part  223).  A  list  of  qualified 
companies  is  published  annually  as  of 
July  1st  in  the  Circular,  which  outlines 
details  as  to  the  underwriting 
limitations,  areas  in  which  companies 
are  licensed  to  transact  surety  business, 
and  other  information. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  at 
http://www.fms.treas.gov/c5  70. 

Questions  concerning  this  Notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Bureau  of  the  Fiscal 
Service,  Financial  Accounting  and 
Services  Branch,  Surety  Bond  Branch, 
3700  East -West  Highway,  Room  6F01, 
Hyattsville,  MD  20782. 

Dated:  April  3,  2014. 

Kevin  McIntyre, 

Manager,  Financial  Accounting  and  Services 
Branch. 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Determinations  Concerning  Illnesses 
Discussed  in  National  Academy  of 
Sciences  Report:  Veterans  and  Agent 
Orange:  Update  2012 

action:  Notice. 

SUMMARY:  As  required  by  law,  the 
Department  of  Veterans  Affairs  (VA) 
hereby  gives  notice  that  the  Secretary  of 
Veterans  Affairs,  under  the  authority 
granted  by  the  Agent  Orange  Act  of 
1991,  codified  at  38  IJ.S.C.  1116,  has 
determined  that  there  is  no  basis  to 
establish  a  presumption  of  service 
connection  at  this  time,  based  on 
exposure  to  herbicide  agents,  including 
the  substance  commonly  known  as 
Agent  Orange,  for  several  health  effects 
discussed  in  the  December  4,  2013, 
National  Academy  of  Sciences  (NAS) 
report  titled;  Veterans  and  Agent 
Orange:  Update  2012  (hereinafter, 
“Update  2012”).  This  determination 
does  not  in  any  way  preclude  VA  from 
granting  service  connection  for  any 
disease,  including  those  specifically 
discussed  in  this  notice,  nor  does  it 
change  any  existing  rights  or 
procedures. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Ford,  Regulatory  Specialist 
(10B4),  Office  of  Regulatory  and 


Administrative  Affairs,  Veterans  Health 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue  NW., 
Washington,  DC  20420,  email 
michael.ford2@va.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Statutory  Requirements 

The  Agent  Orange  Act  of  1991,  Public 
Law  102-4  (codified  in  part  at  38  U.S.C. 
1116),  directed  the  Secretary  to  seek  to 
enter  into  an  agreement  with  the 
National  Academy  of  Sciences  (NAS)  to 
conduct  a  comprehensive  review  of 
scientific  and  medical  literature  on 
potential  health  effects  of  exposure  to 
Agent  Orange.  Congress  mandated  that 
NAS  determine,  to  the  extent  possible: 

(1)  Whether  there  is  a  statistical 
association  between  suspect  diseases 
and  herbicide  exposure,  taking  into 
account  the  strength  of  the  scientific 
evidence  and  the  appropriateness  of  the 
scientific  methodology  used  to  detect 
the  association;  (2)  the  increased  risk  of 
disease  among  individuals  exposed  to 
the  herbicides  during  service  in  the 
Republic  of  Vietnam  during  the  Vietnam 
era;  and  (3)  whether  a  plausible 
biological  mechanism  or  other  evidence 
of  a  causal  relationship  exists  between 
exposure  to  herbicides  and  suspect 
disease. 

Section  2  of  Public  Law  102-4, 
codified  in  pertinent  part  at  38  IJ.S.C. 
1116(b)  and  (c),  provides  that  whenever 
the  Secretary  determines,  based  on 
sound  medical  and  .scientific  evidence, 
that  a  positive  association  (i.e.,  the 
credible  evidence  for  the  a.ssociation  is 
ecjual  to  or  outweighs  the  credible 
evidence  against  the  a.ssociation)  exists 
between  exposure  of  humans  to  an 
herbicide  agent  (i.e.,  a  chemical  in  an 
herbicide  iKsed  in  support  of  the  United 
States  and  allied  military  operations  in 
tbe  Republic  of  Vietnam  during  the 
Vietnam  era)  and  a  disease,  the 
Secretary  will  publi.sh  regulations 
establishing  presumptive  service 
connection  for  that  disease.  If  the 
Secretary  determines  that  a  presumption 
of  service  connection  is  not  warranted, 
he  is  to  publish  a  notice  of  that 
determination,  including  an  explanation 
of  the  scientific  basis  for  that 
determination. 

Although  38  U.S.C.  1116  does  not 
define  “credible,”  it  does  instruct  the 
Secretary  to  “take  into  consideration 
whether  the  results  [of  any  study]  are 
statistically  significant,  are  capable  of 
replication,  and  withstand  peer  review.” 
The  Secretary  reviews  studies  that 
report  a  positive  relative  risk  and 
studies  that  report  a  negative  relative 
risk  of  a  particular  health  outcome.  He 
then  determines  whether  the  weight  of 
evidence  supports  a  finding  that  there  is 


or  is  not  a  positive  association  between 
herbicide  exposure  and  the  subsequent 
health  outcome.  The  Secretary  does  this 
by  taking  into  account  the  statistical 
significance,  capability  of  replication, 
and  whether  that  study  will  withstand 
peer  review.  Because  of  differences  in 
statistical  significance,  confidence 
levels,  control  for  confounding  factors, 
bias,  and  other  pertinent  characteristics, 
some  studies  are  more  credible  than 
others.  The  Secretary  gives  weight  to 
more  credible  studies  in  evaluating  the 
overall  evidence  concerning  specific 
health  outcomes. 

II.  Prior  NAS  Reports 

NAS  has  issued  ten  previous  biennial 
reports  tmder  the  Agent  Orange  Act. 
Based  on  those  reports  and  the 
requirements  of  the  Agent  Orange  Act, 

VA  has  established  presumptions  of 
service  connection  for  14  categories  of 
disease,  which  are  listed  at  38  CFR 
3.309(e).  Additionally,  following  each 
prior  NAS  report,  VA  has  published  a 
notice  explaining  the  Secretary’s 
determination  that  presumptions  of 
service  connection  are  not  warranted  for 
several  diseases  discussed  in  those 
reports.  Those  notices  are  published  at: 

59  FR  341  (Jan.  4,  1994),  61  FR  41442 
(Aug.  8,  1996),  64  FR  59232  (Nov.  2, 
1999),  67  FR  42600  (June  4,  2002),  68  FR 
27630  (May  30,  2003),  72  FR  32395 
(May  20,  2007),  75  FR  32540  (June  8, 
2010),  75  FR  81332  (Dec.  27,  2010),  and 
77  FR  47924  (Aug.  10,  2012).  The 
Secretary’s  determination  that  there  is 
not  a  positive  association  between 
herbicide  expo.sure  and  the  disea.ses 
addressed  in  this  notic;e  is  based  upon 
the  prior  NAS  reports,  as  di.scus.sod  in 
VA’s  prior  Federal  Register  notices,  and 
u])on  the  additional  information  and 
analysis  in  Update  2012,  as  discu.s.sed 
below. 

III.  Veterans  and  Agent  Orange:  Update 
2012 

On  December  4,  2013,  NAS  publicly 
released  Veterans  and  Agent  Orange: 
Update  2012,  which  describes  the 
relevant  scientific  and  medical  evidence 
identified  subsequent  to  the  last  prior 
NAS  review.  Veterans  and  Agent 
Orange:  Update  201 0  (hereinafter, 
“Update  2010”).  NAS  reviewed, 
evaluated,  and  summarized  scientific 
and  medical  literature  addressing 
several  conditions  and  the  health  status 
of  Veterans. 

Consistent  with  its  prior  reviews, 

NAS  concentrated  its  review  on 
epidemiologic  studies  to  fulfill  its 
charge  of  assessing  whether  specific 
human  health  effects  are  associated  with 
exposme  to  at  least  one  of  the 
herbicides  utilized  or  to  a  chemical 
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component  of  herbicides,  such  as  TCDD 
(2,3,7,8-tetrachlorodibenzo-p-dioxin; 
referred  to  as  TCDD  to  represent  a 
single — and  the  most  toxic — congener  of 
the  tetrachlorodibenzo-p-dioxins,  also 
commonly  referred  to  as  dioxin).  NAS 
also  considered  controlled  laboratory 
investigations  that  provided  information 
on  whether  the  association  between  the 
chemicals  of  interest  and  a  given  effect 
is  biologically  plausible. 

In  Update  2012,  NAS  endeavored  to 
emphasize  and  clarify  the  relationship 
among  the  succession  of  publications 
that  have  provided  ever  increasing 
insight  into  the  health  responses  of 
particular  exposed  populations  that 
have  been  studied  for  many  years.  The 
information  that  the  present  Committee 
reviewed  was  identified  through  a 
comprehensive  search  of  relevant 
databases,  including  databases  covering 
biologic,  medical,  toxicologic,  chemical, 
historical,  and  regulatory  information. 
NAS  conducted  a  comprehensive  search 
of  all  medical  and  scientific  studies  on 
health  effects  of  herbicides  used  in  the 
Vietnam  War,  including  more  than 
6,800  potentially  relevant  studies.  Of 
this  group,  NAS  selected  1,100  studies 
for  careful  review.  It  ultimately 
identified  61  epidemiologic  studies  as 
well  as  several  score  of  toxicologic 
.studies  and  expo.sure  evaluations  that 
contributed  new  information.  Relevant 
animal  .studies,  as  with  previous 
biennial  “Agent  Orange  Updates,”  were 
also  reviewed  to  determine  biological 
])lau.sibility  and  possible  mechanisms  of 
action. 

'I’be  e])idemiologic  inff)rmation 
evaluated  in  Update  2012  wits 
integrated  with  that  previously 
assembled  including  Veterans  .studies, 
occupational  studies,  and 
environmental  .studies.  NAS  noted  that 
few  studies  concerning  the  health  of 
Vietnam  Veterans  were  identified  as 
having  been  publi.shed  since  the  studies 
evaluated  in  Update  2010,  and  almo.st 
all  addressed  mental  health  issues  that 
are  not  within  the  scope  of  its  report. 
There  were  no  new  .studies  of  Vietnam 
Veterans  and  only  a  single  case-control 
study  on  Vietnam  era  South  Korean 
Veterans  with  cardiac  disease,  some  of 
whom  had  served  in  Vietnam.  This 
study  examined  whether  a  history  of 
Vietnam  service  is  associated  with  the 
clinical  course  of  coronary  disease,  not 
with  the  occurrence  of  coronary  disease 
itself. 

Since  Update  2010,  several 
occupational  studies  have  been 
published  which  may  show  potential 
health  effects  of  herbicide  exposure.  For 
instance,  studies  focused  on  cancer 
mortality  in  pentachlorophenol  (PCP) 
workers  who  are  part  of  the  National 


Institute  for  Occupational  Safety  and 
Health  (NIOSH)  cohort,  and  cancer 
incidence  in  a  NIOSH  subcohort  of 
chemical  workers  in  a  Dow  Chemical 
Company  plant  in  Michigan.  Another 
study  investigated  plasma  dioxin 
concentrations  and  cause-specific 
mortality  in  German  production  workers 
in  a  plant  included  in  the  International 
Agency  for  Research  on  Cancer  (lARC) 
cohort  in  Hamburg,  Germany.  Three 
new  studies  of  lARC  subcohorts  in  the 
Netherlands  that  collectively  reported 
on  cancer  mortality,  ischemic  heart 
disease,  hiunoral  immunity,  atopic 
disease,  and  immune  suppression  in 
herbicide  workers.  The  incidence  of 
gliomas  in  pesticide  appliers  in 
participants  in  the  Upper  Midwest 
Health  Study  was  reviewed.  Also,  eight 
reports  from  the  Agricultural  Health 
Study  (AHS)  examined  cancer 
incidence,  body-mass  index, 
amyotrophic  lateral  sclerosis,  and 
mortality  in  private  pesticide 
applicators  (farmers),  their  spouses,  and 
commercial  pesticide  applicators  in 
Iowa  and  North  Carolina. 

Since  Update  2010,  numerous  studies 
on  environmental  exposures  to 
chemicals  of  interest  have  been 
publi.shed.  Researchers  reported  on 
cancer  incidence  and  reproductive 
factors  in  people  who  lived  near  the  site 
of  the  industrial  accident  in  Seveso, 

Italy.  Fiv(!  new  studios  published  by  tbe 
Prospective  Investigations  of  the 
Vasculature  in  Uppsala  Seniors  (PIVUS) 
group  reported  on  stroke, 
athero.sclerosis,  diabetes,  and  obesity. 
.Several  new  .studies  from  Taiwan 
examined  bypertension,  cardiova.scular 
disea.se,  and  insulin  resi.stance  in  peoj)le 
who  lived  in  the  vicinity  of  a  closed 
PCiP  factory.  Other  studies  looked  at 
hypertension,  bone  mineral  density,  and 
environmental  expo.sure.s  via  the 
National  Health  and  Nutrition 
Examination  Survey,  and  diabetes  and 
hypertension  in  the  Anniston  (Alabama) 
Community  Health  Survey.  Another 
study  focused  on  reproductive  outcomes 
in  mother-infant  pairs  exposed  to  TCDD 
and  other  chemicals  that  have  dioxin¬ 
like  biologic  activity  in  Japan,  Finland, 
the  Netherlands,  United  States,  and 
Vietnam.  New  case-control  studies 
examined  environmental  exposures  to 
the  chemicals  of  interest  and  several 
types  of  cancer,  myelodysplastic 
syndromes,  endometriosis,  menstrual 
cycles,  and  Parkinson’s  disease. 

As  in  its  prior  reports,  NAS  placed 
each  health  outcome  it  reviewed  in  one 
of  four  categories  based  on  the  strength 
of  the  evidence  of  association  between 
herbicide  exposure  and  the  health 
outcome.  The  four  categories  are: 
Sufficient  Evidence  of  Association: 


Limited  or  Suggestive  Evidence  of 
Association;  Inadequate  or  Insufficient 
Evidence  to  Determine  Whether  an 
Association  Exists;  and  Limited  or 
Suggestive  Evidence  of  No  Association. 
VA  has  established  presumptions  of 
service  connection  for  all  diseases  NAS 
placed  in  the  first  category  and  for  most 
of  the  diseases  NAS  placed  in  the 
second  category.  However,  VA  will  not 
establish  a  presumption  of  service 
connection  for  a  condition  solely  on  the 
basis  that  NAS  has  placed  the  condition 
in  one  of  the  two  highest  categories  of 
association  used  by  NAS.  Rather,  each 
condition  is  considered  individually, 
based  on  available  evidence,  and 
informed  by  conclusions  and 
recommendations  of  NAS.  The  “limited 
or  suggestive  evidence”  category  used 
by  NAS  may  encompass  a  potentially 
wide  range  of  evidentiary 
circumstances,  and  NAS’  placement  of  a 
disease  in  that  category  is  not  intended 
to  express  any  view  on  policy  matters  or 
on  the  outcome  of  VA’s  application  of 
the  “positive  association”  standard 
prescribed  by  38  U.S.C.  1116(b).  This 
notice  explains  the  basis  for  VA’s 
determination  that  no  new 
presumptions  of  service  connection  are 
warranted  for  the  di.seases  di.scu.s.sed  in 
Update  2012. 

Limited  or  Suggestive  Evidence  of  an 
Assoeiation 

NA.S  has  defined  this  category  of 
association  to  mean  that  the  “evidence 
.sugge.st.s  an  a.s.sociation  between 
exjjosure  to  herbicides  and  the  outcome, 
blit  a  firm  conclusion  is  limited  becaii.se 
chance,  bias,  and  confounding  could  not 
be  ruled  out  with  confidence.” 

Hypertension 

NAS  jilaced  hypertemsion  in  tbe 
“Limited  or  Sugge.stive  Evidence  of 
Association”  category.  Hyperten.sion 
affects  more  than  70  million  adult 
Americans  and  is  a  major  risk  factor  for 
coronary  artery  disease,  myocardial 
infarction,  stroke,  and  heart  and  renal 
failure.  A  recent  study  of  the 
Framingham  cohort  (The  Seventh 
Report  of  the  Joint  National  Committee 
on  Prevention,  Detection,  Evaluation, 
and  Treatment  of  High  Blood  Pressure 
2004)  showed  that  in  both  55  and  65- 
year-old  participants,  the  cumulative 
lifetime  risk  for  the  development  of 
hypertension  (at  or  above  140/90  mm 
Hg,  regardless  of  treatment)  was  90 
percent.  The  lifetime  risk  statistic  is  the 
probability  that  an  individual  will 
develop  a  disease  over  a  lifetime.  Major 
risk  factors  are  well  established  and 
include  tobacco  use,  diet,  physical 
inactivity,  obesity,  diabetes  mellitus, 
alcohol,  and  heredity. 
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In  its  reports  prior  to  2006,  NAS 
placed  hypertension  in  the  “Inadequate 
or  Insufficient  Evidence”  category.  In 
Veterans  and  Agent  Orange:  Update 
2006  (hereinafter,  “Update  2006”), 
Update  2008,  and  Update  2010,  NAS 
elevated  hypertension  to  the  “Limited 
or  Suggestive  Evidence”  category,  but 
could  not  clearly  distinguish  the 
possibility  of  a  small  increased  risk  for 
hypertension  due  to  herbicide  exposure 
from  more  prevalent  scientifically 
established  risk  factors  in  evaluating  the 
risk  to  individual  Veterans.  NAS  noted 
the  limitations  of  the  .studies  regarding 
byj)eitension.  In  the  Federal  Register  of 
June  H.  2010,  l)e(;emh(!r  27,  2010,  and 
August  10,  2012,  VA  (ixplained  why  IIk; 
studies  revi(!wed  in  Update  2006, 

Update  2008,  and  t Ijxiate  2010  d\d  not, 
in  VA’s  vi(!W,  warrant  a  j)resninption  ol 
stnvice  connection  for  by|)ei tension  in 
Vetmans  (!X|)o.se(l  to  herbicides  in 
.service.  76  FK  :i2r>AU  (June  H.  2010),  76 
FK  «i:i:i2  (Dec.  27,  2010),  and  77  FK 
47‘)24  (Ang.  10,  2012). 

NA.S  identified  no  Vifdnatn  Vciteran 
studies  addre.ssing  exposure  to  the 
chemicals  of  interest  and  hypertension 
published  since  t Ipdate  2010.  One 
gronj)  of  r(!.s(!archers  pcjrfornnid  a 
retros[)(!Ctive  .study  of  outcomes  of 
Vietnam-era  South  Konian  Veterans 
undergoing  coronary  angiography 
h(!cau.se  of  acute  coronary  syndrome 
according  to  whether  they  served  or  did 
not  serve  in  Vietnam.  This  study 
examined  whether  a  hi.story  of  Vietnam 
service  is  associated  with  the  clinical 
course  of  coronary  disease,  not  with  the 
occurrence  of  coronary  disease  itself. 
NAS  concluded  that  this  study  was  not 
helpful  in  assessing  whether  herbicide 
exposure  was  a  factor  in  the 
development  of  hypertension. 

Medical  research  studies  related  to 
Agent  Orange  generally  fall  into  one  of 
three  categories — environmental 
studies,  occupational  studies,  and  case- 
control  studies.  Environmental  studies 
focus  on  exposure  outside  of  the 
workplace  (i.e.,  in  the  surrounding 
environment),  usually  due  to  an 
industrial  incident  or  accidental  release 
of  Agent  Orange  or  other  related 
chemicals  of  interest.  Occupational 
studies  focus  on  workplace  exposure  to 
Agent  Orange  or  related  chemicals  of 
interest.  Case-control  studies  identify 
individuals  with  the  health  outcome  of 
interest  (cases)  and  individuals  without 
the  health  outcome  (controls),  then 
compare  the  exposure  experience  (often 
self-reported)  of  the  two  groups. 

NAS  did  not  identify  any 
occupational  studies  or  case-control 
studies  of  exposure  to  chemicals  of 
interest  and  hypertension  published 
since  Update  2010. 


In  Update  2012,  NAS  identified  three 
environmental  studies  published  since 
Update  2010  focusing  on  environmental 
exposure  to  chemicals  of  interest  and 
hypertension.  Researchers  reported 
findings  from  the  cross-sectional  sample 
of  residents  of  Taiwan  living  in  an  area 
with  a  high  level  of  industrial 
contamination  from  various  compounds 
including  dioxins,  furans,  and  mercury. 
This  .study  updated  and  extended  an 
earlier  report  di.scu.s.sed  in  Update  2010. 
The  updated  report  extended  the  survey 
[xsriod  for  an  additional  7  months 
increasing  th(!  number  of  survey(!(l 
njsidents  from  1,476  to  1,612.  Data  were 
reviewed  using  factor  analysis  and 
iniilti variate  models.  Factor  analysis 
was  used  to  d(!lerinine  which 
coinponenls  of  metabolic  syndrome 
appeartid  to  lx;  most  strongly  associatixl 
with  dioxin  toxic  e(|nivalency 
concentrations,  based  on  sennn  dioxin 
and  fiiran  levtds.  The  authors  of  the 
study  concluded  that  dioxin  toxic 
e(pd valencies  were  more  strongly 
a.ss(x:iated  with  blood  pressure  than 
other  syndronx;  com|X)n(Mit.s.  Itased  on 
multivariat(!  analysis,  the  rcrscsarchers 
concliuhxl  that  there  was  a  highly 
statistically  significant  associatioti 
hetw(!en  toxic  (Xjuivahincy 
concentrations  and  diastolic  blood 
pressure  but  not  sy.stolic  blood  pres.sure 
after  adjustment  for  age,  sex,  obe.sity, 
smoking  status,  alcohol  use,  and  family 
history  of  hypertension  or  diabetes. 

NAS  considered  the  strengths  and 
weaknesses  of  the  study.  It  stated  that 
the  strengths  of  the  study  are  the  large 
number  of  potential  confounding 
variables  addressed  and  the  clear 
exposure  to  the  chemicals  of  interest. 
The  weaknesses  are  that  it  is  a  cross- 
sectional  survey  which  precludes 
making  a  strong  causal  inference  since 
the  temporal  relationship  between 
exposure  and  the  outcome  is  unknown. 
Additionally,  NAS  noted  that  surveys 
are  prone  to  selection  factors  that  may 
bias  relationships  between  exposures 
and  outcomes. 

Another  study  examined  data  on  394 
residents  of  Anniston,  Alabama,  who 
were  living  in  an  area  with  high  levels 
of  polychlorinated  biphenyls  (PCB).  The 
purpose  of  the  study  was  to  determine 
the  relationship  between  blood  pressure 
and  serum  concentrations  of  35  PCBs 
and  nine  chlorinated  pesticides. 
Individuals  taking  antihypertensive 
medications  were  excluded  from  the 
study.  The  authors  concluded  that, 
other  than  age,  total  serum  PCB 
concentrations  were  the  strongest 
correlate  of  blood  pressure  after 
adjustment  for  age,  body  mass  index, 
sex,  race,  smoking  status,  and  exercise. 
They  saw  a  weak,  not  statistically 


significant,  association  between  blood 
pressure  and  mono-ortho  PCBs.  PCBs 
with  more  potent  dioxin-like  activity 
were  not  measurable  within  the  limits  of 
the  assay  used.  NAS  concluded  that  this 
study  shares  strengths  and  weaknesses 
with  the  Taiwanese  survey,  but 
exposures  to  chemicals  of  interest  and 
.specifically  TCDD  were  lower  in  the 
Alabama  sample. 

A  study  examining  urinary  arsenic 
concentrations  and  hypertension  in  the 
2()()3-2()()6  National  Health  and 
Nutrition  l'ixaminatif)ii  .Survey  showcxl 
no  .statistically  sigiiiiicaiit  a.s.s(x:iatioii. 
NA.S  .slat(!(l  that  it  did  not  considei' this 
.study  hecaii.se  the  relat ion.shi|)  between 
urinary  arsenic  and  the  arsenic 
containing  chemical  that  the  Veterans 
well!  expetsed  to,  cacodylic  acid,  is 
nuclear. 

Itased  on  its  analysis  of  these  studies 
|)nl)lished  since  Update  2010,  NA.S 
concluded  that  the  new  iclevant  d.it.i 
are  consistent  with  a  ndationship 
between  the  chemicals  of  interest  and 
blood  pressure,  and  continued  its 
|)lac(!m(mt  of  hypertemsion  in  tin; 
limited  or  suggestive  category. 

VA  has  revi(;wed  this  additional 
information  in  n;lation  to  the 
information  in  prior  NA.S  r(;j)orl.s 
analyzing  studies  concerning 
hyj)orten.sion.  Bascxl  on  this  review,  the 
Secretary  has  determined  that  the 
available  evidence  is  not  .sufficient  to 
establish  a  new  presumption  of  service 
connection  for  hypertension  in  Veterans 
exposed  to  herbicides.  As  noted  in  VA’s 
evaluation  of  prior  NAS  reports,  75  FR 
32540  (June  8,  2010),  75  FR  81332  (Dec. 
27,  2010),  and  77  FR  47924  (Aug.  10, 
2012),  the  evidence  overall  includes  a 
wide  variety  of  results.  While  some 
Veteran  studies  have  reported  increased 
incidence  of  hypertension,  others  have 
found  no  increase.  Similarly,  numerous 
environmental  and  occupational  studies 
have  found  no  significant  increased  risk 
of  hypertension.  Two  environmental 
studies  published  since  Update  2010 
examining  environmental  exposures  in 
Taiwan  and  Alabama  suggested  a 
possible  association  between  serum 
concentration  of  dioxin-like  compounds 
and  elevated  blood  pressure.  Based  on 
this  limited  amount  of  new  information, 
NAS  reaffirmed  its  decision  to  place 
hypertension  in  “limited  or  suggestive 
evidence  of  an  association”  category. 
The  two  studies  that  provide  evidence 
of  an  increased  risk  are  limited  by  the 
design  of  the  study  or  the  type  of  assay 
used  to  measure  exposure.  Accordingly, 
the  Secretary  has  determined  that  the 
available  evidence  does  not  at  this  time 
establish  a  positive  association  between 
herbicide  exposure  and  hypertension 
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that  would  warrant  a  presumption  of 
service  connection. 

Stroke 

NAS  placed  stroke  in  the  “Limited  or 
Suggestive  Evidence  of  Association” 
category.  Stroke  is  the  third  leading 
cause  of  death  and  the  second  leading 
cause  of  di.sahility  among  adults  in  the 
United  States.  The  incidence  of  .stroke 
increa.sos  with  age  and  varies  according 
to  (ithnicity  and  gender.  TIk;  cumulative! 
lifetime  risk  for  develo])menl  of  stroke 
is  ahoiit  1  ill  (i  for  men  and  1  in  for 
wnni(!n.  Hlack  and  l.atin()  men  are  at  the 
liigliesl  risk  for  stroki!.  'I’lie  incidiiiiee  of 
stroke  for  piiople  oviir  7r>  years  of  agi!  is 
moil!  Ilian  Iwici!  that  of  people  (iT) 
years  old.  ( )llier  factors  that  incriiase  tlii! 
risk  of  stroke  include:  .Smoking, 
diaheles,  liypei tension,  and  ohesity. 
Itased  on  these  factors  alone,  some 
miiinhers  ol  the  ag,ing  Vietnam  Veteran 
cohort  can  he  exjiected  to  experience 
!;troke  in  thiiir  lifiitime.  A  recently 
comph!led  2^  yiiar  follow  nj)  of  tin; 
National  Vietnam  Veterans 
Kead jnstmiint  .Study  cohort  found  a  (l.li 
percent  mortality  rate  from  stroke,  a  rate 
which  is  comparahle  to  that  of  thi!  I  )..S. 
giiiieral  population  (!Xj)erii!nce. 

In  prior  rejmrts  NA.S  placed  stroke  in 
the  “Inadeijiiale  or  Insufficient 
Evidenci!”  category.  This  determination 
was  made  ba.sed  on  its  analysis  of 
relevant  studies.  In  Update  2012,  NAS 
identified  three  new  occupational 
studies  and  one  environmental  study 
addressing  exposure  to  chemicals  of 
interest  and  stroke. 

No  Vietnam  Veteran  studies 
addressing  exposure  to  the  chemicals  of 
interest  and  cerebrovascular  disease  and 
stroke  have  been  published  since 
Update  2010.  No  case-control  studies  of 
exposme  to  the  chemicals  of  interest 
and  cerebrovascular  disease  or  stroke 
have  been  published  since  Update  2010. 

One  study  reported  findings  on 
mortality  in  2,122  production  workers 
engaged  in  the  manufacture  of  POP  in 
four  midwestern  plants.  PCP  contains 
dioxin  and  furan  contaminants  that  do 
not  include  the  most  toxic  2,3, 7,8- 
TCDD  congener.  The  cohort  was 
partitioned  into  a  subcohort  of  1,402 
workers  (PCP-only  group)  who  were 
employed  only  in  production  of  PCP 
and  a  separate  subcohort  of  720  workers 
(PCP-plus-TCDD  group)  who  also 
worked  in  PCP  production  and  were 
exposed  to  TCDD.  The  cohort  was 
followed  through  the  end  of  2005.  The 
authors  did  not  observe  an  increase  in 
cerebrovascular  deaths  among  the 
workers  compared  to  the  general 
population.  NAS  noted  that  the 
researchers  used  the  U.S.  population  as 
a  referent  group,  which  would  tend  to 


understate  associations  because  of 
confounding  by  the  healthy-worker 
effect. 

Another  study  reported  an  updated 
mortality  analysis  of  workers  exposed  to 
TCDD  at  two  Dutch  chlorophenoxy- 
herbicide  production  facilities.  Results 
of  that  cohort  have  been  included  in 
previous  NAS  Updates.  Workers  in 
j)lant  A  were  exposed  to  high 
concentrations  of  dioxin  both  as  a 
contaminant  of  2,4,5- 
rricliloro])h(!noxyiicetic  acid  (2,4,5-’l') 
lirodiiction  and  tlirongli  accidental 
exposure  after  the  iixplosion  of  a  kiln. 
Plant  It  was  involved  in  2,4- 
l)iclilor|ilienoxyacetic  acid  (2,4  D) 
lirodiiction,  hot  'l'(  !l  )l )  ex|)osiire  was 
as.siimi!d  to  lie  minimal.  The  study 
followed  all  male  em|iloyee.s  of  either 
laclory  (hiring,  their  years  oi  operation, 
which  lasted  nnlil  1*185  lor  plant  A  and 
ttltdi  for  |ilant  M.  Mortality  was 
ascertained  throng, h  the  end  of2()()(i. 

The  authors  did  not  oliserve  an  increase 
in  cerelirovascniar  deaths  ainoii};  thi! 
workers  coni|iar(!d  to  the  geniiral 
population.  NA.S  concluded  that  the 
study  has  good  ex|iosnre  measnrement , 
using  non-ex|iosed  workers  in  tlKisami! 
plants  as  the  referent  po|mlation,  and  .'(*) 
total  stroke  deaths  were  oh.served;  lint 
no  a.ssociation  with  cerehrovascniar 
death  was  oh.served. 

K(!searchers  reported  on  a  23-year 
follow  u])  of  workers  exposed  to  dioxins 
in  a  chemical  plant  in  Hamburg, 
Cermany,  that  manufactured  herbicides 
and  pesticides,  including  2,4,5-T. 

Re.sults  on  that  cohort  have  been 
included  in  previous  NAS  Updates.  The 
study  included  1,191  men  and  398 
women  who  were  employed  full-time  at 
the  plant  for  at  least  3  months  during 
1952-1984.  Individual  cumulative 
exposure  was  estimated  from  work 
history  on  the  basis  of  company  records, 
and  the  intensity  of  TCDD  exposure  in 
workplaces  was  based  on  previous 
analyses  of  serum  and  fat-tissue  dioxin 
concentrations.  The  authors  found  a 
statistically  significant  higher  risk  of 
cerebrovascular-disease  mortality  than 
expected  in  men,  but  not  in  women. 

NAS  relied  primarily  on  the  results  of 
research  on  the  PIVUS  study  in  placing 
stroke  in  the  limited  or  suggestive 
category.  The  PIVUS  study  recruited 
participants,  within  2  months  after  their 
70th  birthdays,  randomly  from  the 
registry  of  residents  of  the  community  of 
Uppsala,  Sweden,  from  April  2001  to 
June  2004.  The  primary  aim  was  to 
investigate  cardiovascular  disease  in  an 
elderly  population  with  adjustment  for 
sex.  All  participants  answered  a 
questionnaire  about  medical  history, 
medication,  diet,  and  smoking  habits. 
The  burden  of  persistent  organic 


pollutants  (POPs)  including  several 
dioxin-like  PCBs,  was  assessed  from 
blood  serum  or  plasma.  The 
investigators  examined  the  relationship 
between  POPs  in  898  70-year-old 
residents  of  Uppsala,  Sweden,  and  their 
incidence  of  stroke  5  years  later.  The 
inve.stigators  measured  16  PCBs, 
Octachlorodibenzodioxin  (0(]DD),  and 
four  other  pollutants.  'I’liirty-five 
participants  developed  .stroke;  .stroke 
siihtype  was  not  determined.  All  odds 
ratios  di.sciis.sed  lielow  were  adjusted  for 
gender,  liody  ina.ss  index,  cigaretti! 
smoking,  exercise,  alcohol 
c(in.siini|ition,  liy|iertensi(in,  dialietes, 
triglycerides,  and  .siiiiim  cliolesterol. 
Plasma  con  cent  rat  ions  oi  ( )( il  )l )  and  of 
most  P(  ;Hs  with  liiwei  than  .seven 
cldoriiie  atoms  were  positively  relaliid 
to  stroke  risk.  A  total  of  .'15  study 
participants  siiiiered  strokes. 

Participants  in  the  liig,hesl  25tli 
piircent ill!  of  ( )( il  )l )  had  il.5  I  imes  the 
odds  of  developing,  stroki!  compared 
with  thosi!  ill  the  lowest  25th  percentile. 
Both  chemicals  that  had  dioxin  like 
|iro|iert ies  and  ones  that  did  not  were 
|iositivi!ly  associated  with  stroke.  Total 
toxic  (!(|iiivah!ncie.s,  however,  w(!r(! 
strongly  associated  with  stroke  risk. 
'I’ho.se  with  toxic  e(|iiivah!ncies  at  or 
above  the  9()tli  percentile  had  4.2  times 
the  odds  of  developing  stroke.  .Stroke 
ri.sk  was  also  greater  in  participants  that 
had  higher  concentrations  of  chlorine- 
c;ontaining  pe.sticides. 

NAS  al.so  .summarized  relevant 
previous  .studies  that  addressed  stroke 
or  cerebrovascular  disease.  It  noted  that 
two  existing  studies  found  an  increased 
incidence  of  cerebrovascular  mortality 
in  Vietnam  Veterans,  but  neither 
achieved  statistical  significance,  and 
one  of  the  studies  failed  to  control  for 
important  potential  confounders. 

NAS  discussed  an  environmental 
study  published  in  2008,  in  which 
researchers  reported  on  the  25-year 
mortality  experience  of  residents 
exposed  to  dioxin  through  an  accidental 
industrial  release  in  Seveso,  Italy.  The 
mortality  from  cerebrovascular  disease 
was  assessed  in  residents  of  areas  of 
high,  medium,  and  low  exposure  to 
TCDD  compared  with  residents  of  non- 
exposed  areas  in  this  region  of  Italy. 
Because  of  the  relatively  small  number 
of  residents  in  the  high-exposure  zone 
and  the  rarity  of  stroke,  NAS  noted  that 
the  precision  of  the  estimate  for  that 
zone  was  quite  low.  However,  the  study 
did  show  an  increase  in  stroke  mortality 
in  medium-exposure  and  low-exposure 
zones.  NAS  concluded  that  the  strengths 
of  the  study  are  the  documented 
exposme  to  a  chemical  of  interest  and 
measured  TCDD  concentrations  that 
support  the  geographic  exposure 
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cla.ssif'iciilinn.  Tlu!  assooiation.s  won; 
adjusted  for  ago,  sox,  and  time  bat  wore 
not  adjusted  for  other  stroke  risk  factors. 

NAS  akso  discussed  a  1998  lAKCi 
study,  in  which  researchers  pooled  data 
on  36  populations  of  workers  involved 
in  the  manufacture  of  chemicals 
associated  with  dioxin  contamination. 
I'here  were  263  stroke  deaths  among  the 
21,863  included  phenoxy  herbicide  or 
chlorophenol  workers.  Workers  who 
were  exposed  to  dioxin  had  54  percent 
higher  cerebrovascular-disease  mortality 
than  workers  who  were  not.  However, 
the  study’s  finding  was  not  statistically 
significant  at  the  95  percent  confidence 
interval. 

NAS  reviewed  data  that  updated 
results  from  several  of  the  populations 
included  in  the  lARC  report.  In  addition 
to  the  Dutch  and  Hamburg  chemical- 
worker  studies,  two  articles  published 
before  Update  2010  provided  updated 
information  on  stroke  mortality  in 
cohorts  that  had  been  included  in  the 
I  ARC  analysis.  Neither  publication 
reported  a  significant  increase  in  stroke 
mortality  in  exposed  workers  compared 
with  the  general  population.  None  of  the 
studies  could  adjust  for  relevant  risk 
factors,  such  as  smoking  and  body  mass 
index. 

VA  has  reviewed  this  additional 
information  in  relation  to  the 
information  in  prior  NAS  reports 
analyzing  studies  concerning  stroke. 
Based  on  this  review,  the  Secretary  has 
determined  that  the  available  evidence 
is  not  sufficient  to  establish  a  new 
presumption  of  service  connection  for 
stroke  in  Veterans  exposed  to 
herbicides.  In  prior  reports  NAS  placed 
stroke  in  the  Inadequate  or  Insufficient 
Evidence  to  Determine  Whether  an 
Association  Exists  category.  It  moved 
stroke  to  the  “limited  or  suggestive” 
category  based  largely  on  the  results  of 
the  PrVUS  study.  Although  VA  agrees 
with  NAS  that  the  PIVUS  study  is 
generally  well  designed,  it  also  has  a 
number  of  limitations  for  purposes  of 
evaluating  the  potential  health  effects  of 
exposure  to  herbicides  used  in  Vietnam. 
As  noted  by  the  authors  of  the  study, 
there  were  only  35  cases  of  strokes 
documented  and  the  confidence 
intervals  were  wide,  so  interpretation  of 
the  results  should  be  cautious  and 
associations  might  be  chance  findings. 
NAS  noted  that  follow  up  for  the 
incidence  of  stroke  was  incomplete 
(about  80  percent),  which  potentially 
could  bias  tbe  results.  NAS  also  noted 
that  the  .study  methodology  theoretically 
could  have  led  to  some  exposure 
misclassilicatifui.  Additionally,  the 
study  analyzed  nearly  60  data 
(:om])iU'is()n.s  and,  with  that  large 
immb(;r  of  comparisons,  one  would 


ex])ect  at  least  three  to  r(;acb  statistical 
signific:ance  at  tbe  t)5  percent 
confidence  level  by  chance  alone. 

(kmclusions  ha.sed  on  the  PIVUS 
study  are  further  limited  hecau.se  the 
chemicals  being  measured  in  the  serum 
levels  of  PIVUS  .study  participants  are 
not  those  found  in  Agent  Orange,  and 
there  is  significant  uncertainty  as  to 
whether  the  associations  found  for  the 
chemicals  studied  can  support  any 
conclusions  regarding  the  health  effects 
of  dioxin  or  other  chemicals  in 
herbicides  used  in  Vietnam.  The 
assumption  underlying  comparison  of 
those  chemicals  (primarily  PCBs)  to 
dioxin  is  that  both  are  capable  of 
binding  to  the  “Ah”  receptor  found  on 
the  surface  of  vascular  endothelial  cells 
and  that  this  binding  can  be  measured 
in  the  form  of  a  total  Toxic  Equivalency. 
However,  the  authors  of  the  PIVUS 
study  noted  that  their  data  indicated 
that  the  associations  found  were  not 
clearly  related  to  this  dioxin-like 
activity  of  the  chemicals  studied.  Thus, 
because  the  associations  detected  in  the 
PIVUS  study  were  not  clearly  related  to 
the  dioxin-like  properties  of  the 
chemicals  studied,  the  study  has  limited 
value  for  determining  the  extent  to 
which  dioxin  may  be  associated  with 
stroke. 

On  consideration  of  the  available 
scientific  and  medical  evidence, 
including  the  PIVUS  study,  VA  has 
determined  that  the  evidence  does  not 
currently  establish  a  positive  association 
between  herbicide  exposure  and  stroke. 
Of  the  five  studies  previously  identified 
by  NAS  relating  to  stroke  or 
cerebrovascular  disease  in  Vietnam 
Veterans,  only  one  study  published  in 
1985  showed  a  statistically  significant 
increase  in  risk  for  stroke  mortality. 
However,  that  study  did  not  control  for 
important  potential  confounders.  Of  the 
12  relevant  occupational  studies 
identified  by  NAS,  only  one  showed  a 
statistically  significant  higher  risk  of 
cerebrovascular-disease  mortality  and 
that  finding  is  limited  somewhat  by  the 
fact  that  the  increased  risk  was  observed 
only  in  exposed  men,  while  no 
increased  risk  was  observed  in  exposed 
women.  Thus,  most  of  the  relevant 
studies  do  not  provide  statistically 
significant  evidence  of  an  association 
between  exposure  to  chemicals  of 
interest  and  stroke,  and  the  few  .studies 
that  provide  such  evidence  are  limited 
hy  methodological  concerns  and  other 
factors  as  discussed  above.  Accordingly, 
the  .Secretary  has  determined  that  the 
available  evidence  does  not  at  this  time 
establish  a  positive  assfuiiation  between 
herbicide  (;xposure  and  stroki;  that 
would  warrant  a  |)resumption  ol  .s(;rvi(:e 
connection. 


Inadecpiate  or  Insnflicient  I'ividence  To 
l)(!t(!rmine  an  As.sociation 

NAS  bas  defined  tins  category  of 
association  to  mean  that  available 
ejhdemiologic  .studies  are  of  insufficient 
(juality,  consi.stency,  or  statistic^al  power 
to  permit  a  conclusion  regarding  the 
presence  or  absence  of  an  association. 

For  example,  these  studies  may  fail  to 
control  for  confounding  factors,  have 
inadequate  expo.sure  assessment,  or  fail 
to  address  latency. 

Consistent  witn  its  findings  in  Update 
2010,  NAS  in  Update  2012,  found 
inadequate  or  insufficient  evidence  to 
determine  whether  an  association  exists 
between  herbicide  exposure  and  the 
following  conditions;  (1)  Cancers  of  the 
oral  cavity  (including  lips  and  tongue), 
pharynx  (including  tonsils),  and  nasal 
cavity  (including  ears  and  sinuses);  (2) 
cancers  of  the  pleura,  mediastinum,  and 
other  unspecified  sites  within  the 
respiratory  system  and  intrathoracic 
organs;  (3)  cancers  of  the  digestive 
organs  (esophageal  cancer;  stomach 
cancer;  colorectoral  cancer  (including 
small  intestine  and  anus),  hepatobiliary 
cancers  (liver,  gallbladder,  and  bile 
ducts),  and  pancreatic  cancer);  (4)  bone 
and  joint  cancer;  (5)  melanoma;  (6) 
nonmelanoma  skin  cancer  (basal  cell 
and  squamous  cell);  (7)  breast  cancer; 

(8)  cancers  of  the  reproductive  organs 
(cervix,  uterus,  ovary,  testes,  and  penis; 
excluding  prostate);  (9)  urinary  bladder 
cancer;  (10)  renal  cancer  (kidney  and 
renal  pelvis);  (11)  cancers  of  the  brain 
and  nervous  system  (including  eye);  (12) 
endocrine  cancers  (including  thyroid 
and  thymus);  (13)  leukemia  (other  than 
all  chronic  B-cell  leukemias  including 
chronic  lymphocytic  leukemia  and 
hairy  cell  leukemia);  (14)  cancers  at 
other  and  unspecified  sites  (other  than 
those  as  to  which  the  Secretary  has 
already  established  a  presumption);  (15) 
reproductive  effects  (including 
infertility;  spontaneous  abortion  other 
than  after  paternal  exposure  to  TCDD; 
and — in  offspring  of  exposed  people — 
neonatal  death,  infant  death,  stillborn, 
low  birth  weight,  birth  defects  [other 
than  spina  bifida],  and  childhood  cancer 
[including  acute  myeloid  leukemia]); 

(16)  neurobehavioral  disorders 
(cognitive  and  neuropsychiatric);  (17) 
neurodegenerative  diseases  (including 
amyotrophic  lateral  sclerosis  (ALS)  but 
excluding  Parkinson’s  disease);  (18) 
chronic  peripheral  nervous  system 
disorders  (other  than  early-onset 
j)oriphoral  neuropathy);  (19)  res])iratory 
disorders  (wheeze  or  asthma,  chronic 
obstructive  j)ulmonary  (li.s(;a.se,  and 
farmer’s  lung);  (20)  gastrointestinal, 
m(;tabolic,  and  (lig(;stive  (li.sor(l(;r.s 
(including  changes  in  liv(;r  enzymes. 


Fodural  RoKister  /  Vol.  7‘),  No.  70/ l'’ri(lay,  April  11,  2014  /  Notices 


2031 


lipid  iibnornialitics,  and  ulcers);  (21) 
iminuno  systcun  disordcirs  (imimine 
suj)j)ression,  alhngy,  and 
antoinnnunity);  (22)  circulatory 
disorders  (otlier  tlian  liypertension, 
ischemic  heart  disease,  and  strolce);  (23) 
endometriosis;  (24)  effects  on  thyroid 
homeostasis;  (25)  hearing  loss;  (26)  eye 
problems;  and  (27)  hone  conditions. 

With  respect  to  the  27  categories  of 
disease  considered  in  its  prior  reports, 
NAS  identified  no  new  Vietnam  Veteran 
studies,  occupational  studies, 
environmental  studies,  or  case  studies 
published  since  Update  2010  addressing 
the  potential  relationship  between  the 
chemicals  of  interest  and  basal  cell 
carcinoma,  squamous  cell  carcinoma, 
and  chronic  lymphocytic  leukemia.  It 
identified  31  studies  published  since 
Update  2010  that  addressed  the 
relationship  between  the  chemicals  of 
interest  and  at  least  one  of  the 
remaining  types  of  cancer  listed  above. 

It  identified  no  new  Vietnam  Veteran 
studies,  occupational  studies, 
environmental  studies,  or  case  studies 
published  since  Update  2010  addressing 
the  potential  relationship  between  the 
chemicals  of  interest  and  thyroid 
homeostasis,  eye  problems,  hearing  loss, 
or  chronic  peripheral  nervous  system 
disorders.  A  total  of  27  studies  were 
published  since  Update  2010  that 
addressed  the  relationship  between  the 
chemicals  of  interest  and  the  remaining 
non-cancer  conditions  list  above.  After 
analyzing  the  results  of  research 


published  since  the  last  update,  NAS 
found  that  the  .studies  pul)lish(;(l  since 
Update  2010  generaWy  did  not  contain 
statistically  significant  findings  or  other 
significant  evidence  of  a.s.sociation 
between  herbicide  exposures  and  those 
health  outcomes. 

In  notices  following  prior  NAS 
reports,  cited  in  section  11  above,  VA  has 
explained  the  basis  for  the  Secretary’s 
determination  that  a  positive  association 
does  not  exist  between  herbicide 
exposure  and  the  health  conditions 
identified  in  Update  2012  in  the 
“inadequate  or  insufficient  evidence’’ 
category.  For  the  reasons  explained 
above,  VA  has  determined  that  the 
additional  studies  discussed  in  Update 
2012  do  not  change  the  Secretary’s 
determination  that  a  positive  association 
does  not  currently  exist  between 
herbicide  exposure  and  those  health 
conditions. 

Limited  or  Suggestive  Evidence  of  No 
Association 

NAS  has  previously  concluded  that 
there  is  limited  or  suggestive  evidence 
of  no  association  between  paternal 
herbicide  exposure  and  spontaneous 
abortion.  In  Update  2012,  NAS 
identified  no  new  studies  relevant  to 
that  health  outcome.  Accordingly,  the 
Secretary  has  determined  that  there  is 
no  positive  association  between  paternal 
herbicide  exposure  and  spontaneous 
abortion. 

Detailed  information  on  NAS’ 
findings  may  be  found  at  http:// 


www.i()in.edu/l{epoiis/2012/Veter(nis- 
(]nd-Agent-()r(nige-Update-2012.aspx. 
After  selecting  the  link  titled:  “Read 
Report  Online  for  Free,”  report  findings, 
organized  by  category,  may  be  found 
under  the  heading,  “'I’ahle  of  Contents.” 

Conclusion 

After  carehd  review  of  the  findings  of 
the  2012  NAS  report.  Veterans  and 
Agent  Orange:  Update  2012,  the 
Secretary  has  determined  that  based  on 
the  scientific  evidence  presented  in  this 
report  and  prior  NAS  reports,  no  new 
presumptions  of  service  connection  are 
warranted  at  this  time  for  any  of  the 
conditions  discussed  in  this  notice. 

Signing  Authority 

The  Secretary  of  Veterans  Affairs,  or 
designee,  approved  this  document  and 
authorized  the  imdersigned  to  sign  and 
submit  the  document  to  the  Office  of  the 
Federal  Register  for  publication 
electronically  as  an  official  document  of 
the  Department  of  Veterans  Affairs.  Jose 
D.  Riojas,  Chief  of  Staff,  Department  of 
Veteran  Affairs,  approved  this 
document  on  March  25,  2014,  for 
publication. 

Dated:  April  4,  2014. 

William  F.  Russo, 

Deputy  Director,  Regulation  Policy  and 
Management,  Office  the  General  Counsel, 
Department  of  Veterans  Affairs. 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Parts  1910  and  1926 

[Docket  No.  OSH A-S21 5-2006-0063] 

RIN  1218-AB67 

Electric  Power  Generation, 
Transmission,  and  Distribution; 
Electrical  Protective  Equipment 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 

ACTION:  Final  rule. 

SUMMARY:  OSHA  last  issued  rules  for  the 
construction  of  transmission  and 
distribution  installations  in  1972.  Those 
provisions  are  now  out  of  date  and 
inconsistent  with  the  more  recently 
promulgated  general  industry  standard 
covering  the  operation  and  maintenance 
of  electric  power  generation, 
transmission,  and  distribution  lines  and 
equipment.  OSHA  is  revising  the 
construction  standard  to  make  it  more 
consistent  with  the  general  industry 
standard  and  is  making  some  revisions 
to  both  the  construction  and  general 
industry  requirements.  The  final  rules 
for  general  industry  and  construction 
include  new  or  revised  provisions  on 
host  employers  and  contractors, 
training,  job  briefings,  fall  protection, 
insulation  and  working  position  of 
employees  working  on  or  near  live 
parts,  minimum  approach  di.stances, 
jjrotection  from  electric  arcs, 
deenergizing  transmission  and 
distribution  lines  and  e(juipment, 
|)rotective  grounding,  operating 
m(!chanical  equipment  near  overhead 
power  lines,  and  working  in  manholes 
and  vaults.  The  revised  standards  will 
(insure  that  emj)loy(!rs,  when 
appropriate,  must  meet  consistent 
recjuirements  for  work  performed  under 
the  construction  and  general  industry 
standards. 

The  final  rule  also  revises  the  general 
industry  and  construction  standards  for 
electrical  protective  equipment.  The 
existing  construction  standard  for  the 
design  of  electrical  protective 
equipment,  which  applies  only  to 
electric  power  transmission  and 
distribution  work,  adopts  several 
national  consensus  standards  by 
reference.  The  new  standard  for 
electrical  protective  equipment,  which 
matches  tbe  corresponding  general 
industry  standard,  applies  to  all 
construction  work  and  replaces  the 
incorporation  of  out-of-date  consensus 
standards  with  a  set  of  performance- 
oriented  requirements  that  is  consistent 


with  the  latest  revisions  of  the  relevant 
consensus  standards.  The  final 
construction  rule  also  includes  new 
requirements  for  the  safe  use  and  care 
of  electrical  protective  equipment  to 
complement  the  equipment  design 
provisions.  Both  the  general  industry 
and  construction  standards  for  electrical 
protective  equipment  will  include  new 
requirements  for  equipment  made  of 
materials  other  than  rubber. 

OSHA  is  also  revising  the  general 
industry  standard  for  foot  protection. 
This  standard  applies  to  employers 
performing  work  on  electric  power 
generation,  transmission,  and 
distribution  installations,  as  well  as 
employers  in  other  industries.  The  final 
rule  removes  the  requirement  for 
employees  to  wear  protective  footwear 
as  protection  against  electric  shock. 
DATES:  The  final  rule  becomes  effective 
on  July  10,  2014.  (Certain  provisions 
have  compliance  deadlines  after  this 
date  as  explained  later  in  this 
preamble.) 

ADDRESSES:  In  accordance  with  28 
U.S.C.  2112(a),  the  Agency  designates 
the  Associate  Solicitor  of  Labor  for 
Occupational  Safety  and  Health,  Office 
of  the  Solicitor  of  Labor,  Room  S4004, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210,  to  receive  petitions  for 
r(5viow  of  the  final  rule. 

FOR  FURTHER  INFORMATION  CONTACT: 

General  information  and  press 
inquiries:  Mr.  Frank  Meilinger,  Office  of 
Cknnmunications,  Room  N3647,  OSHA, 
U.S.  Department  of  Labor,  200 

C.onstitution  Avenue  NW.,  Washington, 
DC  20210;  telephone  (202)  093-1999. 

'I'echnical  information:  Mr.  David 
Wallis,  Din;ctorate  of  Standards  and 
Cuidance,  Room  N3718,  OSHA,  U.S. 
Department  of  Lal)or,  200  Constitution 
Avenue  NW.,  Washington,  IX^  20210; 
telephone  (202)  f)93-19.00  or  fax  (202) 
093-1078. 

For  additional  copies  of  this  Federal 
Register  documcmt,  contact  OSHA, 
Office  of  Publications,  U.S.  Department 
of  Labor,  Room  N3101, 200  C]onstitution 
Avenue  NW.,  Washington,  DC  20210; 
telephone  (202)  093-1888.  Electronic 
copies  of  this  Federal  Register 
document  are  available  at  http:ll 
www.reguIations.gov.  Electronic  copies 
of  this  Federal  Register  document,  as 
well  as  news  releases  and  other  relevant 
documents,  are  available  at  OSHA’s 
Web  page  at  http://www.osha.gov. 
SUPPLEMENTARY  INFORMATION: 
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distribution  installations  in  1972.  Those 
provisions  are  now  out  of  date  and 
inconsistent  with  the  more  recently 
promulgated  general  industry  standard 
covering  the  operation  and  maintenance 
of  electric  power  generation, 
transmission,  and  distribution  lines  and 
equipment.  OSHA  is  revising  the 
construction  standard  to  make  it  more 
consistent  with  the  general  industry 
standard  and  is  making  some  revisions 
to  both  the  construction  and  general 
industry  requirements.  The  final  rules 
for  general  industry  and  construction 
include  new  or  revised  provisions  on 
host  employers  and  contractors, 
training,  job  briefings,  fall  protection, 
insulation  and  working  position  of 
employees  working  on  or  near  live 
j)arts,  minimum  approach  distances, 
protection  from  electric  arcs, 
deenergizing  transmi.ssion  and 
di.stribution  linos  and  equipment, 
])rotective  grounding,  operating 
mechanical  ecjuipment  near  overhead 
])ower  lines,  and  working  in  manholes 
and  vaults.  The  revised  standards  will 
(insure  that  employcirs,  when 
a])propriate,  must  m(;et  consistent 
recjuinanents  for  work  |)(!rformed  under 
the  construction  and  general  industry 
.standards. 

The  new  jnovisions  on  host 
employers  and  contractors  include 
re(juirem(!nts  for  host  employiirs  and 
contract  employers  to  exchange 
information  on  hazards  and  on  the 
conditions,  characteristics,  design,  and 
op(!ration  of  the  host  employer’s 
installation.  Those  new  provisions  also 
include  a  requirement  for  host 
employers  and  contract  employers  to 
coordinate  their  work  rules  and 
procedures  to  protect  all  employees. 

The  revised  provisions  on  training  add 
requirements  for  the  degree  of  training 
to  be  determined  by  the  risk  to  the 
employee  for  the  hazard  involved  and 
for  training  line-clearance  tree  trimmers 
and  remove  the  existing  requirement  for 
the  employer  to  certify  training.  The 
revised  requirements  for  job  briefings 
include  a  new  requirement  for  the 
employer  to  provide  information  about 
existing  characteristics  and  conditions 
to  the  employee  in  charge.  The  revised 
fall  protection  provisions  include  new 
requirements  for  the  use  of  fall  restraint 
systems  or  personal  fall  arrest  systems 
in  aerial  lifts  and  for  the  use  of  fall 
protection  equipment  by  qualified 
employees  climbing  or  changing 
location  on  poles,  towers,  or  similar 
structures.  The  revised  provisions  on 
insulation  and  working  position  of 
employees  working  on  or  near  live  parts 
include  new  requirements  relating  to 
where  an  employee  who  is  not  using 


electrical  protective  equipment  may 
work.  The  revised  provisions  on 
minimmn  approach  distances  include  a 
new  requirement  for  the  employer  to 
determine  maximum  anticipated  per- 
unit  transient  overvoltages  through  an 
engineering  analysis  or,  as  an 
alternative,  assume  certain  maximum 
anticipated  per-unit  transient 
overvoltages.  These  provisions  also 
replace  requirements  for  specified 
minimum  approach  distances  with 
requirements  for  the  employer  to 
establish  minimum  approach  distances 
using  specified  formulas.  The  new 
provisions  for  protection  from  electric 
arcs  include  new  requirements  for  the 
employer  to:  Assess  the  workplace  to 
identify  employees  exposed  to  hazards 
from  flames  or  from  electric  arcs,  make 
reasonable  estimates  of  the  incident  heat 
energy  to  which  the  employcio  would  bo 
exposed,  ensure  that  the  outer  layer  of 
clothing  worn  by  employe(;s  is  llame 
resistant  under  certain  conditions,  and 
geiKually  ensure  that  employees 
exposed  to  hazards  from  electric  arcs 
w(iar  ])rot(;ctive  clothing  and  otluir 
protective  (xpiipment  with  an  arc  rating 
grcuiter  than  or  ecjual  to  the  estimated 
lujat  (mergy.  The  nwiscul  jn'ovisions  on 
(huaiergizing  tran.smission  and 
distribution  liiu.vs  and  (Xjuipnient  clarify 
tli(!  application  of  those  provisions  to 
mnltiple  cr(!ws  and  to  deeiungizing 
network  jjrotcuitors.  The  revised 
requirements  for  juotective  grounding 
now  permit  employers  to  install  and 
rciinove  protective  grounds  on  lines  and 
equipment  operating  at  600  volts  or  less 
without  using  a  live-line  tool  under 
certain  conditions.  The  revised 
provisions  for  operating  mechanical 
equipment  near  overhead  power  lines 
clarify  that  the  exemption  from  the 
requirement  to  maintain  minimum 
approach  distances  applies  only  to  the 
insulated  portions  of  aerial  lifts.  The 
revised  provisions  on  working  in 
manholes  and  vaults  clarify  that  all  of 
the  provisions  for  working  in  manholes 
also  apply  to  working  in  vaults  and 
inclucie  a  new  requirement  for 
protecting  employees  from  electrical 
faults  when  work  could  cause  a  fault  in 
a  cable. 

The  final  rule  also  revises  the  general 
industry  and  construction  standards  for 
electrical  protective  equipment.  The 
existing  construction  standard  for  the 
design  of  electrical  protective 
equipment,  which  applies  only  to 
electric  power  transmission  and 
distribution  work,  adopts  several 
national  consensus  standards  by 
reference.  The  new  standard  for 
electrical  protective  equipment  applies 
to  all  construction  work  and  replaces 


the  incorporation  of  out-of-date 
consensus  standards  with  a  set  of 
performance-oriented  requirements  that 
is  consistent  with  the  latest  revisions  of 
the  relevant  consensus  standards.  The 
final  construction  rule  also  includes 
new  requirements  for  the  safe  use  and 
care  of  electrical  protective  equipment 
to  complement  the  equipment  design 
provisions.  Both  the  general  industry 
and  construction  standards  for  electrical 
protective  equipment  will  include  new 
requirements  for  equipment  made  of 
materials  other  than  rubber. 

OSHA  is  also  revising  the  general 
industry  standard  for  foot  protection. 
This  standard  applies  to  employers 
performing  work  on  electric  power 
generation,  transmi.ssion,  and 
distribution  installations,  as  well  as 
cjinployers  in  other  industries.  The  final 
rule  removes  the  recjuirement  for 
em])loye(!s  to  wear  prot(!Ctive  footwc'ar 
as  protection  against  electric  shock. 

H.  Need  for  liogulation 

l'im])loyoes  doing  work  covered  by  the 
final  rule  are  expo.sed  to  a  variety  of 
significant  hazards  that  can  and  do 
cause  .serious  injury  and  death.  As 
cxplaiiKul  Inlly  in  Section  II. B,  N(!od  lor 
the  Rule,  later  in  this  preamble,  aft(!r 
carefully  weighing  the  various  j)otential 
advantag(;s  and  (li.sadvantag(!s  of  using  a 
r(!gulatory  ajjproach  to  rcKluce  risk, 

OSl  lA  concludes  that  in  this  case 
mandatory  standards  rc'pre.sent  the  Ixist 
choice  for  reducing  the  risks  to 
employees.  In  addition,  rulemaking  is 
nece.ssary  in  this  case  to  replace  older 
exi.sting  standards  with  updated,  cl(!ar, 
and  consistent  .safety  .standards. 
Inconsistencies  between  the 
construction  and  general  industry 
.standards  can  create  difficulties  for 
employers  attempting  to  develop 
appropriate  work  practices  for  their 
employees.  For  example,  an  employer 
replacing  a  switch  on  a  transmission 
and  distribution  system  is  performing 
construction  work  if  it  is  upgrading  the 
cutout,  but  general  industry  work  if  it  is 
simply  replacing  the  cutout  with  the 
same  model.  Under  the  existing 
standards,  different  requirements  apply 
depending  upon  whether  the  work  is 
construction  or  general  industry  work. 
Under  the  final  rule,  the  requirements 
are  the  same. 

C.  Affected  Establishments 

The  final  rule  affects  establishments 
in  a  variety  of  different  industries 
involving  electric  power  generation, 
transmission,  and  distribution.  The  rule 
primarily  affects  firms  that  construct, 
operate,  maintain,  or  repair  electric 
power  generation,  transmission,  or 
distribution  installations.  These  firms 
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include  electric  utilities,  as  well  as 
contractors  hired  by  utilities  and 
primarily  classified  in  the  construction 
industry.  In  addition,  potentially 
affected  firms  are  found  in  a  variety  of 
manufacturing  and  other  industries  that 
own  or  operate  their  own  electric  power 
generation,  transmission,  or  distribution 
installations  as  a  secondary  part  of  their 
business  operations.  The  rule  also 
affects  establishments  performing  line- 
clearance  tree-trimming  operations. 

D.  Benefits,  Net  Benefits,  and  Cost 
Effectiveness 

OSHA  expects  the  final  rule  to  rc'.sult 
in  an  increased  degree  of  safety  for  the 
affected  employees,  thcireby  reducing 
the  numbers  of  accidents,  fatalities,  and 
injuries  associated  with  the  relevant 
tasks  and  luducing  the  .sevcirity  of 
curtain  injuries,  suc;h  as  burns  or 
injuric!S  that  em])lc)yc!C!S  coidcl  sustain  as 
a  result  of  an  arrcKstcul  fall,  that  may  .still 


occur  during  the  performance  of  some  of 
the  affected  work  procedures. 

An  estimated  74  fatalities  and  444 
serious  injuries  occur  annually  among 
employees  involved  in  the  electric 
power  generation,  transmission,  and 
distribution  work  addressed  by  the 
provisions  of  this  rulemaking.  Based  on 
a  review  and  analysis  of  the  incident 
reports  associated  with  the  reported 
injuries  and  fatalities,  OSHA  expects 
full  compliance  with  the  final  rule  to 
prevent  79.6  percent  of  the  relevant 
injuries  and  fatalities,  compared  with 
52.9  percent  prevented  with  full 
compliance  with  the  existing  standards. 
Thus,  OSHA  estimates  that  the  final  ride 
will  prevent  approximately  19.75 
additional  fatalities  and  118.5 
additional  scirious  injuries  annually. 
Applying  an  average  monetary  value  of 
.$62,000  pc!r  prevemted  injury  and  a 
value  of  .$8.7  million  per  jirevented 
fatality  rc!.sults  in  estimated  monetized 
benefits  of  .$179.2  million  annually. 


OSHA  estimated  the  net  monetized 
benefits  of  the  final  rule  to  be  about 
$129.7  million  annually  when  costs  are 
annualized  at  7  percent  ($179.2  million 
in  benefits  minus  $49.5  million  in 
costs),  and  $132.0  million  when  costs 
are  annualized  at  3  percent  ($179.2 
million  in  benefits  minus  $47.1  million 
in  costs).  Note  that  these  net  benefits 
exclude  any  unquantified  benefits 
associated  with  revising  exi.sting 
.standards  to  provide  updated,  clear,  and 
consistent  regulatory  requirements  for 
elecdric  power  generation,  transmi.s.sion, 
and  distribution  work.  OSHA  believes 
that  the  updated  .standards  are  easier  to 
under.stand  and  to  apply.  Acxxirdingly, 
the  Agenc:y  ex[)ec;t.s  the  final  rule  to 
improve  .safety  by  facilitating 
cxnnpliancx;. 

Table  1  .summarizes  tbe  cxi.sts, 
bemofits,  Jicit  benefits,  and  cost 
effcictivcMiciss  of  the  final  rule. 


Table  1— Net  Benefits  and  Cost  Effectiveness* 


7  percent 

3  percent 

Annualized  Costs: 

Calculating  Incident  Energy  and  Arc-Hazard  Assessment  (Arc- 

$2.2  million  . 

$1 .8  million. 

Hazard  Assessment). 

Provision  of  Arc-Flash  Protective  Equipment  . 

$17.3  million  . 

$15.7  million. 

Fall  Protection  . 

$0.6  million  . 

$0.4  million. 

Host-Contractor  Communications  . 

$17.8  million  . 

$17.8  million. 

Expanded  Job  Briefings  . 

$6.7  million  . 

$6.7  million. 

Additional  Training  . 

$3.0  million  . 

$2.7  million. 

Other  costs  for  employees  not  already  covered  by  §  1910.269  . 

$0.2  million  . 

$0.2  million. 

MAD  Costs  . 

$1.8  million  . 

$1.8  million. 

Total  Annual  Costs  . 

$49.5  million  . 

$47.1  million. 

Annual  Benefits: 

Number  of  Injuries  Prevented  . 

118.5  . 

118.5. 

Number  of  Fatalities  Prevented  . 

19.75  . 

19.75. 

Monetized  Benefits  (Assuming  $62,000  per  injury  and  $8.7  million 

$179.2  million  . 

$179.2  million. 

per  fatality  prevented. 

OSHA  standards  that  are  updated  and  consistent . 

Unquantified . 

Unquantified. 

Total  Annual  Benefits . 

118.5  injuries  and  19.75  fatalities 

118.5  injuries  and  19.75  fatalities 

prevented. 

prevented. 

Net  Benefits  (Benefits  minus  Costs):  . 

$129.7  million  . 

$132.0  million. 

'Totals  may  not  equal  the  sum  of  the  components  due  to  rounding. 
Source:  Office  of  Regulatory  Analysis,  OSHA.  Details  provided  in  text. 


E.  Cost  Effectiveness 

OSHA  estimates  that  compliance  with 
the  final  rule  will  result  in  the 
prevention  of  an  one  fatality  and  six 
injuries  per  $2.4  million  in  costs  (using 
a  7-percent  annualization  rate)  and  one 
fatality  and  six  injuries  per  $2.2  million 
in  costs  (using  a  3-percent  annualization 
rate). 

F.  Compliance  Costs 

The  estimated  costs  of  compliance 
with  this  rule  represent  the  additional 
costs  necessary  for  employers  to  achieve 
full  compliance.  They  do  not  include 
costs  for  employers  that  are  already  in 


compliance  with  the  new  requirements 
imposed  by  the  final  rule;  nor  do  they 
include  costs  employers  must  incur  to 
achieve  full  compliance  with  existing 
applicable  requirements. 

OSHA  based  the  Preliminary 
Regulatory  Impact  Analysis  and  Initial 
Regulatory  Flexibility  Analysis  (PRIA) 
for  the  proposed  rule,  in  part,  on  a 
report  prepared  by  CONS  AD  Corp. 
(Exhibit  0080)  under  contract  to  OSHA. 
Eastern  Research  Group,  Inc.,  (ERG) 
under  contract  to  OSHA,  assisted  in 
preparing  the  analysis  of  the  final  rule 
presented  here.  With  ERG’s  assistance, 
OSHA  updated  data  on  establishments, 
employment,  wages,  and  revenues,  and 


updated  the  analyses  in  the  final  rule 
with  these  new  cost  inputs.  OSHA  also 
calculated  costs  for  provisions  of  the 
final  rule  not  accounted  for  in  the  PRIA. 
These  costs  are  for  the  use  of  upgraded 
fall  protection  equipment  resulting  from 
revised  fall  protection  requirements,  the 
provision  of  arc-rated  head  and  face 
protection  for  some  employees,  the 
training  of  employees  in  the  use  of  new 
fall  protection  equipment,  the 
calculation  of  minimum  approach 
distances,  and,  in  some  cases,  the  use  of 
portable  protective  gaps  (PPGs)  to 
comply  with  the  new  minimum 
approach-distance  requirements.  The 
FEA  also  modifies  the  PRIA’s  approach 
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to  estimating  costs  for  arc-hazard 
assessments. 

OSHA  estimated  the  total  annualized 
cost  of  compliance  with  the  present 
rulemaking  to  be  between  about  $47.1 
million  (when  costs  are  annualized  at  3 
percent)  and  $49.5  million  (when  costs 
are  annualized  at  7  percent).  The  final 
rule’s  requirements  for  employers  to 
provide  arc-flash  protective  equipment 
account  for  the  largest  component  of  the 
total  compliance  costs,  at  approximately 
$15.7  million  to  $17.2  million  (when 
costs  are  annualized  at  3  and  7  percent, 
respectively).  Other  nonnegligible 
compliance  costs  associated  with  the 
final  rule  include  costs  related  to  host- 
contractor  communications  ($17.8 
million),  job  briefings  ($6.7  million), 
training  ($2.7  million  to  $3.0  million), 
minimum  approach  distances  ($1.8 
million  to  $1.8  million),  fall  protection 
($0.4  million  to  $0.6  million), 
compliance  with  existing  §  1910.269  for 
employees  not  already  covered  by  that 
standard  ($0.2  million),  and  arc-hazard 
assessments  ($1.8  million  to  $2.2 
million). 

G.  Economic  Impacts 

To  assess  the  economic  impacts 
associated  with  compliance  with  the 
final  rule,  OSHA  developed  quantitative 
estimates  of  the  potential  economic 
impact  of  the  requirements  in  this  rule 
on  entities  in  each  affected  industry. 
OSHA  compared  the  estimated  costs  of 
compliance  with  industry  revenues  and 
profits  to  provide  an  assessment  of 
potential  economic  impacts. 

The  costs  of  compliance  for  the  final 
rule  are  not  large  in  relation  to  the 
corresponding  annual  financial  flows 
associated  with  the  regulated  activities. 
The  estimated  costs  of  compliance 
(when  annualized  at  7  percent) 
represent  about  0.007  percent  of 
revenues  and  0.06  percent  of  profits,  on 
average,  across  all  entities;  compliance 
costs  do  not  represent  more  than  0.1 
percent  of  revenues  or  more  than  about 
2  percent  of  profits  in  any  affected 
industry. 

The  economic  impact  of  the  present 
rulemaking  is  most  likely  to  consist  of 
a  small  increase  in  prices  for  electricity, 
of  about  0.007  percent  on  average.  It  is 
unlikely  that  a  price  increase  on  the 
magnitude  of  0.007  percent  will 
significantly  alter  the  services 
demanded  by  the  public  or  any  other 
affected  customers  or  intermediaries.  If 
employers  can  substantially  recoup  the 
compliance  costs  of  the  present 
rulemaking  with  such  a  minimal 
increase  in  prices,  there  may  be  little 
effect  on  profits. 

In  general,  for  most  establi.shments,  it 
is  likely  that  employers  can  pass  some 


or  all  of  the  compliance  costs  along  in 
the  form  of  increased  prices.  In  the 
event  that  unusual  circumstances  may 
inhibit  even  a  price  increase  of  0.1 
percent  (the  highest  estimated  cost  as  a 
percent  of  revenue  in  any  of  the  affected 
industries),  profits  in  any  of  the  affected 
industries  would  be  reduced  by  a 
maximum  of  about  2  percent. 

OSHA  concludes  that  compliance 
with  the  requirements  of  the  final  rule 
is  economically  feasible  in  every 
affected  industry  sector. 

In  addition,  based  on  an  analysis  of 
the  costs  and  economic  impacts 
associated  with  this  rulemaking,  OSHA 
concludes  that  the  effects  of  the  final 
rule  on  international  trade, 
employment,  wages,  and  economic 
growth  for  the  United  States  are 
negligible. 

H.  Final  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act,  as 
amended  in  1996  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act, 
requires  the  preparation  of  a  Final 
Regulatory  Flexibility  Analysis  for 
certain  rules  promulgated  by  agencies  (5 
U.S.C.  601-612).  Under  the  provisions 
of  the  law,  each  such  analysis  must 
contain:  (1)  A  succinct  statement  of  the 
need  for,  and  objectives  of,  the  rule;  (2) 

A  summary  of  the  significant  issues 
raised  by  the  public  comments  in 
response  to  the  initial  regulatory 
flexibility  analysis,  a  summary  of  the 
assessment  of  the  agency  of  such  issues, 
and  a  statement  of  any  changes  made  in 
the  final  rule  as  a  result  of  such 
comments;  (3)  a  description  and  an 
estimate  of  the  number  of  small  entities 
to  which  the  rule  will  apply  or  an 
explanation  of  why  no  such  estimate  is 
available;  (4)  a  description  of  the 
projected  reporting,  recordkeeping,  and 
other  compliance  requirements  of  the 
rule,  including  an  estimate  of  the  classes 
of  small  entities  that  will  be  subject  to 
the  requirement,  and  the  type  of 
professional  skills  necessary  for 
preparation  of  the  report  or  record;  and 
(5)  a  description  of  the  steps  the  agency 
took  to  minimize  the  significant 
economic  impact  on  small  entities 
consistent  with  the  stated  objectives  of 
applicable  statutes,  including  a 
statement  of  the  factual,  policy,  and 
legal  reasons  for  selecting  the  alternative 
adopted  in  the  final  rule,  and  why  the 
agency  rejected  each  one  of  the  other 
significant  alternatives  to  the  rule 
considered  by  the  agency  which  affect 
the  impact  on  small  entities. 

OSHA  analyzed  the  potential  impact 
of  the  final  rule  on  small  and  very  small 
entities,  as  described  further  under  the 
heading  “Final  Regulatory  Flexibility 
Analysis,’’  in  Section  VI,  Final 


Economic  Analysis  and  Regulatory 
Flexibility  Analysis,  later  in  this 
preamble.  OSHA  concludes  that  the 
compliance  costs  are  equivalent  to 
approximately  0.086  percent  of  profits 
for  affected  small  entities  generally,  and 
less  than  approximately  2.9  percent  of 
profits  for  small  entities  in  any 
particular  industry,  and  approximately 
0.39  percent  of  profits  for  affected  very 
small  entities  generally,  and  less  than 
approximately  5.61  percent  of  profits  for 
very  small  entities  in  any  particular 
industry. 

II.  Background 

A.  Acronyms  and  Abbreviations 

The  following  acronyms  have  been 
used  throughout  this  document; 

ACCSH  Advisory  Committee  on 
Construction  Safety  and  Health 
AED  automated  external  defibrillator 
ACC  Associated  General  Contractors  of 
America 

ALJ  administrative  law  judge 
ANSI  American  National  Standards 
Institute 

APPA  American  Public  Power  Association 
ASTM  American  Society  for  Testing  and 
Materials 

BLS  Bureau  of  Labor  Statistics 
BPA  Bonneville  Power  Administration 
CFOI  Census  of  Fatal  Occupational  Injuries 
CPL  02-01-038  the  compliance  directive 
for  existing  §  1910.269,  CPL  02-01-038, 
“Enforcement  of  the  Electric  Power 
Generation,  Transmission,  and  Distribution 
Standard”  (June  18,  2003,  originally  GPL 
2-1. 38D) 

GPR  cardiopulmonary  resuscitation 
CRIEPI  Gentral  Research  Institute  of  Electric 
Power  Industry 
EEI  Edison  Electric  Institute 
EIA  Energy  Information  Administration 
E.O.  Executive  Order 
EPRI  Electric  Power  Research  Institute 
ERG  Eastern  Research  Group,  Inc. 

ESGI  Electrical  Safety  Gonsultants 
International 
Ex.  Exhibit  ^ 

FGC  Federal  Gommunications  Gommission 
FEA  Final  Economic  Analysis  and 
Regulatory  Flexibility  Analysis 
FR  flame-resistant  ^ 


’  Exhibits  are  posted  on  http:// 
mu'vi’.regulations.gov  and  are  accessible  at  OSHA’s 
Docket  Office,  Docket  No.  OSHA-S215-2006-0063, 
U.S.  Department  of  Labor,  200  Constitution  Avenue 
NW.,  Room  N2625,  Washington,  DC  20210; 
telephone  (202)  693-2350.  (OSHA’s  TTY  number  is 
(877)  889-5627.)  OSHA  Docket  Office  hours  of 
operation  are  8:15  a.m.  to  4:45  p.m.,  E.T. 

Throughout  this  notice  exhibit  numbers  are 
referred  to  in  the  form  Ex.  XXXX,  where  XXXX  is 
the  last  fom  digits  of  the  full  document  number  on 
http://wi'm'.rcguIations.gov.  For  example,  document 
number  OSHA-S21 5-2006-0063-0001  is  referred 
to  as  Ex.  0001.  Exhibit  numbers  referred  to  as  “269- 
Ex.”  are  from  the  record  for  the  1994  final  rule  on 
§§1910.137  and  1910.269  and  are  contained  in 
Docket  Number  OSHA-S015-2006-0645. 

^In  citations,  such  as  70  FR  34822,  “F’R”  means 
“Federal  Register.” 
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FRA  flame-resistant  apparel 
FRECC  Farmers  Rural  Electric  Cooperative 
Corporation 

FRFA  Final  Regulatory  Flexibility  Analysis 
FTE  full-time  equivalent  [employee] 

IBEW  International  Brotherhood  of 
Electrical  Workers 
lEC  International  Electrotechnical 
Commission 

IEEE  Institute  of  Electrical  and  Electronic 
Engineers 

IMIS  OSHA’s  Integrated  Management 
Information  System 

IRFA  Initial  Regulatory  Flexibility  Analysis 
IRS  Internal  Revenue  Service 
ISEA  International  Safety  Equipment 
Association 

MAD  minimum  approach  distance 
MAID  minimum  air-insulation  distance 
MCC  motor  control  center 
MTID  minimum  tool-insulation  distance 
NA  not  applicable 
NAHB  National  Association  of  Home 
Builders 

NAICS  North  American  Industry 
Classification  System 
NAM  National  Association  of 
Manufacturers 

NECA  National  Electrical  Contractors 
Association 

NEPA  National  Environmental  Policy  Act 
of  1969 

NESC  National  Electrical  Safety  Code 
NFPA  National  Fire  Protection  Association 
NIOSH  National  Institute  for  Occupational 
Safety  and  Health 

NRECA  National  Rural  Electric  Cooperative 
Association 

OIRA  Office  of  Information  and  Regulatory 
Affairs 

OMB  Office  of  Management  and  Budget 
OSH  Act  (or  the  Act)  Occupational  Safety 
and  Health  Act  of  1970 
OSHA  Occupational  Safety  and  Health 
Administration 

OSHRC  Occupational  Safety  and  Health 
Review  Commission 
PPE  personal  protective  equipment 
PPG  portable  protective  gap 
PRIA  Preliminary  Regulatory  Impact 
Analysis  and  Initial  Regulatory  Flexibility 
Analysis 

PSM  process  safety  management 
p.u.  per  unit 

RIN  regulatory  information  number 
SBA  Small  Business  Administration 
SBAR  Panel  (or  Panel)  Small  Business 
Advocacy  Review  Panel 
SBREFA  Small  Business  Regulatory 
Enforcement  Fairness  Act 
SER  small  entity  representative 
SIC  Standard  Industrial  Classification 
T  maximum  transient  overvoltage,  which  is 
defined  as  the  ratio  of  the  2-percent 
statistical  switching  overvoltage  expected 
at  the  worksite  to  the  nominal  peak  line- 
to-ground  voltage  of  the  system 
TCIA  Tree  Care  Industry  Association 
the  1994  §  1910.269  rulemaking  the 

rulemaking  in  which  existing  §§1910.137 
and  §  1910.269  were  developed  and 
published  on  January  31, 1994 
Tr.  Transcript  page  number  or  numbers 
from  the  March  6-14,  2006,  public  hearing 
on  the  proposed  rule 


■'I'lxhibit  niunbors  0509  tbrougb  0515. 


Tr2.  Tran. script  page  number  or  numbers 
from  the  October  28,  2009,  public  hearing 
on  the  limited  reopening  of  the  proposed 
rule'* 

TVA  Tennessee  Valley  Authority 
ULCC  Utility  Line  Clearance  Coalition 
IJSDA  United  States  Department  of 
Agriculture 

UWUA  Utility  Workers  Union  of  America 
WCRI  Worker  Compensation  Research 
Institute 

Record  citations.  References  in 
parentheses  are  to  exhibits  or  transcripts 
in  the  rulemaking  record.  Documents 
from  the  Subpart  V  rulemaking  record 
are  accessible  at  the  Docket  Office  under 
Docket  OSHA-S2 15-2006-0063 
(originally  Docket  S-215).  (The  2006 
transcripts,  abbreviated  as  “Tr.,”  are 
listed  in  this  docket  as  “exhibits”  0509 
through  0515.  The  2009  transcript, 
abbreviated  as  “Tr2.,”  is  listed  as 
“exhibit”  0571.)  Because  the  subpart  V 
proposal  was  based  in  large  part  on 
existing  §  1910.269,  OSHA  has  also 
relied  on  the  record  developed  during 
the  earlier  rulemaking  for  that  general 
industry  standard  (the  1994  §  1910.269 
rulemaking).  EEI  “incorporate[d]  into 
[the  subpart  V]  record  the  entire  record 
in  .  .  .  the  record  underlying  existing 
Section  1910.269”  (Ex.  0227). 

References  in  this  preamble  that  are 
prefixed  by  “269”  are  to  exhibits  and 
transcripts  in  the  rulemaking  record 
from  OSHA’s  1994  rulemaking  on 
§  1910.137  and  §  1910.269  (59  FR  4320- 
4476,  Jan.  31, 1994).  These  documents 
are  accessible  at  the  Docket  Office  under 
Docket  OSHA-S015-2006-0645 
(originally  Docket  S-015).^ 

Some  exhibits  (see,  for  example,  Exs. 
0002,  0003,  0004,  and  0400)  contain 
records  of  accidents  that  are  relevant  to 
work  covered  by  the  final  rule.  In 
several  instances  in  this  preamble, 
OSHA  has  included  hyperlinks  to 
accident  descriptions  from  those 
exhibits.  Those  hyperlinks  link  to  one  or 
more  accident  records  in  OSHA’s  IMIS 
system.  The  hyperlinked  pages  contain 
the  most  recent  version  of  those  records, 
which  might  have  been  edited  since 
being  placed  in  the  record  for  this 
rulemaking.  Consequently,  the  accident 
descriptions  could  differ  slightly  from 
the  description  included  in  the 
rulemaking  record.  However,  the 
accident  record  numbers  in  the 


■*  Exhibit  number  0571. 

®  Documents  in  the  records,  with  the  exception  of 
copyrighted  material  such  as  ASTM  standards,  are 
also  generally  available  electronically  at 
u'H'H'.rcguJations.gov.  The  subpart  V  and  1994 
§  1910.269  dockets  are  available  at;  http:// 
ww'w.rcgulations.gov/^ldockctDctail; 

(Ict=  FIi+Pn+  N+  0+  S/?+  PS;rpp=25 0;po=  0;l)=  OSHA  - 
S2] 5-2006-0063  and  http://www.r(;guIations.gov/ 
tt!dockatnctail;dct=FIHPIHN-^0+SlHPS 
:rpp=250;po=0;D=OSHA-S0t  5-2006-0645, 
rcispectively. 


hyperlinked  page  match  the  accident 
record  numbers  in  the  relevant  exhibit. 

B.  Need  for  the  Rule 

Employees  performing  work  involving 
electric  power  generation,  transmission, 
and  distribution  are  exposed  to  a  variety 
of  hazards,  including  fall,  electric  shock, 
and  burn  hazards,  that  can  and  do  cause 
serious  injury  and  death.  These  workers 
are  often  exposed  to  energized  parts  of 
the  power  system,  and  the  voltages 
involved  are  generally  much  higher  than 
voltages  encountered  in  other  types  of 
work.  OSHA  estimates  that,  on  average, 
74  fatalities  and  444  serious  injuries 
occur  annually  among  these  workers. 

(See  Section  VI,  Final  Economic 
Analysis  and  Regulatory  Flexibility 
Analysis,  later  in  the  preamble,  for  a 
detailed  discussion  of  the  methodology 
used  to  develop  these  estimates.) 

Although  some  of  these  incidents  may 
have  been  prevented  with  better 
compliance  with  existing  safety 
standards,  OSHA  concludes  that  many, 
in  fact  almost  half  of,  fatal  and  nonfatal 
injuries  among  employees  covered  by 
the  final  rule  would  continue  to  occur 
even  if  employers  were  in  full 
compliance  with  existing  standards. 
Discounting  incidents  that  would 
potentially  have  been  prevented  with 
compliance  with  existing  standards,  an 
estimated  additional  19.75  fatalities  and 
118.5  serious  injvu'ies  will  be  prevented 
each  year  through  full  compliance  with 
the  final  rule.  (See  Section  VI,  Final 
Economic  Analysis  and  Regulatory 
Flexibility  Analysis,  later  in  the 
preamble,  for  a  detailed  discussion  of 
the  methodology  used  to  develop  these 
estimates.) 

This  rulemaking  will  have  the 
additional  benefit  of  providing  updated, 
clear,  and  consistent  safety  standards  for 
electric  power  generation,  transmission, 
and  distribution  work.  OSHA  currently 
has  different  standards  covering 
construction  and  general  industry  work 
on  electric  power  transmission  and 
distribution  systems.  In  most  instances, 
the  work  practices  used  by  employees 
are  the  same  whether  they  are 
performing  construction  or  general 
industr}'  work.  Which  standard  applies 
to  a  particular  job  depends  upon 
whether  the  employer  is  altering  the 
system  (construction  work)  or 
maintaining  the  system  (general 
industry  work).  For  example,  an 
employer  replacing  a  cutout  (disconnect 
switch)  on  a  transmission  and 
distribution  system  is  performing 
construction  work  if  it  is  upgrading  the 
cutout,  but  general  industry  work  if  it  is 
.simply  replacing  the  cutout  with  the 
same  model.  Since  the  work  practices 
used  by  the  employees  would  mo.st 
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likely  be  identical,  the  applicable  OSH  A 
standards  should  be  as  similar  as 
possible.  Inconsistencies  between  the 
construction  and  general  industry 
standards  can  create  difficulties  for 
employers  attempting  to  develop 
appropriate  work  practices  for  their 
employees.  Currently,  it  is  conceivable 
that,  for  work  involving  two  or  more 
cutouts,  different  and  conflicting  OSHA 
standards  (that  is,  one  for  construction 
work,  the  other  for  general  industry 
work)  might  apply.  For  this  reason, 
employers  and  employees  have  told 
OSHA  that  it  should  make  the  two 
standards  more  consistent  with  each 
other.  This  final  rule  does  so.  (This 
issue  is  addressed  in  greater  detail  in 
the  summary  and  explanation  for 
§  1926.950,  in  Section  V,  Summary  and 
Explanation  of  the  Final  Rule,  later  in 
this  preamble.) 

Moreover,  the  final  rule  adds 
important  updates  to,  and  clarifies, 
existing  standards.  The  existing 
standards  for  the  construction  of  electric 
power  transmission  and  distribution 
lines  and  equipment  and  for  electrical 
protective  equipment  are  contained  in 
subpart  V  of  OSHA’s  construction 
standards  (29  CFR  1926.950  through 
1926.960).  Subpart  V  was  promulgated 
on  November  23, 1972,  arovmd  40  years 
ago  (37  FR  24880,  Nov.  23,  1972).  Some 
of  the  technology  involved  in  electric 
power  transmission  and  distribution 
work  has  changed  since  then,  and  the 
current  standards  do  not  reflect  those 
changes.  For  example,  methods  for 
determining  minimum  approach 
distances  have  become  more  exact  since 
1972,  and  the  minimum  approach 
distances  in  existing  §  1926.950(c)(1)  are 
not  based  on  the  latest  methodology. 

The  minimum  approach  distances  in  the 
final  rule  are  more  protective  and  more 
technologically  sound  than  the 
distances  specified  in  the  existing 
standard.  Even  the  newer  general 
industry  standards  on  the  operation  and 
maintenance  of  electric  power 
generation,  transmission,  and 
distribution  installations  (29  CFR 
1910.269)  and  electrical  protective 
equipment  (29  CFR  1910.137)  are  not 
entirely  consistent  with  the  latest 
advances  in  technology. 

Finally,  the  final  rule  clarifies  certain 
confusing  parts  of  the  regulations.  See, 
for  example,  Wisconsin  Elec.  Power  Co. 
V.  OSHRC,  567  F.2d  735,  738  (7th  Cir. 
1977)  (“[r]evision  of  the  regulations  by 
any  competent  draftsman  would  greatly 
improve  their  clarity”). 

C.  Accident  Data 

OSHA  has  looked  to  several  sources 
for  information  on  accidents  in  the 
electric  utility  industry  in  preparing  this 


final  rule.  Besides  OSHA’s  own  accident 
investigation  files  (recorded  in  the 
Agency’s  Integrated  Management 
Information  System  (IMIS)),  statistics  on 
injuries  are  compiled  by  the  Edison 
Electric  Institute  (EEI)  and  by  the 
International  Brotherhood  of  Electrical 
Workers  (IBEW).  Additionally,  the 
Bureau  of  Labor  Statistics  (BLS) 
publishes  accident  data,  including 
incidence  rates  for  total  cases,  lost- 
workday  cases,  and  lost  workdays,  and 
the  National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  publishes 
accident  data  as  part  of  its  Fatality 
Assessment  and  Control  Evaluation 
Program. 

To  develop  estimates  of  the  potential 
benefits  associated  with  the  standards 
during  the  proposal  stage,  CONSAD 
Corp.,  under  contract  to  OSHA, 
researched  and  reviewed  potential 
sources  of  useful  data.  CONSAD,  in 
consultation  with  the  Agency, 
determined  that  the  most  reliable  data 
somces  for  this  purpose  were  OSHA’s 
IMIS  data  and  the  Census  of  Fatal 
Occupational  Injuries  developed  by 
BLS.  A  majority  of  the  accidents 
reviewed  by  CONSAD  involved 
electrocutions  or  shocks.  In  addition,  a 
significant  percentage  of  victims  (5.5 
percent)  suffered  from  burns  to  their 
arms,  abdomen,  or  legs  from  electric  arc 
blasts  and  flashes,  and  another  sizeable 
group  of  victims  (3.2  percent)  died  or 
sustained  injuries  after  falling  out  of 
vehicle-mounted  aerial  lifts.® 

D.  Significant  Risk  and  Reduction  in 
Risk 

Section  3(8)  of  the  Occupational 
Safety  and  Health  Act  of  1970  (OSH  Act 
or  the  Act)  defines  an  “occupational 
safety  and  health  standard”  as  “a 
standard  which  requires  conditions,  or 
the  adoption  or  use  of  one  or  more 
practices,  means,  methods,  operations, 
or  processes,  reasonably  necessary  or 
appropriate  to  provide  safe  or  healthful 
employment  and  places  of 
employment.”  29  U.S.C.  652(8).  This 
definition  has  been  interpreted  to 
require  OSHA  to  make  a  threshold 
showing  of  “significant  risk”  before  it 
can  promulgate  a  safety  or  health 
standard.  See,  for  example,  Industrial 
Union  Dept.,  AFL-CIOv.  American 
Petroleum  Institute  (Benzene),  448  U.S. 
607  (1980)  (plurality  opinion);  see  also, 
for  example,  UAWw.  OSHA  [Lockout/ 
Tagout  II),  37  F.3d  665  (D.C.  Cir.  1994). 


“  Analytical  Support  and  Data  Gathering  for  a 
Preliminary  Economic  Analysis  for  Proposed 
Standards  for  Work  on  Electric  Power  Generation, 
Transmission,  and  Distribution  Lines  and 
Equipment  (29  CFR  1910.269  and  29  CFR  1926— 
Subpart  V),”  2005,  CONSAD  Research  Corp.  (Ex. 
0080). 


The  Agency’s  obligation  to  show 
significant  risk  is  not,  however,  a 
“mathematical  straitjacket.”  Benzene, 

448  U.S.  at  655.  In  fact,  the  Agency  has 
discretion  to  “determine,  in  the  first 
instance,  what  it  considers  to  be  a 
‘significant’  risk[,]”  and  it  “is  not 
required  to  support  its  finding  that  a 
significant  risk  exists  with  anything 
approaching  scientific  certainty.”  Id.  at 
655-56;  see  also,  for  example,  Public 
Citizen  Health  Research  Group  v.  Tyson 
[Ethylene  Oxide),  796  F.2d  1479,  1486 
(D.C.  Cir.  1986). 

Although  OSHA  makes  significant 
risk  findings  for  both  health  and  safety 
standards,  see  Lockout/Tagout  II,  37 
F.3d  665,  the  methodology  used  to 
evaluate  risk  in  safety  rulemakings  is 
more  straightforward.  Unlike  the  risks 
related  to  health  hazards,  which  “may 
not  be  evident  until  a  worker  has  been 
exposed  for  long  periods  of  time  to 
particular  substances,”  the  risks 
associated  with  safety  hazards  such  as 
burns  and  falls,  “are  generally 
immediate  and  obvious.”  Benzene,  448 
U.S.  at  649,  n.54.  See  also  59  FR  28594, 
28599  (June  2, 1994)  (proposed  rule  for 
longshoring  and  marine  terminals, 
explaining  that  health  hazards  “are 
frequently  undetectable  because  they 
are  subtle  or  develop  slowly  or  after 
long  latency  periods,”  whereas  safety 
hazards  “cause  immediately  noticeable 
physical  harm”).  As  OSHA  explained  in 
its  lockout-tagout  rulemaking; 

For  health  standards,  such  as  benzene,  risk 
estimates  are  commonly  based  upon 
mathematical  models  (e.g.,  dose  response 
curves)  and  the  benefits  are  quantified  by 
estimating  the  number  of  future  fatalities  that 
would  be  prevented  under  various  exposure 
reductions.  [In  contrast,  fjor  safety  standards 
ri.sk  is  based  upon  the  assumption  that  past 
accident  patterns  are  representative  of  future 
ones.  OSHA  estimates  benefits  [for  safety 
standards)  by  determining  the  percentage  of 
accidents  that  will  be  prevented  by 
compliance  with  the  standard.  .  .  .  [58  FR 
16612,  16623,  Mar.  30,  1993] 

OSHA’s  Final  Economic  and 
Regulatory  Flexibility  Analysis  presents 
the  Agency’s  assessment  of  the  risks  and 
benefits  of  this  final  rule.  (See  Section 
VI,  Final  Economic  Analysis  and 
Regulatory  Flexibility  Analysis,  later  in 
the  preamble.)  In  these  analyses,  as 
previously  mentioned,  OSHA  estimates 
that  there  are  74  fatalities  and  444 
serious  injuries  among  employees 
covered  by  this  final  rule  each  year.  The 
Agency  has  determined  that  almost  half 
of  those  injuries  and  fatalities  would 
have  occurred  even  if  employers  were  in 
full  compliance  with  existing  standards. 
(See  Section  VI,  Final  Economic 
Analysis  and  Regulatory  Flexibility 
Analysis,  later  in  the  preamble,  in 


20322 


Federal  Register/ Vol.  79,  No.  70 /Friday,  April  11,  2014 /Rules  and  Regulations 


which  OSHA  estimates  that  53  percent 
of  injuries  and  fatalities  could  have  heen 
prevented  through  full  compliance  with 
existing  standards.)  The  accident  data 
reviewed  during  this  rulemaking,  as 
explained  in  detail  in  the  economic  and 
regulatory  analyses,  reveals  that  the 
injuries  and  fatalities  suffered  hy 
workers  in  power  generation, 
transmission,  and  distribution  result 
from  electric  shocks,  burns  from  electric 
arcs,  and  falls,  as  well  as  other  types  of 
harmful  incidents,  including  ones  in 
which  employees  are  struck  by,  struck 
against,  or  caught  between,  objects. 

Based  on  the  large  number  of  injuries 
and  fatalities  occurring  in  this  industry 
each  year,  and  the  fact  that  existing 
standards  are  inadequate  to  prevent 
almost  half  of  those  incidents,  OSHA 
has  determined  that  employees  working 
on  electric  power  generation, 
transmission,  and  distribution 
installations  are  currently  exposed  to  a 
significant  risk  of  injury  or  death. ^ 

The  Agency  estimates  that  the 
changes  implemented  in  this  final  rule 
will  prevent  19.75  fatalities  and  118.5 
serious  injuries  each  year.  (See  Section 
VI,  Final  Economic  Analysis  and 
Regulatory  Flexibility  Analysis,  later  in 
the  preamble.)  OSHA,  therefore, 
concludes  that  this  final  standard 
substantially  reduces  the  significant  risk 
that  currently  exists  at  power 
generation,  transmission,  and 
distribution  worksites.  As  noted  in 
Section  VI,  Final  Economic  Analysis 
and  Regulatory  Flexibility  Analysis, 
later  in  the  preamble,  the  various  new 
provisions  and  amendments  being 
adopted  target  the  hazards  the  Agency 
has  identified  as  contributors  to  the 
significant  risk  associated  with  electric 
power  generation,  transmission,  and 
distribution  work.  Therefore,  each 
element  of  this  final  rule  is  reasonably 


^In  inchistrios  in  which  worker  exposure  is  less 
frequent  than  in  other  industries,  the  number  of 
injuries  or  fatalities  associated  with  the  hazards 
covered  by  the  final  rule  will  most  likely  be  loss 
than  that  of  industries  that  have  a  higher  rate  of 
exposure.  But  even  for  industries  with  low, 
negligible,  or  even  no  reported  injuries  or  fatalities, 
the  workers  exposed  to  the  hazards  covered  by  the 
final  rule  face  a  “significant  risk  of  material  harm.” 
As  such,  there  is  a  significant  risk  to  any  worker 
of  any  industry  exposed  to  the  hazards  covered  by 
the  final  rule.  See,  for  example.  Lockout /Tagout  II, 
37  F.3d  at  670  (“even  in  industries  with  low  or 
negligible  overall  accident  rates,  the  workers  who 
engage  in  the  operations  covered  by  tbe  standard 
face  a  ‘significant  risk  of  material  harm’”); 
Associated  Builders  and  Contractors,  Inc.  v.  Brock, 
862  F.2d  63,  67-68  (3d  Cir.  1988)  (where  the  Court 
ordered  OSHA  to  expand  its  rule  to  cover 
additional  industries,  there  was  no  need  to  make 
separate  significant  risk  findings  for  those 
industries  because  “the  significant  risk  requirement 
must  of  necessity  be  satisfied  by  a  general  finding 
concerning  all  potentially  covered  industries”). 


necessary  and  appropriate  to  achieve 
the  anticipated  reduction  in  overall  risk. 

No  rulemaking  participants 
meaningfully  disputed  OSHA’s 
conclusion  Aat  the  aforementioned 
estimates  establish  a  significant  risk  for 
power  generation,  transmission,  and 
distribution  work.  EEI,  however,  argued 
that  OSHA  has  an  obligation  to  make  an 
independent  significant  risk  showing  for 
each  of  the  hazards  addressed  by  this 
rulemaking  (See,  for  example,  Exs.  0227, 
0501;  see  also  Ex.  0237  (comments  of 
the  American  Forest  &  Paper 
Association).)  OSHA  does  not  agree  that 
it  is  required  to  make  multiple,  hazard- 
specific  significant  risk  findings. 

As  OSHA  has  explained  in  prior 
rulemakings,  “[vjertical  standards  [such 
as  §  1910.269  and  subpart  V  of  part 
1926]  apply  specifically  to  a  given 
industry”  or  type  of  work  (59  FR  28596 
(proposed  rule  for  longshoring  and 
marine  terminals)).  They  generally 
address  multiple  hazards  faced  by 
employees  performing  the  covered 
work.  See,  for  example,  66  FR  5196  (Jan. 
18,  2001)  (steel  erection  standards 
address,  among  other  hazards,  risks 
from  working  under  loads,  dangers 
associated  with  landing  and  placing 
decking,  and  falls  to  lower  levels);  62  FR 
40142  (July  25, 1997)  (standards 
covering  longshoring  and  marine 
terminals  address  multiple  hazards, 
including  hazards  associated  with 
manual  cargo  handling  and  exposme  to 
hazardous  atmospheres);  52  FR  49592 
(Dec.  31,  1987)  (standard  covering  grain¬ 
handling  facilities  includes  provisions 
related  to  fire  and  explosion  hazards,  as 
well  as  other  safety  hazards,  such  as  the 
danger  associated  with  entering  bins, 
silos,  and  tanks).  OSHA  believes  that 
vertical  ‘‘standards  can  encourage 
voluntary  compliance  because  they  are 
directed  to  the  particular  problems  of 
[an]  industry”  (59  FR  28596).  The 
adoption  of  vertical  standards  is 
recognized  as  a  legitimate  exercise  of 
OSHA’s  standard-setting  authority 
under  the  OSH  Act.  See  Forging  Indus. 
Ass’n  V.  Secretary  of  Labor  [Noise),  773 
F.2d  1436, 1455  (4th  Cir.  1985)  (‘‘[T]he 
Agency  has  determined  that  a  particular 
industry  should  be  made  the  subject  of 
a  vertical  standard.  .  .  .  That  decision 
was  not  arbitrary  or  capricious  .... 
Nor  does  the  use  of  a  comprehensive 
vertical  standard  amount  to  a  prohibited 
special  treatment”). 

Although  the  Agency  can  identify  the 
general  types  of  hazards  addressed  by 
its  vertical  standards,  and  has  done  so 
in  this  rulemaking,  there  is  no  legal 
requirement  for  hazard-by-hazard 
significant  risk  findings  in  vertical 
standards.  First,  the  DC  Circuit  Court  of 
Appeals  has  already  rejected  the 


argument  ‘‘that  Benzene  requires  that 
the  agency  find  that  each  and  every 
aspect  of  its  standard  eliminates  a 
significant  risk  faced  by  employees.” 
Ethylene  Oxide,  796  F.2d  at  1502,  n.  16. 
Once  OSHA  makes  a  general  finding  of 
significant  risk,  the  question  becomes 
whether  the  requirements  of  the 
standard  are  reasonably  related  to  the 
standard’s  purpose.  See,  for  example. 
Noise,  773  F.2d  at  1447.  Second,  when 
the  Supreme  Court  first  construed  the 
OSH  Act  as  imposing  a  significant  risk 
requirement,  it  spoke  in  terms  of  the 
Agency  making  findings  about  unsafe 
workplaces,  not  individual  hazards. 
Benzene,  448  U.S.  at  642  (‘‘before 
promulgating  any  standard,  the 
Secretary  must  make  a  finding  that  the 
workplaces  in  question  are  not  safe 
[and]  a  workplace  can  hardly  be 
considered  ‘unsafe’  unless  it  threatens 
the  workers  with  a  significant  risk  of 
harm”).  See  also,  for  example,  id. 
(framing  the  ‘‘significant  risk” 
requirement  as  obligating  OSHA  ‘‘to 
make  a  threshold  finding  that  a  place  of 
employment  is  unsafe — in  the  sense  that 
significant  risks  are  present  and  can  be 
eliminated  or  lessened  by  a  change  in 
practices”);  Texas  Indep.  Ginners  Ass’n 
V.  Marshall,  630  F.2d  398,  400  (5th  Cir. 
1980)  (‘‘[t]he  Supreme  Court  recently 
ruled  that  the  Act  requires  OSHA  to 
provide  substantial  evidence  that  a 
significant  risk  of  harm  arises  from  a 
workplace  or  employment”).  Third, 
courts  have  held  that  the  OSH  Act  does 
not  require  the  disaggregation  of 
significant  risk  analyses  along  other 
lines.  See,  for  example,  Lockout/Tagout 
11,  37  F.3d  at  670  (upholding  OSHA’s 
decision  not  to  conduct  individual 
significant  risk  analyses  for  various 
affected  industries);  American  Dental 
Ass’n  V.  Martin,  984  F.2d  823,  827  (7th 
Cir.  1993)  (OSHA  is  not  required  to 
evaluate  risk  ‘‘workplace  hy 
workplace”);  Associated  Builders  and 
Contractors,  862  F.2d  at  68  (‘‘the 
significant  risk  requirement  must  of 
necessity  be  satisfied  by  a  general 
finding  concerning  all  potentially 
covered  industries”). 

Requiring  OSHA  to  make  multiple, 
hazard-specific  significant  risk  findings 
would  place  an  unwarranted  burden  on 
OSHA  rulemaking  because  of 
difficulties  in  specifically  defining  each 
of  the  hazards  addressed  by  a  vertical 
standard.®  Hazards  can  be  defined 


®  Indeed,  disputes  over  how  to  define  hazards  are 
commonplace  in  enforcement  cases  under  the 
general  duty  clause  of  the  OSH  Act.  See,  for 
example,  Secretary  of  Labor  v.  Arcadian  Corp.,  20 
BNA  OSHC  2001  (OSHRC,  Sept.  30,  2004); 
Secretary  of  Labor  V.  Inland  Steel  Co.,  12  BNA 
OSHC  1968  (OSHRC,  July  30, 1986);  Secretary  of 


Federal  Register/ Vol.  79,  No.  70/Friday,  April  11,  2014/Rules  and  Regulations 


20323 


broadly,  for  example,  falling  from  an 
elevation,  or  more  narrowly,  for 
example,  falling  from  an  elevated  aerial 
lift  while  performing  tree-trimming 
work.  The  outcome  of  the  significant 
risk  analysis  called  for  by  EEI  would  be 
largely  (and  somewhat  arbitrarily) 
dependent  on  where  along  this  vast 
spectrum  OSHA  defined  the  relevant 
dangers. 

OSHA  reviewed  the  authority  EEI 
relied  on  in  support  of  the  purported 
requirement  for  hazard-specific  risk 
findings,  but  does  not  find  it  persuasive. 
First,  EEI  argued  that  the  Supreme 
Court,  in  its  Benzene  decision,  held  that 
the  Agency  had  to  make  separate 
significant  risk  findings  for  the  air- 
contaminant  and  dermal-contact 
provisions  of  that  standard  (Ex.  0227).  A 
close  reading  of  the  decision  in  that  case 
reveals  no  such  holding.  Instead,  the 
dermal-contact  provisions  in  that  case 
were  remanded  on  the  same  basis  that 
the  air-contaminant  provisions  were 
rejected — ^namely  that  the  provisions 
were  not  supported  by  any  significant 
risk  findings.  See  Benzene,  448  U.S.  at 
661-62.  While  the  Court  did  suggest 
that  OSHA  needed  to  find  that  a 
prohibition  on  dermal  contact  was 
reasonably  necessary  and  appropriate  to 
address  a  significant  risk,  that  is,  that 
preventing  dermal  contact  would  reduce 
the  overall  risk  associated  with 
workplace  exposure  to  benzene,  it  did 
not  address  whether  a  single  significant 
risk  finding  could  ultimately  support 
both  the  dermal-contact  and  air- 
contaminant  provisions  in  the  standard. 
Id. 

Second,  EEI  relied  on  the  Eleventh 
Circuit’s  decision  in  AFL-CIO  v.  OSHA 
[PELs],  965  F.2d  962  (11th  Cir.  1992), 
which  vacated  and  remanded  OSHA’s 
Air  Contaminants  Standard  (Ex.  0227). 
That  rule  set  permissible  exposure 
limits  for  more  than  400  toxic 
substances.  Although  in  that  case  the 
court  said  that  OSHA  needed  to  explain 
its  assessment  of  risk  for  each  regulated 
substance,  that  rulemaking  is  readily 
distinguished  from  this  final  rule.  In 
PELs,  the  various  regulated  substances 
were  “unrelated”  and  had  “little  [in] 
common.”  965  F.2d  at  972.  Here,  in 
contrast,  the  various  hazards  addressed 
by  this  final  rule  are  closely  related. 
They  all  arise  at  power  generation, 
transmission,  and  distribution  worksites 
and  jointly  contribute  to  the  large 
number  of  injuries  and  fatalities 
suffered  by  covered  workers.  OSHA 
does  not  believe  that  the  PELs  decision 
limits  its  discretion  to  adopt  provisions 
it  deems  reasonably  necessary  and 


Labor  v.  Pelron  Corp.,  12  BNA  OSHC  1833  (OSHRC, 
June  2, 1986). 


appropriate  to  abate  the  existing 
electrocution,  burn,  fall,  and  other 
hazards  that,  together,  result  in  covered 
employees  being  exposed  to  an  overall 
workplace  risk  that  is  significant. 

Finally,  EEI’s  reliance  on  the  Agency’s 
ergonomics  rulemaking  is  misplaced. 

EEI  pointed  out  that  OSHA’s  risk 
assessment  in  its  ergonomics 
rulemaking  considered  only  accidents 
that  resulted  from  hazards  covered  by 
that  standard  (Ex.  0227).  But  this 
interpretation  offers  no  support  for  EEI’s 
position,  as  the  risk  assessment  in  this 
rulemaking  similarly  considered  only 
injuries  and  fatalities  that  occurred 
during  the  performance  of  work  covered 
by  this  final  rule  (Ex.  0080).  (See  also 
Section  VI,  Final  Economic  Analysis 
and  Regulatory  Flexibility  Analysis, 
later  in  the  preamble.) 

Although  OSHA  does  not  agree  that 
hazard-specific  significant  risk  findings 
are  necessary,  the  Agency  believes  that 
the  record  supports  such  findings  for 
the  critical  hazards  addressed  in  this 
rulemaking — namely  electrocutions  and 
electric  shocks,  burns  from  arc  flashes, 
and  falls.  The  Agency  has  found  that  a 
significant  number  of  injuries  and 
fatalities  occur  every  year  as  a  result  of 
employee  exposure  to  each  of  these 
hazards.  (See  Section  VI,  Final 
Economic  Analysis  and  Regulatory 
Flexibility  Analysis,  later  in  the 
preamble.)  Moreover,  as  EEI  points  out, 
“most  of  the  hazards”  addressed  in  this 
rulemaking  “are  already  covered  by  the 
existing  standards  that  OSHA  [is]  now 
.  .  .  modify[ing]  and  supplement[ing]” 
(Ex.  0227).  Furthermore,  some  of  the 
hazards  addressed  by  this  rulemaking 
are  already  the  subject  of  generally 
applicable  hazard-specific  horizontal 
standards.  See,  for  example,  29  CFR  part 
1926,  subpart  K  (electrical  hazards)  and 
subpart  M  (fall  hazards).  All  of  these 
existing  standards  were  supported  by 
findings  of  significant  risk,  and  OSHA 
simply  concludes  that  the  additional 
provisions  of  this  final  rule  are 
reasonably  necessary  and  appropriate  to 
reduce  a  substantial  portion  of  the 
remaining  significant  risk  at  power 
generation,  transmission,  and 
distribution  worksites. 

III.  Development  of  the  Final  Rule 

A.  History  of  the  OSHA  Standards 

OSHA  first  adopted  standards  for  the 
construction  of  power  transmission  and 
distribution  lines  and  equipment  in 
1972  (subpart  V  of  29  CFR  part  1926). 
OSHA  defines  the  term  “construction 
work”  in  29  CFR  1910.12(b)  as  “work 
for  construction,  alteration,  and/or 
repair,  including  painting  and 
decorating.”  The  term  “construction”  is 


broadly  defined  in  §  1910.12(d)  and 
existing  §  1926.950(a)(1)  to  include  the 
original  installation  of,  as  well  as  the 
alteration,  conversion,  and 
improvement  of  electric  power 
transmission  and  distribution  lines  and 
equipment. 

The  general  industry  standard  at  29 
CFR  1910.269  applies  to  the  operation 
and  maintenance  of  electric  power 
generation,  transmission,  and 
distribution  installations.  OSHA 
adopted  §  1910.269  on  January  31,  1994. 
That  standard  is  a  companion  standard 
to  subpart  V  of  the  construction 
standards  and  addresses  work  to  which 
subpart  V  did  not  apply.  When 
promulgated,  §  1910.269  was  also  based 
on  the  latest  technology  and  national 
consensus  standards. 

OSHA  revised  its  Electrical  Protective 
Equipment  Standard  in  §  1910.137  at 
the  same  time  §  1910.269  was 
promulgated.  The  revision  of  §  1910.137 
eliminated  the  incorporation  by 
reference  of  national  consensus 
standards  for  rubber  insulating 
equipment  and  replaced  it  with 
performance-oriented  rules  for  the 
design,  manufacture,  and  safe  care  and 
use  of  electrical  protective  equipment. 

OSHA  published  a  proposed  rule  (the 
subpart  V  proposal)  on  June  15,  2005 
(70  FR  34822).  That  document  proposed 
revising  the  construction  standard  for 
electric  power  transmission  and 
distribution  work  (29  CFR  part  1926, 
subpart  V)  and  the  general  industry 
standards  for  electric  power  generation, 
transmission,  and  distribution  work  (29 
CFR  1910.269).  That  document  also 
proposed  a  new  construction  standard 
for  electrical  protective  equipment  (29 
CFR  1926.97)  and  revisions  to  the 
general  industry  standards  for  foot 
protection  (29  CFR  1910.136)  and 
electrical  protective  equipment  (29  CFR 
1910.137).  Public  comments  were 
originally  due  by  October  13,  2005,  but 
in  response  to  requests  from  interested 
parties,  including  EEI,  OSHA  extended 
the  comment  period  90  days  to  January 
11,  2006  (70  FR  59290,  Oct.  12,  2005). 
OSHA  held  an  informal  public  hearing 
beginning  on  March  6,  2006,  and  ending 
on  March  14,  2006.  After  the  hearing, 
interested  parties  had  until  May  15, 
2006,  to  submit  additional  information 
and  until  July  14,  2006,  to  file 
posthearing  briefs  (Tr.  1415). 

On  October  22,  2008,  OSHA  reopened 
the  record  for  30  days  to  gather 
information  from  the  public  on  specific 
questions  related  to  minimum  approach 
distances  (73  FR  62942).  EEI  requested 
a  public  hearing  and  an  additional  60 
days  to  submit  comments  on  the  issues 
raised  in  the  reopening  notice  (Ex. 

0530).  On  September  14,  2009,  OSHA 
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opened  the  record  for  an  additional  30 
days  to  receive  more  comments  on 
minimum  approach  distances  and 
announced  a  public  hearing  to  be  held 
on  October  28,  2009,  addressing  the 
limited  issues  raised  in  the  two 
reopening  notices  (74  FR  46958).  After 
the  hearing,  interested  parties  had  until 
December  14,  2009,  to  submit  additional 
information  and  until  February  10, 

2010,  to  file  posthearing  briefs  (Tr2. 

199). 

The  record  for  this  rulemaking 
consists  of  all  prehearing  comments,  the 
transcripts  of  the  two  public  hearings, 
all  exhibits  submitted  prior  to  and 
during  the  two  hearings,  and 
posthearing  submissions  and  briefs. 
Administrative  Law  Judge  Stephen 
Purcell  issued  an  order  closing  the 
record  and  certified  the  record  to  the 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  The 
Agency  carefully  considered  the  entire 
record  in  preparing  this  final  standard. 

B.  Relevant  Consensus  Standards 

The  National  Electrical  Safety  Code 
(American  National  Standards  Institute 
(ANSI)  Standard  ANSI/IEEE  C2,  also 
known  as  the  NESC)  contains  provisions 
specifically  addressing  electric  power 
generation,  transmission,  and 
distribution  work.  ANSI/IEEE  C2  does 
not,  however,  address  the  full  range  of 
hazards  covered  by  this  final  rule.  It  is 
primarily  directed  to  the  prevention  of 
electric  shock,  although  it  does  contain 
a  few  requirements  for  the  prevention  of 
falls  and  burns  from  electric  arcs. 

The  American  Society  for  Testing  and 
Materials  (ASTM)  has  adopted 
standards  related  to  electric  power 
generation,  transmission,  and 
distribution  work.  ASTM  Committee 
FI  8  on  Electrical  Protective  Equipment 
for  Workers  has  developed  standards  on 
rubber  insulating  equipment,  climbing 
equipment,  protective  grounding 
equipment,  fiberglass  rod  and  tube  used 
in  live-line  tools,  and  clothing  for 
workers  exposed  to  electric  arcs. 

The  National  Fire  Protection 
Association  (NFPA)  has  adopted  a 
standard  on  electrical  safety  for 
employees,  NFPA  70E,  Standard  for 
Electrical  Safety  in  the  Workplace. 
Although  it  does  not  apply  to  electric 
power  generation,  transmission,  or 
distribution  installations,  the  NFPA 
standard  contains  provisions  addressing 
work  near  such  installations  performed 
by  unqualified  employees,  that  is, 
employees  who  have  not  been  trained  to 
work  on  or  with  electric  power 
generation,  transmission,  or  distribution 
installations.  It  also  contains  methods 
for  estimating  heat  energy  levels  from 
electric  arcs  and  describes  ways  to 


protect  employees  from  arc- flash 
hazards. 

The  Institute  of  Electrical  and 
Electronic  Engineers  (IEEE)  writes 
standards  for  electric  power  generation, 
transmission,  and  distribution 
installations  and  for  work  on  those 
installations.  Many  of  these  standards 
have  been  adopted  by  ANSI.  Among 
these  IEEE  standards  are:  IEEE  Std  516, 
IEEE  Guide  for  Maintenance  Methods  on 
Energized  Power-Lines,  and  IEEE  Std 
1048,  IEEE  Guide  for  Protective 
Gro  unding  of  Po  wer  Lin  es. 

OSHA  recognizes  the  important  role 
consensus  standards  can  play  in 
ensuring  worker  safety.  A 
comprehensive  list  of  consensus 
standards  relating  to  electric  power 
generation,  transmission,  and 
distribution  work  can  be  found  in 
existing  Appendix  E  to  §  1910.269. 

OSHA  proposed  to  add  the  same  list  as 
Appendix  E  to  subpart  V.  OSHA 
considered  the  latest  editions  of  all  the 
standards  listed  in  Appendix  E  in  the 
development  of  this  final  rule.  Any 
substantial  deviations  from  these 
consensus  standards  are  explained  in 
Section  V,  Summary  and  Explanation  of 
the  Final  Rule,  later  in  this  preamble. 

C.  Advisory  Committee  on  Construction 
Safety  and  Health 

Under  29  CFR  parts  1911  and  1912, 
OSHA  must  consult  with  the  Advisory 
Committee  on  Construction  Safety  and 
Health  (ACCSH  or  the  Committee), 
established  pursuant  to  Section  107  of 
the  Contract  Work  Homs  and  Safety 
Standards  Act  (40  U.S.C.  3701  et  seq.), 
in  setting  standards  for  construction 
work.  Specifically,  §  1911.10(a)  requires 
the  Assistant  Secretary  to  provide 
ACCSH  with  a  draft  proposed  rule 
(along  with  pertinent  factual 
information)  and  give  the  Committee  an 
opportunity  to  submit 
recommendations.  See  also  §  1912.3(a) 
(“[Wjhenever  occupational  safety  or 
health  standards  for  construction 
activities  are  proposed,  the  Assistant 
Secretary  [for  Occupational  Safety  and 
Health]  shall  consult  the  Advisory 
Committee.”). 

OSHA  has  a  long  history  of  consulting 
with  ACCSH  on  this  rulemaking.  On 
May  25,  1995,  OSHA  took  a  draft  of  the 
proposed  construction  standards  to 
ACCSH,  providing  the  Committee  with 
a  draft  of  the  proposal  and  with  a 
statement  on  the  need  to  update  the 
standards.  The  Committee  formed  a 
workgroup  to  review  the  materials,  and 
the  workgroup  provided  comments  to 
OSHA.  The  Agency  gave  a  status  report 
on  the  proposal  to  the  Committee  on 
August  8,  1995,  and  an  updated  draft  of 
the  proposal  to  ACCSH  on  December  10, 


1999.  On  February  13,  2003,  OSHA  gave 
ACCSH  another  status  report  and 
summarized  the  major  revisions  it  had 
made  to  the  proposal.  On  May  22,  2003, 
OSHA  provided  the  Committee  with  the 
same  copy  of  the  draft  proposal  that  had 
been  provided  to  the  small  entity 
representatives  who  were  participating 
in  the  Small  Business  Regulatory 
Enforcement  and  Fairness  Act 
(SBREFA)  proceedings,  which  were 
being  conducted  at  that  time.  OSHA 
also  explained  the  major  issues  being 
raised  by  the  small  entity 
representatives  on  the  draft  proposal. 

On  May  18,  2004,  ACCSH  gave  the 
Agency  formal  recommendations  on  the 
proposal.  OSHA  sought  ACCSH’s 
recommendations  on  the  proposal 
generally,  as  well  as  on  issues 
specifically  related  to  host  employer- 
contractor  communications  and  flame- 
resistant  clothing.  ACCSH  voted 
unanimously  that:  (1)  The  construction 
standards  for  electric  power 
transmission  and  distribution  work 
should  be  the  same  as  the  general 
industry  standards  for  the  same  type  of 
work;  (2)  it  was  necessary  to  require 
some  safety-related  communications 
between  host  employers  and 
contractors;  and  (3)  employees  need  to 
be  protected  from  hazards  posed  by 
electric  arcs  through  the  use  of  flame- 
retardant  clothing.  ACCSH 
recommended,  by  unanimous  vote,  that 
OSHA  issue  its  proposal,  consistent 
with  these  specific  recommendations. ^ 

EEI  suggested  that  OSHA  had  to  seek 
additional  input  from  ACCSH  if  it 
decided  to  rely  on  the  recent  work  of  the 
IEEE  technical  committee  responsible 
for  revising  IEEE  Std  516,  which  has  not 
been  presented  to  ACCSH,  in 
developing  the  final  rule’s  minimum 
approach-distance  provisions  (Tr2. 18- 
19).  EEI  is  not  correct.  In  making  its 
assertion,  EEI  relies  on  Nat’l 
Constructors  Ass’n.  v.  Marshall  [Nat’l 
Constructors),  581  F.2d  960  (D.C.  Cir. 
1978).  EEI’s  reliance  on  this  case  is 
misplaced.  Although  the  court  stated 
that  the  OSH  Act  and  OSHA’s 
procedural  regulations  (29  U.S.C. 
655(b)(1);  29  CFR  1911.10(a))  place  “a 
‘stricter’  requirement  on  when,  and  how 
often,  the  agency  must  utilize  the 
advisory  committee  procedure  than 
does  the  [Administrative  Procedure  Act 
(APA)]  with  respect  to  public  comment 
during  informal  rulem^ing,”  id.  at  970, 
that  statement  in  the  decision  is 
nonprecedential  dicta.  The  court  did 
not  ‘‘decide  how  much  stricter  the 
requirement  is”  because,  the  court 


®  ACCSH  transcript  for  May  18,  2004,  pages  224- 
239.  This  document  can  be  viewed  in  the  OSHA 
Docket  Office  or  online  at  http://wvm'.osha.gov. 
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concluded,  the  rule  at  issue  did  not 
meet  “even  the  APA’s  .  .  .  standard.” 

Id.  at  971  n.27.  As  such,  the  case  stands, 
at  most,  for  the  proposition  that  OSHA 
must  return  to  ACCSH  where  the  final 
rule  at  issue  does  not  meet  the  APA’s 
“logical  outgrowth”  test. 

OSHA’s  consultation  with  ACCSH  in 
this  rulemaking  was  consistent  with  the 
Nat’l  Constructors  decision.  The  Nat’l 
Constructors  court  stated  that  OSHA 
had  to  engage  in  further  consultation 
with  ACCSH  regarding  its  ground-fault 
circuit  protection  standard  where  the 
final  rule  recognized  “assured 
equipment  grounding  conductor 
programs”  as  a  method  of  compliance, 
but  ACCSH  had  never  had  the 
opportunity  to  comment  on  that 
particular  form  of  employee  protection. 
The  DC  Circuit  concluded  that  the 
compliance  program  in  question  was 
neither  presented  to  ACCSH,  nor 
“gr[elw  logically  out  of  anything  that 
was  presented  to,  or  heard  from,  the 
Committee.”  Id.  at  970 — 971.  In  this 
Subpart  V  rulemaking,  in  contrast,  the 
basic  requirement  to  adhere  to 
minimum  approach  distances  was 
presented  to  ACCSH.  (See,  for  example, 
ACCSH  Docket  ACCSH  1995-2.)  The 
Agency  is  simply  refining  the  method 
used  to  establish  the  minimum 
approach  distances  in  light  of 
technical  progress  that  has  been  made 
since  the  proposal  was  reviewed  by 
ACCSH.  (For  a  complete  discussion  of 
the  minimum  approach-distance 
requirements  and  OSHA’s  rationale  for 
adopting  them,  see  the  summary  and 
explanation  for  final  §  1926.960(c)(1),  in 
Section  V,  Summary  and  Explanation  of 
the  Final  Rule,  later  in  this  preamble.) 

In  any  event,  ACCSH  had  an 
opportunity  to  comment  on  whether 
OSHA  should  rely  on  the  work  of  the 
IEEE  committee  generally.  ACCSH  knew 
that  OSHA  might  base  the  minimum 
approach  distances  for  subpart  V  on 
existing  §  1910.269.  (See,  for  example. 
Exhibit  12  in  Docket  ACCSH  1995-2 
and  Exhibit  101-X  in  Docket  ACCSH 
1995-3.)  In  fact,  ACCSH  ultimately 
concluded  in  its  recommendation  that 
the  construction  standards  for  electric 
power  transmission  and  distribution 
work  should  be  the  same  as  the  general 
industry  standards  for  the  same  type  of 
work.  As  existing  §  1910.269’s 
minimum  approach-distance 
requirements  were  derived  from  IEEE 
Std  516  (59  FR  4320,  4382-4384  (Jan. 

31, 1994)),  ACCSH  was  on  notice  that 
the  work  of  the  IEEE  516  committee 


The  basic  equation  for  computing  minimum 
approach  distances  in  the  final  rule  is  the  same  as 
the  one  used  in  existing  §  1910.269  and  in  the  draft 
proposal  submitted  to  ACCSH. 


might  be  used  by  the  Agency  in 
formulating  the  minimum  approach- 
distance  requirements  for  this  final  rule. 

That  ACCSH  did  not  specifically  pass 
on  the  question  of  whether  OSHA 
should  derive  its  minimum  approach- 
distance  requirements  from  work  done 
in  the  formulation  of  an  IEEE  standard 
that  was  not  yet  issued  at  the  time  of  the 
ACCSH  consultation  is  of  no 
consequence.  The  OSH  Act  and  OSHA’s 
procedural  regulation  (29  U.S.C. 
655(b)(1);  29  CFR  1911.10(a))  “make 
clear  that  the  Assistant  Secretary  need 
only  supply  whatever  information  he 
has  available  to  him  at  the  time  he 
submits  his  proposal  to  the  Committee.” 
Nat’l  Constructors,  581  F.2d  at  968.  As 
the  Nat’l  Constructors  Court  recognized, 
“by  designing  the  Advisory  Committee 
option  as  a  procedural  step  that  must 
precede  public  notice,  comment,  and 
the  informal  hearing,  [Congress] 
assumed  that  the  Committee  would  not 
be  provided  with  all  information  that 
the  Labor  Department  eventually 
developed  on  the  subject.”  Id.  at  968 
n.l6.  Thus,  OSHA’s  action  in  the  final 
rule  is  consistent  with  Nat’l 
Constructors. 

IV.  Legal  Authority 

The  purpose  of  the  OSH  Act,  29 
U.S.C.  651  et  seq.,  is  “to  assure  so  far 
as  possible  every  working  man  and 
woman  in  the  Nation  safe  and  healthful 
working  conditions  and  to  preserve  our 
human  resources.”  29  U.S.C.  651(b).  To 
achieve  this  goal.  Congress  authorized 
the  Secretary  of  Labor  to  promulgate 
and  enforce  occupational  safety  and 
health  standards.  29  U.S.C.  654,  655(b), 
658. 

A  safety  or  health  standard  “requires 
conditions,  or  the  adoption  or  use  of  one 
or  more  practices,  means,  methods, 
operations,  or  processes,  reasonably 
necessary  or  appropriate  to  provide  safe 
or  healthful  employment  and  places  of 
employment.”  29  U.S.C.  652(8).  A  safety 
standard  is  reasonably  necessary  or 
appropriate  within  the  meaning  of  29 
U.S.C.  652(8)  if: 

•  It  substantially  reduces  a  significant 
risk  of  material  harm  in  the  workplace; 

•  It  is  technologically  and 
economically  feasible; 

•  It  uses  the  most  cost-effective 
protective  measures; 

•  It  is  consistent  with,  or  is  a  justified 
departure  from,  prior  Agency  action; 

•  It  is  supported  by  substantial 
evidence;  and 

•  It  is  better  able  to  effectuate  the 
purposes  of  the  OSH  Act  than  any 
relevant  national  consensus  standard. 
Lockout/Tagout  II,  37  F.3d  at  668.  In 
addition,  safety  standards  must  be 


highly  protective.  See,  for  example,  id. 
at  669. 

A  standard  is  technologically  feasible 
if  the  protective  measures  it  requires 
already  exist,  can  be  brought  into 
existence  with  available  technology,  or 
can  be  created  with  technology  that  can 
reasonably  be  expected  to  be  developed. 
See,  for  example,  American  Iron  and 
Steel  Inst.  v.  OSHA  [Lead  H),  939  F.2d 
975,  980  (D.C.  Cir.  1991)  (per  curiam). 

A  standard  is  economically  feasible 
when  industry  can  absorb  or  pass  on  the 
costs  of  compliance  without  Areatening 
industry’s  long-term  profitability  or 
competitive  structure.  See,  for  example, 
American  Textile  Mfrs.  Inst.  v.  Donovan, 
452  U.S.  490,  530  n.  55  (1981);  Lead  II, 
939  F.2d  at  980.  A  standard  is  cost 
effective  if  the  protective  measures  it 
requires  are  the  least  costly  of  the 
available  alternatives  that  achieve  the 
same  level  of  protection.  See,  for 
example,  Lockout/Tagout  II,  37  F.3d  at 
668. 

Section  6(b)(7)  of  the  OSH  Act 
authorizes  OSHA  to  include  among  a 
standard’s  requirements  labeling, 
monitoring,  medical  testing,  and  other 
information-gathering  and  information- 
transmittal  provisions.  29  U.S.C. 
655(b)(7).  Finally,  the  OSH  Act  requires 
that  when  promulgating  a  rule  that 
differs  substantially  from  a  national 
consensus  standard,  OSHA  must 
explain  why  the  promulgated  rule  is  a 
better  method  for  effectuating  the 
purposes  of  the  Act.  29  U.S.C.  655(b)(8). 
Deviations  from  relevant  consensus 
standards  are  explained  elsewhere  in 
this  preamble. 

V.  Summary  and  Explanation  of  the 
Final  Rule 

OSHA  is  adopting  a  new  construction 
standard  on  electrical  protective 
equipment,  29  CFR  1926.97,  and  is 
revising  the  standard  on  the 
construction  of  electric  power 
transmission  and  distribution  lines  and 
equipment,  29  CFR  part  1926,  subpart 
V.  The  Agency  is  also  revising  the 
general  industry  counterparts  to  these 
two  construction  standards,  29  CFR 
1910.137  and  1910.269,  respectively. 
Finally,  OSHA  is  revising  its  general 
industry  standard  on  foot  protection,  29 
CFR  1910.136,  to  require  employers  to 
ensure  that  each  affected  employee  uses 
protective  footwear  when  the  use  of 
protective  footwear  will  protect  the 
affected  employee  from  an  electrical 
hazard,  such  as  a  static-discharge  or 
electric-shock  hazard,  that  remains  after 
the  employer  takes  other  necessary 
protective  measures. 

This  section  discusses  the  important 
elements  of  the  final  rule,  explains  the 
individual  requirements,  and  explains 


20326 


Federal  Register/ Vol.  79,  No.  70 /Friday,  April  11,  2014 /Rules  and  Regulations 


any  differences  between  the  final  rule 
and  existing  standards.  This  section  also 
discusses  issues  that  were  raised  at  the 
two  public  hearings,  significant 
comments  received  as  part  of  the 
rulemaking  record,  and  substantive 
changes  from  the  language  of  the 
proposed  rule.  Unless  otherwise  noted, 
paragraph  references  in  the  summary 
and  explanation  of  the  final  rule  fall 
under  the  section  given  in  the  heading 
for  the  discussion.  For  example,  except 
as  otherwise  noted,  paragraph 
references  in  V.A,  Section  1926.97, 
Electrical  Protective  Equipment,  are  to 
paragraphs  in  final  §  1926.97.  Except  as 
noted,  the  Agency  has  carried  proposed 
provisions  into  the  final  rule  without 
substantive  change. 

The  final  rule  contains  several 
differences  from  the  proposal  and 
existing  §§  1910.137  and  1910.269  that 
are  purely  editorial  and  nonsubstantive. 
For  example,  the  Agency  amended  the 
language  of  some  provisions  to  shift 
from  passive  to  active  voice,  thereby 
making  the  standard  easier  to  read. 

OSHA  does  not  discuss  explicitly  in  the 
preamble  all  of  these  differences.  The 
purpose  of  these  differences,  unless 
otherwise  noted,  is  to  clarify  the  final 
standard. 

A.  Section  1926.97,  Electrical  Protective 
Equipment 

Workers  exposed  to  electrical  hazards 
face  a  risk  of  death  or  serious  injury 
from  electric  shock.  According  to  BLS, 
there  were  192  and  170  fatalities 
involving  contact  with  electric  current 
in  2008  and  2009,  respectively  [http:// 
www.bls.gov/iif/oshwc/cfoi/cftb0240.pdf 
and  http ://www. bis .gov/iif/osh wc/ cfoi/ 
cftb0249.pdf).  About  half  of  these 
fatalities  (89  in  both  years)  occurred  in 
construction  (id.).^^ 

The  use  of  properly  designed, 
manufactured,  and  cared-for  electrical 
protective  equipment  helps  protect 
employees  from  this  risk.  Therefore, 
OSHA  is  issuing  final  §  1926.97, 
Electrical  protective  equipment,  which 
addresses  the  design,  manufacture,  and 
proper  care  of  electrical  protective 
equipment.  In  addition,  OSHA  is 
revising  existing  §  1910.137,  which  also 
contains  provisions  addressing  the 
design,  manufacture,  and  proper  care  of 
electrical  protective  equipment.  For 
reasons  described  at  length  in  this 
section  of  the  preamble,  OSHA 
concludes  that  the  final  rule  will  be  a 
more  effective  means  of  protecting 
employees  from  the  risk  of  electric 
shock  than  existing  OSHA  standards. 


”  Similar  data  are  available  at  http:// 
w\vw.bls.gov/nf/oshcfoil.htmt^2009  for  each  year 
back  to  2003. 


The  existing  requirements  for 
electrical  protective  equipment  in 
construction  work  are  in 
§  1926.951(a)(1),  which  only  applies  to 
the  construction  of  electric  power 
transmission  and  distribution  lines  and 
equipment.  However,  employers 
throughout  the  construction  industry 
use  electrical  protective  equipment,  and 
OSHA  believes  that  provisions  for 
electrical  protective  equipment,  as 
specified  by  final  §  1926.97,  should 
apply,  not  only  to  electric  power 
transmission  and  distribution  work,  but 
to  all  construction  work.  Therefore, 
OSHA  is  issuing  new  §  1926.97, 
Electrical  protective  equipment,  which 
applies  to  all  construction  work. 

Existing  §  1926.951(a)(1)  incorporates 
by  reference  the  following  six  American 
National  Standards  Institute  (ANSI) 
standards: 


Item 

ANSI  Standard 

Rubber  insulating  gloves 

J6.6-1971 

Rubber  matting  for  use 

J6. 7-1 935 

around  electric  appa- 

(R1971) 

ratus. 

Rubber  insulating  blan- 

J6.4-1971 

kets. 

Rubber  insulating  hoods 

J6.2-1950 

Rubber  insulating  line 

(R1971) 

J6. 1-1 950 

hose. 

(R1971) 

Rubber  insuiating 

J6.5-1971 

sleeves. 

These  standards  contain  detailed 
specifications  for  manufacturing, 
testing,  and  designing  electrical 
protective  equipment.  However,  these 
standards  have  undergone  several 
revisions  since  the  1971  publication 
date  of  existing  subpart  V  and  are  now 
seriously  out  of  date.  Following  is  a 
complete  list  of  the  corresponding 
current  national  consensus  standards: 

ASTM  Dl 20-09,  Standard 
Specification  for  Rubber  Insulating 
Gloves. 

ASTMD178-01  (Reapproved  2010), 
Standard  Specification  for  Rubber 
Insulating  Matting. 

ASTM  D1048-12,  Standard 
Specification  for  Rubber  Insulating 
Rlankets. 

ASTM  D1049-98  (Reapproved  2010), 
Standard  Specification  for  Rubber 
Insulating  Covers. 

ASTM  D1050-05  (Reapproved  2011), 
Standard  Specification  for  Rubber 
Insulating  Line  Hose. 

ASTM  D1051-08,  Standard 
Specification  for  Rubber  Insulating 
Sleeves. 

Additionally,  there  are  now  standards 
on  the  in-service  care  of  insulating  line 
hose  and  covers  (ASTM  F478-09), 
insulating  blankets  (ASTM  F479-06 


(2011)),  and  insulating  gloves  and 
sleeves  (ASTM  F496-08),  which  OSHA 
did  not  incorporate  or  reference  in 

existing  §  1926.951(a)(l).i2 

OSHA  derived  proposed  new 
§  1926.97  from  these  national  consensus 
standards,  but  drafted  it  in  performance 
terms.  OSHA  is  carrying  this  approach 
forward  into  the  final  rule.  The  final 
rule  relies  on  provisions  from  the 
consensus  standards  that  are 
performance  based  and  necessary  for 
employee  safety,  but  the  final  rule  does 
not  contain  many  of  the  detailed 
specifications  from  those  standards. 
Thus,  the  final  rule  will  provide  greater 
flexibility  for  compliance. 

BGE  commented  that  OSHA’s 
performance-based  approach  leaves  the 
standards  “vague”  and  creates 
“opportunities  for  unsafe  practices”  (Ex. 
0126). 

OSHA  disagrees  with  this  comment 
for  the  following  reasons. 

The  Agency  recognizes  the 
importance  of  the  consensus  standards 
in  defining  basic  requirements  for  the 
safe  design  and  manufacture  of 
electrical  protective  equipment  for 
employees.  To  this  end,  OSHA  will 
allow  employers  to  comply  with  the 
final  rule  by  following  specific 
provisions  in  the  consensus  standards. 
OSHA  believes  that  the  option  of 
following  these  specific  provisions 
addresses  the  commenter’s  concern 
about  vagueness. 

However,  OSHA  determined  that  it 
would  be  inappropriate  to  adopt  the 
consensus  standards  in  toto  in  this 
rulemaking.  First,  each  of  the  currently 
referenced  standards  has  undergone 
several  revisions  since  OSHA  adopted 
the  standards  in  existing 
§  1926.951(a)(1).  Because  of  the 
continual  process  by  which  the 
consensus  standards  development 
organizations  periodically  revise  their 
consensus  standards,  any  specific 
editions  that  OSHA  might  adopt  likely 
would  be  outdated  within  a  few  years. 
Additionally,  since  OSHA’s  rulemaking 
process  is  lengthy,  it  would  not  be 
practical  for  OSHA  to  revise  its 
standards  as  often  as  necessary  to  keep 
pace  with  the  changes  in  the  consensus 


’2  The  relevant  ASTM  standards  are  in  the  record 
as  Exs.  0048,  0049,  0050,  0051,  0066,  0067,  0068, 
0069,  0070.  In  several  cases,  the  version  of  the 
consensus  standard  in  the  record  is  older  than  the 
version  listed  in  the  preamble.  However,  OSHA 
based  final  §§  1926.97  and  1910.137  only  on  the 
ASTM  documents  and  other  data  in  the  record.  The 
preamble  lists  editions  of  the  consensus  standards 
not  in  the  record  because  OSHA  evaluated  them  for 
consistency  with  the  final  rule.  OSHA  determined 
that  these  later  ASTM  standards  conform  to  the 
requirements  of  final  §§1926.97  and  1910.137.  See 
the  discussion  of  the  notes  following  paragraphs 
(a)(3)(ii)(B)  and  (c)(2)(ix)  for  the  significance  of  this 
determination. 
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standards.  Final  §  1926.97  is  flexible 
enough  to  accommodate  changes  in 
technology,  obviating  the  need  for 
constant  revision.  Wherever  possible, 
OSHA  wrote  the  final  rule  in 
performance  terms  to  allow  alternative 
methods  of  compliance  that  provide 
comparable  safety  to  employees. 

Another  difficulty  with  incorporating 
the  consensus  standards  by  reference  is 
that  they  contain  details  that  go  beyond 
the  scope  of  the  OSHA  standard  and  are 
not  directly  related  to  employee  safety. 

In  final  §  1926.97,  OSHA  relied  only  on 
consensus  standard  provisions  that  are 
relevant  to  employee  safety  in  the 
workplace.  Furthermore,  to  make  the 
requirements  easier  for  employers  and 
employees  to  use  and  understand, 

OSHA  adopted  language  in  the  final 
rule  that  is  simpler  than  that  in  the 
consensus  standards.  Because  all 
relevant  requirements  are  in  the  text  of 
the  regulations,  employers  will  not  need 
to  refer  to  the  consensus  standards  to 
determine  their  obligations  under  final 
§  1926.97.  Although  OSHA  is  no  longer 
incorporating  the  consensus  standards 
by  reference,  notes  throughout  the  rule 
clarify  that  OSHA  will  deem 
compliance  with  the  consensus 
standards  listed  in  the  notes  to  be 
compliance  with  the  performance 
requirements  of  final  §  1926.97. 

OSHA  notes  that  it  recently  decided 
not  to  adopt  a  proposed  performance- 
based  approach  when  it  revised  the 
design  requirements  contained  in 
several  personal  protective  equipment 
standards  (74  FR  46350,  Sept.  9,  2009). 
In  issuing  that  final  rule,  OSHA 
reasoned  that  “widespread  opposition” 
to,  and  misunderstanding  of,  the 
proposal  indicated  “possible 
misapplication  ...  if  adopted”  [74  FR 
46352). 

This  rationale  does  not  apply  to  this 
rulemaking.  First,  there  was  no 
widespread  opposition  to  the  proposed 
performance-based  approach  in  this 
rulemaking.  A  number  of  commenters 
did  request  that  OSHA  deem  employers 
that  are  in  compliance  with  all  future 
revisions  of  the  listed  consensus 
standards  as  being  in  compliance  with 
the  final  rule  (see,  for  example,  Exs. 
0156,  0180,  0183,  0202,  0206,  0229, 
0231,  0239).  The  Agency  believes  that 
the  performance-based  approach  it 
adopts  in  final  §  1926.97  will  provide 
these  commenters  with  the  flexibility 
they  requested  by  permitting  employers 
to  follow  future  versions  of  consensus 
standards  so  long  as  those  future 
versions  meet  the  final  rule’s 
performance-based  criteria.  Second, 
OSHA  adopted  a  performance-based 
approach  when  it  previously  revised 
existing  §  1910.137  in  1994  (59  FR 


4323-4325).  Several  participants  in  the 
1994  rulemaking  supported  a 
performance-based  approach  (59  FR 
4324).  Third,  OSHA  believes  that 
harmonizing  §  1926.97  and  §  1910.137 
will  reduce  misapplication  by  the 
regulated  community  and,  thereby, 
reduce  the  risk  of  electric  shock. 
Promulgating  inconsistent  standards 
would  increase  misapplication  by  the 
regulated  community  and, 
consequently,  increase  the  risk  of 
electric  shock.  Finally,  OSHA  has  had 
no  difficulty  enforcing  §  1910.137  since 
issuing  it  in  1994. 

Regarding  the  commenters’  requests 
that  OSHA  deem  employers  that  are  in 
compliance  with  all  future  revisions  of 
the  listed  consensus  standards  as  being 
in  compliance  with  the  final  rule,  OSHA 
has  no  basis  on  which  to  find  that  future 
revisions  of  the  consensus  standards 
will  provide  suitable  guidance  for 
compliance  with  the  performance 
criteria  of  the  final  rule.  Revised 
consensus  standards  may  or  may  not 
meet  the  final  rule’s  performance 
criteria.  If  a  revised  consensus  standard 
does  not  satisfy  this  final  rule’s 
performance  criteria,  however,  the 
Agency  may  consider  compliance  with 
that  consensus  standard  to  be  a  de 
minimis  condition  if  the  consensus 
standard  clearly  provides  protection 
equal  to,  or  greater  than,  the  protection 
provided  by  §  1926. 97. 

An  employer  seeking  to  rely  on  an 
updated  consensus  standard  may 
evaluate  for  itself  whether  the 
consensus  standard  meets  the 
performance  criteria  contained  in  final 
§  1926.97.  An  employer  that  is  unsure 
about  whether  a  revised  consensus 
standard  meets  the  OSHA  standard’s 
performance  criteria  may  seek  guidance 
from  OSHA.  If  a  revised  consensus 
standard  does  not  appear  to  meet  the 
OSHA  standard’s  performance  criteria, 
but  the  employer  nonetheless  wants  to 
follow  the  revised  consensus  standard, 
the  employer  should  seek  guidance  from 
OSHA  as  to  whether  the  Agency  would 
consider  an  employer’s  following  the 


De  minimis  conditions  are  conditions  in  which 
an  employer  implemented  a  measure  different  from 
one  specified  in  a  standard,  but  that  has  no  direct 
or  immediate  relationship  to  safety  or  health.  The 
Agency  does  not  issue  citations  or  penalties  for  de 
minimis  conditions,  nor  is  the  employer  required  to 
bring  the  workplace  into  compliance,  that  is,  there 
are  no  abatement  requirements.  Pursuant  to  OSHA's 
de  minimis  policy,  which  is  set  forth  in  OSHA 
Instruction  GPL  02-00-148  (“Field  Operations 
Manual”),  a  de  minimis  condition  exists  when  an 
employer  complies  with  a  consensus  standard 
rather  than  with  the  standard  in  effect  at  the  time 
of  the  inspection  and  the  employer’s  action  clearly 
provides  equivalent  or  more  effective  employee 
protection. 


revised  consensus  standard  to  be  a  de 
minimis  condition. 

Some  rulemaking  participants  asked 
OSHA  to  provide  the  applicable 
consensus  standards  to  employers  at  no 
cost.  (See,  for  example,  Exs.  0156,  0161, 
0183,  0202,  0206,  0229,  0231,  0233;  Tr. 
1287-1288.)  For  instance,  Mr.  Terry 
Williams  with  the  Electric  Cooperatives 
of  South  Carolina  stated;  “If  OSHA  is  to 
rely  on  procedures  that  it  does  not 
describe  in  full, .  .  .  the  agency  should 
provide  a  cost-free  way  for  employers  to 
review  these  procedures  to  make  sure 
they  are  following  them”  (Ex.  0202).  Mr. 
Don  Adkins  with  Davis  H.  Elliot 
Construction  Co.  stated  that  the  “cost  of 
securing  and  reviewing  these  voluntary 
standards  place [s]  a  financial  burden  on 
small  employers”  (Ex.  0156). 

OSHA  is  rejecting  these  requests.  The 
Agency  stated  the  rule  in  performance- 
based  terms,  which  allows  employers 
flexibility  in  complying  with  the  rules. 
The  Agency  understands  that  employers 
may  want  additional  guidance  in  terms 
of  precise  procedures  or  detailed 
specifications  to  follow.  Final  §  1926.97 
references  relevant  consensus  standards 
to  provide  such  additional  guidance,  but 
those  standards  are  not  mandatory. 

In  any  event,  even  when  OSHA 
incorporates  consensus  standards  by 
reference,  the  Agency  does  not  provide 
those  consensus  standards  to  employers 
at  no  cost.  Many  consensus  standards 
are  copyrighted  documents;  and,  in 
those  cases,  the  copyright  holder  has 
certain  legal  rights  regarding  the  public 
distribution  of  those  documents.  Note 
that  some  consensus  standards 
development  organizations,  for 
example,  NFPA,  do  provide  free,  view- 
only  access  to  their  standards  [http:// 
www.nfpa.org/ 
itemDetaiI.asp?categoryID= 
279&'itemID=18123 
&'URL=Codes%20&‘%20Standards/ 
Code%  20development%20process/ 
Online%20access).^^  OSHA  also  will 
continue  to  explore  other  ways  of 
informing  the  regulated  community 


Note  that  this  approach  applies  to  the  use  of 
any  consensus  standard  referenced  in  the  final  rule. 
Moreover,  the  same  principles  described  with 
respect  to  subsequent  versions  of  the  consensus 
standards  also  apply  to  earlier  versions  of  the 
consensus  standards. 

’5  For  instance,  NFPA  70E,  Standard  for 
Electrical  Safety  in  the  Workplace,  one  of  the 
documents  listed  in  Appendix  G  to  Subpart  V, 
described  later  in  this  section  of  the  preamble,  is 
available  at  http://v['w'w.nfpa.org/aboutthecodes/ 
AboutTheCodes.asp?DocNum=70E&cookieJest=l. 
Select  either  the  2009  or  2012  edition  from  the 
drop-down  box  labeled  “Edition  to  display”  and 
click  the  link  labeled  “View  (selected]  edition 
online.”  Note  that  registration  with  NFPA  is 
required  to  view  the  standard. 


20328 


Federal  Register/ Vol.  79,  No.  70 /Friday,  April  11,  2014 /Rules  and  Regulations 


about  applicable  compliance  obligations 
specified  by  the  final  rule. 

Moreover,  employers  can  often  rely 
on  the  assurances  of  third  parties  that 
equipment  or  test  methods  meet  the 
listed  consensus  standards.  First,  OSHA 
expects  that  employers  will  typically  get 
the  assurance  of  manufacturers  that 
electrical  protective  equipment  is 
capable  of  withstanding  the  appropriate 
electrical  proof  tests  required  by  final 
paragraphs  (a)  and  (b).  In  this  regard,  an 
employer  can  simply  look  for 
equipment  labeled  as  meeting  the  listed 
consensus  standards.  Manufacturers 
attest,  through  such  a  label,  typically 
required  by  the  relevant  consensus 
standard,  that  their  equipment  passed 
the  requisite  tests. 

Second,  it  is  OSHA’s  understanding 
that  many  employers,  particularly  small 
employers,  do  not  test  their  own 
equipment  to  determine  whether 
employees  can  use  the  equipment,  as 
required  by  final  paragraph  (c).  Instead, 
these  employers  send  the  equipment  to 
an  electrical  laboratory  for  testing  (see, 
for  example,  the  testimony  of  Mr.  Frank 
Brockman  of  Farmers  Rural  Electric 
Cooperative  Corporation  about  the  use 
of  testing  laboratories,  Tr.  1301-1302).  It 
is  OSHA’s  understanding  that,  as  a 
matter  of  practice,  such  laboratories 
follow  the  test  methods  in  the 
applicable  consensus  standards  for 
testing  a  wide  range  of  products  (see,  for 
example.  Ex.  0211).^®  To  determine 
whether  employees  can  use  the 
equipment  in  accordance  with  final 
paragraph  (c),  employers  can  rely  on  the 
assmance  of  these  testing  laboratories 
that  they  followed  the  listed  consensus 
standards,  as  well  as  the  requirements  of 
OSHA’s  standard. 

OSHA  expects  that,  when  consensus 
standards  development  organizations 
revise  their  consensus  standards, 
manufacturers’  labels  will  certify  that 
the  equipment  meets  the  latest 
consensus  standards,  and  that  testing 
laboratories  will  use  the  test  methods  in 
the  latest  consensus  standards,  rather 
than  the  consensus  standards  listed  in 
the  notes.  OSHA  is  sympathetic  to 
concerns  that  employers,  especially 
small  businesses,  do  not  have  the 
resources  to  purchase  and  check 
whether  revised  consensus  standards 
meet  the  final  rule’s  performance 
criteria.  As  discussed  previously,  an 
employer  that  does  not  have  the 
resources  to  purchase  and  review  an 
updated  consensus  standard  (indeed, 
any  employer)  may  request  guidance 
from  OSHA  on  whether  compliance 


’t’  When  a  question  arises  as  to  the  validity  of  a 
test  method  a  laboratory  is  using,  OSHA  will 
investigate  the  validity  of  the  method. 


with  an  updated  consensus  standard 
would  conform  to  this  final  rule  or  bring 
the  employer  within  OSHA’s  de 
minimis  policy. 

In  the  final  rule,  OSHA  reworded  the 
headings  for  paragraphs  (a),  (b),  and  (c) 
to  more  accurately  reflect  the  content  of 
the  respective  paragraphs.  Paragraph 
(a).  Paragraph  (a)  of  §  1926.97  addresses 
the  design  and  manufacture  of  the 
following  types  of  rubber  insulating 
equipment:  Blankets,  matting,  covers, 
line  hose,  gloves,  and  sleeves. 

(Paragraph  (b)  of  §  1926.97  contains 
general  requirements  for  other  types  of 
insulating  equipment  (see  the 
discussion  of  this  paragraph  later  in  this 
section  of  the  preamble).)  Paragraphs  (a) 
and  (c)  of  proposed  §  1926.97  were 
based  on  existing  §  1910.137(a)  and  (b); 
however,  the  proposal  added  Class  00 
equipment  to  the  classes  addressed  by 
the  existing  provisions  to  reflect  the 
coverage  of  Ais  new  class  of  equipment 
in  the  consensus  standards  (Exs.  0048, 
0051).  This  class  of  electrical  protective 
equipment  is  used  with  voltages  of  500 
volts  or  less.  OSHA  received  no 
comments  on  the  proposed  addition  of 
Class  00  electrical  protective  equipment. 

Paragraph  (a)(l)(i),  which  is  being 
adopted  without  change  from  the 
proposal,  requires  blankets,  gloves,  and 
sleeves  to  be  manufactured  without 
seams.  This  method  of  making  the 
protective  equipment  minimizes  the 
chance  that  the  material  will  split. 
Because  they  are  used  when  workers 
handle  energized  lines,  gloves  and 
sleeves  are  the  only  defense  an 
employee  has  against  electric  shock. 
Additionally,  the  stresses  placed  on 
blankets,  gloves,  and  sleeves  by  the 
flexing  of  the  rubber  during  normal  use 
could  cause  a  seam  to  separate  from 
tensile  or  shear  stress. 

The  prohibition  on  seams  does  not 
apply  to  tbe  other  three  types  of 
electrical  protective  equipment  covered 
by  paragraph  (a)  (covers,  line  hose,  and 
matting).  These  types  of  equipment 
generally  provide  a  more  indirect  form 
of  protection  because  they  insulate  the 
live  parts  from  accidental,  rather  than 
intended,  contact.  Moreover,  they  are 
not  usually  subject  to  similar  amounts 
or  types  of  flexing  and,  thus,  are  not 
subject  to  the  same  stress.’® 


■'^The  language  in  proposed  paragraph  (a)  has 
been  editorially  revised  in  the  final  rule  to  make  it 
clearer  that  the  paragraph  applies  to  rubber 
insulating  equipment  only. 

’“Flexing  can  cause  different  types  of  stress  on 
rubber,  including  tensile,  compression,  and  shear 
stress.  Rubber  insulating  line  hose  and  covers  are 
subject  to  the  greatest  amount  of  flexing  while 
employees  are  installing  them  on  an  energized  part. 
However,  employees  install  this  equipment  either 
with  live-line  tools  or  while  wearing  rubber 
insulating  gloves  and  sleeves.  Thus,  when  seam 


Paragraph  (a)(l)(ii),  which  is  being 
adopted  with  one  modification  from  the 
proposal,  requires  electrical  protective 
equipment  to  be  marked  to  indicate  its 
class  and  type.  The  class  marking 
indicates  the  voltage  with  which  the 
equipment  can  be  used;  the  type 
marking  indicates  whether  the 
equipment  is  ozone  resistant.  These 
markings  enable  employees  to  know  the 
uses  and  voltages  for  which  the 
equipment  is  suited.  This  provision  also 
permits  equipment  to  contain  other 
relevant  markings,  for  example,  the 
manufacturer’s  name,  the  size  of  the 
equipment,  or  a  notation  that  the 
equipment  is  manufactured  in 
accordance  with  the  relevant  consensus 
standards. 

Proposed  paragraphs  (a)(l)(ii)(G)  and 
(a)(l)(ii)(H)  would  have  required  rubber 
insulating  equipment  “other  than 
matting”  to  be  marked  as  Type  I  or  Type 
II  to  indicate  whether  or  not  it  was 
ozone-resistant.  Mr.  James  Thomas, 
President  of  ASTM  International, 
submitted  comments  recommending 
that  the  quoted  language  be  deleted 
from  these  paragraphs  because  the  “type 
classification  denotes  the  manufacturing 
material  being  either  Nonresistant  to 
Ozone  (Type  I)  or  Resistant  to  Ozone 
(Type  II)  and  applies  to  all  [rubber 
insulating  equipment],  including 
[mjatting”  (Ex.  0148). 

OSHA  agrees  that  the  ASTM 
standards  require  matting  to  be  marked 
with  the  type  to  indicate  whether  or  not 
it  is  ozone-resistant,  and  the  Agency  has 
adopted  the  commenter’s 
recommendation  in  the  final  rule. 

Mr.  Leo  Muckerheide  of  Safety 
Consulting  Services  recommended  that 
OSHA  require  marking  the  maximum 
use  voltage  on  electrical  protective 
equipment,  stating: 

Many  electrical  workers  work  with 
multiple  voltages  and  are  infrequent  users  of 
electrical  protective  equipment.  Therefore, 
expecting  them  to  remember  which  class  to 
use  with  which  voltage  is  a  potentially 
hazardous  problem.  This  problem  can  be 
easily  eliminated  by  having  the  maximum 
use  voltage  marked  on  the  electrical 
protective  equipment.  [Ex.  0180] 

OSHA  rejects  this  recommendation. 
First,  workers  using  electrical  protective 
equipment  receive  training  that  ensures 
that  they  know  which  class  of 
equipment  to  use  on  which  voltage.  The 


separation  is  likely,  the  employee  is  protected  by 
other  means. 

Rubber  insulating  matting  is  generally  laid  on  the 
floor  and  is  not  subject  to  the  type  of  flexing  that 
is  likely  to  cause  separation. 

The  maximum  use  voltages  for  individual 
classes  of  equipment  are  provided  in  Table  E— 4, 
discussed  under  the  summary  and  explanation  for 
paragraph  (c)(2)(i),  infra. 
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record  demonstrates  that  most  of  the 
workers  covered  by  §  1910.269  and 
subpart  V  are  highly  trained  (see,  for 
example,  Tr.  1228)  and  use  electrical 
protective  equipment  to  work  on 
energized  lines  on  a  regular,  often  daily, 
basis  (see,  for  example,  Tr.  394,  889, 
1218-1219).  Furthermore,  several  OSHA 
standards  require  training  for  employees 
working  on  or  near  exposed  energized 
parts,  when  electrical  protective 
equipment  would  also  be  required.  For 
instance,  final  §§  1910.269(a)(2)(ii)(D) 
and  1926.950(b)(2)(iv)  require  training 
in  the  use  of  electrical  protective 
equipment  for  qualified  employees 
performing  electric  power  generation, 
transmission,  and  distribution  work. 
Paragraph  (c)(2)  of  §  1910.333  contains  a 
similar  requirement  for  workers 
performing  other  types  of  general 
industry  electrical  work.  Paragraph 
(b)(2)  of  §  1926.21  contains  training 
requirements  for  workers  performing 
c:onstruction  wt)rk.  Although  this 
nxjuirement  is  more  general  than  the 
training  nujuirement  in  this  final 
standard,  §  192().21  requires  training  in 
OSllA  standards  ajiplicahle  to  the 
(!inj)l()ye(!’s  work  enviroinrunit. 

.Second,  electrical  protective 
(Kjuipment  meeting  the  ap])licahle 
consensus  .standards  is  mannfactured 
with  the  (;la.ss  ratings  incliKhui,  hut 
generally  without  labels  for  maximnrn 
use  voltages.  (See,  for  example,  Fxs. 

0048,  0049,  00.60,  0066,  0067,  0068.) 
Requiring  electrical  protective 
equipment  to  be  marked  with  its 
maximum  use  voltage  would  likely 
force  employers  to  mark  the  equipment 
themselves.  OSHA  believes  that  the 
permanent  class-rating  marking  placed 
on  electrical  protective  equipment  by 
the  manufacturer  provides  adequate 
information  and  is  less  likely  to  wear  off 
over  the  useful  life  of  the  equipment 
than  any  marking  put  in  place  by  an 
employer.  Thus,  the  Agency  concludes 
that  a  requirement  for  marking  the 
maximum  use  voltage  on  electrical 
protective  equipment  is  unnecessary. 

Mr.  Frank  Owen  Brockman, 
representing  Farmers  Rural  Electric 
Cooperative  Corporation,  recommended 
that  OSHA  also  require  that  the 
markings  include  the  company  testing 
the  equipment,  the  test  date,  and  owners 
of  the  equipment  (Ex.  0173).  He  did  not 
explain  how  including  this  additional 
information  in  the  markings  would 
better  protect  employees.  Moreover, 
although  requiring  the  employer  to  note 
the  date  equipment  is  tested  does 
enhance  worker  protection,  final 
paragraph  (c)(2)(xii)  of  §  1926.97 
addresses  this  matter  by  requiring  the 
employer  to  certify  that  equipment  has 
successfully  passed  the  periodic  testing 


required  by  the  final  rule  and  by 
requiring  Ais  certification  to  identify 
the  equipment  that  passed  the  test  and 
the  date  it  was  tested.  OSHA  agrees  with 
Mr.  Brockman  that  keeping  workers 
aware  of  the  date  of  last  testing  would 
enhance  worker  protection.  Therefore, 
OSHA  revised  the  language  in  final 
paragraph  (c)(2)(xii)  to  also  require  that 
the  certification  required  by  the  rule  be 
made  available  to  employees  or  their 
authorized  representatives. 

It  should  be  noted  that,  although  not 
required,  the  markings  suggested  by  Mr. 
Muckerheide  and  Mr.  Brockman  are 
permitted  under  paragraph  (a)(l)(ii)(I). 

Paragraph  (a)(l)(iii)  requires  all 
markings  to  be  nonconductive  and  to  be 
applied  so  as  not  to  impair  the 
insulating  properties  of  the  equipment. 
OSHA  did  not  receive  any  comments  on 
this  provision  in  the  propo.sal  and  has 
carried  it  forward  without  change  into 
tlie  final  rule.  This  recjuirement  en.sures 
that  no  marking  int(!rfen!.s  with  the 
juotection  to  he  ])rovided  hy  the 
(upiipment. 

Paragraph  (a)(1)(iv),  which  is  being 
ad()])ted  without  change;  from  the; 
|)roposal,  nupiires  markings  on  gloves  to 
he  coidin(!(l  to  the;  cull  area. As  O.SHA 
ex|)lained  in  the  pr(;amhle  to  the 
])ropo.sed  rule,  markings  in  other  areas 
coidd  j)0.s.sit)ly  wear  off  (70  FK  34828). 
Moreover,  having  the  markings  in  one 
place  will  allow  the  employee  to 
determine  the  cla.ss  and  type  of  glove 
(]uickly.  Finally,  as  discussed  later  in 
this  .section  of  the  preamble,  final 
paragraph  (c)(2)(vii)  requires  that  rubber 
gloves  normally  be  worn  under 
protector  gloves.  Because  a  protector 
glove  is  almost  always  shorter  than  the 
corresponding  rubber  glove  with  which 
it  is  worn,  and  because  the  cuff  of  the 
protector  glove  can  easily  be  pulled 
back  without  removal,  it  is  easy  to  see 
markings  on  the  cuff  portion  of  the 
rubber  glove  beneath.  Any  marking 
provided  on  the  rubber  glove  in  an  area 
outside  of  the  cuff  could  not  be  seen 
with  the  protector  glove  in  place. 

Paragraph  (a)(2)  of  final  §  1926.97 
contains  electrical  requirements  for 
rubber  insulating  blankets,  matting,  line 
hose,  gloves,  and  sleeves.  As  previously 
discussed,  this  provision  uses 
performance  language,  and  does  not 
contain  a  lengthy  discussion  of  specific 
test  procedures. 

Paragraph  (a)(2)(i),  which  is  being 
carried  forward  from  the  proposed  rule, 
requires  electrical  protective  equipment 
to  be  capable  of  withstanding  the  ac 
proof-test  voltages  in  Table  E-1  or  the 
dc  proof-test  voltages  in  Table  E-2  of 


20  The  cuff  area  is  the  area  near  the  reinforced 
edge  of  the  glove. 


the  standard. 21  The  proof-test  voltages 
listed  in  these  tables  have  been  derived 
from  the  current  ASTM  standards, 
which  also  contain  detailed  test 
procedures  that  can  be  used  to 
determine  whether  electrical  protective 
equipment  is  capable  of  withstanding 
these  voltages.  As  previously  discussed, 
these  details  were  not  included  in  the 
proposed  rule,  and  this  approach  is 
being  carried  forward  in  the  final  rule. 
Paragraph  (a)(2)(i)(A)  replaces  those 
details  with  a  performance-oriented 
requirement  that  any  proof  test  can  be 
used  as  long  as  it  reliably  indicates  that 
the  equipment  can  withstand  the  proof- 
test  voltage  involved. 

Mr.  Muckerheide  with  Safety 
Consulting  Services  stated  that  the 
.standard  for  rubber  insulating  gloves, 
ASTM  D120,  li.sts  a  280-millimeter 
glove  in.stead  of  the  267-millimeter 
glove  listed  in  Table  K-1  in  the 
j)ropo.sed  rule  (Ex.  0180).  He 
i(;commemled  making  O.SHA’s  standard 
consistent  with  the  A.STM  standard  or 
(jxplaining  tlu;  dillerencc!  in  tin; 
standard. 

O.SHA  is  revising 'I’ahh;  E-1  from  the 
|)r()])o.sal  in  response  to  this  conmumt. 

O.SHA  based  proj)o.s(!d  Tahle  I'i-I  on 
Table  1-2  in  (sxi.sting  ^  1 91 0.1 37,  which, 
in  turn,  was  based  on  the  1987  edition 
of  ASTM  1)120.  .Section  It). 3.1  of  A.S'l’M 
1)120-15)87  li.sts  four  standard  hmgths 
for  (ila.ss  t)  rubber  insulating  gloves:  275), 
3.66,  406,  and  4.67  millimeters.  Tahle  2 
in  that  edition,  however,  listed  267 
millimeters  as  the  shorte.st  length  glove 
even  though  the  shortest  standard 
length  was  279  millimeters. 

Unlike  the  1987  edition  of  the 
consensus  standard,  the  latest  edition, 
ASTM  Dl 20-2009,  rounds  up  the 
standard  metric  sizes.  Thus,  the  relevant 
consensus  standards  for  rubber 
insulating  gloves  list  four  standard  sizes 
of  280,  360,  410,  and  460  millimeters  for 
Classes  00,  0,  1,  2,  3,  and  4  gloves.  The 
table  in  the  2009  edition  of  the 
consensus  standard  corresponding  to 
Table  2  in  the  1987  edition  lists  a  280- 
millimeter  glove  as  the  shortest  one. 

Based  on  this  information,  OSHA 
concludes  that  the  appropriate  length 
for  the  shortest  glove  is  280  millimeters. 
In  addition,  the  Agency  does  not 
consider  the  difference  between  the  280- 
millimeter  length  recommended  by  Mr. 


21  Existing  §  1910.137  contains  Table  1-2  through 
Table  1-6,  and  the  proposal  did  not  redesignate 
those  tables.  The  final  rule  revises  all  of  §  1910.137 
so  as  to  redesignate  the  tables,  starting  with  Table 
1-1.  Consequently,  existing  Table  1-2  corresponds 
to  Table  1-1  in  the  final  rule,  existing  Table  1-3 
corresponds  to  Table  1-2  in  the  final  rule,  existing 
Table  1—4  corresponds  to  Table  1-3  in  tbe  final  rule, 
existing  Table  1-5  corresponds  to  Table  1-4  in  the 
final  rule,  and  existing  Table  1-6  corresponds  to 
Table  1-5  in  the  final  rule. 
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Muckerheide  and  the  267-millimeter 
proposed  length  to  be  substantial.  The 
1987  and  2009  editions  of  the  consensus 
standard  each  permit  a  glove  to  vary 
from  the  standard  length  by  as  much  as 
13  millimeters.  Thus,  a  280-millimeter 
glove  can  be  as  short  as  267  millimeters. 
However,  to  ensure  consistency  with  the 
latest  consensus  standard,  OSHA  is 
adopting,  in  Table  E-1,  both  the  280- 
millimeter  glove  length  in  place  of  the 
proposed  267-millimeter  length  and  the 
rounded-up  metric  sizes,  as  listed  in  the 
latest  edition  of  the  consensus  standard. 

Paragraph  (a)(2)(i)(B),  which  is  being 
adopted  as  proposed,  requires  the  proof- 
test  voltage  to  be  applied  continuously 
for  1  minute  for  insulating  matting  and 
3  minutes  for  other  insulating 
equipment.  These  times  are  derived 
from  on  the  ])roof-tost  times  given  in  the 
AS'I’M  design  standards  and  ,'ire 
appropriate  for  testing  the  design 
(;a])al)ilities  of  tjhjctrical  prot(!ctive 
e(|uipiu(!iit. 

I’aragraph  (a)(2)(i)((;),  which  is  being 
adopted  as  proposful,  re(|nires  rnl)t>(!r 
insulating  gloves  to  he  capable  of 
withstanding  the  ac  |)rool-test  voltage 
indicated  in  'I'able  i'i-1  of  tin;  standard 
after  a  Ki-honr  water  soak.  If  robber 
insulating  gloves  absorb  water,  a 
reduction  in  insniating  properties  will 
resell.  Idectrical  work  is  sometimes 
performed  in  the  rain,  iind  an 
employee’s  perspiration  is  oft(m  pnj.stml 
while  the  gloves  are  in  use,  so  wat(!r 
absorption  is  a  critical  proj)erty.  The 
soak  test  is  needed  to  ensure  that  rubber 
insulating  gloves  can  withstand  the 
voltage  involved  under  those 
conditions. 

It  should  be  noted  that  the  soak  test 
is  a  separate  test  from  the  initial  proof 
test.  Gloves  must  be  capable  of  passing 
both  tests. 

Paragraph  (a)(2)(ii),  which  is  being 
adopted  as  proposed,  prohibits  the  60- 
hertz  ac  proof-test  current  from 
exceeding  the  values  specified  in  Table 
E-1  at  any  time  during  the  test  period. 
The  currents  listed  in  the  table  have 
been  taken  from  ASTM  Dl 20-09.  This 
provision  in  the  final  rule  is  important 
because,  when  an  ac  proof  test  is  used 
on  gloves,  the  resulting  proof-test 
current  gives  an  indication  of  the 
validity  of  the  gloves’  make-up,  the 
dielectric  constant  of  the  type  of 
material  used,  its  thickness,  and  the 
total  area  under  test. 

Under  paragraph  (a)(2)(ii)(A),  which 
is  being  adopted  without  change  from 
the  proposal,  the  maximum  current  for 
ac  voltages  at  frequencies  other  than  60 
hertz  is  computed  from  the  direct  ratio 
of  the  frequencies.  This  provision 
ensures  that  maximum  current  is 
equivalent  for  varying  frequencies. 


Paragraph  (aK2)(ii)(B),  which  is  being 
adopted  as  proposed,  specifies  that 
gloves  to  be  tested  be  filled  with  and 
immersed  in  water  to  the  depth  given  in 
Table  E-3  and  that  water  be  added  to  or 
removed  from  the  glove  as  necessary  to 
ensure  that  the  water  level  is  the  same 
inside  and  outside  the  glove.  Table  E- 
3  is  derived  from  ASTM  D120  and  is 
valid  for  the  proof-test  currents  listed  in 
Table  E-1.  During  the  ac  proof  test,  a 
gloves  is  filled  with,  and  immersed  in, 
water,  and  the  water  inside  and  outside 
the  glove  forms  the  electrodes.  The  ac 
proof-test  current  is  dependent  on  the 
length  of  the  portion  of  the  glove  that  is 
out  of  the  water.  Because  the  proof-test 
current  is  a  function  of  immersion 
depth,  it  is  important  to  specify  the 
depth  in  the  rule.^'‘‘ 

Paragraph  (a)(2)(ii)(G)  requires  that, 
after  the  16-hour  water  soak  specified  iu 
|)aragraph  (a)(2)(i)(G),  the  (iO-hertz 
proof-test  current  not  exceed  the  valiuis 
given  in  Tahle  E-1  hy  more  than  2 
milliamperes.  The  allowahle  |)rool-t(!st 
current  must  lx;  increased  for  |)roor  tests 
on  gloves  alh;;'  a  1  li-honr  water  .soak 
because  Ibe  gloves  absorb  a  small 
amount  of  water,  wliicli  resnils  in 
sligblly  increased  cnrreni  (hiring  Ibe 
lest.  'I'be  final  rnh;  was  deriv(;(l  from 
AS'I’M  1)120,  winch  allows  an  increase 
in  tin;  pnxif-lest  cnrr(;nl  of  2 
milliampenis.  If  tin;  proof-test  current 
incr(;ases  more  than  2  milliamperes,  it 
indicat(;s  that  the  gloves  ahsorhed  too 
much  water.  OSHA  has  revi.sed  this 
provision  in  the  final  rule  to  indicate 
more  clearly  that  it  is  a  requirement 
rather  than  an  exception. 

Paragraph  (aK2)(iii),  which  is  being 
adopted  without  change  from  the 
proposed  rule,  prohibits  electrical 
protective  equipment  that  has  been 
subjected  to  a  minimum  breakdown 
voltage  test  from  being  used  to  protect 
employees  from  electrical  hazards.  The 
relatively  high  voltages  used  in  testing 
electrical  protective  equipment  for 
minimum  breakdown  voltage  can 
damage  the  insulating  material  under 
test  (even  if  the  equipment  passes).  The 
intent  of  this  rule  is  to  prohibit  the  use 
of  equipment  that  has  been  tested  for 
minimum  breakdovm  voltage  under 


22  Atmospheric  conditions  might  invalidate  the 
test  results  at  the  clearances  specified  in  Table  E- 
3.  For  instance,  imder  certain  atmospheric 
conditions,  the  air  between  the  water  inside  and 
outside  the  glove,  which  forms  the  two  electrodes, 
might  flash  over,  and  thereby  invalidate  the  test 
results  and  damage  the  glove.  As  another  example, 
some  atmospheric  conditions  can  lead  to  excessive 
corona  and  the  formation  of  ozone  that  ventilation 
cannot  sufficiently  dissipate.  To  account  for  these 
atmospheric  conditions,  final  Table  E-3  contains  a 
note  that  provides  that,  if  atmospheric  conditions 
make  these  clearances  impractical,  the  clearances 
may  be  increased  by  a  maximum  of  25  mm.  (1  in.). 


conditions  equivalent  to  those  in  the 
ASTM  standards,  because  minimum 
breakdown  tests  are  destructive.  Such 
tests  are  performed  only  on  equipment 
samples  that  are  to  be  discarded. 

Paragraph  (a)(2)(iv),  which  is  being 
adopted  as  proposed,  requires  ozone- 
resistant  material  (Type  II)  to  be  capable 
of  withstanding  an  ozone  test  that  can 
reliably  indicate  that  the  material  will 
resist  ozone  exposure  in  actual  use. 
Standardized  ozone  tests  are  given  in 
the  ASTM  specifications  listed  in  the 
note  following  paragraph  (a)(3)(ii)(B), 
and  compliance  with  these 
specifications  will  be  deemed 
compliance  with  this  OSHA 
requirement.  Around  high-voltage  lines 
and  equipment,  a  luminous  discharge, 
called  electric  corona,  can  occur  diie  to 
ionization  of  the  .surrounding  air  caused 
by  a  voltage  gradient  that  exciieds  a 
certain  critical  value.  'I’lu;  blue  corona 
discharge  is  accoinpani(;d  hy  a  hissing 
noi.si;  and  hy  ozone,  which  can  can.se 
damage  to  c(;rlain  lypcis  of  rubber 
insniating  mat(;rial.s.  Tlxirefore,  when 
then;  is  a  chance  that  ozone  may  lx; 
|)ro(hic(;d  at  a  work  location,  (;l(;clrical 
protective  (;(|ni|mx;nl  imxh;  of  ozom;- 
r(;.sistanl  mal(;rial  is  fr(;(|ii(;nt ly  ns(;d. 

Tlx;  final  rnh;  (;nsnr(;.s  that  ozoni;- 
r(;sistant  mal(;rial  will,  in  fact,  lx; 
r(;.si.slanl  to  tlx;  (l(;l(;rioraling  (;ff(;cl.s  of 
tin;  gas.  'I'ln;  final  rnh;  also  provi(h;s  that 
visible;  signs  of  ozom;  (h;l(;rioration, 
such  as  ch(;cking,  cracking,  bn;aks,  and 
pitting,  an;  evid(;nce  of  failure  to  m(;(;t 
the  r(;quirements  for  ozon(;-r(;sistant 
inat(;rial.^'^ 

Paragraph  (a)(3)  addres.ses  the 
workmanship  and  finish  of  electrical 
protective  equipment.  Because  physical 
irregularities  can  interfere  with  the 
insulating  properties  of  the  equipment 
and  thus  reduce  the  protection  it 
affords,  paragraph  (a)(3)(i)  prohibits  the 
presence  of  physical  irregularities  that 
can  adversely  affect  the  insulating 
properties  of  the  equipment  and  that 
can  be  detected  by  the  tests  or 
inspections  required  under  other 
provisions  in  §  1926.97.  In  the  final  rule, 
OSHA  has  revised  the  language  for  this 
provision  to  clarify  that  “harmful 
physical  irregularities’’  (the  term  used 
in  the  proposal)  means  “physical 
irregularities  that  can  adversely  affect 
the  insulating  properties  of  the 
equipment.” 

OSHA  recognizes  that  some  minor 
irregularities  are  nearly  unavoidable  in 
the  manufacture  of  rubber  goods,  and 


23  ASTM  F819-10,  Standard  Terminology 
Relating  to  Electrical  Protective  Equipment  for 
Workers,  which  is  listed  in  the  note  following 
paragraph  (a)(3)(iiKB),  defines  “ozone  cutting  and 
checking”  as:  “Cracks  produced  by  ozone  in  a 
material  imder  mechanical  stress.” 


Federal  Register/ Vol.  79,  No.  70 /Friday,  April  11,  2014 /Rules  and  Regulations 


20331 


these  imperfections  may  be  present  in 
the  insulating  materials  without 
significantly  affecting  the  insulation. 
Paragraph  (a)(3Kii),  which  is  being 
adopted  without  change  from  the 
])roposal,  de.scribes  the  types  of 
imperfections  that  are  permitted.  Even 
with  these  imperfections,  electrical 
j)rotective  ecpiipment  must  he  capable  of 
jjassing  the  electrical  tests  specified  in 
paragraph  (a)(2). 

Since  paragraph  (a)  of  final  §  1926.97 
is  written  in  performance-oriented 
language,  OSHA  has  included  a  note  at 
the  end  of  the  paragraph  stating  that 
rubber  insulating  equipment  meeting 
the  requirements  of  the  listed  ASTM 
standards  will  be  deemed  in  compliance 
with  the  performance  requirements  of 
final  §  1926.97(a).  This  list  of  ASTM 
standards  references  the  latest  revisions 
of  those  documents.  The  Agency  has 
reviewed  the  referenced  ASTM 
standards  and  has  found  them  to 
provide  suitable  guidance  for 
compliance  with  the  performance 
criteria  of  §  1926. 97(a). 

Paragraph  (b).  Paragraph  (b)  of  final 
§  1926.97  addresses  electrical  protective 
equipment  other  than  the  rubber 
insulating  equipment  addressed  in 
paragraph  (a).  Equipment  falling  under 
this  paragraph  includes  plastic  guard 
equipment,  insulating  barriers,  and 
other  protective  equipment  intended  to 
provide  electrical  protection  to 
employees. 

Mr.  Steven  Theis,  representing  MYR 
Group,  requested  that  OSHA  clarify  that 
equipment  complying  with  the  ASTM 
and  IEEE  consensus  standards 
mentioned  in  the  proposal  would 
constitute  compliance  with  the  final 
rule  (Ex.  0162).  In  the  proposal,  OSHA 
pointed  to  ASTM  F712.  OSHA  has 
reviewed  ASTM  F712-06  (2011)  and 
has  found  that  it  provides  suitable 
guidance  for  plastic  guard  equipment 
that  employers  can  use  to  comply  with 
final  §  1926.97(b).  To  clarify  the 
standard,  OSHA  has  added  a  new  note 
to  paragraph  (b)  to  indicate  that  OSHA 
will  consider  plastic  guard  equipment  to 
conform  to  the  performance 
requirements  of  paragraph  (b)  if  it 
meets,  and  is  used  in  accordance  with, 
ASTM  F712-06  (2011). 

In  the  proposal,  the  Agency  also 
pointed  to  IEEE  Std  516,  Guide  for 
Maintenance  Methods  on  Energized 
Power  Lines,  as  support  for  the  electrical 
criteria  in  proposed  paragraph  (b).  The 
Agency  has  not  referenced  this 
consensus  standard  in  the  final  rule. 


See  the  extended  discussion,  earlier  in  this 
section  of  the  preamble,  on  how  to  address  future 
revisions  of  the  listed  consensus  standards,  as  well 
as  earlier  versions  of  the  listed  consensus  standards. 


The  IEEE  .standard  does  not  contain 
sjjecifications  or  te.st  methods  for 
(dectrical  protective  equipment.  Instead, 
that  consen.sus  .standard  contains  work 
methods  for  live-line  work,  including 
criteria  for  evaluating  insulating  tools 
and  (jquipment.  The  Agency  notes  that 
the  criteria  for  evaluating  insulating 
tools  and  equipment  specified  in  the 
IEEE  standard  are  equivalent  to  the 
design  criteria  for  electrical  protective 
(iquipment  contained  in  paragraph  (h)  in 
the  final  rule. 

Paragraph  (b)(1),  which  is  being 
adopted  without  substantive  change 
from  the  proposed  rule,  requires 
electrical  protective  equipment  to  be 
capable  of  withstanding  any  voltage  that 
might  be  imposed  on  it.  The  voltage  that 
the  equipment  must  withstand  includes 
transient  overvoltages,  as  well  as  the 
nominal  voltage  that  is  present  on  an 
energized  part  of  an  electric  circuit. 
Equipment  withstands  a  voltage  if  it 
maintains  its  integrity  without  flashover 
or  arc  through. 

Equipment  conforming  to  a  national 
consensus  standard  for  that  type  of 
equipment  will  generally  be  considered 
as  complying  with  this  rule  if  that 
standard  contains  proof  testing 
requirements  for  the  voltage  involved. 

In  the  proposal,  OSHA  considered 
accepting  electrical  protective 
equipment  that  was  capable  of  passing 
a  test  equivalent  to  that  described  in 
ASTM  F712  or  IEEE  Std  516  for  types 
of  equipment  not  addressed  by  any 
consensus  standard.  OSHA  invited 
comments  on  whether  these  standards 
contain  suitable  test  methods  and 
whether  equipment  passing  those  tests 
should  be  acceptable  under  the  OSHA 
standard. 

Rulemaking  participants  generally 
agreed  that  the  consensus  standards 
provide  suitable  guidance  for  the 
equipment  they  addressed.  (See,  for 
example,  Exs.  0162,  0230.)  For  instance, 
IBEW  stated: 

The  test  methods  referenced  in  these 
standards  are  suitable  for  the  types  of 
equipment  they  are  designed  for  .  .  .  [This] 
equipment  [has]  proven  to  be  acceptable  for 
use  in  this  industry.  [Ex.  0230] 

Mr.  Steven  Theis  of  MYR  Group  agreed 
that  the  “specified  standards  contain 
suitable  test  methods”  (Ex.  0162). 

As  noted  previously,  OSHA  has 
reviewed  ASTM  F712-06  (2011)  and 
found  that  it  provides  suitable  guidance 
for  compliance  with  final  paragraph  (b). 
The  Agency  has  included  a  note  in  the 
final  rule  to  indicate  that  plastic  guard 
equipment  is  deemed  to  conform  to  the 
performance  requirements  of  paragraph 
(b)  if  the  equipment  conforms  to  that 
consensus  standard. 


ASTM  maintained  that  none  of  the 
ASTM  standards  li.sted  in  the  proposed 
standard  contain  an  impulse  test 
method  for  transient  overvoltages  (Ex. 
t)148).  The  organization  recommended 
that  the  final  rule  reflect  the  current 
referenced  consen.sus  standards. 

A.STM  miscon.strues  juiragraph  (h)(1) 
of  the  final  rule.  Paragraph  (b)(1)  of  the 
filial  rule  does  not  require  impul.se 
te.sting  as  ASTM  alleges.  Rather,  it  is  a 
jierformance  requirement  that 
equipment  he  capable  of  withstanding 
both  the  steady-state  voltages  and 
transient  (or  impulse)  overvoltages,  to 
which  it  will  be  subjected.  Both  typos  of 
voltages  can  appear  acro.ss  the 
equipment  during  use.  (See  the 
summary  and  explanation  for  final 
§  1926.960(c)(1),  later  in  this  section  of 
the  preamble,  for  a  discussion  of 
maximum  transient  overvoltages  that 
can  appear  on  electric  power  lines  and 
equipment.) 

The  typical  test  method  contained  in 
the  ASTM  standards  for  determining 
minimum  breakdown  voltage  (or 
withstand  voltage)  requires  testing  at 
substantially  higher  voltages  than  those 
on  which  the  equipment  will  be  used. 
(See,  for  example,  Exs.  0048,  0053, 

0071.)  In  addition,  minimum 
breakdown  voltage  testing  is  performed 
using  a  steadily  rising  ac  voltage,  in 
contrast  to  impulse  testing,  in  which  the 
overvoltage  is  applied  for  a  very  short 
period  [id.).  As  noted  in  IEEE  Std  516- 
2009,  the  existing  standards  for 
insulating  tools  and  equipment  do  not 
address  whether  equipment  passing  the 
ac  withstand  voltage  tests  in  those 
standards  will  also  withstand  transient 
voltage  stresses  (Ex.  0532).  However,  the 
IEEE  standard  suggests  the  use  of  a  1.3 
ratio  to  convert  ac  withstand  voltages  to 
impulse,  or  transient,  voltages  [id.]. 
While  the  IEEE  standard  notes  that 
research  in  this  area  is  ongoing,  OSHA 
concludes  that,  in  the  absence  of  better 
information,  employers  may  rely  on  this 
ratio  and  multiply  the  ac  minimum 
breakdown  voltage  for  protective 
equipment  by  this  value  to  determine  if 
that  equipment  can  withstand  the 
expected  transient  overvoltages  on 
energized  circuits.  For  example, 
insulating  equipment  with  a  minimum 
breakdown,  or  withstand,  voltage  of 
20,000  volts  is  capable  of  withstanding 
a  maximum  transient  overvoltage  of 
26,000  volts.  This  equipment  would  be 
acceptable  for  use  to  protect  employees 
from  phase-to-ground  exposures  on  a 
circuit  operating  at  15-kilovolt,  phase- 
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t()-])has(:,  with  a  3.0  per  \uiit  maximum 
transient  overvoltage.^'’ 

The  Alc'ihama  Rural  Kleetrie 
Association  f)i' Cooperatives,  requested 
that  OSHA  j)rovide  a  definition  of 
“transient  ovenvoltage”  and  a  suggested 
method  of  calcidation  (I'ix.  t)224). 

Ififd'i  Std  51()-2009  contains  the 
following  snitahl(!  guidance  (although, 
as  stated  earlier,  the  standard  does  not 
contain  specifications  or  test  methods 
for  electrical  protective  e(jiiipment). 

First,  the  IFKE  standard  contains  the 
industry-recognized  definition  of 
“transient  overvoltage,”  which  reads  as 
follows; 

Voltage  that  exceeds  the  maximum 
operating  line-to-ground  voltage.  This  voltage 
may  be  the  result  of  a  transient  or  switching 
surge.  [Ex.  0532 

Second,  the  IEEE  consensus  standard 
contains  methods  of  determining  the 
maximum  transient  overvoltage  on  an 
electric  power  generation,  transmission, 
or  distribution  system  and,  as  noted 
earlier,  discusses  comparing  the  ability 
of  insulation  equipment  to  withstand  a 
transient  overvoltage  based  on  its  ability 
to  withstand  voltages  under  more 
typical  testing  conditions  (Ex.  0532). 
OSHA  has  not  duplicated  this 
information  in  §  1926.97.  It  is 
copyrighted  information  that  is  publicly 
available.  However,  OSHA  concludes 
that  the  IEEE  standard  provides  suitable 
guidance  that  can  assist  employers  in 
complying  with  paragraph  (b)(1)  and 
has  added  a  reference  to  that  consensus 
standard  in  the  note  following  that 
paragraph  in  the  final  rule. 

The  proposed  rule  invited  comments 
on  the  need  to  set  specific  electrical 
performance  values  in  the  standard  and 
on  whether  the  electrical  test  criteria  in 
ASTM  F968  ^7  (which  were  summarized 
in  Table  IV-1  and  Table  IV-2  of  the 
preamble  to  the  proposal  (70  FR  34830)) 
could  be  applied  to  all  types  of 
electrical  protective  equipment  covered 
by  proposed  paragraph  (b).  IBEW 
commented  that  the  test  values  and  use 
values  in  ASTM  F968  are  appropriate 
for  electrically  insulating  plastic  guard 


25  The  maximum  impulse  voltage  for  this 
equipment  is  20  kilovolts  times  1.3,  or  26  kilovolts. 
The  maximum  phase-to-ground  use  voltage  for  the 
equipment  is  26  kilovolts  divided  by  the  maximum 
transient  over\'oltage  in  kilovolts,  or  8.7  kilovolts. 
The  phase-to-phase  circuit  voltage  for  this  exposure 
is  8.7  kilovolts  times  V3,  or  15  kilovolts. 

25  This  is  the  definition  of  “overvoltage,”  for 
which  “transient  overvoltage”  is  a  synonym. 

22  The  proposal  noted  that  there  were  two  ASTM 
standards  addressing  plastic  guard  equipment, 
F712,  which  contained  test  methods,  and  F968, 
which  contained  specifications  (70  FR  34829- 
34830,  June  15,  2005).  ASTM  has  since  combined 
those  two  standards  into  a  single  one,  F712-06 
(2011),  which  contains  both  test  methods  and 
specifications  for  plastic  guard  equipment. 


equipment,  hut  suggested  that  the 
values  are  not  suitable  for  other  types  of 
etpjipment  hecau.se  plastic  guard 
(upiipmeut  is  de.sigued  to  jierform 
differently  than  other  types  of  electrical 
jrrotective  (xpiijiment  (Ex.  0230).  Ha.sed 
on  the  IDEW  comment,  OSHA  has  not 
included  in  the  final  rule  the  values 
from  Tahle  lV-1  and  Table  lV-2. 
Moreover,  since  the  final  rule  is  written 
in  jierformauce  terms,  inclusion  of 
values  like  tho.se  included  in  the.se 
tables  is  unnec;e.s.sary. 

Final  paragraph  (b)(2)  addre.s.se.s  the 
properties  of  in.sulating  equipment  that 
limit  the  amount  of  current  to  which  an 
employee  is  expo.sed.  Paragraph 
(b)(2)(i),  which  is  being  adopted  without 
change  from  the  proposal,  requires 
electrical  protective  equipment  used  as 
the  primary  insulation  of  employees 
from  energized  parts  to  be  capable  of 
passing  a  test  for  current  (that  is,  a  proof 
test)  when  subjected  to  the  highest 
nominal  voltage  on  which  the 
equipment  is  to  be  used.  Paragraph 
(b)(2)(ii),  which  is  also  being  adopted  as 
proposed,  provides  that  during  the  test, 
the  equipment  current  may  not  exceed 
1  microampere  per  kilovolt  of  phase-to- 
phase  applied  voltage.  This  requirement 
will  prevent  dangerous  electric  shock  to 
employees  by  prohibiting  use  of  both 
poor  insulating  materials  and  good 
insulating  materials  that  are 
contaminated  with  conductive 
substances  (for  example,  fiberglass- 
reinforced  plastic  coated  with  a 
conductive  finish).  The  limit  for  current 
has  been  derived  from  IEEE  Std  516, 
and  OSHA  believes  such  a  limit  is 
reasonable  and  appropriate. 

In  the  preamble  to  the  proposed  rule, 
the  Agency  invited  comments  on 
whether  another  value  would  better 
protect  employees.  IBEW  commented  on 
this  issue  as  follows: 

The  IEEE  Standard  516  limit  of  1 
microampere  per  kilovolt  of  phase-to-phase 
applied  voltage  is  appropriate  for  testing 
equipment  used  for  primary  insulation  of 
employees  from  energized  parts.  This  limit 
has  apparently  worked  to  keep  inferior 
protective  equipment  of[f]  the  market.  [Ex. 
0230] 

One  commenter  was  concerned  that 
the  proposed  current  limit  might  not 
protect  employees  in  the  event  that  a 
fault  occurred  (Ex.  0126).  OSHA 
believes  that  this  concern  is  unfounded. 
During  a  fault,  the  voltage  on  a  circuit 
typically  falls,  and  the  equipment 
current  would  fall  with  it.  Although  it 
is  possible  that  transient  overvoltages 
may  occur,  either  during  a  fault  on  an 
adjacent  phase  or  during  switching 
operations,  such  overvoltages  are 
extremely  short  in  duration,  and  the 
possible  resulting  increase  in  equipment 


current  .sbould  not  prove  life- 
tbreatening  to  emjjloyees. 

A.STM  .stated  that  tlie  only  one  of  its 
.standards  that  includes  a  1- 
inicroampere  ])er  kilovolt  reejuinunent  is 
ASTM  F712  on  |)la.stic  guard  (K]ui|nnent 
(Ex.  0148).  The  organization 
recoininended  that  OSHA  limit  this 
provision  to  this  type  of  (ujnipimnit. 

O.SllA  is  not  adopting  ASTM’s 
nicoinmendation.  The  Agency  notes  that 
ASTM  F712  is  not  the  only  A.STM 
.standard  that  limits  equipment  current 
to  values  less  than  1  microampere  per 
kilovolt  of  test  voltage.  ASTM  E711, 
Standard  Specification  for  Fiberglass- 
Reinforced  Plastic  (FRP)  Rod  and  Tube 
Used  in  Live  Line  Tools,  limits 
maximum  current  during  the  dielectric 
testing  prescribed  in  that  standard  to 
values  substantially  less  than  1 
microampere  per  kilovolt  of  test  voltage 
(Ex.  0053). 78  Further,  as  noted 
previously,  this  limit  has  been  derived 
from  IEEE  Std  516.  Thus,  OSHA 
concludes  that  the  1 -microampere  limit 
is  reasonable  and  appropriate.^^ 

Note  1  to  paragraph  (b)(2),  which  is 
being  adopted  without  substantive 
change  from  the  proposal,  emphasizes 
that  this  paragraph  applies  to  equipment 
that  provides  primary  insulation  from 
energized  parts,  which  is  consistent 
with  the  plain  language  of  paragraph 
(b)(2)(i).  'The  note  also  clarifies  that 
paragraph  (b)(2)  does  not  apply  to 
equipment  used  for  secondary 
insulation  or  equipment  used  for  brush 
contact  only.  OSHA  considers  primary 
insulation  to  be  the  insulation  that  is 
placed  directly  between  an  employee 
and  an  energized  part  or,  for  live-line 
barehand  work,  between  an  employee 
and  ground.  Insulation  that 
supplements  the  primary  insulation,  for 
example,  a  second  form  of  insulation 
placed  between  the  employee  and 
ground  (in  addition  to  the  primary 
insulation),  is  secondary  insulation. 

Note  2  to  paragraph  (b)(2),  which  is 
being  adopted  without  change  from  the 
proposal,  provides  that  when  equipment 
is  tested  with  ac  voltage,  the  current 
measured  during  the  test  consists  of 
three  components:  (1)  Capacitive 


28  Table  2  in  ASTM  F711-02  sets  maximum 
leakage  current  for  different  types  of  rod  and  tube 
used  in  live-line  tools  (Ex.  0053).  The  highest  value 
in  this  table  is  14  microamperes.  A  note  to  the  table 
provides  that,  for  special  applications,  the 
maximum  acceptable  leakage  current  is  twice  the 
value  listed  in  the  table,  so  that  28  microamperes 
is  the  highest  acceptable  leakage  current.  The 
voltage  applied  during  this  test  is  50  kilovolts. 
Thus,  the  maximum  current  is  less  than  1 
microampere  per  kilovolt. 

28  It  should  be  noted  that  the  equipment  current 
requirement  contained  in  paragraph  (b)(2)  does  not 
apply  to  rubber  insulating  equipment,  which  is 
covered  by  paragraph  (a). 
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current  caused  by  the  dielectric 
properties  of  the  equipment  being 
tested,  (2)  conduction  current  through 
the  equipment,  and  (3)  leakage  current 
passing  along  the  surface  of  the 
equipment.  The  conduction  current  is 
negligible  for  materials  typically  used  in 
insulating  equipment,  and  the  leakage 
current  should  be  small  for  clean,  dry 
insulating  equipment.  The  capacitive 
component  usually  predominates  when 
insulating  equipment  is  tested  in  good 
condition. 

OSHA  expects  that  the  tests  required 
under  final  paragraphs  (bKl)  and  (bK2) 
will  normally  be  performed  by  the 
manufacturer  during  the  design  process 
and  periodically  during  the 
manufacturing  process.  The  Agency 
recognizes,  however,  that  some 
employers  might  want  to  use  equipment 
that  is  made  of  insulating  materials  but 
that  was  not  intended  by  the 
manufacturer  to  be  used  as  insulation. 
For  example,  a  barrier  made  of  rigid 
plastic  may  be  intended  for  use  as  a 
general  purpose  barrier.  An  employer 
could  test  the  barrier  imder  paragraphs 
(b)(1)  and  (b)(2),  and,  if  the  equipment 
passes  the  tests,  it  would  be  acceptable 
for  use  as  insulating  electrical  protective 
equipment. 

Paragraph  (c).  Although  existing 
construction  standards  do  not  contain 
provisions  for  the  care  and  use  of 
insulating  equipment,  OSHA  believes 
provisions  of  this  type  can  contribute 
greatly  to  employee  safety.  Electrical 
protective  equipment  is,  in  large  part, 
manufactured  in  accordance  with  the 
latest  ASTM  standards.  This  would 
probably  be  the  case  even  in  the  absence 
of  OSHA  regulation.  However,  improper 
use  and  care  of  this  equipment  can 
easily  reduce,  or  even  eliminate,  the 
protection  afforded  by  this  equipment. 
Therefore,  OSHA  proposed  to  add  new 
requirements  for  the  in-service  care  and 
use  of  electrical  protective  equipment  to 
the  design  standards  already  contained 
in  existing  §  1926.951(a)(1).  These  new 
provisions  are  being  adopted  in  the  final 
rule  and  will  help  ensure  that  those 
.safety  products  retain  their  insulating 
properties. 

Paragraph  (c)(1),  which  is  being 
adopted  without  change  from  the 
proposal,  requires  electrical  protective 
equipment  to  be  maintained  in  a  safe 
and  reliable  condition.  This  general, 
performance-oriented  requirement, 
which  applies  to  all  equipment 
addressed  by  final  §  1926.97,  helps 
ensure  that  employees  are  fully 
protected  from  electric  shock. 

Detailed  criteria  for  the  use  and  care 
of  specific  types  of  electrical  protective 
equipment  are  contained  in  the 
following  ASTM  standards: 


ASTM  F478-09,  Standard  Specification  for 
In-Service  Care  of  Insulating  Line  Hose  and 
Covers. 

ASTM  F479-06  (2011),  Standard 
Specification  for  In-Service  Care  of 
Insulating  Blankets. 

ASTM  F496-08,  Standard  Specification  for 
In-Service  Care  of  Insulating  Gloves  and 
Sleeves. 

The  requirements  in  final  paragraph 
(c)(2)  are  derived  from  these  standards. 

Paragraph  (c)(2)  applies  only  to  rubber 
insulating  blankets,  covers,  line  hose, 
gloves,  and  sleeves.  No  consensus 
standards  address  the  care  and  use  of 
other  types  of  electrical  protective 
equipment.  Whereas  the  material  design 
specifications  for  rubber  insulating 
matting  is  addressed  in  §  1926.97(a),  the 
in-service  care  of  this  matting  is  not 
covered  by  any  ASTM  standard  or  by 
existing  §  1910.137(b)(2).  This  type  of 
equipment  is  generally  permanently 
installed  to  provide  supplementary 
protection  against  electric  shock. 
Employees  stand  on  the  matting,  and 
they  are  insulated  from  the  floor,  which 
is  one  of  the  grounds  present  in  the 
work  area.  This  provides  a  degree  of 
protection  from  phase-to-ground  electric 
shock.  Because  diis  type  of  equipment 
is  normally  left  in  place  after  it  is 
installed,  and  because  it  is  not  relied  on 
for  primary  protection  from  electric 
shock  (the  primary  protection  is 
provided  by  other  insulating  equipment 
or  by  insulating  tools),  it  does  not  need 
to  be  tested  on  a  periodic  basis  and  need 
not  be  subject  to  the  same  careful 
inspection  before  use  that  other 
insulating  equipment  must  receive.  It 
should  be  noted,  however,  that  rubber 
insulating  matting  is  still  required  to  be 
maintained  in  a  safe,  reliable  condition 
under  paragraph  (c)(1). 

In  final  paragraph  (c)(2)(i)  and  Table 
E-4,  which  are  being  adopted  without 
substantive  change  from  the  proposal, 
OSHA  is  incorporating  the  margins  of 
safety  recognized  in  the  ASTM 
standards  by  restricting  the  use  of 
insulating  equipment  to  voltages  lower 
than  the  proof-test  voltages  given  in 
Table  E-1  and  Table  E-2.  The  rubber 
insulating  equipment  addre.ssed  in 
§  1926.97(a)  is  to  be  used  at  lower 
voltages  than  the  voltages  the 
equipment  is  designed  to  withstand.  For 
in.stance,  although  Class  4  equipment  is 
currently  designed  to  be  capable  of 
withstanding  voltages  of  up  to  40 
kilovolts,  the  maximum  use  voltage  for 
such  equipment  is  36  kilovolts  (see  also, 
for  example,  ASTM  F496  on  the  care 
and  use  of  rubber  insulating  gloves  and 
sleeves).  The  use  of  insulating 
equipment  at  voltages  less  than  the 
actual  breakdown  voltage  provides  a 
margin  of  safety  for  the  employee. 


The  maximum  use  voltage  for  class  3 
equipment  in  Table  E-4  in  the  final  rule 
is  being  corrected  to  26,500.  OSHA 
proposed  that  the  maximum  use  voltage 
for  this  class  of  equipment  be  26,000. 
OSHA  intended  this  cell  in  the 
proposed  table  to  read  26,500,  as  it  is  in 
Table  1-5  in  existing  §  1910.137  and  in 
the  applicable  consensus  standards,  but 
an  inadvertent  error  in  printing  resulted 
in  the  wrong  number  being  entered  in 
the  table. 

In  the  proposed  rule.  Note  1  to  Table 
E-4  explained  how  the  maximum  use 
voltage  of  electrical  protective 
equipment  varies  depending  on  whether 
multiphase  exposure  exists.  In  the 
general  case,  electrical  protective 
equipment  must  be  rated  for  the  full 
phase-to-phase  voltage  of  the  lines  or 
equipment  on  which  work  is  being 
performed.  This  requirement  ensures 
that  employees  are  protected  against  the 
most  severe  possible  exposme,  that  is, 
contact  between  one  phase  conductor 
and  another.  However,  if  the  employee 
is  only  exposed  to  phase-to-ground 
voltage,  then  the  electrical  protective 
equipment  selected  can  be  based  on  this 
lower  voltage  level  (nominally,  the 
phase-to-phase  voltage  divided  by  V3). 
For  example,  a  three-phase,  solidly 
grounded,  Y-connected  overhead 
distribution  system  could  be  run  as 
three  phase  conductors  with  a  neutral  or 
as  three  single-phase  circuits  with  one 
phase  conductor  and  a  neutral  each.  If 
only  one  phase  conductor  is  present  on 
a  pole,  there  is  no  multiphase  exposure. 
If  all  three  phase  conductors  are  present, 
the  multiphase  exposure  can  be 
removed  by  insulating  two  of  the  phases 
or  by  isolating  two  of  the  phases. After 
the  insulation  is  in  place  or  while  the 
employee  is  isolated  from  the  other  two 
phase  conductors,  there  is  no 
multiphase  exposure,  and  electrical 
protective  equipment  rated  for  the 
phase-to-ground  voltage  could  be 
used.^’ 

In  the  proposal,  the  Agency  requested 
information  about  whether  employees 
c;an  be  insulated  or  isolated  from 
multiphase  exposure  to  ensure  safe  use 
of  electrical  protective  equipment.  The 


^"Dopending  on  the  configuration  of  the  system, 
an  employee  could  be  isolated  from  two  of  the 
])hases  on  the  pole  by  approaching  one  of  the 
outside  phase  conductors  and  working  on  it  from 
a  position  where  there  is  no  possibility  of  coming 
too  close  to  the  other  two  phase  conductors. 
Isolation  of  the  employee  may  be  impossible  for 
.some  line  configurations. 

It  should  be  noted  that,  until  the  multiphase 
exposure  has  actually  been  removed,  the  phase-to- 
phase  voltage  remains  the  maximum  use  voltage. 
Thus,  the  maximum  use  voltage  of  any  insulation 
used  to  “remove  phase-to-phase  exposure”  must  be 
greater  than  or  equal  to  the  phase-to-phase  voltage 
on  the  system. 
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comments  generally  supported  the  note 
to  proposed  Table  E-4  and  previously 
codified  in  Table  1-5  in  existing 
§  1910.137.  (See,  for  example,  Exs.  0155, 
0175,  0177,  0227.)  Mr.  Charles  Kelly  of 
EEl  explained: 

[T]he  typical  practice  in  the  industry  is  for 
employees  to  cover  the  first  phase  from  a 
position  where  the  other  phases  cannot  be 
reached.  This  practice  isolates  employees 
from  multiphase  exposure.  Thus,  the  use  of 
phase-to-ground  voltage-rated  equipment  is 
safe. 

Many  utilities  use  a  class  of  equipment 
which  is  rated  for  the  phase  to  ground 
voltage  and  rely  on  isolation  and,  to  a  lesser 
extent,  cover-up  equipment,  to  remove  the 
potential  for  a  multiphase  exposure. 
Multiphase  exposure  is  always  avoided 
regardless  of  whether  protective  equipment 
(gloves  or  gloves  and  sleeves)  is  rated  for  the 
phase  to  phase  voltage.  Outside  of  rubber 
blankets,  cover-up  equipment  is  considered 
secondary  protection  against  brush  contact. 
Isolation  from  phases  different  than  the  one 
being  worked  on  has  always  and  will 
continue  to  be  the  primary  form  of  defense 
against  a  phase  to  phase  contact.  The 
administrative  control  of  cover  on  the  way  in 
and  uncover  on  the  way  out  ensures  the 
cover-up  equipment  is  placed  from  a  position 
which  isolates  the  worker.  A  worker  will 
always  cover  the  first  phase  from  a  position 
where  he  cannot  reach  the  other 
phases.  .  .  . 

The  terminology  for  maximum  use  voltage 
in  ASTM  F-819  has  always  recognized  this 
work  practice:  Thus,  the  ability  to  use  phase 
to  ground  voltage  rated  equipment  is 
considered  by  the  industry  to  be  both 
prudent  and  safe.  [Ex.  0227;  emphasis 
included  in  original] 

Mr.  Thomas  Taylor  of  Consumers 
Energy  agreed  that  these  practices 
isolate  employees  from  multiphase 
exposure  so  that  using  equipment  based 
on  the  phase-to-ground  voltage  is  safe 
(Ex.  0177).  Ms.  Salud  Layton  of  the 
Virginia,  Maryland  &  Delaware 
Association  of  Electric  Cooperatives 
similarly  believed  that  using  isolating 
work  practices  can  minimize  employee 
expo.sure.  She  stated  that,  while 
“isolation  or  insulation  of  the  employee 
from  differing  potentials  in  the  work 
zone  is  limited  to  the  ability  of  the 
insulating  equipment  to  cover  exposed 
jjarts,”  work  practices  can  greatly 
minimize  employee  exposure  (Ex. 

01 75). 

IBEW  did  not  specifically  object  to  the 
language  in  the  note  to  proposed  Table 
E-4,  but  cautioned: 

To  ensure  a  worker  is  isolated  from  contact 
to  an  energized  circuit,  the  isolating  device 
has  to  physically  prohibit  the  worker  from 
making  contact,  and  the  device  has  to 
maintain  the  electrical  integrity  of  the 
energized  circuit.  Although  the  isolating 
device  does  not  need  to  be  permanent,  the 
device  should  have  the  physical  strength  to 
ensure  isolation  in  the  case  of  a  slip  or  fall. 


and  other  types  of  unintentional  movements. 
[Ex.  0230] 

The  union  also  maintained  that  “the 
insulating  value  of  the  equipment 
would  have  to  be  .  .  .  rated  at  the 
phase-to-phase  voltage  of  the  circuit 
being  worked”  (id.). 

Another  commenter,  however, 
objected  to  the  preamble  statements  that 
permitted  using  phase-to-ground  rated 
insulation,  stating:  “Industry  practice 
has  always  been  to  use  protective 
equipment  rated  for  the  phase-to-phase 
rms  voltage”  (Ex.  0184). 

After  considering  the  rulemaking 
record  on  this  issue,  OSHA  concludes 
that  the  note  to  proposed  Table  E-4  is 
necessary  and  appropriate  and  has 
carried  it  forward  into  the  final  rule 
without  substantive  change.  The 
comments  broadly  supported  the 
proposed  note.  In  addition,  the  note  is 
identical  to  Note  1  to  Table  1-5  of 
existing  §  1910.137.  As  observed  by  the 
commenters,  when  multiphase  exposure 
has  been  removed,  by  either  isolating  or 
insulating  the  employee,  the  worker  is 
adequately  protected  against  electric 
shock  from  the  remaining  phase-to- 
ground  exposure  by  using  phase-to- 
ground  rated  electrical  protective 
equipment.  The  extent  to  which  the 
note  was  supported  contradicts  the 
comment  that  industry  practice  is  to  use 
phase-to-phase  rated  electrical 
protective  equipment.  To  address 
IBEW’s  concerns,  OSHA  emphasizes 
that  any  insulation  used  to  remove 
multiphase  exposure  must  adequately 
protect  workers  carrying  out  their  tasks 
from  factors  that  could  negate  the 
insulation’s  purpose.  These  factors 
include,  among  other  things,  worker 
movements  such  as  reaching  for  tools, 
adjusting  clothing  or  personal  protective 
equipment,  and  slips  and  falls.  Finally, 
OSHA  agrees  with  IBEW  that  insulation 
used  to  protect  employees  from  phase- 
to-phase  exposure  must  be  rated  for  the 
pha.se-to-phase  exposure.  After  all,  until 
this  protective  equipment  is  installed, 
there  is  phase-to-phase  exposure. 

Paragraph  (c)(2)(ii),  which  is  being 
adopted  sub.stantially  as  proposed, 
requires  in.sulating  equipment  to  be 
visually  inspected  before  use  each  day 
and  immediately  after  any  incident  that 
can  reasonably  be  suspected  of  causing 
damage.  In  this  way,  obvious  defects 
can  be  detected  before  an  accident 
occurs.  Possible  damage-causing 
incidents  include  exposure  to  corona 
and  direct  physical  damage. 
Additionally,  rubber  gloves  must  be 
subjected  to  an  air  test,  along  with  the 
visual  inspection.  In  the  field,  this  test 
usually  consists  of  rolling  the  cuff 
towards  the  palm  so  that  air  is 


entrapped  within  the  glove.  In  a  testing 
facility,  a  mechanical  inflater  is 
typically  used.  In  either  case,  punctures 
and  cuts  can  easily  be  detected.  The 
note  following  paragraph  (c)(2)(ii) 
indicates  that  ASTM  FI 236-96  (2012), 
Standard  Guide  for  Visual  Inspection  of 
Electrical  Protective  Rubber  Products, 
contains  information  on  how  to  inspect 
rubber  insulating  equipment  and 
descriptions  and  photographs  of 
potential  irregularities  in  the 
equipment. 

Electrical  protective  equipment  could 
become  damaged  during  use  and  lose 
some  of  its  insulating  value.  Final 
paragraph  (c)(2)(iii),  which  is  being 
adopted  without  substantive  change 
from  the  proposal,  lists  types  of  damage 
that  cause  the  insulating  value  of  rubber 
insulating  equipment  to  drop,  for 
example,  a  hole,  tear,  puncture,  or  cut, 
or  an  embedded  foreign  object.  The 
equipment  may  not  be  used  if  any  of  the 
defects  listed  here  or  in  paragraph 
(c)(2)(iii),  or  any  other  defect  that 
damages  its  insulating  properties,  is 
present. 

Defects  other  than  those  listed  in 
paragraph  (c)(2)(iii)  might  develop 
during  use  of  the  equipment  and  could 
also  affect  the  insulating  or  mechanical 
properties  of  the  equipment.  If  such 
defects  are  found,  paragraph  (c)(2)(iv), 
which  is  being  adopted  without  change 
from  the  proposal,  requires  the 
equipment  to  be  removed  from  service 
and  tested  in  accordance  with  other 
requirements  in  paragraph  (c)(2).  The 
results  of  the  tests  will  determine  if  it 
is  safe  to  return  the  items  to  service. 

Foreign  substances  on  the  surface  of 
rubber  insulating  equipment  can 
degrade  the  material  and  lead  to  damage 
to  the  insulation.  Paragraph  (c)(2)(v), 
which  is  being  adopted  as  proposed, 
requires  the  equipment  to  be  cleaned  as 
needed  to  remove  any  foreign 
.substances. 

Over  time,  certain  environmental 
conditions  can  also  cause  deterioration 
of  rubber  insulating  equipment.  Final 
paragraph  (c)(2)(vi),  which  is  being 
adopted  without  substantive  change 
from  the  proposal,  requires  insulating 
equipment  to  be  .stored  so  that  it  is 
protected  from  damaging  conditions  and 
substances,  .such  as  light,  temperature 
extremes,  excessive  humidity,  and 
ozone.  This  requirement  helps  the 
equipment  retain  its  insulating 
properties  as  it  ages.  OSHA  has  replaced 
the  proposed  term  “injurious  substances 
and  conditions”  with  “damaging 
substances  and  conditions”  to  make  it 
clear  that  the  equipment  must  be 
protected  from  substances  and 
conditions  that  might  damage  it  rather 
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than  substances  and  conditions  that 
could  injure  workers. 

In  connection  with  this  requirement, 
the  Agency  does  not  believe  that  it  is 
safe  to  store  equipment  on  trucks  for 
extended  periods  between  use  if  such 
storage  would  expose  the  equipment  to 
extremes  of  temperature  or  humidity.  It 
may  be  necessary,  under  some 
circumstances,  to  store  equipment 
indoors  during  prolonged  periods  when 
employees  are  not  using  the  equipment. 
Workers  are  dependent  upon  electrical 
protective  equipment  for  their  safety, 
and  all  reasonable  means  of  protecting 
it  from  unnecessary  damage  must  be 
employed. 

Ruboer  insulating  gloves  are 
particularly  sensitive  to  physical 
damage  during  use.  Through  handling 
conductors  and  other  electrical 
equipment,  an  employee  can  damage 
the  gloves  and  lose  the  protection  they 
provide.  For  example,  a  sharp  point  on 
the  end  of  a  conductor  could  puncture 
the  rubber.  To  protect  against  damage, 
protector  gloves  (made  of  leather)  are 
worn  over  the  rubber  gloves.  Paragraph 
(cK2)(vii)  recognizes  the  extra  protection 
afforded  by  leather  gloves  and  requires 
their  use  over  rubber  gloves,  except 
under  limited  conditions. 

Ihoposed  paragraph  (c)(2Kvii)(A) 
provided  that  protector  gloves  are  not 
required  with  Class  0  or  Cllass  00  gloves 
under  limited-u.se  conditions,  that  is, 
when  unusually  high  finger  dexterity  is 
needed  for  small  equipment  and  parts 
manipulation.  This  exception  is 
necessary  to  allow  work  to  be  performed 
on  .small  energized  parts.  The  Agency  is 
adopting  the  proposed  provision  with 
one  revision.  Under  paragraph  (c)(2)(i) 
and  Table  E-4,  which  are  being  adopted 
without  substantive  change  from  the 
proposal,  the  maximum  voltage  on 
which  Class  0  and  Class  00  gloves  can 
be  used  is  1,000  volts  and  500  volts, 
respectively.  Mr.  James  A  Thomas, 
President  of  ASTM  International, 
pointed  out  that  Section  8.7.4  of  ASTM 
F496  restricts  the  use  of  Class  00  rubber 
insulating  gloves  to  voltages  of  250 
volts,  ac,  or  less  when  they  are  used 
without  protectors  (Ex.  0148).  Moreover, 
the  consensus  standard  also  includes  a 
maximum  dc  voltage  for  Class  00  gloves 
used  without  protectors.  Section  8.7.4  of 
ASTM  F496-02a,  Standard 
Specification  for  In-Service  Care  of 
Insulating  Gloves  and  Sleeves,  states: 

Protector  gloves  may  be  omitted  for  Class 
0  gloves,  under  limited  use  conditions,  where 
small  equipment  and  parts  manipulation 
require  unusually  good  finger  dexterity. 
Under  the  same  conditions.  Class  00  gloves 
may  be  used  without  protectors,  but  only  at 
voltages  up  to  and  including  250  V  a-c  or  375 
V  d-c.  Other  classes  of  gloves  may  be  used 


without  protector  gloves  for  similar 
conditions  only  where  the  possibility  of 
physical  damage  to  the  gloves  is  unlikely  and 
provided  the  voltage  class  of  the  glove  used 
is  one  class  above  the  voltage  exposure. 

Rubber  insulating  gloves  that  have  been  used 
without  protectors  shall  not  be  used  with 
protectors  until  given  an  inspection  and 
electrical  retest.  [Ex.  0051] 

Based  on  Section  8.7.4  of  ASTM 
F496-02a,  the  Agency  concludes  that 
using  Class  00  gloves  without  protectors 
on  voltages  above  250  volts,  ac,  or  375 
volts,  dc,  is  considered  to  be  unsafe  by 
the  experts  on  the  consensus  standards 
committee. 32  in  the  final  rule,  OSHA 
has  therefore  included  a  new  paragraph 
(c)(2)(vii)(B)  addressing  the  use  of  Class 
00  gloves  and  incorporating  these  two 
voltage  restrictions  on  the  use  of  Class 
00  gloves  without  protectors. 
Consequently,  OSHA  renumbered 
proposed  paragraphs  (c)(2)(vii)(B)  and 
(c)(2)(vii)(C)  as  paragraphs  (c)(2)(vii)(C) 
and  (c)(2)(vii)(D),  respectively,  and  is 
adopting  them  without  substantive 
change. 

As  noted  earlier,  if  protector  gloves 
are  not  worn,  there  is  a  danger  a  sharp 
object  could  jnincture  the  rubber.  The 
resulting  hole  could  endanger 
employees  handling  live  parts  because 
of  the  po.s.sibility  that  current  could  arc 
through  the  hole  to  the  employee’s  hand 
or  that  leakage  could  develop  and 
expose  the  employee  to  electric  shock. 

At  250  volts,  ac,  or  le.ss,  or  375  volts,  dc, 
or  le.ss,  for  Class  00  gloves,  and  at  1,000 
volts  or  less  for  Class  0  gloves,  the 
danger  of  current  passing  through  a  hole 
is  low,  and  an  employee  is  protected 
against  electric  shock  as  long  as  the  live 
part  itself  does  not  puncture  the  rubber 
and  contact  the  employee’s  hand  (59  FR 
4328).  Although  the  type  of  small  parts, 
such  as  small  nuts  and  washers, 
encountered  in  work  covered  by  the 
exception  are  not  likely  to  do  this,  the 
danger  still  exists  (id.).  OSHA,  therefore, 
is  adopting,  without  substantive  change 
from  the  proposal,  a  note  to  final 
paragraph  (c)(2)(vii)(A)  that  provides 
that  persons  inspecting  rubber 
insulating  gloves  used  under  these 
conditions  need  to  take  extra  care  in 
visually  examining  them  and  that 
employees  using  the  gloves  under  these 
conditions  need  to  take  extra  care  to 
avoid  handling  sharp  objects. 

Under  paragraph  (c)(2)(vii)(C),  classes 
of  rubber  insulating  gloves  other  than 
Class  0  and  Class  00  may  be  used 
without  protector  gloves  only  if:  (1)  The 
employer  can  demonstrate  that  the 
possibility  for  physical  damage  to  the 
glove  is  small,  and  (2)  gloves  at  least  one 


ASTM  F496-08  contains  an  identical 
requirement  in  Section  8.7.4. 


class  higher  than  required  for  the 
voltage  are  used.  For  example,  if  a  Class 
2  glove  is  used  at  7,500  volts  or  less  (the 
maximum  use  voltage  for  Class  1 
equipment  pursuant  to  Table  E-4)  and 
the  employer  can  demonstrate  that  the 
possibility  of  damage  is  low,  then 
protector  gloves  need  not  be  used.  The 
final  rule  ensures  that,  under  the 
conditions  imposed  by  the  exception, 
damage  is  unlikely,  and  the  rule  further 
reduces  the  risk  to  the  employee  by 
requiring  thicker  insulation  as  a 
measure  of  extra  physical  protection 
that  will  better  resist  puncture  during 
use. 33  In  addition,  the  consensus 
standard  permits  these  classes  of  rubber 
insulating  gloves  to  be  used  without 
protectors  under  the  same  conditions 
(Ex.  0051).  This  exception  does  not 
apply  when  the  possibility  of  damage  is 
significant,  .such  as  when  an  employee 
is  using  a  knife  to  trim  in.sulation  from 
a  conductor  or  when  an  employee  has 
to  handle  moving  parts,  .such  as 
condiictors  being  pulled  into  place. 

Mr.  Brockman  with  Farmers  Rural 
Idectric  Cooperative  Ciorporation 
recommended,  without  explanation, 
that  there  should  he  no  exception 
])ermitting  the  use  of  rubber  insulating 
gloves  above  Cila.ss  0  without  protectors 
(Ex.  0173). 

The  Agency  rejects  this 
recommendation.  (ISHA  has  explained 
that  it  is  safe  to  use  Cilass  1  and  higher 
rubber  insiilating  gloves  without 
protectors  under  the  conditions 
imposed  by  final  paragraph 
(c)(2)(vii)(C).  OSHA  notes,  however,  that 
electric  power  generation,  tran.smi.s.sion, 
and  distribution  work  covered  by 
§  1910.269  and  subpart  V  will  nearly 
always  pose  a  substantial  probability  of 
physical  damage  to  rubber  insulating 
gloves  worn  without  protectors.  Thus, 
the  exception  contained  in  paragraph 
(c)(2)(vii)(C)  will  rarely  apply  when 
rubber  insulating  gloves  are  used  for 
that  type  of  work.  However,  electrical 
protective  equipment  covered  by 
§  1926.97  is  used  outside  of  electric 
power  generation,  transmission,  and 
distribution  work,  and  there  may  be  rare 
cases  in  these  other  types  of  work,  for 
example,  in  product  manufacturing  or 
testing  laboratories,  in  which  the 
possibility  of  damage  is  slight. 

To  ensure  that  no  loss  of  insulation 
has  occurred,  paragraph  (c)(2)(vii)(D) 
prohibits  any  rubber  insulating  gloves 
used  without  protector  gloves  from 
being  reused  until  the  rubber  gloves 
have  been  tested  in  accordance  with 
paragraphs  (c)(2)(viii)  and  (c)(2)(ix). 


33  The  thickness  of  the  rubber  increases  with 
increasing  class  of  rubber  insulating  glove  (for 
example,  from  Class  0  to  Class  1). 
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which  address  required  test  voltages 
and  the  adequacy  of  the  test  method, 
respectively.  It  should  he  noted  that  this 
testing  is  required  regardless  of  whether 
the  glove  is  Class  0  or  00,  as  permitted 
in  paragraphs  (c)(2)(viiKA)  and 
(c)(2)(vii)(B),  or  is  Class  1  or  higher,  as 
permitted  in  paragraph  (c)(2) (vii)(C). 

The  National  Electrical  Contractors 
Association  (NECA)  and  several  NECA 
chapters  objected  to  the  requirement  to 
test  rubber  insulating  gloves  after  use 
without  protectors.  (See,  for  example, 

Exs.  0127,  0171,  0172,  0188.)  They 
argued  that  there  was  no  safety  benefit 
and  that  the  increased  frequency  of 
testing  would  be  a  burden  on 
employers.  For  example,  NECA  stated; 

The  preamble  doesn’t  include  any 
information  on  electrical  injuries  resulting 
from  the  failure  of  in.sulated  gloves  used 
without  leather  protectors.  Thus,  requiring 
insidating  gloves  to  be  retested  after  each  use 
without  a  protector  is  a  burden  upon  the 
employer  without  offering  any  additional 
.safety  to  employees.  When  using  gloves  in 
Classes  1-4,  protec;tors  often  must  he 
removed  for  reasons  of  manual  dexterity,  hut 
the  ])arts  being  worked  on  are  fairly  large 
which  minimizes  the  likelihood  for  damage, 
(iurrent  tec:hni(|ues  of  ins])ecting  and  air¬ 
testing  insulating  gloves  are  s\iffici(!nt  to 
identify  damaged  gloves.  |Hx.  0171] 

Anothor  coinmontor,  Mr.  Tom 
Chappoll  of  the  Southorn  Company, 
argued  that  an  accelerated  te.sting 
schedule  (every  90  days  instead  of  every 
I)  months)  should  be  an  acceptable 
alternative  to  testing  each  time  a  rubber 
insulating  glove  is  used  without  a 
protector  (Ex.  0212). 

OSMA  disagrees  with  these 
objections,  hirst,  the  consensus  standard 
also  contains  this  requirement,  which 
indicates  that  the  consensus  of  expert 
opinion  considers  that  the  requirement 
provides  necessary  additional  safety  to 
employees  (Ex.  0051).  Second,  a  visual 
inspection  and  air  test  may  not  detect 
minor  damage  that  a  voltage  test  will. 
Even  Mr.  Chappell  believes  that 
additional  testing  is  required  to 
supplement  the  visual  inspection. 

Third,  testing  on  an  accelerated 
schedule  would  allow  such  damage  to 
go  undetected  until  the  next  test,  which 
could  be  as  long  as  89  days  under  Mr. 
Chappell’s  recommended  testing 
regimen.  Fourth,  OSHA  believes  that  the 
requirement  to  test  rubber  insulating 
gloves  used  without  protectors  will 
strongly  discourage  any  unnecessary  use 
of  the  gloves  without  protectors  because 
of  the  expense  of  the  test  and  because 
testing  gloves  shortens  their  useful  life. 
Finally,  any  additional  burden  on 
employers  is  insubstantial,  as  employers 
are  already  required  to  do  much  of  the 
testing  specified  by  the  final  rule.  In 


addition,  existing 

§  1910.137(b)(2)(vii)(B)  already  requires 
gloves  used  without  protectors  to  be 
tested  before  being  used  at  a  higher 
voltage. 3“*  Therefore,  OSHA  has  carried 
forward  proposed  paragraph 
(c)(2)(vii)(C)  into  the  final  rule  without 
change. 

Paragraph  (c)(2)(viii),  which  is  being 
adopted  as  proposed,  requires  insulating 
equipment  to  be  tested  periodically  at 
the  test  voltages  and  testing  intervals 
specified  in  Table  E-4  and  Table  E-5, 
respectively.  These  tests  will  verify  that 
electrical  protective  equipment  retains 
its  insulating  properties  over  time.  Table 
E-4  lists  the  retest  voltages  that  are 
required  for  the  various  classes  of 
protective  equipment,  and  Table  E-5 
presents  the  testing  intervals  for  the 
different  types  of  equipment.  These  test 
voltages  and  intervals  were  derived 
from  the  relevant  ASTM  standards. 

Mr.  Thomas  Frank  of  Ameren 
(Company  objected  to  the  inclusion  of 
rubber  insidating  line  hose  in  proposed 
Table  l‘]-4  and  Table  E-5  (Ex.  0209).  He 
argued  that  the  apjilicable  consensus 
standard  does  not  de.signate  a  test 
method  for  this  equijiment. 

OSHA  di.sagrees  with  this  objection. 
Contrary  to  Mr.  Frank’s  a.s.sertion,  ASTM 
1)1050,  Standard  Spacification  for 
Uahhar  Insulating  Lina  llosa,  does 
contain  test  methods  for  rubber 
insulating  line  hose  (Ex.  0008). Table 
I'i-5,  which  specifies  test  intervals  for 
rubber  insulating  equipment,  only 
reqinres  testing  of  line  hose  either  when 
the  insulating  value  is  suspect  or  after 
repair.  In  these  cases,  testing  is  the  only 
way  of  ensuring  that  the  insulating 
properties  of  the  equipment  are  at  an 
acceptable  level  [id.).  After  all, 
paragraph  (a)(2)(i)  requires  rubber 
insulating  equipment  to  be  capable  of 
passing  electrical  tests.  When  the 
insulating  value  of  the  equipment  is 
suspect,  or  when  the  equipment  has 
been  altered,  as  it  will  have  been  during 
any  repair,  there  is  simply  no  way  other 
than  testing  to  determine  whether  the 


Existing  §  1910.137(b)(2)(vii)(B)  only  requires 
gloves  to  be  tested  before  being  used  on  a  higher 
voltage.  The  final  rule  adopts  the  proposed  revision 
to  this  requirement  so  that  rubber  insulating  gloves 
used  without  protectors  must  be  tested  before  reuse 
after  any  use  without  protector  gloves.  For  the 
purposes  of  §§  1926.97(c)(2)(vii)(D)  and 
1910.137(c)(2)(vii)(D),  “reuse”  means  any  use  after 
the  limited  use  permitted  without  protector  gloves. 

35  Both  the  1990  edition  of  ASTM  D1050 
referenced  in  the  note  to  existing 
§  1910.137(b)(2)(ix)  and  the  2005  edition  referenced 
in  the  note  to  final  §  1926.97(c)(2)(ix)  contain  test 
methods  for  rubber  insulating  line  hose. 

38  The  insulating  value  of  rubber  insulating 
equipment  is  suspect  when  the  inspection  required 
by  final  paragraph  (c)(2)(ii)  leads  to  questions  about 
the  quality  of  the  insulation  or  uncovers  any 
damage  to  the  insulating  equipment. 


equipment  retains  the  required 
insulating  value.  Therefore,  OSHA  has 
carried  proposed  Table  E-4  and  Table 
E-5  into  the  final  rule  without 
substantive  change. 

Paragraph  (c)(2)(ix),  which  is  being 
adopted  without  change  from  the 
proposal,  establishes  a  performance- 
oriented  requirement  that  the  method 
used  for  the  tests  required  by  paragraphs 
(c)(2)(viii)  and  (c)(2)(xi)  (the  periodic 
and  postrepair  tests,  respectively)  give  a 
reliable  indication  of  whether  the 
electrical  protective  equipment  can 
withstand  the  voltages  involved.  As  this 
is  a  performance-oriented  standard, 
OSHA  does  not  spell  out  detailed 
procedures  for  the  required  tests,  which 
will  obviously  vary  depending  on  the 
type  of  equipment  being  tested. 

Following  paragraph  (c)(2)(ix)  is  a 
note  .stating  that  the  electrical  te.st 
methods  in  various  li.sted  ASTM 
standards  on  rubber  insulating 
equipment  will  be  deemed  to  meet  the 
performance  requirement.  As  mentioned 
earlier,  this  note  does  not  mean  that 
OSHA  is  adopting  the  li.sted  ASTM 
standards  hy  reference.  In  enforcing 
§  192().97(cj(2)(ix),  the  Agency  will 
acce})t  any  te.st  method  that  meeds  the 
performance  criteria  of  the  O.SllA 
standard. 

Once  eijiiipinent  has  undergone  in- 
service  inspections  and  te.sts,  it  is 
important  to  en.sure  that  any  failed 
eepiijunent  is  not  returned  to  .service. 
Final  paragraph  (c)(2)(x),  which  is  being 
adopted  without  change  from  the 
propo.sal,  prohibits  the  use  of  electrical 
protective  equipment  that  failed  the 
required  inspections  and  te.st.s. 

Paragraph  (c)(2)(x)  does,  however,  list 
the  following  acceptable  means  of 
eliminating  defects  and  rendering  the 
equipment  fit  for  use  again. 

The  final  standard  permits  defective 
portions  of  rubber  line  hose  and 
blankets  to  be  removed  in  some  cases. 
The  result  would  be  a  smaller  blanket  or 
a  shorter  length  of  line  hose.  Under  the 
standard.  Class  1,  2,  3,  and  4  rubber 
insulating  blankets  may  only  be 
salvaged  by  severing  the  defective 
portions  of  the  blanket  if  the  resulting 
undamaged  area  is  at  least  560 
millimeters  by  560  millimeters  (22 
inches  by  22  inches).  For  these  classes, 
smaller  sizes  cannot  be  reliably  tested 
using  standard  test  methods.  Although 
the  standard  does  not  restrict  the  size  of 
Class  0  blankets,  OSHA  believes  that 
practical  considerations  in  testing  and 
using  Class  0  blankets  will  force 
employers  to  similarly  limit  the  size  of 
these  blankets  when  they  have  been 
repaired  by  cutting  out  a  damaged 
portion. 
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Obviously,  gloves  and  sleeves  cannot 
be  repaired  by  removing  a  defective 
portion;  however,  the  final  standard 
permits  patching  rubber  insulating 
gloves  and  sleeves  if  the  defects  are 
minor.  Blankets  may  also  be  patched 
under  certain  circumstances.  Moreover, 
rubber  insulating  gloves  and  sleeves 
with  minor  surface  blemishes  may  be 
repaired  with  a  compatible  liquid 
compound.  In  all  cases  (that  is,  whether 
a  patch  is  applied  or  a  liquid  compound 
is  employed),  the  repaired  area  must 
have  electrical  and  physical  properties 
equal  to  those  of  the  material  being 
repaired. 

Repairs  performed  in  accordance  with 
the  standard  are  unlikely  to  fail  because 
the  rule  requires  the  use  of  compatible 
patches  or  compatible  liquid 
compounds  and  requires  the  repaired 
area  to  have  electrical  and  physical 
properties  equal  to  those  of  the 
surrounding  material.  However,  to 
minimize  the  possibility  that  glove 
repairs  will  fail,  repairs  to  rubber 
insulating  gloves  outside  the  gauntlet 
area  (that  is,  the  area  between  the  wrist 
and  the  reinforced  edge  of  the  opening) 
are  not  allowed.  OSHA  stresses  that  the 
final  rule  does  not  permit  repairs  in  the 
working  area  of  the  glove,  where  the 
constant  flexing  of  the  rubber  during  the 
course  of  work  could  loosen  an  ill- 
formed  patch.  A  failure  of  a  patch  or 
liquid  compound  in  this  area  of  the 
glove  would  likely  lead  to  injury  very 
quickly.  On  the  other  hand,  the  gauntlet 
area  of  rubber  insulating  gloves  is  not 
usually  in  direct  contact  with  energized 
parts.  If  a  patch  fails  in  this  area,  a 
worker  is  much  less  likely  to  be  injured. 

Farmers  Rural  Electric  Cooperative 
Corporation  recommended,  without 
explanation,  that  OSHA  not  permit 
patching  of  rubber  insulating  gloves  and 
sleeves  (Ex.  0173).  OSHA  rejects  this 
recommendation.  OSHA  has  explained 
that  it  is  safe  only  to  patch  insulating 
gloves  and  sleeves  under  the  conditions 
imposed  by  final  paragraph  (c)(2)(x)(D). 

Once  the  insulating  equipment  has 
been  repaired,  it  must  be  retested  to 
ensure  that  any  patches  are  effective  and 
that  there  are  no  other  defects  present. 
Such  retests  are  required  under 
paragraph  (c)(2)(xi),  which  is  being 
adopted  without  change  from  the 
proposal. 

Employers,  employees,  and  OSHA 
compliance  staff  must  have  a  method  of 
determining  whether  the  tests  required 
under  this  section  have  been  performed. 
Paragraph  (c)(2)(xii)  requires  this 
determination  to  be  accomplished  by 
means  of  certification  by  the  employer 
that  equipment  has  been  tested  in 
accordance  with  the  standard.  The 
certification  is  required  to  identify  the 


equipment  that  passed  the  test  and  the 
date  it  was  tested.  Typical  means  of 
meeting  this  requirement  include  logs 
and  stamping  test  dates  on  the 
equipment.  A  note  following  paragraph 
(c)(2)(xii)  explains  that  these  means  of 
certification  are  acceptable.  As 
explained  under  the  summary  and 
explanation  for  paragraph  (a)(l)(ii) 
earlier  in  this  section  of  the  preamble, 
the  final  rule,  unlike  the  proposal, 
includes  an  explicit  requirement  that 
employers  make  this  certification 
available  upon  request  to  employees 
and  their  authorized  representatives. 
OSHA  has  also  clarified  the  requirement 
to  indicate  that  the  certification  records 
must  be  made  available  upon  request  to 
the  Assistant  Secretary  for  Occupational 
Safety  and  Health. 

B.  Subpart  V,  Electric  Power 
Transmission  and  Distribution 

OSHA  is  revising  subpart  V  of  its 
construction  standards.  This  subpart 
contains  requirements  designed  to 
prevent  deaths  and  other  injuries  to 
employees  performing  construction 
work  on  electric  power  transmission 
and  distribution  installations.  OSHA 
based  the  revision  of  subpart  V 
primarily  on  the  general  industry 
standard  at  §  1910.269,  Electric  power 
generation,  transmission,  and 
distribution,  which  the  Agency 
promulgated  in  January  1994.  The  final 
standard  revises  the  title  of  subpart  V 
from  “Power  Transmission  and 
Distribution”  to  “Electric  Power 
Transmission  and  Distribution”  to  make 
it  clear  that  the  subpart  addresses 
“electric”  power  transmission  and 
distribution  (and  not  mechanical  power 
transmission)  and  to  match  the  title  of 
§  1910.269  more  closely. 

1.  Section  1926.950,  General 

Section  1926.950  defines  the  scope  of 
final  subpart  V  and  includes,  among 
other  provisions,  general  requirements 
for  training  and  the  determination  of 
existing  workplace  conditions. 
Paragraph  (a)(l)(i)  of  final  §  1926.950  is 
adopted  without  change  from  proposed 
§  1926.950(a)(1)  and  sets  the  scope  of 
revised  subpart  V.  This  paragraph  has 
been  taken  largely  from  existing 
§  1926.950(a)  and  (a)(1).  Subpart  V 
applies  to  the  construction  of  electric 
power  transmission  and  distribution 
installations.  In  accordance  with 
existing  §  1926.950(a)(1)  and 
§  1910.12(d),  paragraph  (a)(l)(i)  of  final 
§  1926.950  provides  that  “construction” 
includes  the  erection  of  new  electric 
transmission  and  distribution  lines  and 
equipment,  and  the  alteration, 
conversion,  and  improvement  of 


existing  electric  transmission  and 
distribution  lines  and  equipment. 

As  noted  in  Section  II,  Background, 
earlier  in  this  preamble,  rulemaking 
participants  generally  supported 
OSHA’s  goal  of  providing  consistency 
between  §  1910.269  and  subpart  V. 
However,  many  commenters  urged  the 
Agency  to  combine  §  1910.269  and 
subpart  V  into  a  single  standard 
applicable  to  all  electric  power 
generation,  transmission,  and 
distribution  work.  (See,  for  example, 

Exs.  0099,  0125,  0127,  0146,  0149,  0151, 
0152, 0153, 0156, 0159,  0161,  0164, 

0172, 0175, 0179,  0180,  0183,  0186, 

0188, 0202, 0206,  0225,  0226,  0229, 

0231,  0233,  0239,  0241,  0401;  Tr.  291- 
294, 542-543,  1235-1236,  1282-1283, 
1322,  1332.)  These  rulemaking 
participants  argued  that  several  benefits 
would  result  from  combining  §  1910.269 
and  subpart  V  into  a  single  standard, 
including: 

•  Lessening  confusion — a  single 
standard  would  eliminate  questions 
about  whether  work  is  construction  or 
maintenance  and  ensure  uniform 
interpretations  for  all  generation, 
transmission,  and  distribution  work 
(see,  for  example,  Exs.  0146,  0151,  0152, 
0156,  0175,  0183,  0202,  0233); 

•  Facilitating  compliance  and 
reducing  costs — under  a  single  standard, 
employers  would  be  able  to  train 
workers  in  a  single  set  of  rules  rather 
than  one  set  for  construction  and 
another  set  for  maintenance  (Tr.  293- 
294);  and 

•  Eliminating  the  need  to  maintain 
and  update  two  standards  over  time 
(see,  for  example,  Exs.  0127,  0149,  0152, 
0179). 

OSHA  is  rejecting  these 
recommendations  to  combine 
§  1910.269  and  subpart  V  into  a  single 
standard.  First,  OSHA  does  not  believe 
that  employers  will  have  to  maintain 
separate  sets  of  rules  for  construction 
and  maintenance.  Because  the  final  rule 
largely  adopts  identical  requirements  for 
construction  and  maintenance,  OSHA 
expects  that  employers  will  be  able  to 
fashion  a  single  set  of  rules,  consistent 
with  both  §  1910.269  and  subpart  V,  that 
apply  regardless  of  the  type  of  work 
being  performed.  In  the  final  standard, 
OSHA  is  adopting  different  rules  in  a 
few  cases,  based  on  fundamental 
differences  between  the  other 
construction  standards  in  part  1926  and 
the  general  industry  standards  in  part 
1910.  For  example,  §  1910.269  and 
subpart  V  reference  the  general  industry 
and  construction  standards  on  medical 
services  and  first  aid  in  §§  1910.151  and 
1926.50,  respectively.  These  general 
industry  and  construction  standards  set 
slightly  different  requirements  for 
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medical  services  and  first  aid.  Similarly, 

§  1910.269  and  subpart  V  separately 
reference  the  general  industry  and 
construction  standards  on  ladders.  The 
differences  between  the  construction 
and  general  industry  standards  that  may 
apply  to  electric  power  generation, 
transmission,  and  distribution  work  go 
well  beyond  the  few  examples  described 
here.  It  is  beyond  the  reach  of  this 
rulemaking  to  unify  all  of  the  different 
general  industry  and  construction 
standards  that  apply  to  electric  power 
generation,  transmission,  and 
distribution  work.  Consequently,  any 
employer  that  performs  both  general 
industry  and  construction  work  will 
need  to  ensure  compliance  with 
applicable  provisions  in  both  part  1910 
and  part  1926.  Even  if  OSHA  were  to 
adopt  one  electric  power  generation, 
transmission,  and  distribution  standard, 
employers  would  still  be  faced  with 
differences  between  other  requirements 
in  the  general  industry  and  construction 
standards. 

Second,  commenters’  concerns  over 
differences  in  language  and 
interpretation  are  largely  unfounded.  As 
noted  in  the  preamble  to  the  proposal, 
one  of  the  primary  goals  of  this 
rulemaking  is  to  make  the  requirements 
for  construction  and  maintenance 
consistent  with  one  another.  The 
Agency  will  take  steps  to  ensure  that 
interpretations  of  identical  requirements 
in  the  two  standards  are  the  same. 
Toward  this  end,  the  Agency  is 
including  a  note  to  final 
§  1926.950(a)(l)(i)  to  indicate  that  an 
employer  that  complies  with  §  1910.269 
generally  will  be  considered  in 
compliance  with  the  requirements  in 
subpart  V.  There  is  a  minor  exception 
for  provisions  in  subpart  V  that 
incorporate  by  reference  requirements 
from  other  subparts  of  part  1926.  For 
those  provisions  of  subpart  V,  the 
employer  must  comply  with  the 
referenced  construction  standards; 
compliance  with  general  industry 
standards  referenced  in  comparable 
provisions  of  §  1910.269  will  not  be 
sufficient.  The  new  note  to 
§  1926.950(a)(1)  should  allay  the 
concerns  of  commenters  about 
potentially  inconsistent  interpretations 
of  identical  requirements  in  §  1910.269 
and  subpart  V.  The  note  should  also 
assure  employers  that  they  can  adopt 
uniform  work  practices  for  the 
construction,  operation,  and 
maintenance  of  electric  power 
generation,  transmission,  and 
distribution  installations  with  regard  to 
these  requirements. 

Ameren  Corporation  was  concerned 
that  OSHA  would  “make  significant  and 
costly  changes  to  the  current  1910.269 


standard  without  adequately  providing 
the  opportunity  for  utilities  to  study  and 
comment  on  the  impact  to  these 
changes”  (Ex.  0209).  The  company 
requested  that  the  Agency  provide  the 
utility  industry  with  an  opportunity  to 
comment  on  any  changes  to  existing 
§  1910.269  that  were  not  identified  in 
the  proposal. 

OSHA  does  not  believe  additional 
notice  and  opportunity  for  comment  is 
necessary  for  any  of  the  revisions  to 
§  1910.269  being  made  in  this  final  rule. 
In  the  preamble  to  the  proposed  rule, 
the  Agency  stated: 

OSHA  expects  that  final  Subpart  V  will 
differ  from  proposed  Subpart  V  because  of 
changes  adopted  based  on  the  rulemaking 
record.  When  the  final  rule  is  published,  the 
Agency  intends  to  make  corresponding 
changes  to  §  1910.269  to  keep  the  two  rules 
the  same,  except  to  the  extent  that  substantial 
differences  between  construction  work  and 
general  industry  work  warrant  different 
standards.  [70  FR  34892] 

The  Agency  met  this  objective  in  this 
final  rule.  OSHA  concludes  that  any 
revisions  to  existing  §  1910.269  adopted 
in  the  final  rule  are  based  on  the  record 
considered  as  a  whole  and  are  a  logical 
outgrowth  of  the  rulemaking  record. 

Mr.  Anthony  Ahern  with  Ohio  Rural 
Electric  Cooperatives  recommended  that 
OSHA  combine  §§  1910.137  and 
1926.97,  or  simply  reference  §  1910.137, 
instead  of  creating  a  new  section  on 
electrical  protective  equipment  in  the 
construction  standards  (Ex.  0186). 

OSHA  rejects  this  request.  New 
§  1926.97  applies  to  all  of  construction, 
not  just  electric  power  generation, 
transmission,  and  distribution  work. 
Final  §  1926.97  imposes  no  additional 
burden  on  employers  beyond  what 
would  apply  under  §  1910.137. 
Duplicating  the  §  1910.137  requirements 
in  part  1926  meets  the  needs  of 
construction  employers  and  employees 
for  ready  access  to  the  protective 
equipment  standards  that  are  applicable 
to  their  work. 

Ms.  Salud  Layton  of  the  Virginia, 
Maryland  &  Delaware  Association  of 
Electric  Cooperatives  objected  to  the 
word  “improvement”  in  proposed 
§  1926.950(a)(1)  (Ex.  0175).  Ms.  Layton 
also  expressed  concern  about  a  part  of 
the  preamble  to  the  proposed  rule  in 
which  OSHA  used  the  term  “repair”  to 
describe  construction  activities  [id.). 

She  commented: 

As  defined  in  the  regulation, 
“construction”  includes  “erection  of  new 
transmission  and  distribution  lines  and 
equipment,  and  the  alteration,  conversion, 
and  improvement  of  existing  electric 
transmission  and  distribution  lines  and 
equipment.!”]  While  “alteration”  and 
“conversion”  can  be  construed  as 


construction  activities,  the  term 
“improvement”  is  too  broad.  Many 
maintenance  activities  are  considered 
improvements.  Additionally,  the  preamble 
uses  the  term  “repair”  in  describing 
construction  activities.  Repairs  are  typically 
considered  maintenance  activities  in  our 
industry,  further  complicating  this  issue,  [id.] 

OSHA  considered  Ms.  Layton’s 
comments,  but  decided  to  adhere  to  its 
longstanding  practice  of  treating 
“improvements”  and  “repairs”  as 
construction.  The  term  “improvement” 
has  been  a  part  of  the  definition  of 
construction  work  under  Subpart  V  for 
decades.  Furthermore,  as  noted  earlier, 
this  definition  is  codified  in  29  CFR 
1910.12(d).  In  addition,  removing  the 
term  would  have  no  practical  effect  on 
the  definition,  as  all  improvements  are 
“alterations,”  a  term  to  which  she  did 
not  object.  OSHA  has  consistently 
treated  “repairs”  as  construction  work 
as  well.  See  §  1910.12(b)  [“Construction 
work  means  work  for  construction, 
alteration,  and/or  repair.  .  .  .”).  OSHA 
recognizes  that  there  may  not  always  be 
a  clear  distinction  between  construction 
repair  and  general  industry  maintenance 
and  has  provided  clarification  in 
numerous  letters  of  interpretation, 
including  the  Agency’s  Memorandum 
for  Regional  Administrators  dated 
August  11,  1994.37  That  memorandum 
explains  construction  work  as  follows: 

[Cjonstruction  work  is  not  limited  to  new 
construction.  It  includes  the  repair  of  existing 
facilities.  The  replacement  of  structures  and 
their  components  is  also  considered 
construction  work. 

■k  it  i(  ic  -k 

There  is  no  specified  definition  for 
“maintenance”,  nor  a  clear  distinction 
between  terms  such  as  “maintenance”, 
“repair”,  or  “refurbishment.”  “Maintenance 
activities”  can  be  defined  as  making  or 
keeping  a  structure,  fixtiue  or  foundation 
(substrates)  in  proper  condition  in  a  routine, 
scheduled,  or  anticipated  fashion.  This 
definition  implies  “keeping  equipment 
working  in  its  existing  state,  i.e.,  preventing 
its  failure  or  decline.”  However,  this 
definition,  (taken  from  the  directive  on 
confined  spaces)  is  not  dispositive:  and, 
consequently,  determinations  of  whether  a 
contractor  is  engaged  in  maintenance 
operations  rather  than  construction  activities 
must  be  made  on  a  case-by-case  basis,  taking 
into  account  all  information  available  at  a 
particular  site.  [Emphasis  included  in 
original.) 

(See  also,  for  example,  letter  to 
Raymond  Knobbs  (Nov.  18,  2003)  and 
letter  to  Randall  Tindell  (Feb.  1, 

1999). 38)  In  addition,  the  Occupational 


3^  This  document  is  available  at  http://www.osha. 
gov/pIs/oshaweb/owadisp.show_document?p_ 
tabIe=INTERPRETA  T10NS&p_id=21569. 

38  The  Knobhs  and  Tindell  letters  are  available  at: 
http://www.osha.gov/pls/oshaweb/owadisp.show_ 
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Safety  and  Health  Review  Commission 
(OSHRC)  has  addressed  this  issue.  (See, 
for  example.  Gulf  States  Utilities  Co.,  12 
BNA  OSHC  1544  (No.  82-867,  Nov.  20, 
1985).)  In  any  event,  one  of  OSHA’s 
primary  objectives  in  this  rulemaking  is 
to  make  §  1910.269  and  subpart  V  more 
consistent  with  each  other.  Therefore, 
going  forward,  the  distinction  between 
construction  and  maintenance  will  be  of 
much  less  significance  to  employers 
covered  by  these  standards.  Even  Ms. 
Layton  recognized  that  her  concern 
about  the  definition  of  construction  was 
only  relevant  “[i]f  the  regulations  are 
not  the  same”  (Ex.  0175).  The  proposed 
definition  of  “construction”  in 
§  1926.950(a)(1)  is,  therefore,  being 
carried  forward  into  the  final  rule 
without  change. 

Mr.  Kennetn  Stoller  of  the  American 
Insurance  Association  inquired  about 
the  applicability  of  the  revised 
standards  to  insurance  industry 
employees,  stating: 

AIA  is  concerned  that  the  new  contractor 
obligations  contemplated  by  the  proposal 
with  respect  to  training,  reporting,  record¬ 
keeping  and  personal  protective  equipment 
may  unintentionally  apply  to  insurance 
industry  employees,  whose  only  obligation  is 
to  inspect — but  not  work  on — some  of  the 
electrical  equipment  in  question.  While  our 
members  are  neither  electrical  utilities  nor 
electrical  construction  companies,  some  of 
their  commissioned  inspectors  are  required 
to  visit  and  inspect  equipment  that  is  both 
energized  and  open.  In  addition,  some  state 
laws  identify  certain  equipment  (such  as 
pressure  vessels)  located  within  close 
proximity  to  energized  and  open  electrical 
apparatus  that  must  be  inspected 
periodically. 

Subjecting  insurers  to  these  new 
requirements  would  require  individual 
companies  to  spend  tens  of  thousands  of 
dollars  per  year  for  additional  training  and 
equipment,  notwithstanding  the  fact  that  the 
proposal’s  preamble  indicates  that  these 
obligations  should  only  apply  to  entities 
performing  maintenance  and  repairs,  not 
simply  inspections.  Accordingly,  we 
recommend  that  the  proposal  be  amended  to 
explicitly  exempt  insurance  industry 
employees  from  any  obligations  it  places  on 
contractors.  [Ex.  01 98] 

OSHA  considered  this  comment,  but 
will  not  be  exempting  insurance 
industry  employees  from  the  final  rule. 
Existing  §  1910.269  already  covers 
inspections  of  electric  power  generation, 
transmission,  and  distribution 
installations  performed  by  insurance 
company  workers  as  work  “directly 
associated  with”  these  installations.  In 
this  regard,  existing 


clocumcnt?pJabIc^INTEnPRETATIONS&‘p_ 
id=24  789  and  http://wK'W.osha.gov/pls/osbawcb/ 
owadisp.show_documcnt?p_ 
tabIe=INTEnPMTATIONS&p  Jd=22687, 
respectively. 


§  1910.269(a)(l)(i)(D)  states  that 
“[§  1910.269  applies  to:]  (D)  Work  on  or 
directly  associated  with  [electric  power 
generation,  transmission,  and 
distribution  and  other  covered] 
installations.  ...”  OSHA,  therefore, 
interprets  existing  §  1910.269(a)(l)(i)(D) 
as  applying  to  inspections  conducted  by 
insurance  company  employees  because 
the  purpose  of  these  inspections  is  to 
assure  the  safety  of  these  installations 
and  employees  working  on  or  near 
them.  Insurance  inspections  are  similar 
to  inspections  conducted  by  electric 
utilities  and  their  contractors.  The 
preamble  to  the  1994  final  rule  adopting 
§  1910.269  specifically  listed 
“inspection”  as  an  activity  covered  by 
that  standard  (59  FR  4333).  Section 
1910.269  applies  to  this  type  of  work 
without  regard  to  the  industry  of  the 
employer  Biat  has  employees 
performing  the  inspections.^®  Thus, 
existing  §  1910.269  covers  this  work  as 
it  pertains  to  general  industry  and  will 
continue  to  cover  this  work  after  the 
final  rule  becomes  effective.  However, 
insurance  inspections  may  fall  under 
subpart  V,  instead  of  §  1910.269,  to  the 
extent  the  inspections  are  construction 
work.  Whether  an  insurance  inspection 
constitutes  construction  depends  on  the 
characteristics  of  the  work  performed. 
(See,  for  example,  CH2M  Hill,  Inc.  v. 
Herman,  192  F.3d  711  (7th  Cir.  1999).) 

OSHA  does  not  believe  that  the  final 
rule  will  impose  substantial  additional 
costs  on  the  insurance  industry.  Existing 
§  1910.269  currently  covers  the  vast 
majority  of  insurance  inspections  on 
electric  power  installations.  Of  the  new 
provisions  this  final  rule  is  adding  to 
§  1910.269,  the  ones  that  impose  the 
greatest  costs  on  all  employers  are 
unlikely  to  impose  significant  economic 
burdens  on  inspections  conducted  by 
insurance  industry  workers.  First,  the 
minimum  approach  distance  and  arc- 
flash-protection  requirements  usually 
will  not  apply  to  the  insurance  industry 
because  insurance  industry  inspectors 
will  almost  never  be  qualified 
employees  (see  final  §§  1910.269(1)  and 
1 926.960).'’® 

Second,  the  host-contractor 
provisions  in  §§  1910.269(a)(3)  and 
1926.950(c)  should  not  impose 
significant  costs  on  the  insurance 


•*’*See  the  letter  of  interpretation  dated  June  9, 
1999,  to  Mr.  G.  William  Doody,  which  is  available 
at  http://  WWW. osha.gov/pls/ osh  a  web/ 
owadisp.show_documcnt?p_ 
tabIc=}NrEnPnETATIONSS-p  Jd=22749. 

•“'According  to  final  §  1910.269(a)(l)(ii)(B), 

§  1910.269  does  not  apply  to  electrical  safety- 
related  work  practices  covered  by  Siibpart  S. 
Subpart  S  applies  to  work  performed  by  unqualified 
persons  on,  near,  or  with  electric  power  generation, 
transmission,  and  distribution  installations  (see 
§191 0.331(b)). 


industry.  As  explained  in  Section  VI, 
Final  Economic  Analysis  and 
Regulatory  Flexibility  Analysis,  later  in 
this  preamble,  OSHA  estimated  the 
costs  of  the  host-contractor  provisions 
on  a  per-project  basis;  that  is,  employers 
will  incur  costs  once  for  each  project. 
OSHA  believes  that  its  estimate  of  the 
number  of  projects  fully  accounts  for 
projects  that  involve  inspections, 
including  insurance  inspections,  of 
electric  power  generation,  transmission, 
and  distribution  installations,  though 
OSHA  allocated  the  costs  to  contract 
employers  generally.  OSHA  anticipates 
that  the  number  of  insurance 
inspections  will  be  a  small  fraction  of 
the  number  of  overall  projects.  If  1  in 
every  1,000  projects  involves  an 
insurance  inspection,  then  the  total 
costs  related  to  employers’  complying 
with  the  host-contractor  provisions  for 
insurance  inspections  would  be  less 
than  $20,000  per  year,  half  of  which 
host  employers  would  bear.  The  Agency 
deems  such  costs  an  inconsequential 
portion  of  the  overall  costs  of  the  final 
rule  and  not  significant  for  the 
insurance  industry. 

Third,  OSHA  does  not  believe  that 
insurance  inspections  will  typically 
involve  employees  working  from  aerial 
lifts  or  on  poles,  towers,  or  similar 
structures  covered  by  the  personal 
protective  equipment  requirements  in 
final  §§  1910.269(g)(2)(iv)(C)  and 
1926.954(b)(3)(iii).  Stoller’s  lone 
example  of  work  potentially  affected  by 
the  final  rule,  the  inspection  of  pressure 
vessels,  is  not  generally  covered  by 
those  provisions,  which  primarily  affect 
work  involving  overhead  transmission 
and  distribution  lines.  OSHA  is 
unaware  of  any  other  insurance 
inspection  work  that  would  involve 
employees  working  from  aerial  lifts  or 
on  poles,  towers,  or  similar  structures. 
Even  if  such  inspections  are  taking 
place,  they  should  be  rare,  and  the 
Agency  deems  costs  associated  with 
such  inspections  an  inconsequential 
portion  of  the  overall  costs  of  the  final 
rule,  and  inconsequential  as  well  for  the 
insurance  industry. 

Paragraph  (a)(l)(ii)  of  final  §  1926.950 
provides  that  .subpart  V  does  not  apply 
to  electrical  safety-related  work 
practices  for  unqualified  employees. 
Electrical  safety-related  work-practice 
requirements  for  those  employees  are 
contained  in  other  subparts  of  part  1926, 
including  subparts  K,  N,  and  CC.  For 
example,  §  1926.416(a)(1)  in  subpart  K 
prohibits  employers  from  permitting  an 
employee  to  work  in  such  proximity  to 
any  part  of  an  electric  power  circuit  that 
the  employee  could  contact  the  electric 
power  circuit  in  the  course  of  work, 
unless  the  employee  is  protected  against 
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electric  shock  by  deenergizing  the 
circuit  and  grounding  it  or  by  guarding 
it  effectively  by  insulation  or  other 
means.  Deenergizing  circuits  and 
insulating  them  from  employees 
protects  unqualified  employees  from 
electric  shock.  By  contrast,  subpart  V,  in 
final  §  1926.960(b)(l)(i),  permits  only 
qualified  employees  to  work  on  or  with 
exposed  energized  lines  or  parts  of 
equipment.  Final  §  1926.960(c)(lKiii) 
requires  the  employer  to  ensure  that  no 
employee  approaches  or  takes  any 
conductive  object  closer  to  exposed 
energized  parts  than  the  minimum 
approach  distances,  established  by  the 
employer  under  final  §  1926.960(c)(lKi), 
unless  the  employee  is  insulated  from 
the  energized  part  (for  example,  with 
rubber  insulating  gloves  and  sleeves),  or 
the  energized  part  is  insulated  from  the 
employee  and  from  any  other 
conductive  object  at  a  different 
potential,  or  the  employee  is  performing 
live-line  barehand  work  in  accordance 
with  §  1926.964(c). 

Subpart  CC  generally  requires 
employers  to  ensure  that  employees 
maintain  minimum  clearances  when 
operating  cranes  or  derricks  near 
overhead  power  lines.  Paragraph  (a)(6) 
of  §  1926.600  also  generally  requires 
minimum  clearances  when  mechanical 
equipment  is  operated  near  overhead 
power  lines.  In  part  because  subpart  V 
establishes  requirements  for  qualified 
employees  operating  mechanical 
equipment,  §  1926.959(d)(1)  of  this  final 
rule  generally  requires  mechanical 
equipment,  including  cranes  and 
derricks,  to  maintain  minimum 
approach  distances  that  are  significantly 
less  than  the  minimum  clearance 
distances  in  either  §  1926.600(a)(6)  or 
subpart  CC. 

OSHA  did  not  expressly  propose  to 
exempt  electrical  safety-related  work 
practices  used  by  unqualified 
employees  from  .subpart  V;  however,  the 
preamble  to  the  proposal  made  it  clear 
that  subpart  V’s  requirements  did  not 
apply  to  electrical  safety-related  work 
practices  lused  by  unqualified 
employees.  (See,  for  example,  70  FK 
34857.)  Specifically,  the  Agency  stated: 
“The  general  approach  taken  in  the 
proposed  revision  of  Subpart  V  is  to 
j)rovide  safety-related  work  practices  for 
qualified  employees  to  follow  when 
they  are  performing  electric  power 
transmission  and  distribution  work. 

Safe  work  practices  for  unqualified 
employees  are  not  addressed  in 
proposed  Subpart  V  .  .  .”  (70  FR 
34857).  Information  in  the  record  shows 
that  the  requirements  in  subpart  V  are 
not  sufficiently  protective  for 
unqualified  employees.  (See,  for 
example,  Exs.  0077,  0134.)  For  example. 


NFPA  70E  contains  electrical  safety- 
related  work  practice  requirements  to 
protect  unqualified  employees  from 
electrical  hazards  posed  by  electric 
power  transmission  and  distribution 
installations  (Ex.  0134).4i  The 
consensus  standard  requires  unqualified 
employees  to  maintain  minimum 
approach  distances  that  are 
substantially  greater  than  the  minimum 
roach  distances  in  Subpart  V. 

SHA  designed  subpart  V  to  mirror 
the  requirements  in  §  1910.269.  Existing 
§  1910.269(a)(l)(i)(A),  which  is  being 
adopted  in  the  final  rule  without 
substantive  change,  provides  that 
§  1910.269  applies  to  “[p]ower 
generation,  transmission,  and 
distribution  installations,  including 
related  equipment  for  the  purpose  of 
communication  or  metering,  which  are 
accessible  only  to  qualified  employees.” 
Existing  (and  final) 

§  1910.269(a)(l)(ii)(B)  explicitly 
excludes  “electrical  safety-related  work 
practices  .  .  .  covered  by  subpart  S  of 
this  part”  from  coverage.  According  to 
§  1910.331(b),  subpart  S  covers 
electrical  safety-related  work  practices 
for  unqualified  employees  working  on, 
near,  or  with  installations  for  the 
generation,  transmission,  or  distribution 
of  electric  energy.  Thus,  §  1910.269  does 
not  apply  to  electrical  safety-related 
work  practices  for  unqualified 
employees. 

In  conclusion,  OSHA  notes  that  the 
electrical  safety-related  work  practices 
required  by  Subpart  V  do  not  provide 
sufficient  protection  for  unqualified 
employees.  Therefore,  Subpart  V  does 
not  and  should  not  cover  such  work 
practices.  The  final  rule,  in 
§  1926.950(a)(l)(ii),  expressly  clarifies 
that  Subpart  V  does  not  cover  electrical 
safety-related  work  practices  for 
unqualified  employees. 

Paragraph  (a)(2)  of  final  §  1926.950, 
which  is  being  adopted  without  change 
from  the  propo.sal,  explains  that  subpart 
V  applies  in  addition  to  all  other 
applicable  standards  contained  in  part 
1926.  This  paragraph  also  provides  that 
employers  doing  work  covered  by 
subpart  V  are  not  exempt  from 
complying  with  other  applicable 
provi.sions  in  part  1926  by  tbe  operation 
of  §  1910.5(c).  Paragraph  (a)(2)  also 
clarifies  that  specific  references  in 
subpart  V  to  other  sections  of  part  1926 
are  provided  for  empha.sis  only.  In 
accordance  with  this  provi.sion,  all 
con.struction  industry  standards 
continue  to  apply  to  work  covered  by 
subpart  V  unless  there  is  an  applicable 


See  NFPA  70H-2004,  Section  110.1,  which  sets 
the  scope  for  Article  110,  General  Requirements  for 
Electrical  Safety-Related  Work  Practices  (Ex.  0134). 


exception  in  subpart  V  or  elsewhere  in 
part  1926.  For  example,  §  1926.959(a)(2) 
requires  the  critical  safety  components 
of  mechanical  elevating  and  rotating 
equipment  to  be  visually  inspected 
before  each  shift.  This  provision  does 
not  supersede  §  1926.1412(d),  which 
details  specific  requirements  for  the 
visual  inspection  of  cranes  each  shift  by 
a  competent  person.  In  a  change  that 
OSHA  considers  nonsubstantive, 

§  1910.269(a)(l)(iii)  is  being  amended  to 
include  language  equivalent  to  that  in 
§  1926.950(a)(2). 

Subpart  V  has  never  applied  to  work 
on  electric  power  generation 
installations.  Proposed  §  1926.950(a)(3) 
provided  that  §  1910.269  would  cover 
all  work,  including  construction, 
involving  electric  power  generation 
installations.  In  the  preamble  to  the 
proposal,  the  Agency  explained  that  the 
construction  of  an  electric  power 
generation  station  normally  poses  only 
general  construction  hazards,  that  is, 
hazards  not  addressed  by  subpart  V  (70 
FR  34833).  OSHA  recognized,  however, 
the  following  two  exceptions  to  this 
conclusion:  (1)  during  the  final  phase  of 
construction  of  a  generating  station, 
when  electrical  and  other  acceptance 
testing  of  the  installation  is  being 
performed,  and  (2)  during 
“reconstruction,”  when  portions  of  the 
generating  station  not  undergoing 
construction  are  still  in  operation  (id.). 

In  both  of  these  scenarios,  construction 
work  at  a  generation  station  exposes 
workers  to  hazards  akin  to  those  posed 
by  the  operation  and  maintenance  of  a 
generation  plant.  Because  the  Agency 
believed  that  these  two  operations  were 
more  like  general  industry  work  than 
construction,  it  deemed  it  appropriate 
for  employers  to  follow  §  1910.269  in 
those  situations  (id.).  Rather  than  repeat 
the  relevant  portions  of  §  1910.269  in 
subpart  V,  OSHA  proposed  that 
§  1910.269  apply  to  all  work  involving 
electric  power  generation  installations. 

The  Agency  requested  comments  on 
whether  §  1910.269  should  apply  to  all 
work  involving  electric  power 
generation  installations,  as  proposed,  or 
whether  instead  the  relevant 
requirements  from  §  1910.269  should  be 
contained  in  final  subpart  V  for 
purposes  of  construction  work  involving 
electric  power  generation  installations. 
OSHA  received  numerous  responses  to 
this  request.  (See,  for  example,  Exs. 

0125,  0127,  0130,  0149,  0151,  0155, 
0159,  0162,  0163,  0172,  0177,  0179, 
0186, 0188, 0201, 0208,  0209,  0212, 
0213,  0227,  0230.)  Commenters  largely 
supported  OSHA’s  proposed  approach 
and  the  language  making  §  1910.269 
applicable  to  all  work  involving  electric 
power  generation  installations.  For 
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example.  Mason  County  Public  Utility 
District  3  commented:  “We  believe  the 
proposed  language  referencing  1910.269 
for  all  work  involving  electric  power 
generation  installations  should  be 
adopted”  (Ex.  0125).  Siemens  Power 
Generation  responded  similarly, 
explaining,  “Subpart  V  should  not 
apply  to  the  electric  power  generation 
installations  [because  m]aintenance  in 
these  installations  is  covered  adequately 
by  1910.269  and  construction  is  covered 
adequately  by  general  construction 
requirements”  (Ex.  0163).  In  addition, 
Mr.  Tom  Chappell  of  Southern 
Company  agreed  with  OSHA  that 
“[ajpplying  1910.269  during  the  ‘final 
phase  of  construction’  or  ‘reconstruction 
work’  would  be  preferable  to  recreating 
the  same  requirements  in  Subpart  V” 

(Ex.  0212). 

On  the  other  hand,  NIOSH  suggested 
that  it  “would  be  less  burdensome”  for 
employers  if  the  relevant  requirements 
for  construction  at  generation 
installations  were  incorporated  in 
subpart  V  (Ex.  0130).  In  addition,  MYR 
Croup  was  concerned  that  OSHA’s 
proposed  approach  could  lead  to 
confusion,  explaining: 

[Alpplying  part  1910  olcctrical  .standards 
[to  con.struction  work  involving  generation 
installations]  would  cause  confusion  as  to 
whether  other  applicable  general  industry  or 
construction  standards  would  govern  the 
remaining  aspects  of  such  work.  Thus, 
OSHA’s  proposal — based  on  an  alleged 
simplification — does  itself  create  confusion. 
[Kx.  0162] 

OSHA  considered  these  comments, 
but  does  not  believe  that  applying 
§  1910.269  to  construction  involving 
generation  installations  is  likely  to 
result  in  any  heavy  burdens  or 
confusion.  OSHA’s  construction 
standards  (29  CFR  part  1926)  apply  to 
general  construction  activities 
performed  at  generation  installation 
sites.  As  previously  explained, 

§  1910.269  generally  will  not  apply  to 
the  original  construction  of  a  generating 
station  until  the  final  phase  of 
construction,  when  many  of  the 
provisions  in  §  1910.269  become 
applicable.  For  example,  in  the  early 
construction  phases,  the  generation 
installation  would  contain  no  energized 
circuits,  so  the  provisions  for  working 
near  energized  parts  in  §  1910.269(1) 
would  not  apply.  Similarly,  in  the 
construction  of  a  coal-fired  generating 
station,  the  requirements  in 
§  1910.269(v)(ll)  on  coal  handing 
would  have  no  application  until  coal  is 
present.  To  the  extent  an  employer  is 
performing  late-stage  construction  or 
reconstruction  of  a  generation 
installation  and  §  1910.269  applies,  the 
provisions  of  §  1910.269  supplement, 


but  do  not  replace,  any  relevant  general 
construction  requirements.  (See 
§§  1910.269(a)(l)(iii)  and 
1926.950(a)(2).)  For  example,  the 
training  requirements  in 
§  1910.269(a)(2)  apply  in  addition  to  any 
applicable  training  requirements  in  part 

1926.42 

With  this  additional  clarification  and 
the  support  of  most  of  the  commenters 
who  provided  feedback  on  this  issue, 
the  Agency  is  adopting  proposed 
§  1926.950(a)(3)  as  it  relates  to  the 
construction  of  electric  power 
generation  installations. 4 3 

Another  coverage  issue  raised  in  the 
proposal  relates  to  line-clearance  tree 
trimming,  which  is  currently  addressed 
in  §  191  0.269.44  (See  existing 
§  1910.269(a)(l)(i)(E).)  As  OSHA 
explained  in  the  preamble  to  the 
proposal,  line-clearance  tree  trimming  is 
not  normally  performed  as  part  of  the 
construction  of  electric  power 
tran.smission  or  distribution 
in.stallation.s  (70  FR  34833).  One 
exception  occurs  when  trees  are 
trimmed  along  an  existing  overhead 
power  line  to  provide  clearance  for  a 
new  tran.smi.s.sion  or  di.stribution  line 
that  is  under  construction  (id.).  While 
this  type  of  work  by  line-clearance  tree 
trimmers  is  properly  clas.sified  as 
con.struction  work,  it  shares  many 
similarities  with  the  work  done  by  line- 
clearance  tree  trimmers  that  is  properly 
cla.ssified  as  general  industry  work.43 
For  this  reason,  as  well  as  for  ea.se  of 
compliance  and  enforcement,  proposed 
§  1926.950(a)(3)  provided  that 
§  1910.269  would  apply  to  all  line- 
clearance  tree-trimming  operations, 


Paragraph  (e)  of  §  1910.269  contains 
requirements  for  work  in  enclosed  spaces.  OSHA 
recently  proposed  a  standard  covering  confined 
spaces  in  construction,  which  will  cover  many  of 
the  same  hazards.  OSHA  will  consider  how  to 
apply  these  new  confined  space  provisions  to  the 
construction  of  power  generation  installations  in 
the  development  and  promulgation  of  that  final 
rule. 

Current  §  1910.269(a)(l)(ii)(A)  provides  that 
§  1910.269  does  not  apply  to  construction  work.  In 
the  final  rule,  OSHA  is  revising  this  paragraph  to 
indicate  that  §  1910.269  does  not  apply  to 
construction  work,  as  defined  in  §  1910.12,  except 
for  line-clearance  tree-trimming  operations  and 
work  involving  electric  power  generation 
installations  as  specified  in  §  1926.950(a)(3).  This 
change  makes  the  application  of  §  1910.269 
consistent  with  the  coverage  of  work  involving 
electric  power  generation  installations  in  subpart  V. 

Line-clearance  tree  trimming  is  also  addressed 
in  §  1910.268  when  the  lines  involved  are 
telecommunications  lines.  (See  29  CFR 
1910.268(q).) 

Throughout  the  preamble  discussion  of  this 
final  rule,  OSHA  generally  refers  to  line-clearance 
tree  trimmers  who  are  not  qualified  employees 
under  §  1910.269  or  subpart  V  as  “line-clearance 
tree  trimmers,”  and  to  qualified  employees  who 
also  meet  the  definition  of  “line-clearance  tree 
trimmers”  as  “qualified  employees.” 


even  those  that  might  be  considered 
construction.  OSHA  requested 
comments  on  whether  §  1910.269 
should  apply  to  all  work  involving  line- 
clearance  tree  trimming,  as  proposed,  or 
whether  the  relevant  requirements  from 
§  1910.269  should  be  contained  in 
subpart  V. 

The  Agency  received  a  handful  of 
comments  on  this  issue.  (See,  for 
example,  Exs.  0175,  0186,  0201,  0213, 
0230.)  These  comments  generally 
supported  OSHA’s  proposed  approach. 
For  example,  Mr.  Anthony  Ahern  of 
Ohio  Rural  Electric  Cooperatives  agreed 
that  OSHA  need  not  duplicate  the  line- 
clearance  tree-trimming  requirements 
from  §  1910.269  in  subpart  V  (Ex.  0186). 
Also,  Mr.  James  Gartland  of  Duke 
Energy  commented  that  the 
requirements  for  line-clearance  tree¬ 
trimming  operations  should  be  covered 
exclusively  under  §  1910.269, 
explaining  that  line-clearance  tree¬ 
trimming  operations  are  the  same 
whether  one  considers  the  work  to  be 
general  industry  or  construction  (Ex. 
0201). 

IIIEW  asked  OSHA  to  clarify  whether 
§  1910.269  would  apply  oven  to  tree- 
trimming  operations  that  could  ho 
considered  “construction,”  for  examjile 
clearing  around  existing  energized 
facilities  for  a  new  right  of  way  (Ex. 
0230).  OSHA  is  applying  §  1910.269  in 
those  circumstances.  Given  that 
clarification,  IBEW  agreed  that  the 
§  1910.269  requirements  for  line- 
clearance  tree-trimming  operations  do 
not  need  to  be  repeated  in  subpart  V 
(Ex.  0230).  In  light  of  the  commenters’ 
support,  OSHA  is  adopting 
§  1926.950(a)(3)  as  proposed  with 
respect  to  line-clearance  tree 

trimming.46 

Although  the  tree  trimming  industry 
did  not  object  to  covering  all  line- 
clearance  tree  trimming  in  §  1910.269, 
representatives  of  the  industry  urged  the 
Agency  to  expand  the  scope  of  covered 
line-clearance  tree-trimming  activities 
by  broadening  the  definition  of  that 
term.  (See,  for  example,  Exs.  0174,  0200, 
0502,  0503;  Tr.  620-628,  765-769.)  The 
proposed  definition  of  “line-clearance 
tree  trimming”  in  §  1926.968,  which 
was  based  on  existing  §  1910.269(x), 
read  as  follows: 


Current  §  1910.269(a)(l)(ii)(A)  provides  that 
§  1910.269  does  not  apply  to  construction  work.  In 
the  final  rule,  OSHA  is  revising  this  paragraph  to 
indicate  that  §  1910.269  does  not  apply  to 
construction  work,  as  defined  in  §  1910.12,  except 
for  line-clearance  tree-trimming  operations  and 
work  involving  electric  power  generation 
installations  as  specified  in  §  1926.950(a)(3).  This 
change  makes  the  application  of  §  1910.269 
consistent  with  the  coverage  of  line-clearance  tree¬ 
trimming  operations  in  subpart  V. 
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The  pruning,  trimming,  repairing, 
maintaining,  removing,  or  clearing  of  trees  or 
the  cutting  of  brush  that  is  within  3.05  m  (10 
feet)  of  electric  supply  lines  and  equipment. 

The  Utility  Line  Clearance  Coalition 
(ULCC)  commented  that  the  definition 
of  line-clearance  tree  trimming  should 
not  be  limited  to  trees  within  3.05 
meters  [10  feet)  of  an  electric  supply 
line.  ULCC  requested  that  OSHA 
expand  the  definition  of  “line-clearance 
tree  trimming”  to  include  all  vegetation 
management  work  done  by  line- 
clearance  tree  trimmers  and  trainees  for 
the  construction  or  maintenance  of 
electric  supply  lines  or  for  electric 
utilities  (Ex.  0502).  The  Tree  Care 
Industry  Association  (TCIA)  proposed 
the  same  change  to  the  definition  of 
“line-clearance  tree  trimming”  (Ex. 

0503).  Both  tree  trimming  trade 
associations  recommended  that  the 
definition  of  “line-clearance  tree 
trimming”  be  revised  to  road  as  follows: 

Tlie  pruning,  trimming,  repairing, 
maintaining,  removing,  treating  or  clearing  of 
trees  or  the  cutting  of  brush  (vegetation 
management)  that  is  within  10  feet  (305  cm) 
of  electric  supply  lines  and  equipment,  or 
vegetation  management  work  j)erformed  by 
line  clearance  tree  trimmer/trainees  for  the 
construction  or  maintenance  of  electric 
supply  lines  and/or  for  electric  utilities.  |Kxs. 
0502,  0503) 

The  industry  provided  three  main 
arguments  in  support  of  its 
recommendation  to  expand  the  scope  of 
tree-trimming  work  covered  by 
§  1910.269.  For  the  reasons  described 
later,  OSHA  is  not  persuaded  by  the 
industry’s  arguments  and  will  not  be 
expanding  the  definition  of  “line- 
clearance  tree  trimming”  to  include  all 
vegetation  management  work  for  the 
construction  or  maintenance  of  electric 
supply  lines  or  for  electric  utilities. 
However,  OSHA  is  making  some 
changes  to  the  definition  of  “line- 
clearance  tree  trimming”  that  will 
broaden,  in  a  limited  manner,  the  scope 
of  tree-trimming  operations  covered  by 
§  1910.269.  These  changes  are  discussed 
later  in  this  section  of  the  preamble. 

The  tree  trimming  industry’s  first 
argument  in  support  of  its 
recommended  definition  is  that  the  “10- 
foot  rule”  (as  they  described  it) 
contradicts  other  portions  of  §  1910.269. 
Joe  Tommasi  of  the  Davey  Tree  Expert 
Company,  testifying  on  behalf  of  ULCC, 
noted: 

[T]he  minimum  separation  distances  tables 
in  the  standard  requires  [sic]  a  line  clearance 
arborist  to  maintain  more  than  ten  feet  from 
some  lines  depending  on  the  voltage 
exposures,  but  at  the  same  time,  the 
definition  says  that  such  work  is  not  subject 
to  [the]  line  clearance  tree  trimming  standard 
because  the  standard  [applies]  only  to  trees 


that  are  within  the  ten  feet  of  overhead 
conductors.  [Tr.  622] 

Mr.  Tommasi  also  suggested  that  some 
requirements,  such  as  those  for  spraying 
herbicides  and  stump  cutting,  may 
apply  to  work  that  takes  place  more 
than  3.05  meters  away  from  power  lines 
(Tr.  622-623). 

OSHA  does  not  find  this  argument 
persuasive.  This  first  of  the  tree 
trimmers’  arguments  reflects  a  basic 
misunderstanding  of  the  way  the 
proposed  standard  worked.  Under  the 
proposed  rule,  tree-trimming  work  was 
covered  by  §  1910.269  only  to  the  extent 
it  was  done  on  trees  or  brush  within 
3.05  meters  of  electric  supply  lines  and 
equipment.  If  it  was  done  on  trees  or 
brush  more  than  3.05  meters  away  from 
lines  and  equipment,  none  of  the 
provisions  in  proposed  §  1910.269 
applied.  The  proposed  “10-foot  rule” 
did  not  create  any  internal  conflicts  in 
§  1910.269.  h^or  work  done  outside  of 
the  3.05-meter  boundary,  the  proposed 
provisions  the  industry  was  concerned 
about,  that  is,  minimum  approach 
distances  and  requirements  for  spraying 
herbicides  and  stump  cutting,  did  not 
apply. 

The  tree  trimmers’  second 
justification  for  expanding  the 
definition  of  line-clearance  tree 
trimming  in  §  1910.269  is  that  the  “10- 
foot  rule”  undermines  safety  by  causing 
different  safety  requirements  to  apply  to 
line-clearance  tree  trimmers  depending 
on  their  distance  from  the  line.  Mr. 
Tommasi  testified  that  “experience 
teaches  that  a  single  set  of  safety  rules 
applicable  to  the  line  tree  arborist 
achieves  the  highest  rate  of  compliance 
and  thus  the  highest  safety”  (Tr.  625). 

Mr.  Tommasi  maintained  that  Federal 
and  State  OSHA  compliance  officials 
have  enforced  other  standards,  such  as 
OSHA’s  logging  standard  (29  CFR 
1910.266),  during  arborist  operations 
more  than  3.05  meters  from  power  lines 
[id.].  Further,  ULCC  commented  that 
“the  foimdation  of  worker  safety  in  line 
clearance  tree  trimming  is  adherence  to 
a  single  predictable  set  of  safety 
standards  in  which  employees  can  be 
trained  and  repeatedly  drilled”  (Ex. 
0174). 

OSHA  appreciates  the  industry’s 
desire  for  a  single  set  of  safety-related 
work  practices,  but  changing  the 
definition  of  “line-clearance  tree 
trimming”  in  §  1910.269  would  not 
necessarily  achieve  the  industry’s  goal. 
As  stated  previously,  even  work  covered 
by  §  1910.269  and  subpart  V  must 
comply  with  all  other  applicable  general 
industry  and  construction  standards.  In 
any  event,  the  Agency  does  not  believe 
that  it  is  necessary  to  employee  safety  to 


address  in  §  1910.269  every  hazard 
faced  by  line-clearance  tree  trimmers. 
Employers  in  every  industry,  including 
line-clearance  tree  trimming  firms,  must 
identify  all  OSHA  standards  applicable 
to  their  work,  along  with  their  general 
duty  clause  obligations,  and  then  set, 
communicate,  and  enforce  a  set  of  work 
rules  that  meets  all  of  the  applicable 
requirements.  For  example,  if  a  line- 
clearance  tree  trimming  contractor 
performs  work  that  falls  under  the 
logging  or  site-clearing  standards 
(§§  1910.266  and  1926.604, 
respectively),  the  contractor  will  have  to 
ensure  that  its  work  rules  meet  those 
standards,  in  addition  to  §  1910.269.'’^ 
The  provisions  on  brush  chippers, 
sprayers  and  related  equipment,  stump 
cutters,  gasoline-engine  power  saws, 
backpack  units  for  use  in  pruning  and 
clearing,  rope,  and  fall  protection 
(§1910.269(r)(2),(r)(3),(r)(4),(r)(5), 

(r)(6),  (r)(7),  and  (r)(8),  respectively)  in 
existing  §  1910.269  were  taken,  in  part, 
from  the  EEI-IBEW  draft  on  which 
§  1910.269  was  based.  Those  provisions 
were  “checked  against  the  equivalent 
ANSI  standard,  ANSI  Zl 33.1-1 982[, 
American  National  Standard  for  Tree 
Care  Operations — Pruning,  Trimming, 
liepairing.  Maintaining,  and  Removing 
Trees,  and  Cutting  Brush — Safety 
Requirements]  ([269-]Ex.  2-29),  to  be 
sure  that  OSHA’s  regulations  would 
better  effectuate  safety  than  the  national 
consensus  standard”  (59  FR  4322). 
However,  OSHA  did  not  incorporate  a 
comprehensive  tree-trimming  standard 
in  §  1910.269.  Thus,  many  important 
safety  provisions  included  in  applicable 
consensus  standards  and  in  other  OSHA 
standards  were  not  included  in 
§  1910.269,  and  that  section  does  not 
address  some  important  safety  hazards 
faced  by  workers  performing  tree  care 
operations.  For  example,  §  1910.269 
does  not  contain  any  specific 
requirements  to  protect  workers  felling 
trees.  Those  requirements  are  in  OSHA’s 
logging  standard.  Furthermore,  even 
with  respect  to  the  nonelectrical  hazards 
that  are  regulated  in  the  §  1910.269  tree¬ 
trimming  provisions,  the  OSHA 
standards  do  not  cover  those  hazards  as 
comprehensively  as  the  current  version. 


ULCC  suggested  that  the  references  in 
§  1910.269(r)(5)  to  specific  requirements  in  the 
logging  standard  "shows  OSHA’s  intent  to  not 
apply  [the]  logging  standard  to  line  clearance  unless 
so-designated”  (Ex.  0174).  This  is  an  erroneous 
interpretation  that  overlooks  existing 
§1910.269(a)(l)(iii),  which  explains  that  "[sjpecific 
references  in  this  section  to  other  sections  of  part 
1910  are  provided  for  emphasis  only.”  Other 
relevant  provisions  in  part  1910  continue  to  apply, 
including  other  provisions  in  the  logging  standard, 
if  the  work  being  performed  falls  within  the  scope 
of  those  standards  and  within  the  scope  of 
§1910.269  at  the  same  time. 
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or  even  the  1982  version,  of  ANSI 
Z133.1.'*“  For  example,  the  new  and  old 
consensus  standards  include  additional 
nKpiireinents  for  brush  chippers  and 
])rovisions  on  hand  tools  such  as  axes, 
])runers,  and  saws  that  are  not  contained 
in  §  1910.289.  For  tluise  riia.sons, 
ado])ling  the  industry’s 
nuxHumendation  to  have  §  1910.289  lx; 
th(!  exclusive  .source  of  nKpiirements  for 
lre(;-triiniuing  work  woidd  not  improve 
(!mj)loyee  safety.  Instead,  it  would 
jeopardize  tin;  workers  performing  those 
operations.  For  exainjile,  an  employer 
may  perform  a  logging  ojjeration  near  an 
overhead  jiower  lino  under  contract 
with  an  electric  utility  to  remove  trees 
along  the  right  of  way  for  the  power 
line.  Applying  the  tree  care  industry’s 
recommendation  and  logic  to  this  work 
would  place  that  work  exclusively 
under  §  1910.269,  eliminating  the 
protection  provided  by  the  logging 
standard’s  tree-felling  provisions. 

The  Agency  has  published  an  advance 
notice  of  proposed  rulemaking  to  gather 
information  to  use  in  developing  a 
comprehensive  standard  on  tree  care 
operations  (73  FR  54118-54123,  Sept. 

18,  2008).  In  that  rulemaking,  OSHA 
will  consider  whether,  and  to  what 
extent,  any  new  standard  on  tree  care 
operations  should  cover  line-clearance 
tree  trimming. 

The  tree  trimmers’  third  justification 
for  expanding  the  definition  of  line- 
clearance  tree  trimming  in  §  1910.269  is 
that  the  electrical  hazards  regulated  by 
§  1910.269  exist  at  distances  greater 
than  3.05  meters  from  the  line.  ULCC 
argued  that  there  are  many 
circumstances  that  expose  line- 
clearance  tree  trimmers  to  electrical 
hazards  at  distances  beyond  3.05  meters 
from  the  line,  such  as  when  a  tree  or 
section  of  a  tree  can  fall  into  the  line 
even  though  the  tree  itself  is  farther  than 
3.05  meters  away  (Ex.  0174).  To 
illustrate  this  point,  Mr.  Tommasi 
provided  an  example  of  a  15.2-meter  tall 
oak  tree  located  4.6  meters  from  an 
overhead  power  line  (Tr.  623). 

OSHA  has  considered  this  argument, 
but  has  concluded  that  the  3.05-meter 
rule  is  generally  reasonable  and 
consistent  with  provisions  in  29  CFR 
part  1910,  subpart  S,  OSHA’s  general 
industry  electrical  standards.  An 
examination  of  the  different 
requirements  that  apply  to  the  electrical 


As  stated  earlier,  in  its  review  of  the  EEI-IBEW 
draft,  OSHA  checked  provisions  of  that  draft  against 
equivalent  provisions  in  ANSI  Z133. 1-1982. 
However,  because  §  1910.269  is  a  standard  for 
electric  power  generation,  transmission,  and 
distribution  work  and  not  a  comprehensive 
standard  on  tree  trimming,  the  Agency  did  not 
examine  provisions  in  the  ANSI  standard  that  had 
no  counterpart  in  the  EEI-IBEW  draft. 


hazards  posed  by  tree-trimming 
operations  will  illuminate  the  need  to 
set  a  locus  within  which  §  1910.269 
should  apply. 

The  line-clearance  tree-trimming 
jtrovisions  in  existing  §15)10.289 
contain  several  retpiirements  to  jtrotect 
line-clearance  tnu;  trimnuirs  from 
(ihxdrical  hazards.  Fir.st,  to  be 
considered  line-clearance  tree  trimmers 
under  §  1910.285),  employees  must, 
through  training  or  experience,  he 
familiar  with  the  s])et:ial  technitpies  and 
hazards  involved  in  line-chiarance  tree 
trimming.'”'  (Set;  exi.sting 
§  1 5)1 0.285)(a)(l  )(i)(F)(2)  and  the 
definition  of  “line-clearance  tree 
trimmer”  in  existing  §  15)10. 285)(x).) 
.Second,  there  must  bo  at  least  two  line- 
clearance  tree  trimmers  present  nnder 
any  of  the  following  conditions:  (1)  If  a 
line-clearance  tree  trimmer  is  to 
approach  any  conductor  or  electric 
apparatus  energized  at  more  than  750 
volts  more  closely  than  3.05  meters,  (2) 
if  branches  or  limbs  being  removed  are 
closer  than  the  applicable  minimum 
approach  distances  to  lines  energized  at 
more  than  750  volts,  or  (3)  if  roping  is 
necessary  to  remove  branches  or  limbs 
from  such  conductors  or  apparatus.  (See 
existing  §  1910.269(r)(l)(ii).)  Third, 
when  the  voltage  on  the  lines  is  50  volts 
or  more  and  two  or  more  employees  are 
present,  generally  at  least  two 
employees  must  be  trained  in  first  aid, 
including  cardiopulmonary 
resuscitation. (See  existing 
§  1910.269(b)(1).)  Fourth,  employees 
must  maintain  minimmn  approach 
distances  appropriate  for  qualified 
employees.  (See  existing 
§  1910.269(r)(l)(iii)  and  (r)(l)(v).)  Fifth, 
employees  must  use  insulating 
equipment  to  remove  branches  that  are 
contacting  exposed,  energized 
conductors  or  equipment  or  that  are 
within  the  applicable  minimum 
approach  distances  of  energized 
conductors  or  equipment.  (See  existing 
§  1910.269(r)(l)(iv).)  Sixth,  line- 
clearance  tree-trimming  work  may  not 
be  performed  when  adverse  weather 
conditions  make  the  work  hazardous  in 


Throughout  this  preamble,  OSHA  differentiates 
between  line-clearance  tree  trimmers  (as  defined  in 
§  1910.269)  and  other  workers  involved  in  tree¬ 
trimming  operations.  OSHA  refers  to  employees 
doing  tree-related  work  who  are  not  line-clearance 
tree  trimmers  under  §  1910.269  as  “regular  tree 
trimmers’’  (that  is,  all  other  tree  trimmers)  or  “tree 
workers  who  are  not  line-clearance  tree  trimmers” 
(that  is,  all  other  tree  trimmers  £md  ground 
workers).  See  also  the  summary  and  explanation  for 
§  1926.950(b)(2),  later  in  this  section  of  the 
preamble. 

so  See  the  summary  and  explanation  for  final 
§1926.951  (b)(1),  later  in  this  section  of  the 
preamble,  for  a  discussion  of  the  requirements  for 
first-aid  training  for  field  work,  such  as  line- 
clearance  tree-trimming  operations. 


.spite  of  the  work  practices  required  by 
§  1910.269.  (See  exi.sting 
§  1 91  ().285)(r)(l )(vi).)  Seventh, 
met;hanical  equipment  mu.st  maintain 
a])j)ropriate  minimum  approach 
distances,  and  certain  measures  mu.st  lx; 
taktiu  to  ])rot(x:t  emjiloyees  ou  the 
ground  from  hazards  that  might  ari.se 
from  (Xjui])ment  contact  with  (mergiztxl 
lines.  (.Set;  existing  §  15)10.285)(j))(4).) 

K(;(piirement.s  for  tret;  trimmt;r.s  wht) 
;irt;  nt)t  ])t;rft)nning  lint;-t;lt;;inmt:t;  trt;t; 
trimming  (its  tlt;fint;tl  in  fintd 
§  15)1  ().285)(x)),  that  is,  “regular  trt;t; 
trimmers,”  art;  t:t)ntaiut;tl  in  Subjiiirt  .S  t)f 
tilt;  general  industry  .stantlartls  in  jxirt 
15)10.  It  is  imjiortant  to  note  that,  for  the 
jnirptKses  tif  .Subpart  .S,  tret;  trimmers  fall 
into  two  categories:  (1)  Regular  tret; 
trimmers,  whom  OSHA  treats  as 
unqualified  persons,  and  (2)  line- 
clearance  tree  trimmers  (as  defined  in 
§  1910.269),  whom  OSHA  considers 
qualified  persons  under  subpart  S.  Line- 
clearance  tree  trimmers  under 
§  1910.269  are  exempt  from  the 
electrical  safety-related  work  practice 
requirements  in  subpart  S  and  must 
comply  with  the  §  1910.269 
requirements  described  previously. 

(See  §  1910.331(c)(1).)  In  contrast, 
regular  tree  trimmers  are  subject  to  the 
subpart  S  requirements,  but  are  not 
covered  by  §  1910.269.^2 
Subpart  S  sets  some  basic 
requirements  for  regular  tree  trimmers. 


Note  2  to  the  definition  of  “line-clearance  tree 
trimmer”  in  existing  §  1910.269(x)  explains  that 
line-clearance  tree  trimmers  are  considered 
qualified  employees  for  purposes  of  the  electrical 
safety-related  work  practices  in  Subpart  S 
(§§1910.331  through  1910.335).  Paragraph  (c)(1)  of 
§1910.331  provides  that  §§  1910.331  through 
1910.335  do  not  apply  to  work  performed  by 
qualified  persons,  including  line-clearance  tree 
trimmers  under  §  1910.269,  on  or  directly 
associated  with  generation,  transmission,  and 
distribution  installations.  In  addition,  Note  3  to 
§  1910.331(c)(1)  clarifies  that  the  agency  considers 
line-clearance  tree  trimming  to  be  work  directly 
associated  with  such  installations. 

Currently,  an  employee  must  meet  the 
definition  of  “line-clearance  tree  trimmer”  in 
existing  §  1910.269(x)  and  have  training  meeting 
§  1910.332(b)(3)  to  be  considered  a  line-clearance 
tree  trinuner  who  is  a  qualified  employee  for  the 
purposes  of  subpart  S.  (See  Note  1  to 
§  1910.332(b)(3),  which  states  that  a  person  must 
have  the  training  required  by  that  paragraph  to  be 
considered  a  qualified  person.)  As  explained  in  the 
summary  and  explanation  for  §§  1926.950(b)(2)  and 
1910.269(a)(2)(iii),  later  in  this  section  of  the 
preamble,  OSHA  added  to  §  1910.269  appropriate 
training  requirements  for  line-clearance  tree 
trimmers.  Consequently,  under  this  final  rule,  an 
employee  must  meet  the  definition  of  “line- 
clearance  tree  trimmer”  and  have  training  meeting 
§1910.269(a)(2)(iii)  to  be  considered  a  line- 
clearance  tree  trimmer  who  is  a  qualified  employee 
for  the  purposes  of  subpart  S.  Under  both  the 
existing  standards  and  the  final  rule,  any  given  tree 
trimmer  is  either  a  line-clearance  tree  trimmer,  who 
is  considered  a  qualified  employee  under  subpart 
S,  or  a  regular  tree  trimmer,  wbo  is  considered  an 
unqualified  employee  under  subpart  S. 
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(Other  roquiremonts  also  apply,  hut  are 
not  germane  to  this  discussion.)  First, 
regular  tree  trimmers  must  he 
a])])ro])riately  trained  (.s(!e 
§  1 91 0.:i:i2(l))(l )  and  (h)(2)),  althougli 
the  training  recpiired  lor  regular  trcu; 
trimnuas  is  not  as  ext(!nsiv(!  as  that 
nupiired  for  line-cUiarance  tree; 

IriimiKas.  Second,  rcigular  tnu;  trimmers 
mu.st  generally  maintain  a  minimum 
.s(!j)aration  of  (l.O.'j  nujtms  from  overheail 
])()W(!r  lines  (se(i  191  ().2:i3(c)(3)(i)  and 
(c)(;i)(iii)).  Finally,  regular  tree  IrimuHirs 
working  on  the  ground  may  not  contact 
xadiicles  or  mechanical  ecpiipiiumt 
capable  of  having  parts  of  its  .structure 
elevated  near  energized  overhead  lines, 
excej)t  under  certain  conditions  (see 
§1910.333(c)(3)(iii)(H)). 

As  a  general  matter,  OSH  A  believes 
that  workers  performing  line-clearance 
tree-trimming  operations  under  existing 
§  1910.269  are  afforded  more  protection 
than  workers  performing  regular  tree¬ 
trimming  operations  under  Subpart  S. 
Under  existing  §  1910.269,  line- 
clearance  tree-trimming  operations 
generally  require  the  presence  of  at  least 
two  line-clearance  tree  trimmers  trained 
in  first  aid,  including  cardiopulmonary 
resuscitation.  Subpart  S  does  not  have  a 
comparable  requirement.  Existing 
§  1910.269  forbids  line-clearance  tree¬ 
trimming  operations  from  being 
performed  when  adverse  weather 
conditions  make  work  unsafe.  Subpart  S 
does  not  address  weather  conditions. 
Furthermore,  in  comparison  with 
subpart  S,  existing  §  1910.269  contains 
additional  requirements  to  protect 
workers  in  case  mechanical  equipment 
contacts  a  power  line.  OSHA  believes 
that  these  important  protections  in 
existing  §  1910.269  must  be  required 
only  when  tree-trimming  operations 
expose  employees  to  the  most  serious 
electrical  hazards,  not  any  time 
electrical  hazards  are  present,  as  posited 
by  ULCC. 

OSHA  believes  that  the  seriousness  of 
electrical  hazards  posed  by  tree 
trimming  depends  on  how  close  the  tree 
is  to  the  power  line.  The  closer  the  tree 
is  to  the  power  line,  the  more  difficulty 
the  worker  has  in  maintaining  minimum 
approach  distances.  For  example,  roping 
may  be  necessary  to  maintain  the 
required  minimum  approach  distances. 
(This  practice  is  addressed  in  existing 
§  1910.269(r)(l)(ii)(C).)  Furthermore, 
when  the  tree  is  close  to  the  power  line, 
a  worker  trimming  trees  from  an  aerial 
lift  has  to  be  more  concerned  with  the 
distances  between  the  power  line  and 
the  tree,  the  aerial  lift,  and  himself  or 
herself.  The  farther  the  tree  is  from  the 
power  line,  the  more  room  an  employee 
has  in  which  to  maneuver  the  aerial  lift. 


Therefore,  the  Agency  has  only  to 
decide  bow  close  tbe  tree  needs  to  be  to 
a  ])ower  line  bisfore  the  j)rotoctions 
nujuired  by  §  1910.269  are  neces.sary. 

'I'ho  Agency  concludes  that  tho.se 
protections  should  start  when  the  tree;  is 
3.0.6  meters  from  a  pow(!r  line.  Under 
.Suhpart  S,  un(|ualifie(l  em|)h)y(!es  an; 
not  peniutted  within  that  di.stauce,  but 
they  are  p(;rmitl(;d  to  work  in 
compliance  with  suhpart  S  outside  of 
that  distance  (plus  100  millimet(;r.s  (4 
iuch(;s)  of  additional  distaiux;  for  every 
10  kilovolts  ov(;r  .60  kilovolts).  (.Sec; 

§  lt)10.333(c)(3)(i).)  O.SIIA  heliev(;s  that 
it  would  he;  incou.si.steut  to  expand  the 
d(;finitiou  of  “liu(;-ch;araiu;e  tr(;e 
trimming”  to  the  poiid  that  line- 
clearance  tree  trimmers  working  on 
trees  or  brush  more  than  3.06  meters 
from  the  lines  would  be  entith;d  to  the 
enhanced  protections  of  §  1910.269, 
while  employees  doing  other  types  of 
work  clo.ser  to  the  lines  (between  3.05 
meters  from  the  line  and  where  the  line- 
clearance  tree  trimmers  are  working) 
would  be  governed  by  the  more  limited 
protections  afforded  by  subpart  S.  The 
Agency  generally  believes  that  any 
electrical  hazards  that  are  present  when 
a  tree  is  more  than  3.05  meters  from 
power  lines  are  addressed  adequately  by 
subpart  S. 

Nevertheless,  changes  to  the  existing 
definition  of  “line-clearance  tree 
trimming”  in  §  1910.269  (which  is 
identical  to  the  definition  proposed  for 
subpart  V)  are  necessary  to  ensure 
consistency  with  the  3.05-meter  rule 
that  applies  to  unqualified  employees 
under  §  1910.331(c)(3)(i).  As  noted 
previously,  under 

§  1910.333(c)(3)(i)(A)(l),  3.05  meters  is 
the  minimum  distance  an  unqualified 
employee  must  maintain  from  overhead 
power  lines.  If  the  voltage  is  higher  than 
50  kilovolts,  the  required  distance  under 
§  1910.333(c)(3)(i)(A)(2)  increases  by 
100  millimeters  for  every  10  kilovolts  of 
voltage  above  50  kilovolts.  OSHA 
believes  that  this  increase  in  distance 
reasonably  captures  the  relationship 
between  the  severity  of  the  electrical 
hazard  and  voltage.  Therefore,  OSHA 
decided  that,  although  it  is  not 
expanding  the  definition  of  “line- 
clearance  tree  trimming”  to  the  extent 
recommended  by  the  tree  trimming 
industry,  it  will  add  this  extra  distance 
to  the  definition  of  “line-clearance  tree 
trimming”  to  accord  with 
§  1910.333(c)(3)(i)(A).  The  revised 
definition  appears  in  §§  1910.269(x)  and 
1926.968. 

Paragraph  (b)  of  final  §  1926.950 
addresses  training  for  employees. 
Subpart  V  currently  contains  no  general 
provisions  related  to  training  employees 
in  the  safety  practices  necessary  to 


perform  electric  j)ower  transmission  and 
distribution  work.  It  is  widely 
recognized  thiit  tbe  types  of  work 
cov(;red  by  tliis  standard  recpiin;  .s])ecial 
kn()wh;dge  and  skills.  Additionally, 
final  subpart  V  contaius  many  .salety- 
r(;lat(;d  work  practice;  r(;(piir(;m(;nt.s  that 
are;  ue;e:e;.s.siiry  leer  the;  |)re)te;e:tie)n  eef 
e;mple)ye;e;s.  'I'e;  gciin  the;  re;e|nisite; 
kne)wle;elge;  anel  skills  tee  use;  the;se;  weerk 
|)rae:tie:e;s,  e;mple)ye;e;.s  mu.st  he; 
aele;eiu;ite;ly  tniine;el.  'I'he;re;fe)re;,  in  the; 
preeperseel  re;vi.sie)n  e)fsuhp:irt  V,  O.SIIA 
ine:luele;el  tniining  re;epiire;me;nt.s 
mirreering  thee.se  alre;aely  in  §1910.269, 
with  a  few  e:hange;.s  anel  aelelitieens 
(eliscu.sseel  lale;r).  OSHA  notees  that 
e;elite)rial  chauge;s  are  he;ing  maele 
threnighout  paragraph  (b)  to  e;larify  that 
e;mploy(;r.s  must  ensure  that  “each” 
e;mployee  covereel  by  a  specific  training 
provision  receives  the  training  re(|uired 

by  that  provision. ^3 

Paragraph  (b)(1)  contains  training 
requirements  applying  to  all  employees 
performing  work  covered  by  subpart  V. 
Siemens  Power  Generation  and  ORC 
Worldwide  suggested  deleting  the 
heading  “All  employees”  from  proposed 
paragraph  (b)(1).  They  expressed 
concern  that  the  provision  could  he 
construed  to  require  training  for  clerical 
employees  or  other  workers  doing  tasks 
not  covered  by  subpart  V  (Exs.  0163, 
0208,  0235).  Siemens  commented: 

By  adding  the  word  “ALL”  the  Agency  is 
implying  that  training  must  be  conducted  for 
any  and  all  employees  regardless  of  their 
scope  of  task.  It  implies  for  example,  that 
even  for  clerical  employees  that  have  no  risk, 
there  must  be  some  documented  training 
conducted  to  comply  with  this  requirement. 
[Ex.  0163] 

OSHA  appreciates  these  concerns,  but 
has  elected  to  retain  the  title  in 
paragraph  (b)(1)  as  proposed.  The 
Agency  thinks  that  it  is  important  to 
distinguish  the  training  requirements  in 


53  Several  provisions  in  the  proposed  rule  and 
existing  §  1910.269  require  employers  to  provide 
personal  protective  equipment  (PPE)  and  training 
for  “employees”  or  for  “all  employees.”  The  final 
rule  amends  these  provisions  to  require  PPE  and 
training  for  “each  employee.”  These  editorial, 
nonsubstantive  changes  emphasize  that  the 
standards’  training  and  PPE  requirements  impose  a 
compliance  duty  to  each  and  every  employee 
covered  by  the  standards  and  that  noncompliance 
may  expose  the  employer  to  liability  on  a  per- 
employee  basis.  This  action  is  in  accord  both  with 
OSHA’s  longstanding  position  and  OSHA  standards 
addressing  employers’  duties.  (See  §§  1910.9  and 
1926.20(f);  see  also  73  FR  75568  (Dec.  12,  2008)). 

It  should  be  noted  that,  if  any  provision  in  the  final 
rule  continues  to  require  training  or  PPE  for 
“employees”  or  for  “all  employees,”  rather  than  for 
“each  employee,”  as  described  above,  this  was  an 
unintentional  omission  on  OSHA’s  part  and  should 
not  be  interpreted  as  amending  OSHA’s 
longstanding  position,  or  the  general  standards, 
addressing  employers’  duties  to  provide  training 
and  PPE  to  each  employee. 
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paragraph  (b)(1),  which  is  broadly 
applicable  to  workers  doing  work 
covered  by  subpart  V,  from  the 
requirements  in  paragraph  (b)(2),  which 
is  applicable  only  to  “qualified 
employees.”  OSHA  clarified  in  the 
proposal,  and  is  reiterating  here,  that 
paragraph  (b)(1)  does  not  impose 
training  requirements  on  employees 
who  are  not  performing  work  covered 
by  subpart  V.  The  text  of  paragraph 
(b)(1)  is  self-limiting — employers  need 
only  ensure  that  each  employee  receives 
safety  training  that  “pertain[s]  to  his  or 
her  job  assignments”  and  that  is 
“related  to  his  or  her  work.” 

As  clerical  workers  do  not  perform 
the  types  of  hazardous  work  covered  by 
subpart  V,  this  provision  does  not 
require  employers  to  train  such 
employees  in  live-line  barehand  or  other 
work  techniques  addressed  by  this  final 
rule.  Employees  performing  clerical 
work  or  other  work  not  covered  by 
subpart  V  would  not  need  to  receive  the 
same  electrical  safety  training  required 
for  workers  involved  in  the  construction 
of  transmission  and  distribution  lines 
and  equipment.  However,  employers 
must  train  clerical  workers  performing 
work  covered  by  subpart  V  in  the 
hazards  to  which  they  might  be 
exposed. 

Proposed  paragraphs  (b)(l)(i)  and 
(b)(l)(ii)  were  borrowed  in  large  part 
from  provisions  in  existing  §  1910.269. 
Paragraph  (b)(l)(i)  requires  each 
employee  to  be  trained  in,  and  be 
familiar  with,  the  safety-related  work 
practices,  safety  procedures,  and  other 
safety  requirements  in  subpart  V  that 
pertain  to  his  or  her  job  assignments. 
OSHA  considers  this  training  necessary 
to  ensure  that  employees  use  the  safety- 
related  work  practices  outlined  in 
subpart  V.  It  should  be  noted  that  this 
provision  requires  employers  to  train 
employees  not  only  in  the  content  of  the 
applicable  requirements  of  the  final  rule 
but  in  how  to  comply  with  those 
requirements.  OSHA  received  no 
comments  on  proposed  paragraph 
(b)(l)(i)  and  is  carrying  it  forward  into 
the  final  rule  without  substantive 
change. 

Proposed  paragraph  (b)(l)(ii) 
additionally  provided  that  employees 
had  to  be  trained  in,  and  be  familiar 
with,  any  other  safety  practices  related 
to  their  work  and  necessary  for  their 
safety,  including  applicable  emergency 
procedures,  such  as  pole-top  and 
manhole  rescue.  Proposed  paragraph 
(b)(l)(ii)  required  that  safety  training  be 
provided  in  areas  that  are  not  directly 
addressed  by  subpart  V,  but  that  are 
related  to  the  employee’s  job.  This 
training  fills  in  the  gaps  left  when  the 
final  rule  does  not  specify  requirements 


for  every  hazard  the  employee  may 
encounter  in  performing  electric  power 
generation,  transmission,  or  distribution 
work.  OSHA  explained  in  the  preamble 
to  the  proposal  that  if  more  than  one  set 
of  work  practices  could  be  used  to 
accomplish  a  task  safely,  the  employee 
would  only  need  to  be  trained  in  the 
work  methods  to  be  used  (70  FR  34833). 
For  example,  an  insulator  on  a  power 
line  could  be  replaced  by  an  employee 
using  live-line  tools  or  rubber  insulating 
equipment  or  by  an  employee  working 
without  electrical  protective  equipment 
after  deenergizing  and  grounding  the 
line.  The  employee  would  only  need  to 
be  trained  in  the  method  actually  used 
to  replace  that  insulator. 

The  Agency  received  numerous 
comments  suggesting  that  the  training 
requirement  proposed  in  paragraph 
(b)(l)(ii)  was  too  broad  (Exs.  0156,  0160, 
0168,  0170,  0202,  0206,  0207,  0229, 

0233,  0237).  Mr.  Don  Adkins  of  Davis  H. 
Elliot  Company,  an  electrical  contractor, 
commented,  for  example,  that  this 
proposed  provision  was  “impermissibly 
broad”  and  offered  “no  guidance  as  to 
what  safety  practices  are  ‘related’  to  the 
work  of  those  covered  by  the  standard” 
(Ex.  0156).  Mr.  Robert  Matuga  of  the 
National  Association  of  Home  Builders 
(NAHB)  believed  that  paragraph 
(b)(l)(ii)  was  “overly  broad,”  potentially 
“creating  an  obligation  for  employers  to 
provide  training  to  workers  ...  on 
almost  every  hazard  that  could 
conceivably  be  encountered  on  a 
construction  jobsite”  (Ex.  0168).  He  also 
argued  that  proposed  paragraph  (b)(l)(ii) 
is  duplicative  of  §  1926.21(b)(2),  which 
requires  “[t]he  employer  [to]  instruct 
each  employee  in  the  recognition  and 
avoidance  of  unsafe  conditions  and  the 
regulations  applicable  to  his  work 
environment  to  control  or  eliminate  any 
hazards  or  other  exposure  to  illness  or 
injury”  [id.).  Also,  the  U.S.  Small 
Business  Administration’s  (SBA)  Office 
of  Advocacy  commented: 

The  scope  of  this  mandatory  employee 
training  is  not  limited  to  work  practices 
required  by  the  proposed  electrical 
standards,  but  extends  to  any  other  safety 
practices  that  are  related  to  their  work  and 
necessary  for  their  safety.  The  SBREFA  panel 
was  concerned  that  this  language  was  overly 
broad  and  could  be  viewed  as  covering  other, 
non-specified  hazards  on  the  worksite,  such 
as  ergonomic  injuries  from  overhead  work. 
***** 

The  proposed  training  language  remains 
vague  and  OSHA  should  clarify  what  training 
is  necessary  to  comply  with  the  standard  (as 
well  as  what  alternative  training  is  acceptable 
for  compliance)  [Ex.  0207] 

Despite  these  comments,  OSHA 
continues  to  believe  that  the 
requirement  in  proposed  paragraph 


(b)(l)(ii)  is  essential  to  the  safety  and 
welfare  of  employees  and  is  adopting  it 
without  significant  change  in  this  final 
rule.  Mr.  Brian  Erga  of  Electrical  Safety 
Consultants  International  (ESCI) 
supported  the  proposed  training 
requirements  and  attributed  an  increase 
in  employee  proficiency,  and  safer  work 
environments,  to  the  adoption  of  these 
provisions  in  existing  §  1910.269.  He 
explained: 

It  has  been  shown  time  and  time  again  that 
high  quality  training  and  retraining  not  only 
provides  a  safer  work  site,  but  returns 
dividends  in  financial  contributions  and  long 
term  productivity  to  the  employer.  The 
proposed  [I926.]950(b)  and  associated 
verbiage  in  the  preamble,  if  followed,  will,  in 
our  opinion,  move  the  industry  to  a  safer 
work  site.  The  current  training  requirements 
in  1910.269  and  [the]  proposed  training 
requirements  are  not  unduly  burdensome, 
and  will  provide  a  more  educated  and 
experienced  work  force.  [Ex.  0155] 

Further,  Mr.  Donald  Hartley  with 
IBEW  testified  at  the  2006  public 
hearing  that  “ensur[ing]  that .  .  . 
employees  are  trained  in  the  safety- 
related  work  practices,  procedures,  and 
requirements  that  pertain  to  their  .  .  . 
assignments  ...  is  necessary  to  ensure 
that  employees  are  equipped  to  deal 
with  potential  hazards  associated  with 
this  dangerous  work”  (Tr.  876).  He  did 
not  suggest  that  this  training  be  limited 
only  to  the  safety  practices  and  other 
safety  requirements  in  subpart  V. 

Several  rulemaking  participants 
recognized  that  subpart  V  does  not 
specifically  address  all  hazards  faced  by 
employees  performing  covered  work 
and  suggested  that  training  is  an 
important  factor  in  employee  safety.  For 
example,  Mr.  Lee  Marchessault  testified 
about  the  importance  of  training  in 
substation  rescue  procedures,  stating, 
“You  should  do  rescue  training  from 
substation  structures”  (Tr.  572).  Also, 
Energy  United  EMC  commented  that 
“proper  training  is  necessary”  to 
prevent  employees  in  insulated  aerial 
lifts  from  touching  conductors  (Ex. 

0219).  The  record  also  indicates  that 
employers  train  employees  to  protect 
them  from  heat-stress  hazards  (see,  for 
example,  Tr.  1129-1130),  to  ensure 
proper  maintenance  of  protective 
clothing  (see,  for  example,  Tr.  471),  and 
to  supplement  the  line-clearance  tree¬ 
trimming  requirements  in  existing 
§  1910.269  (see,  for  example,  Tr.  683). 

Existing  §  1910.269(a)(2)(i)  already 
contains  a  requirement  identical  to  the 
one  proposed  in  §  1926.950(b)(l)(ii),  and 
OSHA  has  successful  enforcement 
experience  with  this  provision.  First, 
except  for  two  questions  addressing 
who  needs  to  be  trained  in  emergency 
and  rescue  procedures,  the  Agency  has 
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not  received  any  letters  requesting 
interpretation  or  clarification  of  this 
provision,  leading  the  Agency  to  believe 
that  the  requirement  is  not  as 
ambiguous  as  the  commenters  claim. 
Second,  OSHA  has  issued  only  a  few 
citations  under  existing 
§  1910.269(a)(2)(i)  (for  example,  in  2008, 
OSHA  issued  only  2  citations  of 
§  1910.269(aK2)(i)  in  362  inspections  of 
electric  utilities),  which  supports 
OSHA’s  conclusion  that  employees 
performing  work  under  existing 
§  1910.269  are  generally  being  trained  as 
required.  Third,  even  EEI  admits  that 
“EEI  members  have  generally  found  the 
training  requirements  of  paragraph 
1910.269(a)(2)  to  be  workable  for  their 
employees”  (Ex.  0227).  Thus,  it  appears 
that  electric  utilities  have  not  had 
difficulty  complying  with  the  identical 
requirement  in  existing 
§1910.269(a)(2)(i). 

On  the  other  hand,  the  Agency  agrees 
with  these  commenters  that 
§  1926.950(b)(l)(ii)  of  the  final  rule  sets 
a  broad,  general  requirement  to  train 
employees.  This  is  not  an  uncommon 
approach  for  an  OSHA  standard  to  take. 
OSHA’s  personal  protective  equipment 
(PPE)  standards  in  §§  1910.132(a)  and 
1926.95(a)  require  the  employer  to 
provide  and  ensure  the  use  of  protective 
equipment  wherever  it  is  necessary  by 
reason  of  hazards  of  processes  or 
environment,  chemical  hazards, 
radiological  hazards,  or  mechanical 
irritants  encountered  in  a  manner 
capable  of  causing  injury  or  impairment 
in  the  function  of  any  part  of  the  body 
through  absorption,  inhalation  or 
physical  contact.  An  employer  is 
deemed  to  be  in  violation  of  the  PPE 
standards  when  it  fails  to  provide  PPE 
despite  having  actual  or  constructive 
knowledge  of  a  hazard  in  its  facility  for 
which  protective  equipment  is 
necessary.  (See,  for  example.  Cape  & 
Vineyard  Div.  of  the  New  Bedford  Gas 
&•  Edison  Light  Co.  v.  OSHRC,  512  F.2d 
1148,  1152  (1st  Cir.1975).)  The  general 
construction  training  requirement 
contained  in  §  1926.21(b)(2)  is  similarly 
broad,  requiring  employers  to  instruct 
each  employee  in  the  recognition  and 
avoidance  of  unsafe  conditions  and  the 
regulations  applicable  to  his  or  her  work 
environment  to  control  or  eliminate  any 
hazards  or  other  exposure  to  illness  or 
injury.  That  standard  has  been 
interpreted  to  require  employers  to 
provide  employees  with  “the 
instructions  that  a  reasonably  prudent 
employer  would  have  given  in  the  same 
circumstances.”  [El  Paso  Crane  &' 
Rigging  Co.,  Inc.,  16  BNA  OSHC  1419 
(No.  90-1106,  Sept.  30,  1993);  see  also 
Pressure  Concrete  Constr.  Co.,  15  BNA 


OSHC  2011  (No.  90-2668,  Dec.  7,  1992) 
(“Because  section  1926.21(b)(2)  does  not 
specify  exactly  what  instruction  the 
employees  must  be  given,  the 
Commission  and  the  courts  have  held 
that  an  employer  must  instruct  its 
employees  in  the  recognition  and 
avoidance  of  those  hazards  of  which  a 
reasonably  prudent  employer  would 
have  been  aware.”).)  The  applicability 
of  §  1926.21(b)(2)  turns  on  an 
employer’s  actual  or  constructive 
knowledge  of  hazards,  just  as  under  the 
general  PPE  requirements.  (See,  for 
example,  W.G.  Fairfield  Co.  v.  OSHRC, 
285  F.  3d  499  (6th  Cir.  2002).) 

OSHA  is  applying  final  paragraph 
(b)(l)(ii)  in  the  same  manner.  Therefore, 
if  an  employer  has  actual  knowledge  of 
a  hazard  (for  example,  through  safety 
warnings  from  equipment 
manufacturers  or  through  injury 
experience),  or  if  the  employer  has 
constructive  knowledge  of  a  hazard  (for 
example,  when  industry  practice 
recognizes  particular  hazards),  then 
each  employee  exposed  to  the  hazard 
must  be  trained.  For  the  training  to 
comply  with  this  provision,  it  must  be 
sufficient  to  enable  the  employee  to 
recognize  the  hazard  and  take 
reasonable  measures  to  avoid  or 
adequately  control  it. 

In  addition,  OSHA  agrees  with  Mr. 
Matuga  that,  except  to  the  extent  that  it 
only  covers  Subpart  V  work,  paragraph 
(b)(l)(ii)  requires  the  same  training  as 
§  1926.21(b)(2).  Consequently, 
employers  who  meet  §  1926.21(b)(2) 
also  meet  final  §  1926.950(b)(l)(ii).  Even 
though  the  final  rule  duplicates  the 
general  construction  training  provision, 
the  Agency  is  adopting  paragraph 
(b)(l)(ii)  to  maintain  consistency  with 
existing  §  1910.269. 

Mr.  Lee  Marchessault  with  Workplace 
Safety  Solutions  recommended  that 
paragraph  (b)(l)(ii)  refer  to  rescues  at 
heights  generally,  rather  than  just  pole- 
top  rescue,  in  the  parenthetical  listing 
examples  of  potentially  applicable 
emergency  procedures  (Tr.  572).  He 
noted  that  rescue  procedures  are 
performed  from  wind  turbines,  towers, 
and  substation  structures,  as  well  as 
utility  poles  [id.]. 

OSHA  has  decided  not  to  adopt  this 
recommendation  because  no  change  is 
necessary.  The  types  of  emergency 
procedures  listed  in  paragraph  (b)(l)(ii) 
in  the  final  rule  are  examples  only.  Pole- 
top  rescue  is  listed  because  it  is  a 
widely  recognized  and  used  emergency 
procedure.  The  Agency  notes,  however, 
that  training  in  these  other  types  of 
emergency  procedures  is  required  if  it  is 
necessary  for  employee  safety  during 
the  work  in  question. 


OSHA  proposed  to  add  a  new 
provision  to  both  subpart  V  and 
§  1910.269  clarifying  that  the  degree  of 
training  required  is  based  on  the  risk  to 
the  employee  for  the  task  involved. 

OSHA  explained  that,  under  this 
proposed  paragraph,  the  training 
provided  to  an  employee  would  need  to 
be  commensurate  with  the  risk  he  or  she 
faces  (70  FR  34834).  The  two  provisions, 
proposed  §§  1910.269(a)(2)(i)(C)  and 
1926.950(b)(l)(iii),  were  based  on 
§  1910.332(c),  although  §  1910.332(c) 
does  not  contain  the  “for  the  task 
involved”  language.  The  purpose  of 
these  new  training  paragraphs  was  to 
ensure  that  an  appropriate  level  of 
training  is  provided  to  employees. 
Employees  who  face  little  risk  in  their 
job  tasks  need  less  training  than  those 
whose  jobs  expose  them  to  more  danger. 
OSHA  believed  that  this  provision 
would  ensure  that  employers  direct 
their  training  resources  where  they  will 
provide  the  greatest  benefit,  while  still 
making  sme  that  all  employees  receive 
adequate  training  to  protect  them 
against  the  hazards  they  face  in  their 
jobs  [id.].  OSHA  noted  in  the  preamble 
to  the  proposal  that  training  already 
provided  in  compliance  with  existing 
§  1910.269  would  be  considered 
sufficient  for  compliance  with  these 
paragraphs  (id.).  The  provisions  would 
not  require  employers  to  make  changes 
to  existing  training  programs  that 
comply  with  §  1910.269;  rather,  they 
would  provide  employers  with  options 
to  tailor  their  training  programs  and 
resources  to  employees  with 
particularly  high-risk  jobs  (id.). 

OSHA  received  several  comments 
regarding  paragraph  (b)(l)(iii)  of 
proposed  §  1926.950.  (See,  for  example, 
Exs.  0128,  0162,  0163,  0169,  0177,  0201, 
0209,  0210,  0212,  0221,  0225, 0227, 
0235;  Tr.  873-874,  1316-1319,  1332- 
1333.)^^  Some  commenters  maintained 
that  this  provision  was  unnecessary  or 
too  vague.  For  example,  Mr.  Pat 
McAlister  of  Henry  County  REMC 
requested  additional  guidance  to 
“clarify  generally  when  and  how  risks 
link  with  training  and  [how  to  assign] 
the  appropriate  level  of  training  to  offset 
those  ri.sks”  (Ex.  0210).  EEI  commented 
that  this  proposed  training  provision 
was  unnecessary,  explaining: 

We  question  the  soundness  of  changing  the 
[current]  requirements  [in  §1910.269] 
because  if  compliance  with  existing  Section 
1910.269  training  requirements  is  sufficient, 
there  is  no  reason  to  add  another  regulatory 


The  remaining  discussion  of  these  provisions 
refers  to  the  proposed  construction  requirement. 
However,  the  comments  and  OSHA’s  resolution  of 
those  comments  applies  equally  to  the 
corresponding  general  industry  provision  as  is 
generally  the  case  throughout  this  preamble. 
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requirement,  and  the  proposed  provisions 
demonstrably  have  no  purpose.  The  stated 
explanation  is  that  the  standard  is  intended 
to  “provide  employers  with  options,”  but 
employers  have  those  options  without  the 
added  regulation.  No  additional  provisions 
are  necessary  to  preserve  existing  options. 

[Ex.  0227] 

EEI  went  on  to  suggest  that  the  added 
requirement  would  create  confusion, 
commenting: 

EETs  concern  is  that  the  new  language  will 
likely  create  confusion  among  many 
employers  who  do  not  have  access  to  or 
regularly  consult  the  preambles  to  OSHA 
standards.  All  but  the  most  sophisticated 
readers  likely  will  assume  that  the  revised 
standard  imposes  a  requirement  to  modify 
existing  training  programs.  Moreover,  the 
proposal  is  unclear:  The  meaning  of  the  term 
“degree  of  training”  is  difficult  to  discern  in 
that  it  is  not  evident  how  OSHA  would 
classify  and  evaluate  a  “degree”  of  training. 
[Id.] 

Many  of  the  comments  received  on 
proposed  paragraph  (b)(l)(iii)  expressed 
concern  only  about  the  language  tying 
training  to  “the  task  involved.”  For 
example,  Mr.  Mark  Spence  with  Dow 
Industries  generally  supported  the 
proposed  provision,  but  stated  that  the 
similar  requirement  in  §  1910.332(c), 
which  does  not  contain  the  “for  the  task 
involved”  language,  “has  been  in  effect 
since  1990  without  causing  significant 
problems  for  employers”  (Ex.  0128).  Mr. 
Spence  had  concerns  about  the 
additional  language  in  proposed 
paragraph  (b)(l)(iii),  explaining: 

[Tjhe  proposal  refers  to  training  “for  the 
task  involved”.  Training  programs  typically 
are  broad,  rather  than  task-specific.  [Tjhe 
present  wording  could  be  interpreted  to 
indicate  an  unmanageable  requirement  to 
train  affected  employees  on  the  details  of 
each  individual  task.  OSHA  should  consider 
re-wording  this  provision  or  clarifying  that  it 
means  that,  where  necessary,  additional 
training  may  be  required  for  a  particular  task 
.  .  .  [Id.] 

Mr.  Tom  Chappell  of  Southern 
Company  similarly  noted  that  “[d]ue  to 
the  large  number  of  different  tasks  that 
an  employee  may  need  to  perform,  it 
would  be  difficult  to  evaluate  each  task 
and  identify  the  level  of  training  that 
would  be  required”  (Ex.  0212). 
Consumers  Energy  commented  that,  in 
its  experience,  “employees  can  safely 
complete  hundreds  of  specific  tasks” 
without  the  need  for  training  in  each 
task  individually  (Ex.  0177).  Mr.  Donald 
Hartley  of  IBEW  testified  that  the 
requirement  “to  tie  the  degree  of 
training  to  the  risk  to  the  employee  for 
the  task  involved  ...  is  both  an 
unworkable  and  inappropriate 
standard”  (Tr.  873-874).  Mr.  William 
Mattiford  with  Henkels  &  McCoy 
testified: 


[Ijt’s  not  very  clear  as  to  what  by 
definition,  the  degree  of  training  shall  be 
determined  by  the  risk  to  the  employee  for 
the  task  involved.  And  that’s  where  we  see 
it’s  very  confusing. 

And  if  it’s  literally  taken  that  way,  then  it’s 
each  individual  task.  So  it’s  not  just  setting 
a  pole,  but  it’s  digging  a  hole,  to  set  the  pole, 
to  prefab  the  pole.  Each  one  of  those  things 
could  be,  I  guess,  understood  as  being 
training  for  each  one  of  those  tasks. 

And  I  feel  as  though,  many  of  us  feel  as 
though  that  by  tbe  design  of  the  training 
programs  today  that  have  redundancy  and 
overlapping  in  them,  you  do  cover  all  of 
those. 

But  to  actually  spell  out  perhaps  a  lesson 
plan  for  each  one  of  those  tasks  I  think  would 
be  just  too  difficult  to  do,  if  not  impossible. 

[Tr.  1339] 

Mr.  Wilson  Yancey  with  Quanta 
Services  agreed  with  these  comments: 

I  agree  with  Bill’s  comments,  too.  I  think 
most  of  that  is  being  covered  today.  If  we 
have  to  go  down  and  copy  it  and  put  lesson 
plans  for  everything,  we  will  never  get  it 
accomplished  and  it  will  be  too  costly  to  the 
contractor.  [Tr.  1340] 

OSHA  continues  to  believe  that  it  is 
important  that  the  level  of  training 
provided  to  employees  be 
commensurate  with  the  risk  they 
encounter.  Focusing  training  where  the 
risk  is  greatest  maximizes  the  benefits  to 
be  achieved.  In  addition,  providing  no 
more  training  than  is  necessary  for 
hazards  that  pose  less  risk  can  conserve 
valuable,  and  often  limited,  safety  and 
health  resources.  OSHA  successfully 
used  this  general  approach  in 
§  1910.332(c),  allowing  employers 
flexibility  in  providing  training  to 
employees,  yet  ensuring  that  employees 
most  at  risk  receive  the  most  training. 
This  approach  is  recognized  by  the 
Agency’s  publication  “Training 
Requirements  in  OSHA  Standards  and 
Training  Guidelines.” 

On  the  other  hand,  the  Agency 
understands  the  rulemaking 
participants’  concerns.  Most 
commenters  objected  to  providing  a 
level  of  training  determined  by  “the  task 
involved.”  Although  employees  are 
trained  to  perform  the  various  tasks 
involved  in  their  jobs,  as  noted  by  Mr. 
Mattiford  (Tr.  1339),  examining  each 
task  to  determine  the  relative  risk  may 
seem  daunting  and  unworkable  as 
claimed  by  Mr.  Hartley  (Tr.  873-874). 
Employers  should,  however,  be  capable 
of  determining  the  relative  risk  of  the 
various  hazards  encountered  by  their 


This  document  can  be  obtained  by  contacting 
OSHA’s  Office  of  Publications  as  directed  in  the 
ADDRESSES  section  of  this  preamble  or  from  OSHA’s 
Web  page:  http://w^w.osha.gov/pls/publications/ 
pubIication.html.  See,  in  particular.  Section  111  of 
the  voluntary  guidelines,  “Matching  Training  to 
Employees,”  on  pp.  6-8. 


employees.  To  clarify  this  requirement, 
OSHA  replaced  the  phrase  “for  the  task 
involved”  from  the  proposal  with  the 
phrase  “for  the  hazard  involved”  in 
paragraph  (b)(l)(iii)  of  the  final  rule. 

To  determine  the  relative  risk 
encountered  by  employees,  employers 
are  encouraged  to  follow  the  guidelines 
in  OSHA’s  publication  “Training 
Requirements  in  OSHA  Standards  and 
Training  Guidelines,”  Voluntary 
Training  Guidelines,  Section  III.  In  any 
event,  employers  may  allocate  training 
resources  in  accordance  with  their  own 
determination  of  relative  risk,  provided 
that  each  affected  employee  receives  the 
minimum  training  required  under 
subpart  V. 

Paragraph  (b)(2)  contains  additional 
requirements  for  training  qualified 
employees.  Because  qualified 
employees  may  work  extremely  close  to 
electric  power  lines  and  equipment  and, 
therefore,  encounter  a  high  risk  of 
electrocution,  it  is  important  that  they 
be  specially  trained.  Towards  this  end, 
the  standard  requires  that  these 
employees  be  trained  in:  distinguishing 
exposed  live  parts  from  other  parts  of 
electric  equipment;  determining 
nominal  voltages  of  exposed  live  parts; 
applicable  minimum  approach 
distances  and  how  to  maintain  them; 
the  techniques,  protective  equipment, 
insulating  and  shielding  materials,  and 
tools  for  working  on  or  near  exposed 
live  parts;  and  the  knowledge  necessary 
to  recognize  electrical  hazards  and  the 
techniques  to  control  or  avoid  these 
hazards.  The  language  in  paragraph 
(b)(2)  generally  mirrors  language  in 
existing  §  1910.269(a)(2)(ii).  However, 
paragraph  (b)(2)(v),  which  requires 
training  in  how  to  recognize  and  control 
or  avoid  electrical  hazards,  has  no 
counterpart  in  existing  §  1910.269.  In 
addition,  OSHA  has  added  language  to 
paragraph  (b)(2)(iii)  of  the  final  rule 
explicitly  requiring  employers  to  train 
qualified  employees  in  the  skills  and 
techniques  necessary  to  maintain 
minimum  approach  distances.  See  the 
summary  and  explanation  of  final 
§  1926.960(c)(1),  later  in  this  section  of 
the  preamble,  for  an  explanation  of  this 
change. 

NIOSH  commented  that  qualified  and 
unqualified  employees  are  exposed  to 
the  same  electrical  hazards  and  should 
receive  the  same  training  (Ex.  0130). 
NIOSH  suggested  that  “[a]ll  workers 
potentially  exposed  to  electrocution 
hazards  should  be  trained  in  hazard 
awareness  and  the  identification  and 
control  of  these  hazards,  as  qualified 
employees  are  trained”  [id.].  NIOSH 
specifically  noted  that  line-clearance 
tree  trimmers  and  ground  workers  face 
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electrical  hazards  comparable  to  those 
of  qualified  employees  [id.). 

OSHA  does  not  believe  that  is 
appropriate  to  adopt  requirements  in 
this  final  rule  for  the  training  of  ground 
workers  on  tree  crews  or  other  tree 
workers  who  are  neither  qualified 
employees  under  §  1910.269  nor  line- 
clearance  tree  trimmers.  Subpart  S,  not 
§  1910.269  or  subpart  V,  applies  to 
electrical  safety-related  work  practices 
of  ground  workers  on  tree  crews  and 
other  tree  workers  who  are  not  line- 
clearance  tree  trimmers.  (See 
§  1910.331(b).)  The  preamble  to  the 
1994  §  1910.269  final  rule  makes  this 
clear  as  follows: 

Other  tree  workers  do  not  have  the  training 
necessary  for  them  to  be  either  “qualified 
employees”  or  “line-clearance  tree 
trimmers”,  as  defined  under  §  1910.269(x). 
These  employees  are  not  covered  under 
§  1910.269  at  all.  The  work  practices  these 
employees  must  use  are  contained  in  Subpart 
S  of  Part  1910.  Under  Subpart  S,  tree  workers 
must  maintain  a  10-foot  minimum  approach 
distance  from  overhead  lines.  (In  fact, 
trimming  any  branch  that  is  within  10  feet  of 
an  overhead  power  line  is  prohibited  by 
Subpart  S.)  [59  FR  4410;  footnotes  omitted.] 

Existing  §  1910.269(a)(l)(ii)(B)  states 
that  §  1910.269  does  not  cover 
“electrical  safety-related  work  practices 
.  .  .  covered  by  subpart  S.” 
Consequently,  addressing  the  training  of 
ground  workers  on  tree  crews  or  other 
tree  workers  who  are  neither  qualified 
employees  nor  line-clearance  tree 
trimmers  in  §  1910.269  or  subpart  V 
would  be  inappropriate. 

On  the  other  hand,  OSHA  believes 
that  the  final  rule  should  address  the 
training  of  line-clearance  tree  trimmers. 
However,  not  all  of  the  training 
requirements  in  final 
§  1910.269(a)(2)(ii),  which  are 
applicable  to  qualified  employees,  are 
appropriate  for  line-clearance  tree 
trimmers.  Qualified  employees  are 
trained  to  work  on  energized  parts. 
Specifically,  the  final  rule  requires 
qualified  employees  to  be  trained  in, 
among  other  topics,  the  proper  use  of 
the  special  precautionary  techniques, 
personal  protective  equipment, 
insulating  and  shielding  materials,  and 
insulated  tools  for  working  on  or  near 
exposed  energized  parts  of  electric 
equipment  (§  1926.950(b)(2)(iv)).  This 
training  enables  qualified  employees  to 
work  directly  on  energized  parts  of 
electric  circuits,  which  line-clearance 
tree  trimmers  do  not  do. 

Line-clearance  tree  trimmers  work 
close  to,  but  not  on,  energized,  overhead 
power  lines.  (See,  for  example.  Ex.  0502; 
Tr.  611.)  Consequently,  the  Agency 
believes  that  these  employees  have 
different  training  needs  than  qualified 


employees  covered  by  §  1910.269. 

Under  existing  §  1910.269,  OSHA  has 
addressed  the  training  for  line-clearance 
tree  trimmers  in  the  definition  of  “line- 
clearance  tree  trimmer”  and  in  the  notes 
to  that  definition.  The  definition  and 
notes  appear  in  existing  §  1910.269(x). 
Note  2  to  that  definition  explains  that 
while  line  clearance  tree  trimmers  are 
not  considered  qualified  employees  for 
purposes  of  §  1910.269,  they  are 
considered  to  be  qualified  employees 
exempt  from  the  electrical  safety-related 
work  practice  requirements  in  subpart  S 
(§§  1910.331  through  1910.335).  The 
note  following  §  1910.332(b)(3) 
indicates  that,  for  the  purposes  of 
§§  1910.331  through  1910.335,  a  person 
must  have  the  training  required  by 
§  1910.332(b)(3)  for  OSHA  to  consider 
that  person  a  qualified  person. 

Therefore,  to  be  considered  a  line- 
clearance  tree  trimmer  under  §  1910.269 
and,  thus,  a  qualified  person  under 
subpart  S,  a  tree  trimmer  needs  the 
training  specified  by  §  1910.332(b)(3). 
Any  tree  trimmer  who  has  not  had  such 
training  is  considered  an  unqualified 
person  under  subpart  S,  and  the 
electrical  safety-related  work  practices 
in  that  standard  apply  instead  of  those 
in  §  1910.269  as  explained  previously. 

The  training  required  by 
§  1910.332(b)(3)  is  virtually  identical  to 
the  training  required  by  final 
§  1910.269(a)(2)(ii)(A)  through 
(a)(2)(ii)(C)  for  qualified  employees, 
except  that  §  1910.332(b)(3)(iii)  requires 
training  in  the  clearance  (that  is, 
minimum  approach)  distances  specified 
in  §  1910.333(c),  whereas 
§  1910.269(a)(2)(ii)(C)  requires  training 
in  the  minimum  approach  distances  in 
§  1910.269  and  in  the  skills  and 
techniques  necessary  to  maintain  those 
distances.  Considering  NIOSH’s 
recommendation,  OSHA  believes  that 
putting  appropriate  training 
requirements  for  line-clearance  tree 
trimmers  directly  in  §  1910.269  rather 
than  applying  them  indirectly  through 
definitions  and  scope  statements  will 
make  the  standards  more  transparent 
and  make  the  obligation  to  train  these 
workers  clearer.  Consequently,  the 
Agency  is  adopting  a  new 
§  1910.269(a)(2)(iii)  requiring  line- 
clearance  tree  trimmers  to  be  trained  in: 
(1)  The  skills  and  techniques  necessary 
to  distinguish  exposed  live  parts  from 
other  parts  of  electric  equipment  (final 
§  1910.269(a)(2)(iii)(A)),  (2)  the  skills 
and  techniques  necessary  to  determine 
the  nominal  voltage  of  exposed  live 
parts  (final  §  1910.269(a)(2)(iii)(B)),  and 
(3)  the  minimum  approach  distances  in 
the  final  rule  corresponding  to  the 
voltages  to  which  the  line-clearance  tree 


trimmer  will  be  exposed  and  the  skills 
and  techniques  necessary  to  maintain 
those  distances  (final 
§  1910.269(a)(2)(iii)(C)).56  The  first  two 
training  requirements,  final 
§1910.269(a)(2)(iii)(A)  and  (a)(2)(iii)(B), 
are  identical  to  §  1910.332(b)(3)(i)  and 
(b)(3)(ii).  The  remaining  requirement, 
final  §1910.269(a)(2)(iii)(C),  is 
comparable  to  §  1910.332(b)(3)(iii), 
except  that  line-clearance  tree  trimmers 
need  to  be  trained  in  the  minimum 
approach  distances  required  under 
§  1910.269  rather  than  those  in  subpart 
S  and  need  to  be  trained  in  the  skills 
and  techniques  necessary  to  maintain 
those  distances.  OSHA  concludes  that 
the  minimum  approach  distances 
required  under  §  1910.269  are  the  more 
appropriate  reference  for  final 
§  1910.269(a)(2)(iii)(C)  because  line- 
clearance  tree  trimmers  are  required  to 
comply  with  the  minimum  approach 
distances  in  §  1910.269.^^  The  Agency 
also  concludes  that  line-clearance  tree 
trimmers  need  to  be  trained  in  the  skills 
and  techniques  necessary  to  maintain 
the  required  minimum  approach 
distances  for  the  same  reasons  that 
qualified  employees  must  be  trained  in 
these  subjects.  (See  the  discussion  of 
minimum  approach  distances  under  the 
summary  and  explanation  for  final 
§  1926.960(c)(1),  later  in  this  section  of 
the  preamble.)  OSHA  believes  that 
training  in  these  skills  and  techniques 
are  even  more  important  for  line- 
clearance  tree  trimmers,  who,  unlike 
qualified  employees,  generally  work 
without  electrical  protective  equipment 
(see,  for  example.  Ex.  0503). 

Paragraph  (d)(2)(v),  which  is  being 
adopted  without  change  from  the 
proposal,  requires  qualified  employees 
to  be  trained  in  the  recognition  of 
electrical  hazards  to  which  the 
employee  may  be  exposed  and  the  skills 
and  techniques  necessary  to  control  or 
avoid  those  hazards.  Commenting  on 
proposed  §  1910.269(a)(2)(ii)(E),  which 
is  the  general  industry  counterpart  to 
proposed  §  1926.950(b)(2)(v),  Mr.  Kevin 
Taylor  of  Lyondell  Chemical  Company 
requested  clarification  of  the  training 
required  for  workers  who  operate,  but 
do  not  maintain,  480-volt  circuit 
breakers  (Ex.  0218).  Workers  operating 
these  circuit  breakers  need  not  be 


56  Line-clearance  tree  trimming  firms  may  need  to 
train  their  employees  in  the  more  protective  of  the 
minimum  approach  distances  in  subpart  S  and 
§  1910.269  to  ensure  compliance  both  during  work 
that  is  covered  by  subpart  S  and  work  that  is 
covered  by  §  1910.269. 

5^  Even  though  line-clearance  tree  trimmers  are 
not  generally  qualified  employees  under  §  1910.269, 
paragraph  (r)(l)(iii)  of  final  §1910.269  requires 
them  to  maintain  the  minimum  approach  distances 
specified  in  Table  R-5,  Table  R-6,  Table  R-7,  and 
Table  R-8. 
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qualified  employees  unless  the  devices 
are  in  areas  restricted  to  qualified 
employees  (final  §§  1910.269(uK4)  and 
(v)(4)  and  1926.966(e))  or  otherwise 
expose  the  employees  to  contact  with 
live  parts  (final  §  1910.269(1)(1)  and 
1926.960(b)(1)).  Thus,  assuming  that 
these  workers  are  not  qualified 
employees,  they  would  need  to  be 
trained  only  as  required  by  final 
§§1910.269(a)(2)(i)  and  1926.950(b)(1). 
The  scope  of  this  training  is  described 
earlier  in  this  section  of  the  preamble 
under  the  discussion  of  final 
§  1926.950(b)(1). 

OSHA  proposed  to  supplement  the 
training  requirements  in  paragraphs 
(b)(1)  and  (b)(2)  with  requirements  for 
supervision  and  additional  training  in 
paragraphs  (b)(3)  and  (b)(4).  These 
requirements  were  taken  directly  from 
existing  §  1910.269(a)(2)(iii)  and 
(a)(2)(iv).  The  Agency  explained  in  the 
proposal  that  initial  instruction  in  safe 
techniques  is  not  sufficient  to  ensure 
that  employees  will  use  safe  work 
practices  all  of  the  time  (70  FR  34834). 
Continual  reinforcement  of  this  initial 
training  must  be  provided  to  ensure  that 
the  worker  uses  the  procedures  he  or 
she  has  been  taught.  This  reinforcement 
can  take  the  form  of  supervision,  safety 
meetings,  prejob  briefings  or 
conferences,  and  retraining. 

Paragraph  (b)(3),  which  is  being 
adopted  without  change  from  the 
proposal,  requires  the  employer  to 
determine,  through  regular  supervision 
(that  is,  supervision  that  takes  place  on 
a  periodic  basis  throughout  the  year) 
and  inspections  conducted  at  least 
annually,  that  each  employees  is 
complying  with  the  safety-related  work 
practices  required  by  subpart  V. 
Paragraph  (b)(4),  also  being  adopted 
without  change  from  the  proposal, 
requires  additional  training  (or 
refraining)  whenever: 

•  Regular  supervision  or  an  annual 
inspection  required  by  paragraph  (b)(3) 
indicates  that  the  employee  is  not 
following  the  safety-related  work 
practices  required  by  subpart  V, 

•  New  tecMology,  new  types  of 
equipment,  or  changes  in  procedures 
necessitate  the  use  of  safety-related 
work  practices  that  are  different  from 
practices  that  the  employee  would 
normally  use,  or 

•  The  employee  must  use  safety- 
related  work  practices  that  are  not 
normally  used  during  his  or  her  regular 
job  duties. 

A  note  to  paragraph  (b)(4)(iii)  explains 
that  refraining  must  be  provided  before 
an  employee  performs  a  task  that  is 
done  less  frequently  than  once  a  year. 
Instruction  provided  in  prejob  briefings 
is  acceptable  if  it  is  detailed  enough  to 


fully  inform  the  employee  of  the 
procedures  involved  in  the  job  and  to 
ensure  that  he  or  she  can  accomplish 
them  in  a  safe  manner. 

Mr.  Leo  Muckerheide  of  Safety 
Consulting  Services  commented  that  the 
requirements  for  refraining  in  proposed 
paragraph  (b)(4)  were  reactive  rather 
than  proactive  (Ex.  0180).  He 
recommended  that  the  standard  require 
4  to  8  hours  of  refraining  every  2  to  3 
years,  arguing  that  workers  follow 
proper  safety  practices  immediately 
after  training,  but  drift  away  from  those 
practices  as  time  goes  on. 

OSHA  does  not  agree  that  the 
retraining  requirements  in  paragraph  (b) 
are  exclusively  reactive.  Employees 
performing  work  covered  by  the  final 
rule  typically  employ  the  safety-related 
work  practices  required  by  the  standard 
on  a  daily  or  other  regular  basis.  The 
Agency  believes  that  workers  generally 
will  continue  to  follow  these  practices 
over  time  and  has  no  evidence  that  a 
lack  of  regularly  scheduled  refraining 
contributes  to  a  failure  to  follow  safe 
work  practices  that  are  used  frequently. 
OSHA  does  recognize,  however,  that 
retraining  is  important  for  work 
practices  that  are  employed 
infrequently.  Thus,  paragraphs  (b)(4)(ii) 
and  (b)(4)(iii)  require  employees  to 
receive  additional  training  if  they  need 
to  use  new  or  different  safety-related 
work  practices  or  safety-related  work 
practices  that  are  not  part  of  their 
regular  job  duties.  For  example,  under 
paragraph  (b)(4)(iii),  an  employee  who 
is  expected  to  administer  CPR  in  the 
event  of  an  emergency  needs  refraining 
if  he  or  she  has  not  used  those 
emergency  practices  over  the  course  of 
the  previous  year.  Retraining  would  also 
be  required  for  an  employee  who  needs 
to  climb  a  pole  if  it  has  been  more  than 
a  year  since  he  or  she  has  used  pole¬ 
climbing  practices.^®  OSHA  does  not 
believe  that  any  changes  to  paragraph 
(b)(4)  are  necessary  and  is  adopting  that 
paragraph  without  change  from  the 
proposal. 

Under  paragraph  (b)(5),  training 
required  by  paragraph  (b)  can  be 
provided  in  a  classroom  or  on-the-job, 
or  in  both  places.  This  paragraph  is 
taken  directly  from  existing 
§  1910.269(a)(2)(v).  The  Agency  has 
found  these  types  of  instruction,  which 
provide  workers  an  opportunity  to  ask 
questions  and  have  the  employer 
respond  to  them,  to  be  most  effective. 
(See,  for  example,  OSHA’s  publication 


58  OSHA  interprets  the  phrase  “must  employ”  in 
paragraph  {b)(4)(iii)  to  include  both  practices  the 
employer  specifically  assigns  to  the  employee  and 
practices  the  employer  expects  the  employee  to  be 
prepared  to  use,  such  as  emergency  response 
procedures. 


“Training  Requirements  in  OSHA 
Standards  and  Training  Guidelines.”) 
OSHA  received  no  comments  on  this 
provision,  and  it  is  being  adopted  as 
proposed. 

Paragraph  (b)(6)  provides  that  training 
given  in  accordance  with  §  1926.950(b) 
has  to  result  in  employee  proficiency  in 
required  work  practices  and  introduce 
procedures  necessary  for  subpart  V 
compliance.  OSHA  did  not  receive  any 
comments  on  this  paragraph,  which  is 
borrowed  from  existing 
§  1910.269(a)(2)(vi),  and  is  adopting  it 
without  change  from  the  proposal. 

Unless  a  training  program  establishes  an 
employee’s  proficiency  in  safe  work 
practices  and  that  employee  then 
demonstrates  his  or  her  ability  to 
perform  the  necessary  work  practices, 
there  will  be  no  assurance  that  the 
employee  will  work  safely.  An 
employee  who  has  attended  a  single 
training  class  on  a  complex  procedure, 
for  example  lockout  and  tagging 
procedures  used  in  an  electric 
generating  plant,  will  not  generally  be 
deemed  proficient  in  that  procedure. 
Paragraph  (b)(6),  and  the  demonstration 
of  proficiency  requirement  contained  in 
paragraph  (b)(7)  (discussed  later),  will 
ensure  that  employers  do  not  try  to 
comply  with  §  1926.950(b)  by  simply 
distributing  training  manuals  to 
employees.  These  provisions  require 
employers  to  take  steps  to  assure  that 
employees  comprehend  what  they  have 
been  taught  and  that  they  are  capable  of 
performing  the  work  practices  mandated 
by  the  standard.  OSHA  believes  that  this 
maximizes  the  benefits  of  the  training 
required  under  the  final  rule. 

Existing  §  1910.269(a)(2)(vii)  requires 
employers  to  certify  that  each  employee 
has  received  required  training.  The 
certification  has  to  be  made  when  the 
employee  demonstrates  proficiency  in 
the  relevant  work  practices  and 
maintained  for  the  duration  of  the 
employee’s  employment.  OSHA 
proposed  to  eliminate  this  certification 
requirement  and  to  replace  it  with 
paragraphs  in  both  §  1910.269 
(paragraph  (a)(2)(vii))  and  subpart  V 
(§  1926.950(b)(7))  that  simply  require 
the  employer  to  determine  that  each 
employee  has  demonstrated  proficiency 
in  the  necessary  work  practices.  In 
proposing  this  change,  the  Agency 
aimed  to  reduce  unnecessary  paperwork 
burdens  on  employers  (70  FR  34835).  In 
the  preamble  to  the  proposal,  OSHA 
explained  that,  in  the  absence  of 
training  certifications,  compliance  with 
training  requirements  could  be 
determined  through  employee 
interviews  [id.].  A  note  following  this 
proposed  paragraph  explained  that, 
although  not  required,  employee 
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training  records  could  continue  to  be 
used  by  employers  to  track  when 
employees  demonstrate  proficiency. 
OSHA  specifically  requested  comments 
on  whether  the  existing  certification 
requirement  is  necessary  and  whether 
the  proposed  standard,  without  a 
certification  requirement,  was 
adequately  protective. 

OSHA  received  a  lot  of  feedback  on 
this  issue.  Many  rulemaking 
participants  supported  OSHA’s 
proposal.  (See,  for  example,  Exs.  0125, 
0127,  0159,  0169,  0171,  0175,  0177, 

0179,  0186,  0212,  0222,  0227.)  For 
instance,  Mr.  Brian  Skeahan  of  Public 
Utility  District  No.  1  of  Cowlitz  County 
commented  that  the  change  from  the 
certification  requirement  to  the 
requirement  to  demonstrate  proficiency 
was  an  “acceptable  modification,” 
pointing  out  that  recording  on-the-job 
training  can  be  burdensome  (Ex.  0159). 
Mr.  Wilson  Yancey  of  Quanta  Services 
provided  similar  comments,  expressing 
“support  [for]  OSHA’s  proposal  to 
require  only  that  the  employer  ensure 
that  the  employee  is  able  to  demonstrate 
proficiency”  (Ex.  0169).  He  commented 
that  the  “certification  requirement  is  an 
unnecessary  recordkeeping  burden  that 
would  be  difficult  to  administer  in 
practice  because  of  the  way  that  crews 
are  spread  out  and  would  not  advance 
employee  safety  and  health  in  any 
material  way”  [id.).  Mr.  Brooke  Stauffer 
of  the  National  Electrical  Contractors 
Association  also  supported  the 
proposal:  “NECA  supports  the  proposed 
changes  from  certification  of  training  to 
demonstration  of  proficiency.  We  do  not 
support  a  requirement  to  keep  records  of 
employee  training,  due  to  high  turnover 
in  the  line  construction  industry.  Such 
record-keeping  also  isn’t  feasible  to 
document  on-the-job  training  .  .  .  .” 

(Ex.  0171).  EEI  commented  that  “in  the 
experience  of  EEI  members,  the  existing 
training  certification  requirement  in 
paragraph  1910.269(a)(2)(vii)  has  proven 
to  be  of  no  value,  and  is  unnecessary 
and  should  be  eliminated”  (Ex.  0227). 
Also,  Southern  Company  told  OSHA: 

Since  on-the-job  training  is  recognized  as 
a  method  for  training  employees,  it  would  be 
difficult  or  impossible  to  maintain  records  for 
this  type  of  training.  We  agree  that  records 
of  training  that  are  normally  maintained 
(classroom  instruction  or  hands-on  training 
exercises)  should  be  recognized  as  a  method 
for  determining  if  an  employee  has  been 
trained.  However,  it  is  the  employee’s  ability 
to  demonstrate  their  proficiency  which 
should  be  the  measure  of  the  employee’s 
ability  to  work  safely.  [Ex.  0212] 

Other  commenters  objected  to  the 
proposed  move  away  from  the 
certification  requirement,  stressing  the 
importance  of  recordkeeping.  (See,  for 


example,  Exs.  0200,  0213,  0230,  0505.) 
For  instance,  Mr.  Tommy  Lucas  of  TVA 
commented: 

To  ensure  that  employees  have  been 
trained  and  demonstrated  proficiency,  the 
training  should  be  documented.  Documented 
training  is  necessary  for  managers  and 
supervisors  to  know  whether  or  not  the 
employee  is  proficient  in  the  skills  required 
for  tasks  being  assigned.  Having  training 
records  available  to  managers  and 
supervisors  will  better  protect  employees. 

[Ex. 0213] 

IBEW  similarly  supported  a 
recordkeeping  requirement  for  training, 
commenting  as  follows: 

The  standard  should  require  employers  to 
record  employee  training.  The  question  that 
needs  [to  be]  asked  is  how,  if  training  records 
are  not  kept,  can  an  employer  comply  with 
requirements  for  initial  and  ongoing  training? 
Most  training  that  is  offered  in  this  industry 
is  structured  using  somewhat  universal 
subjects  and  methods.  Those  employers  that 
are  engaged  in  this  type  of  training  are  most 
likely  recording  initial  training  and  any  other 
additional  training  that  they  may  offer. 
Recording  of  employee  training  will  not 
impose  any  unnecessary  or  costly 
requirement  on  employers  that  they  are  not 
currently  doing.  [Ex.  0230] 

Mr.  Donald  Hartley  with  IBEW  further 
explained  the  union’s  position  in  his 
testimony  during  the  2006  public 
hearing: 

OSHA  should  require  employers  to  certify 
that  employees  are  proficient  in  the  tasks  that 
they  are  assigned  to  perform  and  to  maintain 
records  documenting  their  demonstrated 
proficiency.  There  is  simply  no  way  to 
ensure  that  employers  are  actually  certifying 
employees  if  documentation  is  not  required. 
Moreover,  the  records  can  be  used  over  time 
to  determine  whether  employees  have 
satisfied  the  training  requirements  in  the  past 
and  whether  retraining  or  recertification  is 
necessary.  [Tr.  874] 

Mr.  Steven  Semler,  counsel  for  ULCC, 
asked  that  OSHA  retain  the  existing 
training  certification  requirement 
because  it  “works  well .  .  .  and  has 
enhanced  safety  ...  by  requiring  the 
checkoff  of  certification  of  employees  in 
writing”  (Tr.  743).  Mr.  Scott  Packard  of 
Wright  Tree  Service  testified  on  behalf 
of  TCIA  that  the  certification 
requirement  “has  clearly  raised  the  level 
of  safety  in  the  line  clearance  tree 
trimming  industry  overall”  (Tr.  751). 

The  TCIA  further  commented: 

The  current  and  existing  “shall  certify” 
language  has  raised  the  level  of  safety  in  the 
line  clearance  tree  trimming  industry  as  well 
as  in  non-line  clearance  firms  with  exposure 
to  the  electrical  hazard  and  hence  the  need 
to  train  and  to  certify.  This  requirement  is 
particularly  important  among  smaller 
employers  with  less  sophisticated  safety 
programs. 

Requiring  “certification”  of  employees 
having  received  the  required  safety  training 


has  imposed  internally  within  line  clearance 
contractors’  and  others’  training  procedures 
creation  of  failsafe  mechanisms  to 
unambiguously  assure  the  employee  has 
received  the  required  safety  training.  The 
newly-proposed  method  is  a  more 
subjective — hence  looser — requirement.  [Ex. 
0200;  footnote  omitted;  emphasis  included  in 
original.) 

Mr.  Peter  Gerstenberger,  also  testifying 
on  behalf  of  TCIA,  suggested  that  “it’s 
the  connotation  of  the  word  ‘certify’  that 
just  accords  the  whole  process  more 
importance”  (Tr.  811-812). 

OSHA  has  carefully  considered  the 
feedback  it  received  on  this  issue  and 
has  decided  to  adopt  the  requirement  as 
proposed,  without  a  certification 
requirement.  OSHA  believes  this  gives 
employers  maximum  flexibility,  while 
still  ensuring  that  employees  have 
demonstrated  required  proficiencies. 

The  Agency  concludes  that  it  is 
particularly  important  to  provide 
flexibility  for  employers  using  less 
formal  (that  is,  on-the-job)  methods  to 
train  workers  because,  as  noted  by 
Messrs.  Stauffer  and  Yancey,  it  could  be 
challenging  for  these  employers  to 
record  training  that  occurs  sporadically 
and  in  circumstances  that  are  not 
conducive  to  the  preparation  of  written 
certifications.  In  addition,  as  noted  in 
the  preamble  to  the  proposal,  the 
Agency  does  not  need  training 
certifications  for  enforcement  purposes 
under  final  §  1910.269  and  subpart  V 
because  compliance  with  the  training 
requirements  can  be  determined 
through  interviews  with  management 
and  workers  (70  FR  34835).  Therefore, 
the  Agency  believes  that  the  plain 
language  of  the  final  rule  will  be  at  least 
as  effective  in  protecting  workers  as  a 
requirement  to  certify  these  records;  in 
this  regard,  the  plain  language  of  the 
final  rule  still  requires  employers  to 
determine  that  each  employee 
demonstrates  necessary  proficiencies. 

OSHA  also  points  out  that  Note  1  to 
paragraph  (b)(7)  specifically  clarifies 
that  the  rule  does  not  prohibit  the 
keeping  of  training  records.  In  light  of 
the  comments  received,  OSHA  expects 
that  some  employers  will  voluntarily 
elect  to  prepare  and  maintain  training 
records  for  their  own  purposes  in 
tracking  who  has  received  training  and 
demonstrated  the  requisite  level  of 
proficiency. 

OSHA  proposed  a  second  note  to 
paragraph  (b)(7)  of  §  1926.950  that 
described  how  an  employer  may  treat 
training  that  an  employee  has  received 
previously  (for  example,  through 
previous  employment).  OSHA 
explained  in  the  preamble  to  the 
proposal  that  employers  relying  on 
training  provided  by  others  would  need 
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to  take  steps  to  verify  that  the  employee 
had  been  trained  and  to  ensure  that  the 
previous  training  was  adequate  for  the 
work  practices  the  employee  would  be 
performing  (70  FR  34835).  The  proposed 
note  read: 

Employers  may  rely  on  an  employee’s 
previous  training  as  long  as  the  employer:  (1) 
Confirms  that  the  employee  has  the  job 
experience  appropriate  to  the  work  to  be 
performed,  (2)  through  an  examination  or 
interview,  makes  an  initial  determination 
that  the  employee  is  proficient  in  the  relevant 
safety-related  work  practices  before  he  or  she 
performs  any  work  covered  by  this  subpart, 
and  (3)  supervises  the  employee  closely  until 
that  employee  has  demonstrated  proficiency 
in  all  the  work  practices  he  or  she  will 
employ. 

Several  rulemaking  participants  noted 
that  some  employees  receive  training 
from  third  parties,  such  as  unions,  and 
supported  OSHA’s  effort  to  recognize 
the  potential  portability  of  training. 

(See,  for  example,  Exs.  0162,  0169, 

0234.)  For  example,  MYR  Group  stated: 
“MYR  Group  .  .  .  supports  allowing 
reliance  on  prior  training  through 
demonstration  of  proficiency — in  the 
circumstance  of  prior  training  not 
conducted  by  the  employer  a 
proficiency  demonstration  is  a 
reasonable  means  of  avoiding 
duplicative  training”  (Ex.  0162). 

The  line-clearance  tree  trimming 
industry,  however,  claimed  that  the  new 
note  would  make  it  too  difficult  for  an 
employer  to  rely  on  training  that  its 
employees  received  elsewhere.  The  tree 
trimmers  argued  that  closely 
supervising  all  newly  hired  employees 
would  be  unworkable.  (See,  for 
example,  Exs.  0174,  0200;  Tr.  753-754.) 
For  instance,  Mr.  Steven  Semler 
representing  ULCC  argued  that  the  note 
would  unnecessarily  require  the  close 
scrutiny  of  experienced  and  already- 
trained  employees  and  suggested  that 
the  high  rate  of  turnover  in  the  line- 
clearance  tree  trimming  industry  made 
close  supervision  of  all  new  hires 
administratively  impractical  (Ex.  0174). 
ULGC  preferred  existing 
§  1910.269(a)(2)(vii),  which  contained 
the  training  certification  requirement, 
because,  in  its  view,  the  existing 
standard  permitted  an  employer  to 
“verify  the  [previous  employer’s] 
certification  records  and  observe  the 
demonstrated  proficiency  of  the  newly 
hired  employee  staff’  (id.).  According  to 
ULCG,  “the  current  standard  desirably 
enableld]  continuity  of  operations  with 
trained  personnel  whose  proficiency  is 
determined  by  verification  of  training 
and  observance  of  work”  (id.).  TCIA 
echoed  these  arguments  and  stated  that 
the  proposed  new  note  “adds  a  new 


hardship  to  the  employer  without  any 
offset  whatsoever  in  safety”  (Ex.  0200). 

OSHA  did  not  impose  any  new 
burdens  on  employers  through  proposed 
Note  2  to  paragraph  (b)(7).  The  proposed 
note  simply  explained  one  way  for  an 
employer  to  comply  with  the 
proficiency-demonstration  requirement 
in  final  paragraph  (b)(7).  Tree  care 
industry  witnesses  described  the 
process  they  use  to  determine  the 
proficiency  of  newly  hired  experienced 
employees,  and  OSHA  believes  that 
process  is  similar  to  the  steps  for 
determining  proficiency  that  were 
described  in  proposed  Note  2  (Tr.  715- 
717,  805-806).  For  example,  one  tree- 
care  industry  witness  described  his 
company’s  process  for  hiring  an 
experienced  employee  as  follows: 

[T]here  would  be  face-to-face  interviews. 
There  will  be  verification  of  prior 
certifications  and/or  training.  There  will  be 
observations  done  and  there  will  be  field 
evaluations  [to  verify]  that .  .  .  the 
certification  that  they  claim  to  possess  they 
do.  [Tr.  805-806] 

Although  the  tree  care  industry 
appears  to  use  the  process  that  OSHA 
envisioned  in  drafting  the  proposed 
note,  OSHA  reworded  the  note  in  the 
final  rule  to  more  closely  match  the 
process  described  by  the  tree  care 
industry.  The  note  in  the  final  rule 
explains  that  for  an  employee  with 
previous  training,  an  employer  may 
determine  that  that  employee  has 
demonstrated  the  required  proficiency 
using  the  following  process:  (1)  Gonfirm 
that  the  employee  has  the  training 
required  by  final  §  1926.950(b),  (2)  use 
an  examination  or  interview  to  make  an 
initial  determination  that  the  employee 
understands  the  relevant  safety-related 
work  practices  before  he  or  she  performs 
any  work  covered  by  subpart  V,  and  (3) 
supervise  the  employee  closely  until 
that  employee  has  demonstrated  the 
required  proficiency. 

The  revised  note  makes  it  clearer  than 
the  proposed  note  that  the  process 
described  in  the  note  is  not  mandatory. 
Any  process  that  ensures  that  the 
employee  is  not  treated  as  having 
completed  training  until  the  employer 
confirms  that  he  or  she  has  had  the 
training  required  by  paragraph  (b),  and 
has  demonstrated  proficiency  as 
required  by  paragraph  (b)(7),  is 
acceptable.  The  revised  language  also 
replaces  the  phrase  “in  all  the  work 
practices  he  or  she  will  employ”  with 
“as  required  by  this  paragraph”  at  the 
end  of  the  note  to  make  it  clear  that  the 
process  is  designed  to  ensure  that  the 
employee  demonstrates  proficiency  to 
the  employer  as  required  by  the  final 
rule. 


Since  subpart  V  covers  some  transient 
workers,  and  training  is  often  provided 
by  previous  employers  or  third  parties 
(for  example,  unions),  some  commenters 
suggested  that  employers  could  benefit 
from  the  development  of  a  system  for 
storing  and  accessing  training 
information  for  all  covered  workers 
(Exs.  0196,  0227).  EEI  noted  the 
potential  value  of  such  a  system,  but  did 
not  think  it  should  be  an  OSHA 
requirement  (Ex.  0227).  Also,  Mr.  Lee 
Marchessault  with  Workplace  Safety 
Solutions  recommended  that  OSHA 
consider  recognizing  a  universal 
training  booklet,  called  a  training 
passport  in  some  countries,  that  workers 
would  carry  to  prove  to  employers  that 
they  have  been  trained  and  have 
demonstrated  their  abilities  (Ex.  0196; 

Tr.  573-574). 

OSHA  understands  the  third-party 
process  by  which  many  line  workers  are 
trained.  The  Agency  has  adopted  Note 
2  to  paragraph  (b)(7)  in  the  final  rule 
partly  in  recognition  that  this  type  of 
training  takes  place.  The  final  rule  is 
designed  to  allow  employers  to  rely  on 
previous  training  conducted  by  unions, 
previous  employers,  or  other  third 
parties.  In  fact,  it  would  be  permissible 
for  employer  groups,  unions,  or  other 
third  parties  to  design  and  implement  a 
system  such  as  the  training  passport 
recommended  by  Mr.  Marchessault, 
provided  that  employers  using  the 
system  complied  with  relevant  OSHA 
training  requirements.  OSHA  stresses 
that  it  is  the  employer’s,  not  the 
employee’s,  obligation  to  determine  that 
the  employee  demonstrates  proficiency 
before  he  or  she  is  deemed  to  have 
completed  the  required  training. 

OSHA  proposed  to  add  provisions  to 
both  subpart  V  and  §  1910.269 
concerning  communication  between 
host  employers  (utilities)  and  the 
contractors  they  hire  to  work  on  their 
systems. 59  As  OSHA  explained  in  the 
preamble  to  the  proposal,  the  work 
covered  by  Subpart  V  is  frequently  done 
by  an  employer  working  under  contract 
to  an  electric  utility  (70  FR  34835). 
Traditionally,  employers  with  electric 
power  generation,  transmission,  and 
distribution  systems  have  had  a 
workforce  sufficient  for  the  day-to-day 
maintenance  of  their  systems.  These 
employers  usually  hire  contractors 
when  the  work  to  be  performed  goes 
beyond  routine  maintenance.  Thus, 
contractors  typically  construct  new 
transmission  and  distribution  lines, 


6“  In  this  discussion,  OSHA  uses  the  term 
“electric  utility”  and  “host  employer” 
synonymously.  In  some  cases,  however,  the  host 
employer  may  not  be  an  electric  utility.  See  the 
discussion  of  the  definition  of  “host  employer” 
later  in  this  section  of  the  preamble. 
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perform  extensive  renovations  of 
transmission  and  distribution  lines 
(such  as  replacing  a  large  number  of 
utility  poles  or  upgrading  a  line  to  a 
higher  voltage),  do  line-clearance  tree 
trimming,  overhaul  generation  plants, 
and  repair  extensive  storm  damage.  Mr. 
Donald  Hartley  of  IBEW  testified  at  the 
2006  public  hearing  in  this  rulemaking 
that  “utilities  are  increasingly 
contracting  out  work,  both  because 
contractors  bring  expertise  that  the 
utilities  do  not  themselves  possess  and 
as  a  cost-saving  measure  to  reduce  their 
overall  payroll  and  overhead”  (Tr.  875). 

In  proposing  the  host-contractor 
provisions,  OSH  A  explained  that,  in 
many  (if  not  all)  instances,  sharing  of 
information  between  the  electric  utility 
employer  and  the  contractor  is 
necessary  to  adequately  protect  the 
contractor’s  employees  from  hazards 
associated  with  work  on  the  utility’s 
facilities  (70  FR  34838-34839).  For 
example,  if  the  host  employers  and 
contract  employers  do  not  coordinate 
their  procedures  for  deenergizing  lines 
and  equipment,  then  contractor 
employees  could  mistakenly  believe 
that  a  line  is  deenergized  when  it  is  not. 
This  mistake  could  have  potentially 
fatal  results  for  contractor  employees.  In 
a  similar  fashion,  as  OSHA  also 
explained  in  the  preamble  to  the 
proposal,  the  safety  of  electric  utility 
employees  is  affected  by  the  contract 
employer’s  work  [id.).  For  example,  a 
contractor’s  work  could  cause  an 
overhead  energized  line  to  fall  on  a 
deenergized  line  on  which  an  electric 
utility  employee  is  working,  creating 
hazards  for  the  electric  utility  employee. 
Although  electric  utility  employees  do 
not  typically  work  with  contract 
employees,  sometimes  they  do  work 
together.  For  example,  it  is  common 
practice  for  contract  employees  and 
electric  utility  employees  to  work  side 
by  side  during  emergency-restoration 
operations,  such  as  after  a  big  storm  (Ex. 
0505;  Tr.  392,  1379-1380).  Additionally, 
contractors  in  electric  power  generation 
plants  will  be  working  near  utility 
employees  who  work  in  the  plant  (Tr. 
985).  The  record  also  indicates  that 
utility  and  contract  employees  work 
side  by  side  in  other  situations, 
including  during  outages  on 
transmission  lines  (Ex.  0505;  Tr.  1380) 
and  while  working  in  the  same 
substation  (Ex.  0505;  Tr.  313-314,  559). 

Because  in  this  host-contractor 
relationship  the  work  of  (or  information 
possessed  by)  one  affects  the  safety  of 
the  other’s  employees,  OSHA  believed 
that  it  was  necessary  for  host  employers 
and  contractors  to  cooperate  and 
communicate  with  each  other  to  provide 
adequate  protection  for  all  employees 


maintaining  or  constructing  electric 
power  generation,  transmission,  or 
distribution  facilities.  Thus,  OSHA 
proposed  requirements  in  §  1926.950  (as 
well  as  in  §  1910.269)  to  ensure  the 
necessary  exchange  of  information 
between  host  employers  and  contract 
employers.  The  requirements  in  the 
proposal  were  loosely  based  on  similar 
provisions  in  the  Agency’s  standard  for 
process  safety  management  (PSM), 
§1910.119(hk 

IBEW  agreed  that  there  was  a  need  for 
host-contractor  requirements  in  these 
standards,  explaining  that  it  “fully 
supports  the  basic  principles  vmderlying 
OSHA’s  proposals  regarding  the 
reciprocal  obligations  of  the  host 
employers  and  contract  employers  to 
provide  one  another  with  information 
necessary  to  safeguard  their  workforces” 
(Tr.  878). 

Mr.  Donald  Hartley  of  IBEW  testified 
about  the  importance  of  host  employers 
and  contract  employers  exchanging 
“critically  important”  information  (Tr. 
877-878).  He  elaborated  that  for 
contractor  employees  to  be  “equipped  to 
deal  with  potential  hazards  associated 
with  this  dangerous  work,  [they  require] 
access  to  information  that  may  be  in  the 
sole  possession  of  the  host  employer” 

(Tr.  876).  He  continued: 

[Wjhile  some  contract  employers  report 
that  utilities  routinely  provide  this 
information  with  every  job  they  contract  out, 
as  we  have  heard,  others  have  found  that 
utilities  refuse  to  disclose  that  information 
about  operating  conditions  even  when  the 
contract  employers  specifically  request  it. 

Just  as  the  host  employer  possesses 
information  critically  important  to  the  safety 
of  contract  employees,  the  contract 
employees  may  in  the  course  of  their  work 
discover  conditions  about  which  the  host  is 
unaware,  also  recently  testified  to.  This  is 
particularly  true  when  contract  employees 
are  working  out  in  the  field  on  equipment 
that  the  host  employer  may  not  regularly 
inspect.  [Tr.  877-878] 

OSHA  received  a  number  of 
comments  suggesting  that  it  should  not 
include  host-contractor  provisions  in 
the  final  rule.  The  Agency  has 
considered  these  comments  and 
concluded  that,  although  some  changes 
to  the  proposed  regulatory  text  are 
necessary  (as  described  later  in  this 
section  of  the  preamble),  the 
information-sharing  requirements  in 
§  1926.950(c)  of  this  final  rule  are 
reasonably  necessary  and  appropriate. 

Some  commenters  took  the  position 
that  the  extent  to  which  host  employers 
and  contract  employers  exchange 
information  with  each  other  is  an  issue 
best  left  to  private  contracts  between  the 
parties.  (See,  for  example,  Exs.  0149, 
0151,  0159,  0172,  0179,  0188.)  For 


example,  the  Lewis  County  Public 
Utility  District  commented: 

We  feel  that  any  arrangement  between  a 
contractor  and  host  employer  is  best  handled 
by  contractual  language  between  the  two 
parties  without  OSHA  involvement.  This 
includes  how  the  host  employer  and 
contractor  communicate  and  exchange 
information.  [Ex.  0149]. 

Evidence  in  the  record  makes  clear, 
however,  that  relying  on  private 
contracts  has  proven  to  be  an  ineffective 
method  of  ensuring  the  adequate 
exchange  of  information  between  hosts 
and  contractors.  A  number  of 
participants  at  the  2006  public  hearing 
explained  that  there  are  times  when 
contractors  are  unable  to  get  the 
information  they  need  from  utilities  to 
permit  the  contractors’  employees  to 
work  safely.  For  example,  Mr.  Donald 
Hartley  of  IBEW  testified  that 
“complying  with  [OSHA  standards] 
requires  access  to  information  that  may 
be  in  the  sole  possession  of  the  host 
employer”  (Tr.  876).  As  noted  earlier,  he 
also  stated  that  some  “utilities  refuse  to 
disclose  .  .  .  information  about 
operating  conditions  even  when  the 
contract  employers  specifically  request 
it”  (Tr.  877).  An  ESCI  representative 
agreed,  testifying:  “I  work  with  a 
number  of  utility  contractors  that  tell 
me  that  [t]here  are  a  number  of  things 
that  they  are  not  provided  that  they 
need”  (Tr.  1240).  Also,  MYR  noted  that 
“although  .  .  .  the  transfer  of 
information  between  utilities  and 
contractors  has  improved  tremendously 
over  the  last  several  years,  issues  still 
exist  in  the  industry  today”  (Tr.  1333). 

In  light  of  this  evidence,  OSHA 
concludes  that  relying  on  the  parties’ 
private  contracts  to  serve  this  function 
is  unlikely  to  ensure  that  host 
employers  and  contract  employers 
receive  all  of  the  information  they  need 
to  protect  their  workers. 

Some  commenters  suggested  that 
OSHA  does  not  have  statutory  authority 
to  adopt  host-contractor  provisions. 

(See,  for  example,  Exs.  0168,  0177, 

0209,  0227,  0501.)  For  instance,  EEI 
commented: 

The  fundamental  point  is  that  the  OSH  Act 
simply  does  not  confer  authority  upon  OSHA 
to  require  one  employer  to  be  responsible  for 
the  safety  or  health  of  another  employer’s 
employees.  Any  final  rule  that  seeks  to 
impose  duties  on  host  employers  and 
contractors  vis-a-vis  each  other  will  be 
legally  vulnerable.  [Ex.  0227) 

OSHA  has  clear  authority  to  include 
the  host-contractor  provisions  in  the 
final  rule.  First,  the  plain  language  of 
the  OSH  Act  and  its  underlying  purpose 
support  OSHA’s  authority  to  place 
requirements  on  employers  that  are 
necessary  to  protect  the  employees  of 
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others. Second,  congressional  action 
subsequent  to  passage  of  the  OSH  Act 
recognizes  this  authority.  Third,  OSHA 
has  consistently  interpreted  its  statutory 
authority  as  permitting  it  to  impose 
obligations  on  employers  that  extend 
beyond  their  own  employees,  as 
evidenced  by  the  numerous  standards, 
including  several  construction 
standards,  that  OSHA  has  promulgated 
with  multiemployer  provisions.  Finally, 
OSHA’s  authority  to  place  obligations 
on  employers  that  reach  beyond  their 
own  employees  has  been  upheld  by 
numerous  courts  of  appeals  and  the 
OSHRC. 

The  purpose  of  the  OSH  Act  is  to 
assure  so  far  as  possible  safe  and 
healthful  working  conditions  for  every 
working  man  and  woman  in  the  nation 
(29  U.S.C.  651(b)).  To  achieve  this  goal. 
Congress  authorized  the  Secretary  of 
Labor  to  establish  mandatory 
occupational  safety  and  health 
standards.  The  Act  broadly  defines  an 
OSHA  standard  as  a  rule  that  “requires 
conditions,  or  the  adoption  or  use  of  one 
or  more  practices,  means,  methods, 
operations,  or  processes,  reasonably 
necessary  or  appropriate  to  provide  safe 
or  healthful  employment  and  places  of 
employment”  (29  U.S.C.  652(8)).  (See 
Building  S'  Constr.  Trades  Dep’t.,  AFL- 
CIOv.  Brock,  838  F.2d  1258,  1278  (D.C. 
Cir.  1988).)  OSHA  standards  must 
prescribe  measures  that  are  appropriate 
to  protect  “places  of  employment;” 
nothing  in  the  statutory  language 
suggests  that  OSHA  may  do  so  only  by 
regulating  an  employer’s  interactions 
with  its  own  employees.  On  the 
contrary,  the  OSH  Act’s  broad  language 
gives  OSHA  almost  “unlimited 
discretion”  to  devise  means  to  reach  the 
.statutory  goal.  (See  United  Steelworkers 
V.  Marshall  (Steelworkers),  647  F.2d 
1189,  1230  (D.C.  Cir.  1980).) 

Similarly,  Section  5(a)(2)  of  the  OSH 
Act  provides  that  each  employer  “shall 
comply  with  occupational  safety  and 
health  standards  promulgated  under” 
the  OSH  Act  (29  U.S.C.  654(a)(2)).ei 
Nothing  in  this  language  suggests  that 
compliance  is  required  only  when 
necessary  to  protect  the  employer’s  own 


““  As  explained  later  in  this  section  of  the 
preamble,  the  overall  sharing  of  information  that 
will  occur  in  accordance  with  the  final  host- 
contractor  provisions  will  help  protect  the 
employees  of  both  host  employers  and  contract 
employers. 

This  language  is  in  marked  contrast  to  the 
language  of  Section  5(a)(1)  of  the  OSH  Act  (known 
as  the  “general  duty  clause”),  which  requires  each 
employer  to  “furnish  to  each  of  his  employees 
employment  and  a  place  of  employment  which  are 
free  from  recognized  hazards  that  are  causing  or  are 
likely  to  cause  death  or  serious  physical  harm  to  his 
employees”  (29  U.S.C.  654(a)(1)).  (See  Brennan  v. 
OSHRC,  513  F.2d  1032, 1037-38  (2d  Cir.  1975).) 


employees  or  that  the  employer  is 
entitled  to  endanger  other  employer’s 
employees  at  the  worksite. 

Section  6(b)(7)  of  the  OSH  Act 
specifically  permits  the  Secretary  to 
“prescribe  the  use  of  labels  or  other 
appropriate  forms  of  warning  as  are 
necessary  to  insure  that  employees  are 
apprised  of  all  hazards  to  which  they 
are  exposed  .  .  .  and  proper  conditions 
and  precautions  of  safe  use  or  exposure” 
(29  U.S.C.  655(b)(7)).  (Notably,  the 
Agency’s  authority  to  require  warnings 
is  not  limited  to  information  that  would 
warn  the  employer’s  own  employees  of 
hazards.)  Finally,  Section  8(g)(2)  of  the 
OSH  Act  generally  affords  the  Secretary 
authority  to  “prescribe  such  rules  and 
regulations  as  he  may  deem  necessary  to 
carry  out .  .  .  responsibilities  under” 
the  OSH  Act  (29  U.S.C.  657(g)(2)). 

In  short,  the  statute  focuses  on 
workplace  conditions  to  effectuate  the 
OSH  Act’s  congressional  mandate  and 
not  on  a  particular  employment 
relationship.  The  OSH  Act’s  underlying 
purpose  is  broad — to  assure  safe  and 
healthful  working  conditions  for 
working  men  and  women — and 
Congress  made  clear  that  it  expected  the 
Act  to  protect  all  employees.  (See  H. 

Rep.  No.  91-1291,  91st  Cong.,  2d  Sess., 
pp.14-16  (July  9,  1970).)  Numerous 
references  in  the  legislative  history  of 
the  OSH  Act  discuss  requiring 
employers  to  provide  a  safe  and 
healthful  “place  of  employment.”  (See 
for  example,  S.  Rep.  No.  91-1282,  91st 
Cong.,  2d  Sess.,  p.  10  (Oct.  6,  1970).) 

The  OSH  Act  tasks  OSHA  with 
promulgating  rules  that  will  create  safe 
places  of  employment,  notwithstanding 
the  many  varied  employment 
relationships  that  might  exist  at  a 
worksite. 

Subsequent  congressional  action  has 
also  recognized  OSHA’s  authority  to 
impose  responsibilities  on  employers  to 
protect  employees  who  are  not  their 
own.  For  example.  Congress  directed 
OSHA  to  develop  a  chemical  process 
safety  standard  (the  PSM  Standard) 
requiring  employers  to  “ensure 
contractors  and  contract  employees  are 
provided  appropriate  information  and 
training”  and  to  “train  and  educate 
employees  and  contractors  in 
emergency  response”  (Pub.  L.  101-549, 
Title  III,  Sec.  304,  Nov.  15,  1990,  104 
Stat.  2576  (reprinted  at  29  U.S.C.  655 
Note)).  This  is  a  clear  ratification  of  the 
Agency’s  authority  to  require  employers 
to  protect  the  employees  of  others. 
Congress  also  approved  of  the  Agency’s 
authority  when  it  relied  on  the 
provisions  of  OSHA’s  Hazard 
Communication  Standard  in 
promulgating  the  Emergency  Planning 
and  Community  Right-to-Know  Act 


(EPCRA),  42  U.S.C.  11001-11050.  The 
Hazard  Communication  Standard 
requires,  in  part,  that  manufacturers  and 
importers  of  hazardous  chemicals 
provide  information  for  the  benefit  of 
downstream  employees.®^  (See  29  CFR 
1910.1200;  see  also  Martin  v.  American 
Cyanamid  Co.,  5  F.3d  140,  141  (6th  Cir. 
1993)  (noting  that  the  Hazard 
Communication  Standard  requires  “that 
a  manufacturer  of  hazardous  chemicals 
inform  not  only  its  own  employees  of 
the  dangers  posed  by  the  chemicals,  but 
downstream  employers  and  employees 
as  well”).)  Congress  incorporated 
provisions  of  the  Hazard 
Communication  Standard  in  EPCRA  as 
a  basis  for  triggering  obligations  on 
owners  or  operators  of  facilities 
producing  hazardous  chemicals  to 
provide  local  governments  with 
information  needed  for  emergency 
response.  Had  Congress  not  approved  of 
the  multiemployer  provisions  in  the 
Hazard  Communication  Standard,  it 
would  not  have  approved  of  it  as  a  basis 
for  obligations  in  EPCRA. 

Furthermore,  OSHA  has  consistently 
interpreted  the  OSH  Act  as  authorizing 
it  to  impose  multiemployer  obligations 
in  its  standards.  In  addition  to  the 
Hazard  Communication  Standard  and 
the  PSM  Standard  already  noted,  OSHA 
included  multiemployer  provisions  in 
its  standard  for  powered  platforms, 
which  requires  that  a  building  owner 
inform  employers  that  the  building 
installation  has  been  inspected  and  is 
.safe  to  iKse.  (See  29  CFR  1910.66(c)(3).) 
OSHA  also  has  imposed  multiemployer 
obligations  in  construction  .standards. 

For  example,  OSHA  exercised  its  OSH 
Act  authority  to  promulgate  provisions 
in  the  A.sbo.stos  Standard  for  the 
con.struction  industry  that  require 
building  owners  to  communicate  the 
presence  of  a.sbe.stos  or  presumed 
a.sbe.st os-containing  materials  to  certain 
employers  with  employees  who  may  be 
exposed  to  such  materials.  (See  29  CFR 
1926.1 101  (k).)  In  OSHA’s  Steel-Erection 
Standard,  the  Agency  imposed  duties  on 
controlling  contractors  to  ensure  that 
site  conditions  are  safe  for  steel 
erection.  (See  29  CFR  1926.752(c).) 

More  recently,  OSHA  promulgated  rules 
requiring  controlling  entities  and 
utilities  to  take  steps  to  protect  other 
employers’  employees  during  crane 
operations.  (See  29  CFR  1926.1402(c), 
1926.1402(e),  1926.1407(e), 
1926.1408(c),  and  1926.1424(b).) 

Finally,  OSHA’s  authority  to  impose 
these  provisions  is  confirmed  by  the 


“  As  a  rationale  for  those  provisions,  OSHA 
explained  that  chemical  manufacturers  and 
importers  are  in  the  best  position  to  develop, 
disseminate,  and  obtain  information  about  their 
products.  (See  48  FR  53280,  53322,  Nov.  25,  1983.) 
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decisions  of  numerous  courts  of  appeals 
and  the  Review  Commission.  For 
example,  the  Third  Circuit  upheld  the 
information-sharing  requirements  in  the 
Asbestos  Standard  for  the  construction 
industry,  noting:  “We  are  not  convinced 
that  the  Secretary  is  powerless  to 
regulate  in  this  [way],  especially  given 
the  findings  she  has  made  regarding  the 
importance  of  building  owners  in  the 
discovery  and  communication  of 
asbestos  hazards.”  Secretary  of  Labor  v. 
Trinity  Indus.,  Inc.  [Trinity),  504  F.3d 
397,  402  (3d  Cir.  2007).  (See  also 
Universal  Constr.  Co.  v.  OSHRC,  182 
F.3d  726,  728  (10th  Cir.  1999)  (following 
decisions  from  Second,  Sixth,  Seventh, 
Eighth,  and  Ninth  Circuits  holding  that 
an  employer’s  duties  and  OSHA 
standards  may  extend  beyond  an 
employer’s  own  employees).) 

EEI  asserted  that  §  1910.12(a) 
precludes  host-contractor  requirements 
in  subpart  V,  commenting: 

Section  1910.12(a),  standing  alone, 
precludes  OSHA  from  requiring  an  employer 
covered  by  the  final  Part  1 926  rule  to  take 
any  responsibility  for  the  safety  of  another 
employer’s  employees,  certainly  insofar  as 
the  final  standard  purports  to  regulate 
“con.struction.”  (lix.  0227). 

OSHA  disagrees  with  EEI.  Paragraph 
(a)  of  §  1910.1 2  provides: 

The  standards  prescribed  in  part  1926  of 
this  chapter  are  adopted  as  occupational 
.safety  and  health  standards  under  section  6 
of  the  Ac:t  and  shall  ajjply,  according  to  the 
jcrovisions  thereof,  to  every  emjcloyment  and 
])lace  of  employment  of  every  employee 
engaged  in  construction  work.  Kac;h  employer 
shall  protect  the  employment  and  })lac:es  of 
(iinployment  of  each  of  his  em])loyees 
engaged  in  construction  work  by  ccjmjclying 
with  the  appropriate  standards  jjrescrihed  in 
this  jiaragraph. 

1^'iragraph  (a)  of  §  1910.12  has  no 
hearing  on  the  host-contractor 
roejuiroments  in  the  final  rule  hecanso 
the  Agency  clearly  intends  to  as.sign 
specific  responsibilities  to  host 
employers  and  contract  employers,  and 
the  final  regulatory  text  plainly  reflects 
that  intent.  (See  Trinity,  504  F.3d  at  402 
(rejecting  argument  premised  on 
§  1910.12(a)  where  “the  regulation  at 
issue  .  .  .  specifically  applield]  to 
building  owners”).)  Moreover,  the 
Eighth  Circuit  and  the  Review 
Commission  have  squarely  rejected 
EEI’s  argument.  In  Solis  v.  Summit 
Contractors,  Inc.  [Summit  Contractors), 
the  Eighth  Circuit  concluded  that 
§  1910.12(a)  is  “unambiguous”  in  that  it 
does  not  preclude  OSHA  from  citing  an 
employer  when  only  employees  of  other 
employers  are  exposed  to  the  hazard  in 
question  (558  F.3d  815,  825  (8th  Cir. 
2009)).  The  Review  Commission 
similarly  held  that  §  1910.12(a)  does  not 


prevent  OSHA  from  citing  a  controlling 
employer  that  does  not  have  exposed 
employees  [Summit  Contractors,  Inc., 

23  BNA  OSHC  1196  (No.  05-0839,  Aug. 
19,  2010)).  Both  the  Eighth  Circuit  and 
the  Review  Commission  emphasized  the 
language  in  §  1910.12(a)  establishing  a 
duty  on  the  part  of  employers  to  protect 
“places  of  employment”  as  well  as 
employees.  (See,  for  example.  Summit 
Contractors,  558  F.3d  at  824.)  The  first 
sentence  in  §  1910.12(a)  makes  the 
construction  standards  applicable  to 
every  employment  and  to  every  “place 
of  employment”  of  every  construction 
employee,  and  the  second  sentence,  by 
providing  that  each  employer  must 
protect  “places  of  employment,”  does 
not  negate  the  broad  reach  of  the  first 
sentence. 

Moreover,  the  history  of  §  1910.12(a) 
reveals  that  the  purpose  of  this 
provision  is  to  extend,  not  limit,  the 
Agency’s  authority.  Indeed,  §  1910.12(a) 
is  located  in  a  subpart  entitled 
“Adoption  and  Extension  of  Established 
Federal  Standards,”  which  was 
established  to  extend  OSHA’s  authority 
through  adoption  of  the  Construction 
Safety  Act’s  standards.  (See  29  CP’R 
1910.11(a)  (“The  provisions  of  this 
subpart  .  .  .  adopt  1,J  and  extend  the 
applicability  of,  established  Federal 
standards  .  .  .  with  respect  to  every 
employer,  employee,  and  employmemt 
covered  by  the  Act.”).)  Thus,  neither  the 
language  nor  the  context  of  §  1910.12(a) 
suggest  a  conflict  with  the  information- 
sharing  requirements  in  this  final  rule. 

Some  commenters  asserted  that  the 
juoposed  host-contractor  provisions 
inapjuopriately  expanded  or  conflicted 
with  (ISHA’s  existing  Multi-Employer 
CMtation  Policy  (CFE  02-00-124  (Dec. 

10,  1999)).  (See,  for  example,  Exs.  0162, 
0167,  0170,  0207,  0237.) 

These  comments  reflect  a 
misunderstanding  of  both  the  proposal 
and  the  multiemployer  citation  policy. 
The  host-contractor  provisions  do  not 
rely  on,  or  modify,  the  Agency’s 
multiemployer  enforcement  policy.  (See 
Trinity,  504  F.3d  at  402  (distinguishing 
an  enforcement  action  under  the 
multiemployer  provisions  of  the 
Asbestos  Standard  for  construction  from 
cases  in  which  the  Agency  invoked  the 
multiemployer  citation  policy).)  Rather, 
the  multiemployer  citation  policy  and 
the  host-contractor  provisions  represent 
separate  exercises  of  OSHA’s  statutory 
authority  to  protect  places  of 
employment.  The  host-contractor 
provisions  and  the  multiemployer 
enforcement  policy  operate  in  different, 
yet  entirely  consistent,  ways  to  permit 
the  Agency  to  fulfill  its  statutory 
mission. 


OSHA’s  multiemployer  citation 
policy  simply  recognizes  the  existing 
responsibilities  of  different  employers  at 
multiemployer  worksites  under  the  Act 
and  OSHA  standards.  For  example, 
employers  have  a  duty  not  to  create 
hazardous  conditions  that  violate  OSHA 
standards,  regardless  whether  it  is  their 
own  employees  or  another  employer’s 
that  they  endanger.  (Employers  who  do 
so  are  referred  to  as  “creating 
employers.”)  And  employers  have  a 
duty  to  protect  their  own  employees 
from  violative  conditions,  even  if 
created  by  another  employer.  Such 
“exposing  employers”  must  take 
reasonable  steps  to  correct  the  hazards 
or  otherwise  protect  their  workers. 
Similarly,  “controlling  employers,”  that 
is,  employers  with  general  supervisory 
authority  over  safety  and  health  at  a 
worksite,  by  virtue  of  that  authority, 
have  certain  responsibilities  to  prevent 
and  detect  violations  affecting 
employees  at  the  workplace. 

When  OSHA  promulgates  new  safety 
and  health  standards,  it  does  so  against 
this  background  principle  that 
employers  share  responsibility  for 
working  conditions,  and  thus  for  OSHA 
compliance,  at  multiemployer 
worksites.  Therefore,  when  the  Agency 
is.sues  a  new  .safety  or  health  standard, 
it  is  with  the  intention  that  creating, 
exj)osing,  and  controlling  employers  at 
imdtiemployer  worksites  will  exercise 
their  respective  re.sponsibilities  to 
ensure  that  affected  employees  are 
jjrotected  as  required  by  the  standard. 

In  .some  .situations,  however,  the 
general  background  principles  rellected 
in  the  mnltiemployer  policy  will  not  he 
sufficient  to  ensure  the  .safety  of 
workplaces;  in  tho.se  instances,  OSHA 
may  find  it  nece.s.sary  to  impose 
additional  or  more  specific  obligations 
on  partic:ular  employers  to  protect 
workers.  The  host-contractor  provisions 
in  this  final  rule,  as  well  as  similar 
information-sharing  provisions  in  the 
Hazard  Communication  Standard,  the 
PSM  Standard,  and  the  Asbestos 
Standard  for  con.struction,  are  examples 
of  the  Agency  regulating  in  this  manner. 
In  this  rulemaking,  OSHA  determined 
that  the  final  host-contractor  provisions 
are  necessary,  in  addition  to  the  general 
background  responsibilities  employers 
have,  to  ensure  the  safety  of  affected 
employees.  Not  all  utilities  (or  host 
employers)  will  have  sufficient 
authority  over,  or  relationships  with, 
contractor  worksites  to  qualify  as 
controlling  employers  under  the 
multiemployer  citation  policy.  In 
addition,  the  final  rule  prescribes  with 
specificity  the  information-sharing 
responsibilities  of  hosts  and  contractors. 
The  specific  information-sharing 
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requirements  in  the  host-contractor 
provisions  are  necessary  to  ensure  that 
critical  information  sharing  and 
coordination  take  place  at  all 
workplaces  where  employees  perform 
work  covered  by  the  final  rule. 

Some  commenters  argued  that  the 
host-contractor  provisions  could  create 
employer-employee  relationships 
between  host  employers  and  contractor 
employees.  (See,  for  example,  Exs.  0173, 
01 78.)  For  instance,  the  Farmers  Rural 
Idectric  Cooperative  C^orporation 
commented: 

11  is  up  to  the  contractor  and  the  employees 
of  that  firm  to  perform  this  work,  under  their 
supervision  and  direction,  using  their  work 
jiractices  and  safety  rules.  Should  we  as  hosts 
begin  to  direct  their  work,  provide 
supervision  of  that  work,  oversee  their  safety 
practices,  the  IRS  would  then  say  they  are 
our  employees  and  are  entitled  to  benefits, 
llix.  0173] 

Also,  some  commenters  suggested,  more 
generally,  that  the  host -contractor 
provisions  could  expand  the  potential 
legal  liability  of  the  respective 
employers.  (See,  for  example,  Exs.  0168, 
0187,  0220,  0226.)  A  few  commenters 
argued  that  in  these  ways  the  proposed 
host-contractor  provisions  went  so  far  as 
to  violate  the  OSH  Act.  For  example,  the 
National  Association  of  Home  Builders 
commented: 

|W]e  also  believe  that  OSHA’s  multi¬ 
employer  language  in  the  proposed  rule  in 
Subpart  V  impermissibly  expands  the 
common  law  liability  of  host/general 
contractors  in  violation  [of  Section  4(b)(4)]  of 
the  OSH  Act.  [Ex.  0168]. 

OSHA  concludes  that,  under  any  of 
the  potentially  applicable  legal  tests  for 
an  employment  relationship,  the  final 
host-contractor  provisions  are  unlikely 
to  result  in  one  employer  exercising  the 
type  or  degree  of  control  over  the 
employees  of  another  employer  that 
would  create  an  employer-employee 
relationship  when  one  otherwise  would 
not  have  existed.  (See,  for  example. 
Nationwide  Mutual  Ins.  Co  v.  Darden, 
503  U.S.  318  (1992)  (common-law  test 
for  determining  who  is  an  “employee”); 
Antenorv.  D&S  Farms,  88  F.3d  925 
(11th  Cir.  1996)  (factors  relevant  to 
determining  whether  two  employers  are 
“joint  employers”  of  an  individual 
employee  for  purposes  of  the  Fair  Labor 
Standards  Act);  Weber  v.  C.I.R.,  60  F.3d 
1104  (4th  Cir.  1995)  (test  for 
determining  whether  there  is  an 
employment  relationship  for  income  tax 
purposes).) 

OSHA  also  disagrees  with  the 
commenters’  claim  about  Section  4(b)(4) 
of  the  OSH  Act.  That  provision  states: 

Nothing  in  [the  OSH]  Act  shall  be 
construed  to  .  .  .in  any  manner  affect  any 


workmen’s  compensation  law  or  to  enlarge  or 
diminish  or  affect  in  any  other  manner  the 
common  law  or  statutory  rights,  duties,  or 
liabilities  of  employers  and  employees  under 
any  law  with  respect  to  injuries,  diseases,  or 
death  of  employees  arising  out  of,  or  in  the 
course  of,  employment.  [29  U.S.C.  653(b)(4)] 

This  provision  serves  two  purposes: 

First,  it  establishes  that  the  OSH  Act 
does  not  create  a  private  right  of  action. 
(See,  for  example.  Crane  v.  Conoco,  Inc., 
41  F.3d  547  (9th  Cir.  1994).)  Second,  it 
makes  clear  that  the  duties  and 
liabilities  imposed  under  the  OSH  Act 
do  not  displace  the  duties  and  liabilities 
that  exist  under  State  tort  and  workers’ 
compensation  schemes.  (See,  for 
example,  Frohlick  Crane  Serv.,  Inc.  v. 
OSHHC,  521  F.2d  628  (10th  Cir.  1975).) 

OSHA  acknowledges  that  State  courts 
are  free  to  permit  the  use  of  OSHA 
regulations,  including  these  final  host- 
contractor  provisions,  as  evidence  of  a 
standard  of  care  in  a  negligence  action. 
(See,  for  example,  Knight  v.  Burns, 
Kirkley  S'  Williams  Constr.  Co.,  331 
So. 2d  651  (Ala.  1976).)  However,  it  does 
not  follow  that  regulations  used  in  that 
fashion  are  invalid  under  Section  4(b)(4) 
on  the  ground  that  they  expand 
employers’  common-law  liabilities,  a 
result  that  would  limit  the  Secretary’s 
rulemaking  authority  to  issuing 
regulations  that  codify  duties  already 
owed  by  employers  at  common  law. 
Such  a  result  would  be  inconsistent 
with  Congressional  intent  in 
promulgating  the  OSH  Act,  and  no  court 
has  ever  invalidated  an  OSHA 
regulation  on  the  ground  that  it  violates 
Section  4(b)(4).  Indeed,  courts  have 
squarely  rejected  the  argument  that 
Section  4(b)(4)  precludes  multiemployer 
enforcement  practices.  For  example,  in 
Summit,  the  Eighth  Circuit  concluded 
that  OSHA’s  multiemployer  citation 
policy  did  not  violate  Section  4(b)(4), 
explaining  that  even  though  it  could 
“increas[e]  an  employer’s  liability  at 
common  law[,]”  the  policy  “neither 
creates  a  private  cause  of  action  nor 
preempts  state  law”  (558  F.3d  at  829). 
(See  also  Steelworkers,  647  F.2d  at 
1234-36.) 

OSHA  decided  to  adopt  the  proposed 
host-contractor  provisions,  with  some 
substantial  modifications  (described 
later  in  this  section  of  the  preamble),  in 
the  final  rule.  Before  addressing  each 
specific  provision,  however,  OSHA 
must  first  address  the  scope  of  these 
requirements. 

The  proposal  defined  a  “host 
employer”  as  “[a]n  employer  who 
operates  and  maintains  an  electric 
power  transmission  or  distribution 
installation  covered  by  subpart  V  of  this 
Part  and  who  hires  a  contract  employer 
to  perform  work  on  that  installation.” 


This  definition  included  electric 
utilities  and  other  employers  that 
operate  and  maintain  electric  power 
transmission  or  distribution 
installations.  However,  it  did  not 
include  employers  that  own,  but  do  not 
operate  and  maintain,  such 
installations.  The  Agency  believed  that 
entities  that  do  not  operate  or  maintain 
these  installations  would  generally  not 
have  the  expertise  necessary  to  work 
safely  on  transmission  or  distribution 
lines  and  equipment  and  would  have 
little  hazard-related  knowledge  to  pass 
on  to  contractors.  In  addition,  the 
employees  of  such  entities  would  have 
little  if  any  exposure  to  hazards  created 
l)y  a  contract  employer.  The  Agency 
invited  comments  on  whether  excluding 
such  employers  from  the  host-contractor 
provisions  would  unduly  jeopardize 
employee  safety  and  whether  any  of  tbe 
host-contractor  provisions  could 
reasonably  be  applied  to  such 
employers. 

Some  commenters,  such  as  Energy 
United  EMC  (Ex.  0219),  supported  the 
proposed  exclusion  of  owners  that  do 
not  operate  or  maintain  installations. 
Ohio  Rural  Electric  Cooperatives 
commented:  “If  an  employer  only  owns 
but  does  not  actually  operate  its  own 
lines  or  equipment  then  that  employer 
would  certainly  not  be  able  to  pass  on 
any  useful  information  to  a  contractor” 
(Ex.  0186). 

IBEW  took  the  position  that 
“[e]xcluding  such  employers  from  any 
host-contract  employer  provisions,  in 
general,  should  not  jeopardize  employee 
safety,”  but  questioned  whether  those 
entities  may  make  “decisions  on  how 
the  system  will  be  operated,  such  as 
switching  procedures  and  load  transfer, 
that .  .  .  could  have  a  direct  impact  on 
worker  safety”  (Ex.  0230).  The  union 
went  on  to  suggest  that  “[wjhatever 
entity  has  the  responsibility  and/or 
decision  making  power  as  to  how  the 
system  is  operated  should  be  included 
in  the  proposed  provisions”  [id.). 

Others  commented  that  the  host- 
contractor  provisions  should  apply  to 
all  system  owners.  Ms.  Susan  O’Connor 
of  Siemens  Power  Generation 
commented,  for  example,  that  excluding 
owners  that  do  not  perform  operations 
or  maintenance  could  jeopardize 
employee  safety  “in  situations  where 
host  employers  might  use  this  provision 
as  a  loophole  to  avoid  regulation”  (Ex. 
0163).  Ms.  O’Connor  suggested  that  a 
utility  could  “eliminate  [its]  qualified 
maintenance  department  and  outsource 
.  .  .  maintenance  to  avoid  dealing  with 
this  regulation”  (id.).  MYR  Group  also 
“believe  [d]  that  the  protections  afforded 
to  contractors  through  the  host 
employer  obligations  should  apply 
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regardless  of  whether  the  host  actually 
operates  the  installation”  (Ex.  0162). 

MYR  thought  that  “[s]erious  and 
inequitable  problems  could  arise  from 
failure  to  apply  the  proposed  rule 
requirements  on  host  employers  that 
own  but  do  not  operate  their  electric 
utility  installations”  (id.). 

OSHA  considered  the  record  and 
concludes  that  the  host  employer 
.shordd  be  the  employer  that  is  in  the 
best  position  to  have  information  on  the 
design,  ojieration,  and  condition  of  an 
electric  ])Ower  generation,  transmission, 
or  distribution  system.  Based  on  this 
principle,  OSHA  decided  that  an 
employer  that  controls  how  the  system 
is  operated,  .such  as  switching 
})rocednres  and  load  transfer,  should  not 
he  excluded  from  the  ho.st-contractor 
jjrovisions.  Depemding  on  the  type  of 
work  practices  used,  such  operational 
control  could  have  a  direct  impact  on 
worker  .safety.  For  example,  an 
employer  that  controls  the  operation  of 
an  electric  power  generation, 
tran.smission,  or  distribution  sy.stem 
could  institute  new  .switching 
procedures  without  informing 
contractors  or  coordinating  the  new 
procedures  with  contractors  (Ex.  0230). 

In  addition,  because  an  employer,  to  fall 
within  the  proposed  definition  of  “host 
employer,”  needed  to  operate  and 
maintain  the  installation  and  hire  the 
contractor,  it  would  have  been  possible 
under  the  proposal  to  have  scenarios  in 
which  there  was  no  host  employer,  such 
as  if  one  employer  owned  the 
installation  (and  hired  the  contractor) 
and  a  different  employer  operated  or 
maintained  the  installation.  This  result 
could  have  undermined  the 
information-sharing  requirements 
altogether. 

The  Agency  is  revising  the  definition 
of  “host  employer”  to  include 
employers  that  operate  installations  or 
control  procedures  for  operation  of 
installations  without  regard  to  whether 
the  employer  owns  the  installation.  In 
addition,  OSHA  is  deleting  the  reference 
to  “maintenance”  in  the  final  definition 
of  “host  employer”  because  the  Agency 
believes  that  an  employer  that  only 
maintains  an  electric  power  generation, 
transmission,  or  distribution  system  is 
unlikely  to  have  knowledge  of  the 
design,  operation,  and  condition  of  the 
installation;  employers  that  perform 
such  maintenance  may  be  contractors 
hired  by  an  electric  utility.  (See,  for 
example,  Tr.  403,  1200-1201.) 
Maintenance  contractors  will  need 
information  from  the  employer  that 
operates  or  controls  the  operation  of  the 
installation,  as  would  any  other 
contractor.  The  final  rule  states  that  an 
employer  that  operates,  or  that  controls 


the  operating  procedures  for,  an  electric 
power  generation,  transmission,  or 
distribution  installation  on  which  a 
contract  employer  is  performing  work 
covered  by  .subpart  V  is  a  host  employer. 
A  note  to  the  definition  of  “ho.st 
employer”  provides  that  OSHA  will 
treat  the  electric  utility  or  the  owner  of 
the  in.stallation  as  the  ho.st  employer  if 
it  operates  or  controls  operating 
procedures  for  the  installation.  If  the 
electric  utility  or  in.stallation  owner 
neither  operates  nor  controls  operating 
procedures  for  the  installation,  OSHA 
will  treat  the  employer  that  the  utility 
or  owner  has  contracted  with  to  operate 
or  control  the  operating  procedures  for 
the  in.stallation  as  the  ho.st  employer.  In 
no  case  will  there  he  more  than  one  ho.st 
employer.  (See  the  definition  of  “ho.st 
employer”  in  final  §1926.968.) 

The  revised  definition  incorporates 
IBEW’s  recommendation  that  the 
Agency  focus  on  the  entity  that  has 
control  over  the  sy.stem.  OSHA  believes 
any  .such  entity  is  likely  to  have  critical 
safety-related  information  about  the 
system.  In  addition,  the  revi.sed 
language  renders  Ms.  O’Connor’s 
comment  moot;  the  revised  language 
ensures  that  an  entity  that  is  in  a 
position  to  have  information  that  affects 
the  safety  of  contractor  employees  will 
be  identified  as  a  host  employer  under 
the  final  rule.®^  Note  that  OSHA  has 
added  electric  power  generation 
installations  to  the  installations  covered 
by  the  definition  of  “host  employer”  in 
subpart  V  for  consistency  with  the 
definition  of  this  term  in  §  1910.269. 

In  addition,  the  definition  in  the  final 
rule  removes  the  criterion  that  the  host 
employer  be  the  entity  that  hires  the 
contractor.  The  record  indicates  that 
various  entities  hire  contractors  to  work 
on  electric  power  generation, 
transmission,  and  distribution 
installations.  For  example,  utility 
owners  hire  contractors  to  perform 
maintenance  (Ex.  0186;  Tr.  403).  In 
addition,  some  contractors  subcontract 
some  of  their  work  (Tr.  315-316,  1380- 
1381).  Subcontractors  will  be  treated  as 
“contract  employers”  under  the  final 
rule  even  though  the  host  does  not  hire 
them  directly.®^  The  standard’s 
information-exchange  requirements 
hinge  on  the  need  to  exchange 
information  between  the  entity  that 


The  definition  of  host  employer  in  the  final 
rule  also  removes  any  confusion  over  whether  a 
holding  company  that  owns  a  utility  company’s 
outstanding  stock,  which  is  a  common  practice,  or 
the  electric  utility  itself  “owns”  the  installation. 

As  explained  later  in  this  section  of  the 
preamble,  "contract  employer”  is  defined  as:  “An 
employer,  other  than  a  host  employer,  that  performs 
work  covered  by  subpart  V  of  this  part  under 
contract.” 


operates  or  controls  operating 
procedures  for  the  system  and  entities 
that  are  performing  maintenance  or 
construction  work  on  the  .system.  The 
type  of  contractual  relation.ship  that 
exi.sts  between  the  host  employer  and 
contract  employers  does  not  change  the 
need  for  this  information  exchange. 

OSHA  realizes  that  the  final  rule  will 
re(juire  some  employers  to  exchange 
information  with  entities  with  which 
they  have  no  direct  contractual 
relation.ship.  'I’hese  employers  can 
either  exchange  information  directly 
with  each  other  or  can  arrange  to  handle 
their  information  exchange  through 
contacts  with  entities  that  do  have 
contractual  relation.ships  with  the  other 
em{)loyer.  For  examj)le,  an  electric 
utility  tran.smitting  information  to  an 
employer  under  contract  to  perform 
work  on  the  in.stallation  could  instruct 
(or  contract  for)  that  contractor  to  share 
the  same  information  with  any 
subcontractors  hired  to  perform  work 
under  the  contract.  Ultimately,  however, 
it  is  the  host  employer’s  responsibility 
to  ensure  that  whatever  procedures  it 
uses  are  adequate  to  get  the  required 
information  to  all  “contract  employers” 
working  on  the  installation.  Paragraph 
(c)(3)  of  final  §  1926.950  (discussed  later 
in  this  section  of  the  preamble)  requires 
host  employers  and  contract  employers 
to  coordinate  their  work  rules  and 
procedures;  part  of  this  coordination 
involves  establishing  appropriate 
procedures  for  exchanging  information 
in  accordance  with  the  host-contractor 
provisions. 

The  other  issue  involving  coverage 
under  the  host-contractor  provisions 
pertains  to  line-clearance  tree  trimming. 
OSHA  proposed  to  exclude  from  the 
host-contractor  requirements  work  done 
by  line-clearance  tree  trimmers  who  are 
not  qualified  employees.  As  discussed 
earlier  in  this  section  of  the  preamble, 
line-clearance  tree-trimming  work  is 
covered  by  §  1910.269.  Paragraph 
(a)(l)(i)(E)(2)  of  existing  §  1910.269  lists 
the  paragraphs  of  that  section  that  apply 
to  work  performed  by  line-clearance  tree 
trimmers  who  are  not  qualified 
employees,  and  OSHA  did  not  propose 
to  add  the  host-contractor  provisions  to 
that  list. 

By  not  proposing  to  modify  existing 
§  1910.269(a)(l)(i)(E)(2),  OSHA  would 
not  have  applied  the  host-contractor 
provisions  to  line-clearance  tree¬ 
trimming  operations  performed  by 
unqualified  employees.  However,  as 
long  as  qualified  employees  are  using 
electrical  protective  equipment,  these 
employees  would  be  permitted  to  come 
much  closer  to  energized  parts  than 
unqualified  employees.  The  Agency 
believed  that  qualified  employees 
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performing  line-clearance  tree-trimming 
work  in  proximity  to  energized  lines 
and  equipment  face  hazards  similar  to 
contract  power  line  workers  and  should 
receive  similar  protection.®^ 

OSHA  requested  comments  on 
whether  its  proposed  approach  for 
dealing  with  line-clearance  tree¬ 
trimming  work  under  the  host- 
contractor  provisions  unduly 
jeopardized  employee  safety  and 
whether  any  of  the  host-contactor 
provisions  could  reasonably  be  applied 
to  tree-trimming  work  performed  by 
line-clearance  tree  trimmers  who  are 
unqualified  employees.  Many 
commenters  supported  OSHA’s 
proposal.  (See,  for  example,  Exs.  0126, 
0174, 0177, 0200, 0201,  0213,  0219, 

0227.)  For  instance,  EEI  agreed  “that 
line  clearance  tree-trimming  contractors 
should  be  excluded  from  the 
requirement,”  explaining:  “Host  utilities 
are  usually  not  familiar  with  the  hazards 
associated  with  trimming  trees  and 
routinely  rely  on  the  expertise  of  the 
line  clearance  tree-trimming  contractors 
to  perform  that  work  in  a  manner  which 
ensures  the  safety  of  their  employees” 
(Ex.  0227).  These  comments  were 
echoed  by  ULCC,  which  “commended” 
OSHA’s  proposal  to  exclude  work  done 
by  line-clearance  tree  trimmers  who  “do 
not  work  on  or  touch  electric  supply 
lines”  from  the  host-contractor 
provisions  (Ex.  0174).  ULCC  urged  the 
Agency  to  maintain  this  exclusion  in  the 
final  rule,  commenting: 

[T]he  wisdom  of  the  exclusion  is  manifest: 
for,  the  rationale  of  the  proposed  “host- 
contractor”  provisions  .  .  .  is  to  apply  the 
utilities’  expertise  to  utility  contractors 
performing  utilities’  typical  work — in  effect, 
to  force  down  utilities’  safety  expertise  onto 
their  electric-work  contractors  in  order  to 
raise  the  safety  experience  rate  of  those 
contractors  to  the  better  safety  rate  of  the 
utilities  who  employ  them.  Such  policy- 
driver  for  applying  “host-contractor”  to 
utility  contractors  performing  electric  utility 
(i.o.  lineman)  “tpialified”  work,  simply  is 
inapjilicable  to  line  clearance  work:  for,  the 
utilities  hire  line  clearance  contractors 
t)ec;ause  line  chsarance  contrat:tors  are 
arborists  who  are  specialists  in  vegetation 
management — |)recis(!ly  skills  which  the 
utilities  contract  out  l)(!cause  they  tyjiically 
do  not  hav(i  that  ex))eitise  in  tr(!e  growth,  tnse 
trimming  techni(|n(!S,  tnse  rigging,  tnse 
i'(smoval,  v(sg(station  inanagfsnnsnt,  (stc.  In 
short,  ntiliticss  sim|)ly  do  not  hav(s  tins 
institutional  (sxp(srtis(s  of  liins  chsjiranc(s  tr(s(s 
knowledgfs  to  d(svelo|s  and  dinset  lines 
chsarances  safesty  jsiacticess  of  lines  e:lesarane:es 
e:e)ntrae:teirs  via  “hesst-esesntraestesr”  preivisiesns. 

I'eir  a  full  elise:uKKie)ii  eit  why  ^  1  ii|)|ilies.s 

(lillesresnt  rese|uiiesinesiits  tei  lines-e:lesiireiiie:es  treses- 
triiesiiiing  espesriitiesns  elespesnetiiig  esii  wliestliesr  Ihesy  ares 
pesrleiniiesel  hy  epsaliliesel  esr  iine|ualiliesel  esiiiplesyesesN, 
seses  thes  presainhles  tes  Ihes  ^  leiKI.ZliO  tiisal  rules 

(.^<1  l•■K  4:t:Ui)- 


.  .  .  So,  the  “force-down”  premise  of  “host- 
contractor”  simply  does  not  apply  to  line 
clearance,  [/d.;  emphasis  included  in 
original.) 

Duke  Energy  commented  that  “[t]here 
should  be  no  expectation  that  host 
employers  provide  information  on  tree¬ 
trimming  hazards  to  line-clearance  tree 
trimming  contractors,”  suggesting  that 
“[a]pplying  the  host-contract  employer 
provisions  [in  the  context  of  line- 
clearance  tree  trimming]  will  be  very 
difficult”  (Ex.  0201). 

Some  commenters,  however,  advised 
against  the  proposed  exclusion  and 
argued  that  all  line-clearance  tree 
trimmers  should  be  covered  by  the  host- 
contractor  provisions.  (See,  for  example, 
Exs.  0162,  0186,  0230,  0234.)  IBEW,  for 
instance,  commented: 

Line-clearance  tree-trimming  work  could, 
in  some  instances,  be  affected  by  the  host 
employer[’]s  operation  of  the  system. 
Lockout/Tagout  procedures  during  service 
restoration  are  one  example  where  contractor 
employee  safety  could  be  jeopardized  if  line- 
clearance  tree-trimming  contractors  are 
excluded  from  all  provisions  of  the  proposed 
host-contract  employer  provisions.  At  a 
minimum,  information  regarding  circuit 
conditions,  changes  in  conditions,  and 
lockout/tagout  applications  should  be 
communicated  by  the  host  employer  to  the 
contractor  employer.  [Ex.  0230] 

The  Ohio  Rural  Electrical 
Cooperatives  agreed,  also  suggesting 
that  all  line-clearance  tree  trimmers  be 
covered  by  the  host-contractor 
requirements.  That  organization 
explained  that  tree  trimmers  “might  not 
need  as  much  information  as  a  line 
contractor  but  they  still  need  to  know 
for  sure  which  lines  are  energized, 
which  are  on  single-shot  protection, 
etc.”  (Ex.  0186).  Mr.  Wilson  Yancey  of 
Quanta  Services  noted  that  “[wjhether 
an  employee  is  qualified  or  not,  hazards 
will  exist  that  are  unique  to  the  host 
employer”  (Ex.  0234).  He  believed  that 
the  proposal  to  leave  some  line- 
clearance  tree  trimmers  out  of  the  host- 
contractor  reqiiirements  was  “not  well- 
founded  and  might  unduly  jeopardize 
(!m])loy(!e  safety”  [id.]. 

'I'lie  Agenc;y  recognizes  that  liiuj- 
clearancc!  tree  trimmers  do  not  lace 
exactly  the  .same  hazards  as  line 
workers.  However,  the  record  indicates 
that  ho.sl  em|)loyers  have  information 
that  line-clearance  tree  trimmers  n(!(!d 
so  that  they  c.m  |)erform  their  work 
.safely  (fix.  0.603;  Tr.  642-1143,  686  -688, 
77.6).  for  »:xample,  Mr.  Maik  Eoster  of 
Lucas  Tree  l';x|)ert.s  t«;.stified  that  line 
work(!r.s  will  generally  iidorm  tree  crews 
that  a  line  is  ahont  to  he  reenergized  (Tr. 
642-643).  In  addition,  tJI.UU’s 
|)o.sthearing  brief  indicated  that  “line 
clearance  tree;  trimmers  nec(!.s.sarily 


must  rely  upon  information  from  utility 
representatives  that  the  line  has  been 
deenergized,  isolated  and  grounded 
when  those  procedures  are  appropriate” 
and  that  the  “safety  of  line  clearance 
tree  trimmers  would  be  enhanced  by 
.  .  .  utilities  being  required,  by  OSHA 
standard,  to  give  [certain]  information  to 
line  clearance  tree  trimmers”  (Ex.  0502). 

Not  only  do  line-clearance  tree 
trimmers  need  information  from 
utilities,  but  line-clearance  tree 
trimming  contractors  often  have 
important  safety  information  for 
utilities,  for  example,  information  they 
discover  in  the  course  of  work  about 
hazardous  conditions  that  could  affect 
utility  employees.  Such  conditions  can 
include  downed  power  lines, 
transformer  problems,  and  insulator  and 
pole  issues  (Tr.  665,  689-690,  787-788). 

Upon  considering  the  record,  it  has 
become  apparent  to  OSHA  that:  (1) 

There  is  a  need  for  information 
exchange  between  host  employers  and 
tree-trimming  contractors  and  (2)  the 
host-contractor  provisions  should  apply 
to  all  line-clearance  tree  trimming. 
Therefore,  the  Agency  added 
§  1910.269(a)(3)  to  the  list  of  paragraphs 
denoted  in  final  §  1910.269(a)(l)(i)(E)(2) 
to  cover  line-clearance  tree-trimming 
operations  performed  by  line-clearance 
tree  trimmers  who  are  not  qualified 
employees. 

As  noted  earlier,  some  commenters 
maintained  that  utilities  hire  contractors 
for  their  expertise  and  knowledge  about 
particular  hazards  and  rely  on  those 
contractors  to  use  that  expertise  to 
protect  their  (that  is,  the  contractors’) 
own  employees.  (See,  for  example,  Exs. 
0127,  0172,  0173,  0177,  0200,  0207, 
0227.)  For  instance,  Mr.  Frank 
Brockman  with  Farmers  Rural  Electric 
Cooperatives  Corporation  stated,  “We, 
as  ho.st  employers,  hire  contractors  to  do 
.specific  jobs,  often  that  we  do  not  have 
the  knowledge,  expertise,  equipment  or 
manpower  to  accomplish.”  lie 
maintained  that  “[clontractors  are 
responsible  for  their  employees’  safety” 
(I'lx.  0173).  SBA  commented  that  “the 
host  is  usual ly  not  jirescait  at  the.se 
worksites  aiul  often  does  not  po.sse.ss 
expertise  in  the  ty])e  of  work  being 
])erformed”  and  not(;d  that  “many  of  the 
•SEKs  (pieslioned  whether  the  hosl- 
contractor  provisions  are  ap|)ro|)riate  for 
Ihe  (ileelric  |)ower  industry  at  all”  (Ex. 
0207). 

.Some  comments  specifically 
addressed  the  i.ssiie  of  whet  Iks  line 
clearance  tree  trimming  firms  .should  he 
cov(!red  by  Ihe  hosl-conlractor 
provisions,  f  or  exam|)le.  Consumers 
Energy  staled,  “I  lost  utilities  an;  usually 
not  familiar  with  the  hazards  a.ssociated 
with  trimming  trcjes  and  routinely  rely 
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on  the  expertise  of  the  line  clearance 
tree-trimming  contractors  to  perform 
that  work  in  a  manner  which  ensures 
the  safety  of  their  employees”  (Ex. 

0177).  In  addition,  TCIA  stated; 

OSHA  makes  the  correct  assertion  that  the 
utility  must  have  a  shared  expertise  with  the 
contractor  in  order  to  specify  its  safety 
standards  for  the  contractor  to  follow.  In 
stark  contrast,  utilities  typically  contract  line 
clearance  tree  trimming  because  of  their  lack 
of  expertise  in  that  subject.  [Ex.  0200; 
emphasis  included  in  original] 

OSHA  recognizes  that  contractors 
may  have  specific  expertise  that  host 
employers  do  not  have.  However,  the 
Agency  does  not  believe  that  this  is  a 
valid  reason  not  to  require  the  type  of 
information  exchange  required  by  the 
final  rule.  As  noted  earlier,  electric 
utilities  have  information  about  their 
systems  that  the  contractors  do  not 
have.  The  Agency  also  believes  that 
contractors,  especially  those  hired  for 
expertise  in  a  particular  area,  have 
information  about  hazardous  conditions 
related  to  their  work  that  host 
employers  do  not  have  (for  example,  the 
dangers  posed  to  the  host  employer’s 
employees  from  chippers  and  falling 
tree  limbs).  In  addition,  when  one 
employer’s  activities  may  endanger 
another  employer’s  employees,  the 
Agency  believes  that  it  is  essential  for 
the  two  employers  to  coordinate  their 
activities  to  ensure  that  all  employees 
are  adequately  protected.  For  example, 
as  noted  later  in  this  section  of  the 
preamble,  it  is  important  for  an 
electrical  contractor  to  coordinate 
procedures  for  deenergizing  and 
grounding  lines  and  equipment  with  the 
host  employer.  Similarly,  it  is  important 
for  line-clearance  tree  trimming  firms  to 
coordinate  their  work  with  host 
employers  and  to  inform  ho.st  employers 
of  hazardous  conditions  po.sed  by  the 
tree-trimming  work  to  ensure  that  the 
host  employers’  employees  are  not 
(!X])o.sed  to  tree-trimming  hazards  al)out 
whicli  those  employees  have  received 
no  training. 

OSHA  ])roj)osed  to  dcdine  ‘‘contract 
emj)loyer”  as  ‘‘|a|n  employer  who 
|)erform.s  work  covered  by  suhpart  V  of 
this  part  fora  host  em|)l(»yer.”  O.SliA 
did  not  receive  any  significant  comment 
on  this  definition.  I  lowever,  ( ).SI  lA  is 
revising  tin;  definition  to  include  any 
‘‘work  cov(!re(l  by  snl)|)art  V  of  tins  |)ait 
under  contract”  latber  tban  just  work 
‘‘lor  a  host  contractor.”  Tins  nwision 
cori'clates  tbe  definition  ol“contract 
employer”  with  tbe  nwi.sed  (hifinition  tif 
‘‘host  employe!!',”  wbicb  no  longiir 
provid(!S  that  an  employer  must  ‘‘bire” 
anotber  em|)loyer  to  Ix!  a  host  em|)loy(!r. 
This  revision  makes  it  clear  that  an 
(!m|jloyer  performing  snbpart  V  work 


under  contract  is  covered  as  a  ‘‘contract 
employer”  by  the  host-contractor 
provisions  in  final  paragraph  (c) 
regardless  of  whether  the  entity  for 
which  the  work  is  being  performed  is 
the  ‘‘host  employer”  or  another 
“contract  employer.”  Contract 
employers  under  the  final  rule  may 
include  painting  contractors,  line- 
construction  contractors,  electrical 
contractors,  and  any  other  contractors 
working  on  the  construction  of  electric 
power  transmission  and  distribution 
lines.  (For  final  §  1910.269,  contract 
employers  will  also  include  contractors 
working  on  covered  electric  power 
generation  installations,  such  as  boiler- 
maintenance  contractors,  conveyor¬ 
servicing  contractors,  and  electrical 
contractors.)  The  definition  of  “contract 
employer”  does  not  include  contractors 
that  might  be  present  at  a  jobsite  where 
some  work  performed  is  covered  by 
subpart  V,  but  that  are  not  performing 
covered  work. 

Paragraph  (c)  of  final  §  1926.950 
contains  requirements  for  the  transfer  of 
information  between  host  employers 
and  contract  employers.  In  the  proposal, 
OSHA  entitled  this  paragraph 
“Contractors.”  After  considering  the 
comments  received,  the  Agency 
concludes  that  the  proposed  title  does 
not  reflect  the  true  scope  of  the 
paragraph’s  provisions.  The  title  at  final 
§  1926.950(c)  is  being  changed  to 
“Information  transfer”  to  more 
appropriately  describe  the  requirements 
contained  in  the  paragraph.®®  In 
addition,  the  final  rule  does  not  include 
proposed  §  1926.950(c)(l)(ii),  which 
would  have  required  host  employers  to 
report  observed  contract-employer- 
related  violations  of  this  section  to  the 
contract  employer.  Consequently,  OSHA 
renumbered  proposed  paragraph  (c)(l)(i) 
(and  subordinate  paragraphs  (c)(l)(i)(A) 
and  (c)(l)(i)(B))  as  final  paragraph  (c)(1) 
(and  subordinate  paragraphs  (c)(l)(i) 
through  (c)(l  )(iv)). 

Fropo.sed  paragraph  (c)(l)(i)  reejuired 
ho.st  employers  to  provide  certain 
information  to  contract  employers. 
I’aragraph  (c)(l )(i)(A),  as  |)ropo.sed, 
recpiired  host  employcirs  to  |)r()vide 
contractors  with  inforniiition  about 
“Ikjiiown  ba/.ards  tbal  iire  covered  by 
Ibis  .section,  Ibat  are  related  to  tbe 
contract  (!in|)loy(!r’.s  work,  and  Ibat 
inigbl  not  Ix!  recognized  by  tbe  contract 


''"'riK!  titlii  of  lliis  |ii()visioii  is  "liiloiMiiition 
tiiinslor."  Ilowoviir,  tliM)ii)’,lioiil  tliii  niloiniikiii)',.  Hid 
A)>,Dn(:y  iind  lliii  id|',iiIiiIdiI  coiiiiiiiiiiil y  intDirDfl  to 
tliD  |irovisioii  as  tlio  "liosi  contiactoi  |irovision,'’  as 
IliD  |ii(ivisioii  contains  inlonnalion  liansliir 
iD(|nii(iinDnls  tor  liosi  Dni|iloyDrs  and  contract 
Din|iloyDrs.  ( ).SI  lA,  tliDintian,  n.sns  tlin  torins 
"inlorination  transinr  |irovision”  and  "liost 
contractor  |irovision”  intnrclian^Dalily  wlinn 
iDtcrrin^  to  tliis  provision. 


employer  or  its  employees.”  The 
purpose  of  this  provision  was  to  ensure 
that  contractors  could  take  measures  to 
protect  their  employees  from  hazards 
posed  by  hosts’  workplaces.  Although 
this  proposed  provision  would  not 
require  hosts  to  inform  contract 
employers  of  hazards  that  contract 
employees  are  expected  to  recognize, 
such  as  hazards  posed  by  an  overhead 
power  line,  the  proposal  provided  that 
hosts  inform  contract  employers  of 
hazards  known  to  the  hosts  that  might 
not  be  recognized  by  the  contractors. 

For  example,  if  a  host  employer  knew 
that  a  particular  manhole  on  its  system 
was  subject  to  periodic  contamination 
from  a  nearby  fuel  tank,  the  host  was  to 
share  this  information  with  the 
contractor. 

OSHA  received  considerable  feedback 
on  this  proposed  requirement.  (See,  for 
example,  Exs.  0146,  0159,  0160,  0167, 
0175, 0178, 0186, 0201, 0227, 0234, 

0480,  0505;  Tr.  1333-1334.)  Some 
commenters  agreed  with  the  proposal  to 
require  host  employers  to  inform 
contractors  of  known  hazards.  (See,  for 
example,  Exs.  0167,  0169,  0234;  Tr. 
1333-1334.)  For  example,  the  Iowa 
Association  of  Electric  Cooperatives 
commented  that  its  members  supported 
proposed  paragraph  (c)(l)(i)(A), 
explaining  that  “[i]t  is  .  .  .  common 
practice  for  Iowa’s  cooperatives  to 
inform  their  contract  employers  of 
hazards  that  are  related  to  the  contract 
employer’s  work  that  might  not  be 
recognized  by  the  contract  employer  or 
its  employees”  (Ex.  0167). 

However,  most  of  the  comments  on 
this  provision  objected  to  the  proposed 
language.  The  most  common  complaint 
was  that  the  proposed  language  was  too 
broad  or  vague.  (See,  for  example,  Exs. 
0146,  0175,  0178,  0201, 0227.)  For 
instance,  EEI  commented: 

'I  lii.s  proposal  is  imporinissibly  vague 
because  it  fails  to  j)rovi(le  adetpiate  iiotic(!  of 
wluit  would  constitute  comjjliance.  See,  e.f>., 
(la.  I’ac.  dorp.,  v.  OSIIHd,  Z.'i  E.ad  (lltb 
(lir.  19!t4).  For  exiun|)ie,  wbat  an:  bazards 
“Ibat  iire  covcjred  by  this  seclioiiY” 
(loiisideriiig  tbiil  tbe  jiroposed  staixbirds 
incorponile  tbe  re(|iiireinents  of  many 
sliindiirds  other  Ibaii  those  addres.sed  in  tbe 
|>ro|io.sid,  would  host  einployers  be  retpiired 
to  inform  conlraclors  of  known  bii/.ards 
ixldressiid  by  iill  |iot<!nlially  ji|)|>licable 
standards?  I'iven  if  tbi!  Ii!rm  is  confined  to  the 
sliindards  under  consideration  here.  Ibis  is  ii 
vastly  overbroad  ri!(|uireinenl. 

Next,  wbat  is  the  test  for  determining  the 
liiizards  tbal  are  ‘‘related’'  to  tbe  conlnx:lor‘s 
work?  i'lirllier.  on  wlnil  objiiclive  biisis  is  a 
host  em|iloyer  to  determine  which  ba/.ards 
might  not  be  recogiii/.ed  by  tbeconlnx:! 
em|>loyeror  its  employees?  I)(x:s  Ibis  mean 
tbal  the  host  must  be  sufficieiilly  familiar 
with  the  training  of  a  specitdty  coniriictors’ 
em|iloyees  to  idlow  iiii  intelligent  iissessmenl 
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of  what  hazards  those  employees  “might”  or 
“might  not”  recognize?  What  will  be  the 
penalty  for  mis-evaluating  these  possibilities, 
if  made  in  good  faith? 

Indeed,  what  are  “hazards”  for  purposes  of 
this  rule?  Are  they  limited  to  conditions  and 
practices  that  pose  a  significant  risk  of  injury 
to  employees,  and  would  the  likelihood  of 
occurrence  and  degree  of  gravity  make  a 
difference?  Similarly,  what  are  “known” 
hazards?  Are  they  hazards  that  the  host 
employer  actually  knows  of,  or  are  they 
hazards  that  a  host  employer  should  have 
known  through  the  exercise  of  reasonable 
diligence?  Does  actual  knowledge  for  this 
purpose  mean  knowledge  of  any  hazard  that 
can  be  discerned  by  searching  a  company’s 
records — a  daunting  test  for  an  electric  utility 
that  may  have  decades  of  records  related  to 
work  on  transmission  and  distribution 
facilities  that  cover  literally  thousands  of 
square  miles — or  is  a  more  realistic  test  to  be 
applied?  If  so,  what  is  it?  [Ex.  0227] 

Mr.  James  Shill  with  Electricities 
similarly  commented  that  the  proposed 
provision  would  ‘require  Electricities’ 
members  to  take  into  account  every 
section  of  the  OSHA  standards,  as  well 
as  others  incorporated  by  reference,  and 
make  a  ‘guess’  as  to  all  of  the  potential 
hazards  a  contractor  may  In;  unable  or 
unwilling  to  ‘recognize’  (Ex.  0178).  Ms. 
.Salud  l.aytou  with  the  Virginia, 

Maryland  K  Delaware  Association  t)f 
Idectric  ( iooperatives  arginnl  that  “|t|ln! 
pliras(!  ‘might  not  he  recognized  hy  the 
contract  employe!!'  or  its  (iinployees’  is 
too  hroad”  and  sngge.sted  that  the 
|)ro|)o.sed  paragra|)h  he  revised  to 
“s|)ecificaily  state  the  items  that  must  he 
|)rovided  hy  tin!  host  (iinployer  to  the 
contract  em|)loyer”  (Ex.  0178). 

.Some  commenters  |)rf)|)o.sed  new 
language  for  this  jerovision.  (.See,  for 
examj)l(!,  Exs.  0201, 0227,  0.805.)  Eor 
instance,  Idd  suggesteid: 

I'I'IIk!  final  rules  should  ho  limited  to 
recjuiring  that  a  host  employer  notify  a 
contractor  of  a  hazard  whore:  (1)  The  host 
employer  has  actual  knowledge:  (a)  That  the 
hazard  is  present,  and  (b)  that  the 
contractors’  employees  are  likely  to 
encounter  the  hazard  in  performing  the  work 
for  which  the  contractor  is  engaged;  (2)  given 
its  known  expertise,  the  contractor  cannot 
reasonably  be  expected  to  recognize  the 
hazard;  and  (3)  for  this  purpose,  the  “hazard” 
is  a  condition  or  practice  that  poses  a 
significant  risk  of  death  or  serious  physical 
harm  to  the  contractor’s  employees.  The 
standard  should  also  make  clear  that  the  host 
employer  is  not  obligated  to  evaluate  each  job 
assigned  to  a  contractor  to  determine  whether 
such  hazards  are  presented.  [Ex.  0227] 

IBEW,  although  generally  supporting 
this  and  the  other  proposed  host- 
contractor  requirements,  also  suggested 
changes  to  paragraph  (c)(l)(i)(A).  The 
union  proposed: 

The  host  employer  shall  inform  the 
contract  employer  of .  .  .  existing  or 


reasonably  anticipated  hazards  covered  by 
this  subsection  (i)  of  which  the  host 
employer  is  aware,  (ii)  that  are  related  to  the 
contract  employer’s  work,  and  (iii)  that  are 
sufficiently  unique  to  the  host  employer’s 
operations  or  premises  that  the  contract 
employer  or  its  employees  would  not, 
through  the  exercise  of  reasonable  care,  be 
expected  to  recognize.  [Ex.  0505) 

Mr.  Donald  Hartley  with  IBEW 
explained; 

It  is  important ...  to  require  the  host 
employer  to  disclose  hazardous  conditions 
that  it  knows  actually  exist  and  that  it 
reasonably  anticipates  may  exist.  The  point 
here  is  to  include  hazards  that  may  exist 
intermittently:  for  example,  switching  surges 
or  environmental  conditions  or  only  under 
certain  circumstances  that,  when  they  occur, 
affect  the  workplace  safety. 

Second,  the  focus  of  the  information 
disclosure  should  be  on  information  that  is 
sufficiently  unique  to  the  host’s  workplace  or 
operations  that  the  contract  employer  cannot 
be  expected  to  know  without  the  input  from 
the  host  employer.  A  contractor  may  be 
unable  to  identify  hazards  not  only  becau.se 
it  lacks  the  technical  expertise,  but  for  the 
very  basic  reason  that  it  is  unfamiliar  with 
the  uni(|ue  featurcis  of  the  host’s  operation  or 
work])la(:e  (invironinent.  Agjiin, 
environinentiil  conditions  or  specific 
o])(!riiting  ])i'oce(lur(!.s  iire  exain))les  of  this. 

i''in)illy,  w(!  I)(ili(!ve  that  liosl  (!in|)loy(!i'.s 
should  he  re(|iiii'ed  to  disclose  any  hazards 
that  threiilen  contrtictor  em))loyees  with  <iny 
illness  or  injury,  not  jnsi  death  or  the  inosi 
serious  of  physicid  harm.  [Tr.  tl7!)  8($()| 

( ).SI  lA  consider!!!!  tli!!  !:!)!imi!!nls  !)n 
pr!)|>!)S!!!l  panigrapli  (!:)(1  )[i)(A)  ainl 
!:!)iilinu!!S  h)  l)!!li!!V!!  that  tli!!  linai  nil!! 
sb!nil!l  in!:ln!l!!  a  r!!!|nir!!m!!nt  hir  h!i.st 
!!mpl!)y!!r.s  t!)  !:!)nv!!y  !:!!rtain  inbinnali!)!! 
t!)  !:!)nir.'i!:t!)r.s  that  will  hoar  !)n  III!! 
!:!)ntr:n;t!)r’.s  ability  l!)  !:n,siir!!  tli!!  siihdy 
!)f  its  (iinphiyiHis.  Much  !)fth(: 

!)pp!)sition  t!)  this  pr!)vi.si!)n  was  t!)  tho 
sjiocilic  language  in  tho  jjrojio.sal,  n!)t  to 
tho  gonoral  principio  that  utilities  have 
safoty-rolated  information  that  should 
ho  shared  with  contractors. 

OSHA  is  sensitive  to  the  concerns  of 
commenters  who  noted  that  the 
proposed  language  was  overbroad  or 
unclear.  Therefore,  OSHA  revised  the 
final  rule  to  more  clearly  define  the 
information  host  employers  must 
provide  to  contractors.  The  Agency  is 
linking  the  information-transfer 
requirements,  in  part,  to  the 
requirement  in  final  §  1926.950(d)  for 
determining  existing  conditions. 
(Paragraph  (d),  discussed  later  in  this 
section  of  the  preamble,  is  essentially 
the  same  as  existing  §  1910.269(a)(3).)  In 
the  final  rule,  §  1926.950(d)  requires  a 
determination  of  the  existing 
characteristics  and  conditions  of  electric 
lines  and  equipment  related  to  the 
safety  of  the  work.  The  examples  of 
‘‘existing  conditions”  that  were  listed  in 


proposed  paragraph  (d)  have  been 
separately  numbered  in  final  paragraph 
(d).  The  first  five  items  of  information 
listed  in  final  paragraph  (d)  are 
“characteristics”  of  the  electric  power 
installation.  The  remaining  three  items 
of  information  listed  in  final  paragraph 
(d)  are  “conditions”  at  those 
installations.  Therefore,  paragraphs 
(c)(l)(i)  and  (c)(l)(ii)  of  the  host- 
contractor  provisions  in  the  final  rule 
refer  to  (and  require  the  sharing  of) 
information  about  the  characteristics 
and  conditions  specifically  listed  in 
final  paragraph  (d)  that  are  related  to  the 
safety  of  the  work  to  be  performed. 

Contract  employers  may  request  from 
the  host  employer  information  they 
need  to  protect  their  employees,  in 
addition  to  the  information  that  host 
employers  must  provide  under  final 
paragraphs  (c)(l)(i)  through  (c)(l)(iii).o7 
Thus,  final  paragraph  (c)(l)(iv)  requires 
host  employers  to  provide  contractors 
with  information  about  the  design  or 
operation  of  the  host  employer’s 
installation  that  is  known  hy  the  host 
(iinployer,  that  the  c!)ntract  emyiloyer 
nupuists,  au!l  that  is  relat!!!l  t!)  the 
pr!)t!!cti!)n  !)fth!!  c!)ntract  !!m])l!)y!!r’s 
!!mpl!)y(!!l.S. 

As  ah!!a!ly  n!)t!!!l,  O.SIIA  !l!!!:i!l!!!l  t!) 
■i!h)pt  langnag!!  in  |)<iragra|)h.s  (!;)(1)(ij 
an!l  (!:)(1j(ii)  in  tlu!  fin:il  nih!  that  ni!)r!! 
!:h!arly  s|)!!!:ifi!!.s  tlu!  ini!irin;iti!in  that 
h!i.st  !!in|)l!)y!!r.s  must  pnivi!!!!  hi 
!:!)ntr;i!:t!)rK  an!l  !l!)!!.s  s!i  hy  using 
langnag!!  th;it  is  fiimiliiir  hi  !!ni|)h)y!!i's 
!:!)inplying  with  !!xisting  1 91  ().2(i9.'‘" 
l*aragra|)h  (!l),  !lis!:n.s.s!!!l  lat!!r  in  this 
.s!!!:ti!in  !if  til!!  |)i'!!anihl!!,  lists  .sp!!!:ifi!: 
!:hara!:t!!risti!:s  aiHl  !:!in!liti!in.s  !if  !!h!!:tri!: 
Iin!!san!i  !!(|nipni!!nt  that  must  Ih! 
!l!!t!irmin!!!l  lK!f!ir!!  w!irk  !)n  !ir  luiiir 
electric  linos  !)r  !!(juipment  is  .start(!!l 
when  these  !:haracteristics  an!l 
c!)nditions  are  related  to  the  safety  !if 
the  W!)rk  to  he  performed.  These 
characteristics  and  conditions  include 
the  nominal  voltages  of  lines  and 


Final  paragraph  (c)(l)(iii),  discussed  later  in 
this  section  of  the  preamble,  requires  host 
employers  to  provide  contractors  with  information 
about  the  design  and  operation  of  the  host 
employer’s  installation  that  the  contract  employer 
needs  to  make  the  assessments  required  by  subpart 
V. 

““It  should  be  noted  that,  in  revising  the  language 
of  this  provision  in  the  final  rule,  OSHA  did  not 
conclude  that  the  proposed  language  was  overbroad 
or  too  vague.  Similar  language  is  used  in  other 
OSHA  standards,  including  the  standard  for  process 
safety  management  of  highly  hazardous  chemicals 
(see  §  1910.119(h)(2)(ii)).  The  Agency  believes  that 
employers  subject  to  that  rule  are  successfully 
complying  with  it.  However,  OSHA  is  revising  the 
language  of  this  provision  in  Subpart  V  because  it 
resolves  rulemaking  participants’  concerns  about 
the  proposed  provision  in  a  manner  that  adequately 
protects  employees  and  is  more  consistent  with 
existing  requirements  for  electric  power  generation, 
transmission,  and  distribution  work  in  §  1910.269. 


20360 


Federal  Register/ Vol.  79,  No,  70/Friday,  April  11,  2014/Rules  and  Regulations 


equipment,  maximum  switching 
transient  voltages,  the  presence  and 
condition  of  protective  grounds  and 
equipment  grounding  conductors,  and 
the  condition  of  poles.  Host  employers 
are  the  parties  that  possess  much  of  this 
information,  and  it  would  be  difficult  in 
many  cases  (and  impossible  in  others) 
for  contract  employers  to  determine 
these  conditions  and  comply  with 
paragraph  (d)  without  getting  the 
necessary  information  from  the  host 
employer. 

For  example,  an  electrical  contractor 
might  be  able  to  make  a  reasonable 
estimate  of  the  nominal  voltage  on  a  line 
through  examination  of  the  equipment. 
However,  having  the  host  employer 
provide  that  information  to  the 
contractor  eliminates  guesswork  and  the 
hazards  associated  with  inaccurate 
estimates. 

Similarly,  contractors  will  usually  be 
unable  to  determine  the  maximum 
switching  transient  overvoltages  on  a 
])ower  lino  without  information  from 
the  host  em])loy(;r.  The  maximum  j)er- 
imit  transient  ovia  voltago  ihitormines 
the  minimum  a])|)roach  distance  lor 
workers  to  maintain  from  exjjosed, 
energized  parts  (.sec;  the  di.scnssion  of 
this  i.ssne  under  the  smnmary  and 
explanation  of  final  t  *)2l>.t)l>l)(cj(  1  j 
later  in  this  siiction  of  the  |)reamhle). 
Without  this  information  from  th(!  host, 
a  contractor  might  not  adhere  to  tin; 
pro|)er  minimum  approach  distanci; 
and,  as  a  I'esiilt,  a  |)ower  line  worker 
nright  come  too  close  to  the  power  line 
and  he  at  risk  of  .serious  injury  from 
ehrctric  shock  and  hiirns. 

I’aragi'aph  (c)(1  )(i)  of  the  fiital  rule 
|)rovides  that,  hefoi’e  work  hegins,  the 
host  em|)loyer  inn.st  infoirn  the 
contractor  of  tlu!  charactcrri.stics  of  the 
host  employer’s  installation  that  are 
related  to  the  safety  of  the  work  to  he 
jarrformed  and  are  listed  in  paragraphs 
(d)(1)  through  (d)(5).  'rheso 
characteristics  are:  the  nominal  voltages 
of  lines  and  equipment,  the  maximum 
switching-transient  voltages,  the 
presence  of  hazardous  induced  voltages, 
the  presence  of  protective  grounds  and 
equipment  grounding  conductors,  and 
the  locations  of  circuits  and  equipment, 
including  electric  supply  and 
communication  lines  and  fire-protective 
signaling  circuits.®®  OSHA  presumes 
that  host  employers  have  this 
information  because  they  typically  need 


final  §  1926.950(d)(5),  OSHA  ctianged  tfie 
proposed  term  “power  .  .  .  lines”  to  “electric 
supply  .  .  .  lines.”  The  two  terms  are  synonymous, 
and  the  final  rule  defines  “electric  supply  lines”  in 
§  1 926.968.  Note  that  lines  that  employees 
encounter  are  either  electric  supply  lines, 
communication  lines,  or  control  lines,  such  as  those 
on  fire-protective  signaling  circuits. 


it  for  the  design  and  operation  of  an 
electric  power  generation,  transmission, 
or  distribution  system.  A  note  to  final 
paragraph  (c)(l)(i)  explains  that  in  an 
unusual  case  in  which  the  host 
employer  does  not  have  this  information 
in  existing  records,  it  must  obtain  the 
information  for  purposes  of  complying 
with  paragraph  (c)(l)(i). 

Paragraph  (c)(l)(ii)  of  the  final  rule 
requires  that,  before  work  begins,  the 
host  employer  inform  the  contract 
employer  of  the  conditions  of  the  host 
employer’s  installation  that  are  related 
to  the  safety  of  the  work  to  be 
performed,  that  are  listed  in  final 
paragraphs  (d)(6)  through  (d)(8),  and 
that  are  known  to  the  host  employer. 
These  conditions  are:  the  condition  of 
protective  grounds  and  equipment 
grounding  conductors,  the  condition  of 
poles,  and  environmental  conditions 
relating  to  .safety.  Final  paragraph 
(c)(l)(ii)  only  requires  ho.st  employers  to 
provide  known  information  to 
contractors.  Ho.st  employers  gain 
information  on  the  condition  of  their 
ehictric  power  geruiralion,  transmission, 
and  dislrihution  systems  through 
normal  |)reveiiti ve-maintenance 
ins|)ecti()n.s;  and,  if  ho.st  em|)loyer.s  find 
conditions  listed  in  final  |)aragra|)h.s 
((!)((>)  through  (d)(8)  and  related  to  the 
safety  of  work  to  he  pm  loriiHid  hy  a 
contractor  (hiring  such  inspections,  the 
host  em|)loyer  must  jiass  that 
information  to  the  contract  employer 
under  final  |)aragra|)h  (c)(l)(ii).  I'or 
example,  if  a  utility  conducts  a  wood 
pole  ins|)eclion  jirogram  and  finds 
several  poles  that  are  strnctnral ly 
nnsonnd  and  that  need  replacement, 
this  information  must  he  imparted  to  a 
contractor  whose  work  involves  the 
allectful  poles.  However,  this  paragraph 
only  requires  the  host  employer  to 
])rovi(le  information  that  the  host  can 
obtain  from  existing  records  through  the 
exercise  of  rea.sonable  diligence;  this 
provision  does  not  require  host 
employers  to  conduct  inspections  to 
identify  these  conditions.  To  make  this 
clear  in  the  final  rule,  OSHA  included 
a  note  following  paragraph  (c)(l)(ii) 
clarifying  that,  for  the  purposes  of  that 
paragraph,  the  host  employer  does  not 
have  to  inspect  of  worliite  conditions 
or  otherwise  get  information  that  it 
cannot  obtain  through  a  reasonably 
diligent  search  of  its  existing  records. 

OSHA  believes  that  the  revised 
language  in  paragraphs  (c)(l)(i)  and 
(c)(l)(ii)  of  the  final  rule  addresses  the 
concerns  expressed  by  comm  enters, 
such  as  Electricities  and  EEI,  about  the 
clarity  and  scope  of  proposed  paragraph 
(c)(l)(i)(A).  The  provision  no  longer 
requires  host  employers  to  determine 
whether  a  hazard  exists  or  whether 


contractors  might  be  expected  to 
recognize  particular  hazards. 

Under  final  paragraph  (c)(l)(iv), 
before  work  begins,  a  host  employer 
must  provide  additional  information 
about  the  design  or  operation  of  the 
installation,  but  only  if  that  information 
(1)  is  known  by  the  host  employer,  (2) 
is  requested  by  the  contract  employer, 
and  (3)  is  related  to  the  protection  of  the 
contract  employer’s  employees.  A  note 
to  final  paragraph  (c)(l)(iv)  clarifies  that, 
for  purposes  of  complying  with  that 
paragraph,  the  host  employer  is  not 
required  to  make  inspections  or 
otherwise  get  information  that  it  cannot 
obtain  through  a  reasonably  diligent 
search  of  its  existing  records. 

IBEW  commented  that,  “[i]n  addition 
to  the  information  about  ‘existing 
conditions’  needed  to  perform  the 
hazard  analysis,  there  may  be  other 
information  unique  to  the  ho.st’s 
o])eration.s  or  premises  that  the 
contractor  employer  needs  to  ensure  the 
.safety  of  its  emjiloyees”  (Ex.  0505).  The 
union  identified  “.schedules  of  other 
crews  that  may  he  working  on  the  same 
circuits  or  e({ni|)ment,  antici])ated 
()|)erational  changes,  and  the  jxitential 
impact  of  nni(|ne  localized  climatic, 
envinmmentai  or  geological  conditions” 
as  exanqiles  of  such  information  (/(/.). 

I  letails  a  limit  the  .scheduling  of  outages 
is  another  exaiiqile  ni  iiiforuiatioii  a 
contractor  might  need  to  ohtain  from  the 
host  employer  hefore  employees  start 
work. 

O.SIIA  is  not  exjilicitly  recpiiriiig  host 
employers  to  |)rovide  this  other  tyjie  of 
information  to  contractors.  The  Agency 
helieves  that,  although  information  such 
as  the  .scheduling  of  crews  may  |)rove 
useful  in  .some  . situations,  it  is  not 
always  e.s.sential  to  ensure  the  safety  of 
emjjloyees.  When  a  contractor  mieds 
this  information  to  protect  its 
employees,  the  contractor  may  reque.st 
this  type  of  information  under  final 
paragraph  (c)(l)(iv).  In  addition,  OSHA 
helieves  that  host  employers  and 
contract  employers  will  exchange  this 
type  of  information  in  their  efforts  to 
comply  with  other  provisions  in  final 
paragraph  (c).  For  example,  when  host 
and  contractor  crews  will  be  working 
together  or  on  the  same  circuit,  OSHA 
intends  for  both  employers  to  exchange 
crew-scheduling  information  when 
necessary  to  comply  with  final 
paragraph  (c)(3)  (discussed  later  in  this 
section  of  the  preamble),  which  requires 
the  contract  employer  and  the  host 
employer  to  coordinate  their  work  rules 
and  procedures  to  ensure  that 
employees  are  protected  as  required  by 
subpart  V. 

As  a  general  matter,  OSHA  does  not 
believe  that  the  information  host 
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employers  must  share  with  contract 
employers  under  final  paragraph 
(cKlKiv)  is  likely  to  contain  proprietary 
information  or  trade  secrets.  OSHA 
recognizes,  however,  that  an  unusual 
case  could  arise  presenting  issues 
related  to  trade  secrets.  In  any  such 
case,  OSHA  expects  that  the  host 
employer  will  find  a  way  to  provide  the 
necessary  information  to  the  contract 
employer  without  divulging  trade 
.secrets  or  will  share  the  information 
with  the  contract  employer  pursuant  to 
an  appropriate  confidentiality 
agreement. 

Southern  Company  expressed  concern 
that  contractors  and  their  employees 
might  rely  on  the  information  provided 
hy  the  utility  in  lieu  of  doing  a  thorough 
job  briefing  as  required  by  final 
§1926.952  (Ex.  0212).  Final 
§  1926.950(c)(l)(i),  which  requires  host 


employers  to  provide  information  to 
contractors,  does  not  replace  the 
contract  employer’s  basic  responsibility 
to  conduct  the  job  briefing  required  by 
final  §  1926.952.  The  briefing  will 
impart  information,  including  relevant 
information  a  contractor  obtains  from  a 
hovSt  employer,  to  the  employees  doing 
the  work.  The  requirements  in  final 
§§  1926.950(c)(1)  and  (d)  and  1926.952 
work  in  combination  to  en.sure  that  the 
employees  performing  the  work  are 
provided  with  sufficient  information  to 
perform  that  work  safely. 

Proposed  paragraph  (c)(l)(i)(B) 
required  host  employers  to  provide 
contract  employers  with  information 
about  the  installation  that  the  contract 
employer  would  need  to  make  the 
assessments  required  elsewhere  in 
Subpart  V.  EEI  inquired  as  to  who  (the 
host  or  contract  employer)  would  be 


responsible  for  deciding  what 
assessments  the  contractor  must  make 
and  whether  the  host  would  have  to 
survey  contractor  work  areas  to  identify 
hazards  that  need  assessment  (Ex.  0227). 

The  language  in  final  paragraph 
(c)(l)(iii)  states  explicitly  that,  before 
work  begins,  the  host  employer  must 
provide  information  that  the  contract 
employer  needs  to  perform  the 
asses.sments.  In  addition,  the  language 
from  the  propo.sal  has  been  modified  in 
the  final  rule  to  limit  the  information 
the  host  employer  must  provide  to 
“lijnformation  about  the  design  and 
operation  of  the  host  employer’s 
installation.”  Table  2  shows  the 
assessments  that  are  implicitly  or 
explicitly  required  by  final  .subpart  V 
and  lists  information  that  the  Agency 
anticipates  contractors  will  need  to 
perform  the  required  assessments. 


Table  2— Assessments  Required  by  Subpart  V 


Provision 

Assessment  required 

Type  of  information  to  be  provided  under 
§1926.950(c)(1)(iii) 

§  1926.953(a)  . 

Whether  an  enclosed  space  must  be  entered  as  a  per¬ 
mit-required  confined  space. 

Whether  an  enclosed  space  contains  hazards,  other 
than  electrical  and  atmospheric  hazards,  that  could 
endanger  the  life  of  an  entrant  or  could  interfere  with 
escape  from  the  space. 

§1926.953(m)  . 

Whether  forced  air  ventilation  has  been  maintained 
long  enough  that  a  safe  atmosphere  exists. 

The  size  of  the  enclosed  space. 

§1926.960(c)(1)(i) . 

What  is  the  appropriate  minimum  approach  distance  for 
the  work  to  be  performed. 

What  the  operating  conditions  are  for  the  value  of  the 
maximum  transient  overvoltage  provided  to  the  con¬ 
tract  employer.  1 

§  1926.960(g)(1)  . 

Whether  employees  are  exposed  to  hazards  from 
flames  or  electric  arcs. 

Information  on  electric  equipment,  such  as  safety  infor¬ 
mation  provided  by  manufacturers,  that  relates  to  the 
required  hazard  assessment. 

§  1926.960(g)(2)  . 

What  is  the  estimated  incident  energy  from  an  electric 
arc. 

The  electrical  parameters  needed  to  calculate  incident 
energy,  such  as  maximum  fault  current,  bus 
spacings,  and  clearing  times. 

§1926.960(k)  . 

Whether  devices  are  designed  to  open  or  close  circuits 
under  load  conditions. 

Load  current  for,  and  the  opening  and  closing  ratings 
of,  devices  used  to  open  and  close  circuits  under 
load. 

§§1926.961  and 

What  are  the  known  sources  of  electric  energy  (includ- 

All  known  sources  of  electric  energy,  including  known 

1926.967(h). 

ing  known  sources  of  backfeed)  supplying  electric  cir¬ 
cuits. 

sources  of  backfeed. 

§1926.962(d)(1)(i) . 

Whether  protective  grounds  have  adequate  current-car¬ 
rying  capacity. 

The  maximum  fault  current  and  clearing  time  for  the  cir¬ 
cuit. 

§  1926.962(g)  . 

Whether  there  is  a  possibility  of  hazardous  transfer  of 
potential  should  a  fault  occur. 

Potential  rise  on  remote  grounds  under  fault  conditions. 

§  1926.964(a)(2)  . 

Whether  overhead  structures  such  as  poles  and  towers 
are  capable  of  sustaining  stresses  imposed  by  the 
work. 

The  design  strength  of  the  pole  or  structure. 

■■  Includes  information  on  conditions  that  must  be  in  place  for  the  maximum  transient  overvoltage  to  be  valid,  such  as  whether  circuit  reclosing 
devices  are  disabled. 


In  specific  cases,  contractors  may 
need  information  that  is  somewhat 
different  from  that  described  in  Table  2. 
OSHA  expects  that  contractors  will 
inform  host  employers  if  they  need 
additional  information,  and  that 
information  must  be  provided  to  the 
extent  the  host  employer  is  required  to 
provide  it  by  final  paragraph  (c)(l)(iii). 
In  addition,  the  Agency  does  not  expect 
host  employers  to  provide  contractors 


with  information  in  the  table  if  the 
contractor  informs  the  host  that  the 
information  is  not  needed. 

EEI  questioned  whether  the  proposed 
provision  was  limited  to  information 
actually  known  by  the  host  employer 
(Ex.  0227).  OSHA  expects  that  the  host 
employer  will  usually  have,  in  existing 
records,  information  about  the  design 
and  operation  of  its  installation  that  the 
contract  employer  will  need  to  make 


required  assessments.  OSHA  presumes 
that  host  employers  know  their  electric 
power  generation,  transmission,  or 
distribution  installations  and  know  their 
systems’  nominal  system  and  operating 
voltages,  available  fault  currents,  relay 
protection  schemes,  anticipated  relay 
clearing  times,  and  switching  schedules. 
As  IBEW  noted,  this  is  information  “that 
the  host  employer  should  have  for  basic 
operational  purposes  and  that  is 
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generally  solely  in  the  host’s 
possession”  (Ex.  0505).  In  addition, 
electric  utilities  will  also  need  to  have 
this  information  to  perform  their  own 
required  assessments  when  their 
employees  are  performing  work  on  the 
utilities’  installations.  However,  the 
record  also  indicates  that,  in  some 
unusual  circumstances,  electric  utilities 
do  not  have  basic  information  about 
their  system  readily  available.  (See  Mr. 
llrian  Erga’s  te.stimony  regarding  a 
nuclear  power  plant  that  did  not  know 
its  available  fault  current,  Tr.  1241- 
1242.)  In  such  cases,  the  final  rule 
requires  the  host  employer  to  ascertain 
the  information  and  provide  it  to  its 
contractor  so  that  the  contractor  can 
conduct  the  required  assessments.  A 
note  to  final  paragraph  (c)(l)(iii) 
clarifies  that,  in  any  situation  in  which 
the  host  does  not  have  such  information 
in  existing  records,  it  must  obtain  the 
information  and  provide  it  to  the 
contract  employer  to  comply  with 
paragraph  (c)(l)(iii).^^ 

Mr.  Steven  Theis  of  MYR  Group 
recommended  that  the  final  rule  require 
hosts  and  contractors  to  perform  joint 
hazard  analyses  (Tr.  1334). 

The  final  rule  neither  requires  nor 
prohibits  such  joint  assessments.  Even  if 
employers  do  not  conduct  a  joint  hazard 
analysis,  the  information  exchange 
required  by  final  paragraph  (c)(1)  of  the 
final  rule  will  be  part  of  a  two-way 
conversation  between  host  employers 
and  contract  employers.  As  discussed 
later  in  this  section  of  the  preamble, 
final  paragraph  (c)(3)  requires  hosts  and 
contractors  to  coordinate  their  work 
rules  and  procedures  to  ensure  that 
employees  are  protected  as  required  by 
subpart  V.  To  comply  with  the  final 
rule,  the  contractor,  as  part  of  this  effort, 
must  communicate  with  the  host  about 
the  information  the  contractor  needs 
about  the  host’s  installation. 

OSHA  notes  that  final  paragraph  (c)(1) 
does  not  require  the  host  employer  to 
report  any  information  to  the  contract 
employer  in  •writing;  the  Agency  will 
deem  it  sufficient  for  the  host  employer 
to  provide  the  necessary  information, 
through  any  appropriate  mechanism  (for 
example,  a  phone  call  or  an  email),  to 
an  authorized  agent  of  the  contractor. 


^0  The  preamble  to  the  proposal  indicated  that 
proposed  paragraph  (c)(lj(i)  would  not  require  host 
employers  to  provide  “unknown  information”  to 
contractors  (70  FR  34840).  It  should  be  noted, 
however,  that  OSHA  presumes  that  host  employers 
“know”  the  information  that  must  be  shared  imder 
final  paragraphs  (c)(l)(i)  and  (c)(l)(iii)  because  it 
relates  to  the  design  and  operation  of  the 
installation,  which  are  aspects  of  an  electric  power 
generation,  transmission,  or  distribution  system  that 
are  under  the  exclusive  purview  of  the  host 
employer. 


Proposed  paragraph  (c)(l)(ii)  woidd 
have  required  the  host  employer  to 
report  observed  contract-employer- 
related  violations  of  subpart  V  to 
contract  employers.  OSHA  included  this 
provision  in  the  proposal  because  the 
Agency  believed  that  host  employers 
occasionally  observe  contractor 
employees  performing  work  under  the 
contract  and  that  it  was  important  for 
the  host  employer  to  inform  the  contract 
employer  of  ob.served  violations  so  that 
the  contractor  could  correct  them  and 
prevent  them  from  occurring  in  the 
future. 

OSHA  received  many  comments  on 
this  proposed  requirement.  (See,  for 
example,  Exs.  0128,  0152,  0160,  0167, 
0169,  0170,  0171, 0178,  0183,  0186, 

0201,  0222,  0227,  0235,  0505;  Tr.  880- 
882.)  IBEW  supported  the  need  for  a 
reporting  requirement,  explaining: 

[T]he  point  is  that  if  in  performing  its  usual 
functions  the  host  observes  contract 
employees  exposed  to  hazards,  it  must  report 
those  observations  to  their  contract  employer. 
This  requirement  is  particularly  important  in 
the  electrical  industry  where  contract 
employees  are  potentially  exposed  to 
extremely  serious  hazards. 

If  the  host  employer  who  knows  the 
worksite’s  hazards  and  the  potential  for  harm 
sees  a  contract  employee  exposed  to  those 
conditions  the  host  knows  to  be  hazardous, 
it  is  unconscionable  for  the  host  to  walk 
away.  The  host  must  report  that  information 
to  the  contract  employer  so  the  contract 
employer  can  take  the  steps  necessary  to 
eliminate  the  unsafe  condition,  and  the 
contract  employer  must  report  back  what 
action  it  actually  took  .  .  .  [Tr.  881]. 

Many  commenters  objected  to  the 
proposed  reporting  requirement, 
however.  (See,  for  example,  Exs.  0128, 
0152,  0167,  0170,  0178,  0183,  0186, 
0222,  0227.)  Some  expressed  concerns 
about  putting  host  employers  in  an 
enforcement  role  and  requiring  them  to 
make  determinations  about  whether  an 
OSHA  violation  exists.  (See,  for 
example,  Exs.  0128,  0152,  0170,  0178, 
0183,  0222,  0227.)  For  instance,  EEI 
commented: 

The  proposal  would  require  a  host 
employer  to  report  observed  contract- 
employer-related  violations  of  the  standard 
to  the  contract  employer. 
***** 

Typically,  utility  employees  and  managers 
are  not  trained  “in  the  requirements  of” 
OSHA  standards.”  [sic]  Rather  .  .  .  they  are 
trained  in  the  requirements  of  their  own 
employer’s  safety  rules.  .  .  .  There  simply 
are  no  requirements  that  any  employee  know 
what  OSHA  standards  require — only  that 
behavior  and  work  practices  be  in 
compliance  with  standards.  Employees  are 
entitled,  however,  to  assume  that  if  they 
comply  with  their  employer’s  safety  rules, 
they  will  comply  with  OSHA  standards. .  .  . 
Indeed,  among  EEI  members,  the 


requirements  of  safety  rules  often  exceed  the 
minimum  requirements  of  OSHA  standards. 

Clearly,  the  proposed  requirement  would 
create  confusion.  Utility  representatives  may 
believe  they  are  seeing  OSHA  violations,  but 
in  fact  may  observe  that  contractors  are  not 
performing  as  the  utility’s  internal  safety 
rules  require.  [T]he  propo.sal  would 
effectively  place  utility  personnel  in  the  role 
of  surrogate  Compliance  Officers.  They  are 
not  trained  or  qualified  to  perform  such  a 
function.  [Ex.  0227;  emphasis  included  in 
original] 

Mr.  Alan  Blackmon  with  tho  Blue 
Ridge  Electric  Cooperative  sugge.sted 
that,  “[bjy  requiring  the  [host]  employer 
to  report  on  the  violation  of  a  federal 
rule,  the  proposal  in  a  sense  deputizes 
the  employer  as  an  OSHA  inspector,  a 
role  for  which  employers  have  no 
training  and  no  experience”  (Ex.  0183). 
Mr.  Chris  Tampio  of  the  National 
Association  of  Manufacturers  argued 
that,  by  requiring  hosts  to  report 
observed  violations,  OSHA  “would 
inappropriately  force  a  host  employer  to 
make  a  legal  determination  as  to 
whether  the  contractor  has  committed  a 
violation  of  the  OSH  Act”  (Ex.  0222). 

EEI  was  also  concerned  that  host 
employers  would  be  cited  for  failing  to 
report  violations  that  were  present,  but 
not  recognized  by,  the  host’s  employees, 
commenting: 

The  proposal  provides  no  guidance  as  to 
the  kinds  of  observation  that  would  trigger  a 
notification  requirement.  For  example, 
[utilities  commonly]  engage  inspectors  .  .  . 
to  observe  contractors’  performance.  In  other 
situations,  this  is  performed  by  a  utility’s 
own  foremen  or  supervisors.  Such 
inspections  often  are  aimed  at  assuring  that 
the  work  is  performed  accurately  and  in 
timely  fashion,  and  observation  of  safety 
performance,  while  important,  may  not  be 
the  main  or  only  focus.  If  a  utility  inspector 
is  found  to  have  had  the  opportunity  to 
observe  a  contractor’s  violative  behavior  but 
did  not  understand  or  appreciate  what  he 
saw  and  failed  to  report  it,  would  the  host 
be  cited?  [Ex.  0227] 

Similarly,  Duke  Energy  commented: 
“Host  employers  may  have  a  variety  of 
employees  observing  contract 
operations  for  reasons  unrelated  to 
safety.  They  may  be  observing  contract 
operations  for  quality,  schedule, 
productivity,  or  cost  purposes.  A  host 
employee  may  ‘observe’  a  condition,  but 
not  recognize  it  as  a  violation  of  this 
OSHA  regulation”  (Ex.  0201). 

Some  commenters  presumed  that  the 
proposal  required  host  employers  to 
either  actively  monitor  contractors  or 
take  measures  to  ensure  that  reported 
hazards  were  abated.  (See,  for  example, 
Exs.  0187,  0225,  0235,  0238,  0504.)  For 
instance,  Mr.  James  Strange  with 
American  Public  Power  Association 
(APPA)  commented  that  municipal 


Federal  Register/ Vol.  79,  No.  70/Friday,  April  11,  2014/Rules  and  Regulations 


20363 


utilities  “do  not  have  the  personnel  to 
shadow  contractors  on  each  utility  job 
site  to  assure  that  they  are  working 
according  to  OSHA  rules”  (Ex.  0238).  In 
addition,  several  commenters  argued 
that  the  proposal  would  create  an 
adversarial  relationship  between  hosts 
and  contractors.  (See,  for  example,  Exs. 
0169,  0171,  0183.)  Mr.  Wilson  Yancey 
expressed  this  argument  as  follows: 

[T]he  proposed  requirements  might  create 
an  unduly  adversarial  relationship  between 
the  parties.  For  instance,  the  host  employer 
seeking  to  fulfill  its  perceived  duties  under 
the  regulations  would  thrust  the  host 
employer  into  the  role  of  an  investigator  and 
rule-enforcer,  rather  than  a  business  partner 
seeking  to  achieve  a  common  goal  of 
employee  safety.  [Ex.  0169] 

After  considering  the  comments 
received  on  this  issue,  OSHA  decided 
not  to  include  proposed  paragraph 
(c)(l)(ii)  in  the  final  rule.  First,  the  host 
employer,  as  defined  in  the  final  rule, 
may  not  be  in  position  to  recognize,  or 
even  observe,  hazardous  conditions 
created  by  contract  employers.  OSHA 
based  the  proposed  rule  on  the  premise 
that  the  host  employer  would  hire  the 
contract  employer  and  would  perform 
some  maintenance  on  the  system.  As 
noted  earlier,  in  the  final  rule,  the 
Agency  adopted  a  definition  of  “host 
employer”  that  is  designed  to  capture 
the  employer  in  the  best  position  to 
provide  information  about  the  electric 
power  generation,  transmission,  or 
distribution  installation  on  which  the 
contract  employer  is  working.  The 
definition  of  “host  employer”  in  the 
final  rule  does  not  require  the  host 
employer  to  maintain  the  installation  or 
to  be  the  entity  that  hired  the  contractor. 
A  host  employer  that  does  not  perform 
maintenance  work  on  the  system  would 
be  unlikely  to  recognize  hazardous 
conditions  created  by  contractors.  In 
addition,  a  host  employer  that  does  not 
hire  the  contract  employer  usually 
would  not  find  itself  in  a  position  to 
observe  the  contractor’s  employees 
working. 

Second,  in  some  circumstances,  the 
host  employer  will  also  be  a  controlling 
employer  under  OSHA’s  multiemployer 
citation  policy.  A  controlling  employer 


For  oxamplo,  a  generation  plant  owner  could 
contract  with  a  company  to  operate,  but  not 
maintain,  the  plant.  If  the  plant  owner  neither 
operates  nor  controls  operating  procedures  for  the 
installation,  the  company  it  contracts  with  to 
operate  the  plant  is  the  host  employer  under  the 
final  rule.  The  plant  owner  could  hire  a  different 
company  to  perform  maintenance  in  the  substation 
in  the  generation  plant.  Because  the  host  employer 
in  this  .scenario  does  not  perform  maintenance,  it 
is  likely  that  the  host  employer  will  not  have  any 
employees  qualified  to  enter  the  sub.station,  and, 
thus,  will  not  observe  the  maintenance  contractor’s 
employees. 


has  an  underlying  duty  to  exercise 
reasonable  care  to  prevent  and  detect 
violations  endangering  contractor 
employees  at  the  worksite.  (See  CPL  02- 
00-124;  see  also  OSHA’s  discussion  of 
the  multiemployer  citation  policy 
earlier  in  this  section  of  the  preamble.) 
This  is  a  broader  obligation  than  the  one 
OSHA  proposed  for  host  employers  in 
proposed  paragraph  (c)(l)(ii);  therefore, 
the  proposed  requirement  is  not 
necessary  with  respect  to  hosts  that  are 
controlling  employers.  (Whether  a  host 
employer  is  a  controlling  employer 
depends  on  whether  it  has  general 
supervisory  authority  over  the  worksite, 
including  the  power  to  correct,  or 
require  others  to  correct,  safety  and 
health  violations. ^2]  indeed,  the  Agency 
is  concerned  that  including  the 
proposed  reporting  requirement  in  the 
final  rule  would  lead  host  employers  to 
believe  they  could  fulfill  their 
obligations  as  controlling  employers  just 
by  complying  with  the  more  limited 
requirement  in  the  standard. 

Although  OSHA  is  not  including 
proposed  paragraph  (c)(l)(ii)  in  the  final 
rule,  the  Agency  expects  that,  in  many 
situations,  liability  and  practical 
considerations  will  drive  host 
employers  that  are  not  controlling 
employers  to  notify  the  contractor  if 
they  observe  hazardous  conditions 
involving  the  contractor’s  employees. 
Unsafe  conditions  created  by 
contractors  can  pose  hazards  to 
employees  of  the  host  employer  and  to 
the  public  and  can  create  additional 
obligations  for  host  employers  to  protect 
their  employees  (for  example,  through 
OSHA  standards  and  the  general  duty 
clause)  and  the  public  (for  example, 
through  liability  concerns)  from  those 
hazards.  For  instance,  a  host  employer 
that  observes  a  contractor  bypassing 
safety  rules  when  installing  a  new  line 
will  likely  have  concerns  about  the 
quality  of  the  contractor’s  work  and 
about  the  effect  of  the  contractor’s 
unsafe  practices  on  the  installation  and 
on  public  safety.  These  concerns  will 
form  a  strong  incentive  for  the  host 
employer  to  report  the  hazardous 
conditions  to  the  contractor. 

Although  the  Agency  concluded, 
based  on  the  current  rulemaking  record, 
that  the  reporting  requirement  in 
proposed  paragraph  (c)(l)(ii)  is  neither 
necessary  nor  appropriate  for  this  final 
rule,  the  Agency  will  continue  to 
monitor  this  issue  and  evaluate  whether 
regulatory  requirements  like  the  one  in 
proposed  paragraph  (c)(l)(ii)  are 
necessary  to  ensure  the  safety  of 


^^Such  control  can  bo  establishod  by  contract  or 
by  tho  exorcise  of  control  in  practice. 


employees  under  subpart  V  or  other 
OSHA  standards. 

Proposed  paragraph  (c)(2)(iii)(C) 
would  have  required  the  contract 
employer  to  advise  the  host  employer  of 
measures  taken  to  correct,  and  prevent 
from  recurring,  violations  reported  by 
the  host  employer  under  proposed 
paragraph  (c)(l)(ii).  In  light  of  the 
Agency’s  decision  not  to  adopt 
proposed  paragraph  (c)(l)(ii),  proposed 
paragraph  (c)(2)(iii)(C)  is  no  longer 
meaningful  and  is  not  incorporated  in 
the  final  rule. 

In  addition  to  proposing  the 
requirement  for  hosts  to  report  observed 
contract-employer-related  violations, 
OSHA  requested  comments  on  the 
related,  but  distinct,  issue  of  whether  it 
should  require  host  employers  to  take 
appropriate  measures  to  enforce 
contractual  safety  requirements  or 
review  the  contracts  of  contractors  who 
fail  to  correct  violations. ^3 
IBEW  was  the  only  commenter  that 
supported  such  requirements, 
explaining: 

The  host  employer  should  regularly  review 
the  safety  performance  of  a  contractor  while 
operating  on  its  site.  The  host  employer 
should  take  necessary  action  to  ensure 
contractual  obligations  are  being  met.  The 
rule  should  require  the  host  employer  to 
initiate  further  action  if  the  review  finds  non 
compliance.  [Ex.  0230] 

Rulemaking  participants  agreed  that 
host  employers  regularly  adopt 
contracts  that  specify  safety  standards  to 
which  contractors  must  adhere  and  that 
include  provisions  for  enforcing  those 
requirements.  (See,  for  example,  Exs. 
0163,  0175,  0213,  0405;  Tr.  1386-1387.) 
Also,  some  commenters  recognized  a 
general  need  for  hosts  to  evaluate  the 
safety  performance  of  contractors.  (See, 
for  example,  Exs.  0167,  0175,  0184, 
0213,  0219.)  However,  none  of  these 
rulemaking  participants  supported  the 
adoption  of  OSHA  requirements  related 
to  the  enforcement,  review,  or  awarding 
of  contracts. 

For  example,  Ms.  Susan  O’Connor 
with  Siemens  Power  Generation 
explained: 

While  host  employers  often  [require  and 
enforce  compliance  with  OSHA  standards], 
in  practice  it  would  be  burdensome  [on]  tho 
host  employer  to  require  them,  at  the  risk  of 
OSHA  sanctions,  to  enforce  contract 
provisions  as  a  regulatory  matter.  Indeed, 
establishing  this  as  a  regulatory  .standard 
could  operate  as  a  disincentive  for  host 
employers  to  establish  sound  health  and 
.safety  contractual  terms  with  contractors. 


^■'Oontraets  botwoon  electric;  utilities  and  their 
contrac:tors  often  contain  provisions  requiring 
contractors  to  meet  OSHA  standards  and  othcir 
provisions  addressing  noncomplianco  with  the 
terms  of  tho  contract.  (See,  for  example,  tix.  0175.) 
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particularly  terms  which  go  beyond 
regulatory  requirements.  ...  In  addition, 
OSHA  regulations  are  promulgated  and 
undergo  public  review;  Host  Employer 
requirements  do  not  go  through  such  a 
regulatory  review  process  and  therefore  must 
not  be  held  on  par  with  OSHA  regulations. 
Host  employers  have  a  right  to  establish  site 
.safety  requirements  that  are  more  stringent 
than  the  law  requires;  however,  they  should 
have  the  right  to  deal  with  contractors  who 
do  not  comply  individually  and  in  their  own 
manner.  But  they  must  currently  do  this 
against  the  backdrop  of  specific  OSHA 
.standards,  and  the  OSHA  Multi-employer 
Workplace  policy.  Siemens  sees  no  reason  to 
change  this. 

***** 

OSHA  should  not  prescribe  how 
contractors  are  selected  or  prescribe  how 
contractors  must  be  evaluated  for  purposes  of 
contracting  work  or  terminating  work.  It  is  up 
to  the  discretion  of  the  party  contracting  for 
the  services  to  make  those  determinations. 
Host  employers  should  have  the  discretion  to 
choose,  to  dismiss,  or  continue  utilizing 
contractors.  Given  the  already 
comprehensive  and  pervasive  nature  of 
health  and  safety  regulation  through  OSHA 
and  the  states,  as  well  as  considerations  of 
tort  law,  the  effects  of  the  marketplace  will 
weed  out  contractors  that  are  repeatedly 
substandard  from  a  safety  standpoint,  as  well 
as  those  that  are  chronically  poor 
perform[ers]  from  a  quality,  delivery,  or  other 
standpoint.  Contractors  should  be  answerable 
to  the  host  employe[r]  for  business  matters, 
and  the  agency  for  regulatory  matters.  These 
lines  should  not  be  blurred  by  attempting  to 
make  the  host  employer  responsible  for  both. 
As  a  practical  matter,  it  would  be  impossible 
for  OSHA  ...  to  come  up  with  minimum 
requirements  for  every  contract  activity,  to 
establish  an  "acceptable”  versus 
“unacceptable”  contractor.  [Ex.  0163] 

Duke  Energy  commented: 

The  only  safety  performance  that  OSHA 
has  authority  to  regulate  is  compliance  with 
OSHA  rules.  Worker  Compensation 
Insurance  Carriers  and  others  review  safety 
performance.  There  is  no  need  for  OSHA  to 
impose  additional  requirements.  Each  host 
employer  is  faced  with  a  unique  set  of 
available  contractors,  each  with  its  own 
safety  record.  Some  may  excel  in  one  area 
and  perform  poorly  in  another.  Some  host 
employers  may  have  such  a  limited  pool  of 
available  contractors  that  requiring  some  pre¬ 
determined  level  of  contractor  safety 
performance  would  eliminate  all  contractors. 
Other  goals,  such  as  employing  minority 
firms  may  cause  hosts  to  work  with  poor 
j)orformer.s  to  improve  their  performance, 
rather  than  eliminating  the  minority 
contractor  with  the  poor  record.  OSHA 
should  not  interfere  in  deci.sions  such  as 
tho.se.  [Ex.  0201] 

In  light  ol  the  commonts  received, 
OSHA  decided  not  to  adopt  provision.s 
reejuiring  host  employers  to  enforce 
contractual  safety  requirements,  to 
review  the  contracts  of  contractors  who 
fail  to  correct  violations  or  hazards,  or 
to  evaluate  the  safety  performance  of 


contractors.  As  di.scu.ssed  previously, 
the  host  employer  might  not  be  the 
entity  that  hired  the  contract  employer, 
in  which  case  the  host  employer  would 
not  be  in  position  to  enforce  contract 
requirements  or  be  involved  in 
awarding  contracts  to  the  contract 
employer.  In  addition,  as  Ms.  O’Connor 
pointed  out,  and  as  noted  earlier  in  this 
section  of  the  preamble,  host  employers 
that  have  supervisory  authority  over  a 
contractor’s  worksite  are  subject  to  a 
background  statutory  obligation,  as  set 
forth  in  OSHA’s  multiemployer  citation 
policy,  to  exercise  reasonable  care  to 
detect  and  prevent  violations  affecting 
contractor  employees.  Moreover,  for  the 
reasons  stated  previously,  OSHA 
believes  that,  even  in  the  absence  of  a 
specific  requirement  in  subpart  V,  host 
employers  that  are  not  controlling 
employers  have  strong  incentives  to  take 
measures  to  ensure  safe  contractor 
performance.  In  addition,  the  Agency 
believes  that  contractors  with  poor 
safety  performance  are  likely  to  have 
similarly  poor  records  with  respect  to 
the  quality  of  their  work,  making  it  less 
likely  that  host  employers  will  hire 
them.  Therefore,  the  final  rule  does  not 
contain  provisions  related  to  the 
enforcement,  review,  or  awarding  of 
contracts. 

Paragraph  (c)(2)  of  final  §  1926.950 
addresses  the  responsibilities  of  the 
contract  employer.  Final  paragraph 
(c)(2)(i)  requires  the  contract  employer 
to  ensure  that  each  of  its  employees  is 
instructed  in  any  hazardous  conditions 
relevant  to  the  employee’s  work  of 
which  the  contractor  is  aware  as  a  result 
of  information  communicated  to  the 
contractor  by  the  host  employer  as 
required  by  final  paragraph  (c)(1).  This 
paragraph  ensures  that  information  on 
hazards  the  employees  might  face  is 
conveyed  to  those  employees.  The 
information  provided  by  the  host 
employer  under  paragraph  (c)(1)  is 
e.ssential  to  the  safety  of  employees 
performing  the  work,  especially  because 
it  may  include  information  related  to 
hazardous  conditions  that  the  contract 
employees  might  not  identify  or 
recognize. 

Propo.sed  paragraph  (c)(2)(i)  was 
worded  differently  from  the  final  rule; 
the  proposed  paragraph  required 
contractors  to  instruct  their  employees 
in  hazards  communicated  by  the  host 
employer.  OSHA  received  no  comments 
on  this  proposed  provision.  However, 
changes  were  made  to  this  paragraph  in 
the  final  rule  to  mirror  the  changes 
made  to  paragraph  (c)(1)  (do.scribed 
earlier).  In  the  final  rule,  the  Agency  did 
not  include  the  note  to  proposed 
paragraph  (c)(2)(i)  because  OSHA 
believes  that  the  note  was  confusing. 


The  proposed  note  suggested  that  the 
instruction  required  under  paragraph 
(c)(2)(i)  was  not  part  of  the  training 
required  under  §  1926.950(b).  The 
contractors’  employees  will  already  be 
trained  in  many  of  the  hazards  that  are 
related  to  the  information  the  contractor 
receives  from  the  host,  and  the  final  rule 
does  not  require  employers  to  duplicate 
this  training.  Contractors  will  need  to 
supplement  an  employee’s  training  only 
when  that  employee  will  be  exposed  to 
a  hazard  or  will  follow  safety-related 
work  practices  with  respect  to  which  he 
or  she  has  not  already  been  trained. 

Paragraph  (c)(2)(ii),  as  proposed, 
required  the  contract  employer  to 
ensure  that  its  employees  followed  the 
work  practices  required  by  subpart  V,  as 
well  as  safety-related  work  rules 
imposed  by  the  host  employer.  In 
proposing  this  provision,  OSHA 
explained  that  a  host  employer’s  safety- 
related  work  rules  are  almost  certain  to 
impact  the  safety  and  health  of  the 
contractor’s  employees  (70  FR  34840). 
For  example,  electric  utilities  typically 
require  contractors  to  follow  the 
utilities’  procedures  for  deenergizing 
electric  circuits.  If  the  contract 
employer’s  employees  do  not  follow 
these  procedures,  a  circuit  the 
contractor’s  employees  are  working  on 
might  not  be  properly  deenergized, 
endangering  the  contractor’s  employees, 
or  a  circuit  the  contractor  was  not 
working  on  might  become  reenergized, 
endangering  any  host  employer’s 
employees  that  might  be  working  on 
that  circuit. 

OSHA  invited  comments  on  whether 
requiring  a  contractor  to  follow  a  host 
employer’s  safety-related  work  rules 
could  make  work  more  hazardous.  A 
few  commenters  supported  proposed 
paragraph  (c)(2)(ii).  (See,  for  example, 
Exs.  0164,  0213.)  For  instance,  Mr. 
Tommy  Lucas  of  TVA  commented: 

The  proposed  requirement  is  supported. 
Regardless  whether  this  requirement  is 
carried  forward,  we  will  require  contractors 
to  follow  certain  host-employer  safety  rules 
contractually,  such  as  the  lockout/tagout 
(LOTO)  procedure.  Failure  to  follow  the 
l.CTO  procedure  could  re.sult  in  host  or 
contractor  employees  being  seriously  injured. 
[Ex.  0213] 

In  contrast,  the  va.st  majority  of 
rulemaking  participants  opposed  the 
proposed  provision.  (See,  for  example, 
Exs.  0156,  0161, 0162,  0168,  0183,  0201, 
0202, 0212, 0220, 0222, 0227, 0233, 
0237,  0501;  Tr.  1323,  1333.)  These 
commenters  gave  several  reasons  for 
objecting  to  this  proposed  requirement: 

•  It  could  result  in  the 
implementation  of  inadequately  safe 
work  rules,  such  as  when  the  contractor 
has  more  protective  work  rules  than  the 
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host  (see,  for  example.  Ex.  0161)  or 
when  the  host’s  work  rules  may  be 
based  on  its  own  employees’  working 
conditions  that  are  less  hazardous  than 
the  working  conditions  to  which 
contractor  employees  will  be  exposed 
(see,  for  example.  Ex.  0233). 

•  It  could  cause  contract  employees 
to  be  confused  about  proper  work 
methods  if  rules  change  from  contract  to 
contract  (see,  for  example,  Ex.  0227). 

•  It  would  result  in  contractual 
requirements  becoming  enforceable 
OSHA  standards  in  a  way  that 
constitutes  an  illegal  delegation  of 
OSHA’s  rulemaking  authority,  thereby 
circumventing  proper  rulemaking 
procedures  (see,  for  example.  Ex.  0237). 

•  It  would  place  OSHA  in  the 
position  of  having  to  interpret  and 
enforce  third-party  contracts  (see,  for 
example,  Ex.  0233). 

•  It  could  increase  disaster-response 
time  (Ex.  0233). 

•  It  would  increase  costs  and 
administrative  burdens  on  contract 
employers  (see,  for  example,  Ex.  0162). 

•  It  could  result  in  contractors  having 
to  follow  host  employer  work  rules  that 
are  not  directly  linked  to  employee 
safety,  for  example,  in  a  situation  in 
which  the  host’s  rules  approve  only  one 
vendor  for  safety  eqiiipment  when 
equivalent,  equally  protective, 

(Kjuipment  is  available  from  other 
vendors  (Ex.  0162). 

For  instance,  Mr.  Steven  'I’heis  with 
MYR  (Iron})  connnented; 

MYK  (iroup  lioliovo.s  llxit  n!(|iiirin(>  it 
coiitnictor  to  follow  ii  lio.st's  .siifoty  nilo.s 
wo\ilfl  croiilo  lniziirds.  ( loiitniolois  aro 
r(;(|iiin!(l  by  tbo  standard  to  liavo  ai)i)roj)i  iato 
work  nilos  and  |)oli(:io.s  tor  (:oin))lian(:(). 
Rotpiiring  tlioin  to  follow  anotlior  oinjjloyor's 
policios-  which  tlioy  aro  iinlainiliar  with  and 
untrainod  on-  -wonid  oithor  rosiilt  in 
accidents  or  add  nndiin  and  iiiinocnssai'y 
time  for  retraining  and  familiarization  with 
the  ]M)licies  wlien  the  contractor  has  its  own 
))olicy  .  .  .  Indeed,  MYR  CIronp  has 
experienced  situations  where  host  employers 
im])ose  work  rules  that  do  not  significantly 
affect  employee  safety  and  may  even  create 
an  unsafe  situation.  |H]ost  work  rules  can 
.specify  chain  of  command  requirements  that 
do  not  align  with  contractor  management 
.structure  or  responsibility  and  thus  following 
host  requirements  could  result  in  loss  or 
miscommunication  of  safety  information  or 
safe  work  directives.  Accordingly,  MYR 
Group  respectfully  submits  that  the 
requirement  to  follow  host  employer  work 
rules  should  be  deleted.  [Ex.  0162] 

Mr.  Terry  Williams  with  the  Electric 
Cooperatives  of  South  Carolina  agreed 
and  provided  an  example  of  how 
following  a  host  employer’s  safety  rules 
could  jeopardize  worker  safety: 

The  proposal  ignores  the  fact  that 
contractors  have  developed  their  own  rules 


that  are  appropriate  for  the  work  they  do. 

They  train  on  these  rules  and  operate 
according  to  them  all  the  time.  Requiring 
contractors  ...  to  work  to  the  rules  of  others 
could  easily  result  in  the  contractor  working 
less  safely. 

Consider  the  following  actual  situation:  an 
electric  utility  that  is  primarily  a  12kV 
sj'stem,  with  some  34.5kV.  The  utility  uses 
its  own  crews  for  the  12kV  work,  and  uses 
a  qualified  contractor  for  the  34.5kV  work,  as 
the  need  arises.  The  utility’s  safety  rules 
specify  use  of  Class  2  gloves,  sleeves  and 
cover  up  for  all  work,  as  that  is  all  their  line 
crews  need.  For  the  34.5  kV  work,  the 
contractor  should  use  Class  4  equipment,  yet 
OSHA’s  proposal  could  justify  use  of  Class  2, 
with  unsafe  results. 

OSHA  should  retract  this  proposal  and 
allow  host  employers  to  require  contractors 
to  work  to  appropriate  safety  rules.  [Ex.  0202] 

EEI  made  similar  comments  in  its 
posthearing  brief: 

[T]he  standard  would  require  contractors 
to  utilize  different  safe  procedures  depending 
upon  the  owner  involved.  For  example,  an 
electric  line  contractor  could  be  required  to 
observe  a  “ground-to-ground”  rubber  glove 
requirement  while  working  for  one  electric 
utility,  but  not  while  working  for  another 
utility  nearby  (Tr.  110-11).  The  confusion 
and  consequent  increased  risk  to  employees 
from  such  requirements  is  obvious,  not  to 
mention  the  co.st  of  training  for  employees 
and  supervisors  alike.  [Ex.  0501] 

As  to  the  legal  arguments,  Su.san 
Howe  with  the  Society  of  the  Rla.stics 
Industry  sugge.sted  that  “OSHA’s 
incor})oration”  of  tlie  host  ein])loyer’s 
rules  “into  the  O.Sl  lA  standards  which 
ai'e  tlie  .sul)ject  {)f  this  nileuiakiug  would 
violate  the  rulemaking  |)rovisious  of  the 
( )(;(;u])atioual  .Safely  and  Health  Act,  the 
Aduiiuistralive  Procedures  Act,  and  the 
^’ederal  Register  Act”  (Ex.  0170).  The 
National  Association  of  Manufacturers 
similarly  stated,  with  reference  to  this 
|)rovision;  “O.SllA  has  never  had  the 
authority  to  incor])orate  the  })rovision.s 
of  millions  of  })rivate  contracts  into 
OSHA  .standards,  nor  to  delegate  its 
rulemaking  authority  to  jirivate  entities” 
(Ex.  0222).  EEI  also  commented  that  the 
}iroposed  requirement  ‘‘effectively 
woidd  place  each  ho.st  employer  in  the 
position  of  promulgating  safety  and 
health  standards  for  contractors’ 
employees,  and  therefore  would 
constitute  an  unconstitutional 
delegation  of  legislative  power”  (Ex. 
0227). 

OSHA  does  not  believe  that  the 
proposed  provision  would  cause  the 
practical  problems  identified  by 
rulemaking  participants.  There  is 
evidence  in  the  record  that,  as  IBEW 
stated,  “contractors  .  .  .  routinely  adapt 
their  work  rules  and  safety  practices  to 
accommodate  the  demands  of  particular 
jobs  and  the  requirements  of  specific 


hosts”  (Ex.  0505).  The  union  explained 
this  statement  as  follows: 

There  are  circumstances  related  to 
contractors  performing  work  on  utility 
properties  that  would  require  the  contractors 
to  work  under  the  host  employer’s  safety 
related  work  rules  to  ensure  both  the 
contractor  employees  and  the  host  employer 
employees  are  provided  a  safe  work 
environment.  In  fact,  many  collective 
bargaining  agreements  require  this.  [Ex.  0230] 

Mr.  Brian  Erga  with  ESCI  noted  that 
some  utilities  have  such  unique  systems 
that  contractors  have  no  choice  but  to 
follow  the  host’s  rules  (Tr.  1271-1272). 
Several  witnesses  stated  that  contractors 
routinely  follow  a  host  employer’s 
lockout-tagout  requirements  (Tr.  314, 
984, 1299-1301).  There  is  evidence  that 
some  host  employers  require  contractors 
to  follow  NFPA  70E  (Ex.  0460),  to 
follow  the  host’s  fall  protection 
requirement  for  working  from  aerial  lifts 
(Tr.  391),  and  to  use  particular  types  of 
flame-resistant  clothing  (Tr.  1346).  In 
addition,  the  proposal  did  not  require 
contractors  to  follow  all  of  the  host 
employer’s  safety  rules,  only  rules  the 
host  imposes  on  contractors,  which  the 
contractors  are  required  to  follow 
anyway.  The  Agency  also  does  not 
believe  that  proposed  paragraph 
(c)(2)(ii)  would  result  in  undue 
c:oufusion  from  work  rules  that  vary 
from  one  om])loyor  to  another.  The 
record  indicates  that  contractors  are 
already  nujuired  to  institute  differeul 
work  rules  because  of  contractual  or 
other  recjuireiuents  iin|)osed  by  host 
eiu])loyers,  such  as  following  the  host 
emj)loyers’  lockout-tagout  |)rocedures 
(Tr.  314),  using  |)articular  live-line  work 
methods  (Tr.  320),  and  using  |)articnlar 
forms  of  fall  |)roleclion  [Tr.  ()43-()44). 

On  the  other  hand,  the  record 
establishes  that  ho.sts  sometimes  im])o.se 
rules  that  do  not  meet  O.SHA 
recpiirements  ('F'r.  1366^'’)  or  that  may 
be  less  safe  than  the  contractor’s  rules 
(Tr.  1365-1366^'').  These  are  outcomes 
that  OSHA  did  not  envision  in 
pro}io.sing  paragraph  (c)(2)(ii). 
Considering  these  potential  risks,  and 
the  commenters’  overwhelming 
opposition  to  this  proposed  provision, 
the  Agency  decided  not  to  include 
proposed  paragraph  (c)(2)(ii)  in  the  final 
rule. 

OSHA  concludes,  however,  that  some 
coordination  of  work  rules  between 


Some  host  employers  “don’t  believe  in 
equipotential  work  zone,”  which  is  required  by 
existing  §  1910.269(n)(3),  or  want  trucks  barricaded, 
instead  of  having  them  grounded,  as  required  by 
existing  §  1910.269(p)(4)(iii)(C). 

One  host  employer  requires  contractor 
employees  to  wear  rubber  insulating  gloves  while 
working  with  live-line  tools  on  transmission  lines, 
which  may  cause  the  gloves  to  fail. 
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hosts  and  contractors  is  necessary, 
particularly  with  respect  to  deenergizing 
lines  and  equipment  (Ex.  0505)  and 
grounding  procedures  (Tr.  1271-1272). 
According  to  IBEW: 

[What  is  important]  is  not  that  one  party’s 
rules  take  precedence  over  the  others. 

Instead,  what  is  important  is  that  the  parties 
operating  on  an  electrical  system  coordinate 
procedures  to  ensure  that  all  of  the 
employees  can  perform  safely.  There  are  two 
sets  of  circumstances  in  which  this  kind  of 
coordination  is  an  issue:  Where  employees 
actually  work  together  and  when  the  manner 
in  which  one  group  of  employees  performs 
has  an  impact  on  the  safety  of  another  group 
of  employees.  [Ex.  0505] 

Other  rulemaking  participants 
similarly  supported  a  requirement  for 
coordination  between  host  employers 
and  contract  employers  to  assure  the 
protection  of  host  employees  and 
contract  employees.  (See,  for  example, 
Exs.  0128,  0235,  0237.)  Therefore,  the 
Agency  is  adopting  a  new  paragraph  in 
the  final  rule,  §  1926.950(c)(3),  entitled 
“Joint  host-  and  contract-employer 
responsibilities,’’  which  reads  as 
follows: 

The  contract  employer  and  the  host 
employer  shall  coordinate  their  work  rules 
and  procedures  so  that  each  employee  of  the 
contract  employer  and  tlie  host  employer  is 
protected  as  nicjuired  by  this  .suhj)art. 

rliis  new  provi.sion  provides  lio.st 
(Miiployers  and  contnicf  employers  more 
riexil)ility  llmii  tlii!  jjroposiil  to  .stiltjcl 
approjnittle  work  nil(!S  and  procednnjs 
for  ciicli  liisk  or  projecl,  while;  ensuring 
that  workers  are  not  at  risk  of  harm  due 
to  a  hick  of  coordination  hetween 
employcirs. 

I  Inder  tlie  new  |)rovi.sion,  each 
(iinployer  hits  inde|)(;ndent 
responsiliility  for  complying  with  the 
fiiiiil  rnh;.  In  ciddition,  the  Agency 
.str(;s.s(;s  tlmt  a  contnict  eimployer  must 
comply  with  the  final  rule  even  though 
<1  host  employer  may  try  to  impo.se  work 
rules  that  would  cause  the  contract 
employer  to  violate  OSlIA’s  rules. 
Accordingly,  a  contract  employer  is  not 
relieved  of  its  duty  to  comply  with  the 
final  rule  by  following  a  work  rule 
imposed  by  the  host  employer.  For 
example,  a  contract  employer  must 
comply  with  final  §  1926.962(c),  which 
prescribes  rules  for  equipotential 
grounding,  even  if  the  host  employer 
has  its  own  noncompliant  grounding 
procedures.  Paragraph  (c)(3)  of  final 
§  1926.950  requires  host  employers  and 
contract  employers  to  confer  in  an  effort 
to  select  work  rules  and  procedures  that 
comply  with  final  §  1926.962(c). 

Final  paragraphs  (c)(2)(ii)  and 
(c)(2)(iii)  (proposed  as  part  of  paragraph 
(c)(2)(iii))  require  the  contract  employer 
to  advise  the  host  employer  of  unique 


hazardous  conditions  posed  by  the 
contract  employer’s  work  and  any 
unanticipated  hazardous  conditions 
found,  while  the  contractor’s  employees 
were  working,  that  the  host  employer 
did  not  mention.  Final  paragraphs 
(c)(2)(ii)  and  (c)(2)(iii)  enable  the  host 
employer  to  take  necessary  measures  to 
protect  its  employees  from  hazards  of 
which  the  host  employer  would  not  be 
aware.  These  requirements  will  protect 
the  host  employer’s  employees:  when 
they  are  working  near  the  contractor’s 
employees  (for  example,  during  storm 
situations  (Tr.  315,  392,  1379-1380); 
during  outages  on  transmission  lines 
(Tr.  1380)  and  in  plants  (Tr.  985);  while 
working  in  the  same  substation  (Tr. 
313-314,  559);  and  when  the  host 
employer’s  employees  work  on  the  same 
equipment  after  the  contract  employer 
departs  (such  as,  when  contractors  are 
working  on  equipment  in  the  field  that 
the  host  employer  does  not  regularly 
inspect)  (Tr.  877-878)).  The  Utility 
Workers  Union  supported  these 
proposed  requirements,  commenting: 
“Requiring  the  sharing  of  information  of 
hazards  found  or  created  by  the 
contractor  is  .  .  .  insurance  that  all 
employees,  host  and  contractor,  are  in  a 
safer  working  environment’’  (Ex.  0197). 
OSUA  notes  that  proposed  paragraph 
(c)(2)(iii)(B)  (now  paragra])h  (c)(2)(iii)) 
reejuired  contractors  to  report  any 
uiiauticijiated  “hazards”  not  luenlioued 
hy  the  host;  how(;v(;r,  in  tlu;  final  rule, 
the  phra.se  “hazardous  conditions” 
replac(;s  the  word  “hazards”  throughout 
paragraph  (c).  In  addition,  the  Agency 
anticipates  that  contract  employi'rs  will 
inform  host  employers  of  any 
information  provi(h;d  hy  the  host  that  is 
at  odds  with  actual  conditions  at  the 
worksite,  consistent  with  paragraph 
(c)(3),  which  specifies  that  host 
employers  and  contract  einjiloyers 
coordinate  their  work  rules  and 
j)roce(lures  so  that  each  employee  is 
jirotected  as  required  hy  suhpart  V. 

Some  commenters  helieved  that 
proposed  paragraph  (c)(2)(iii)  (now 
paragraphs  (c)(2)(ii)  and  (c)(2)(iii)) 
needed  clarification.  For  example,  the 
Associated  General  Contractors  of 
America  (AGC)  commented  that 
proposed  paragraph  (c)(2)(iii)  was  vague 
and  did  not  provide  guidance  on  the 
timeframes  or  format  of  required 
information  transfers  (Ex.  0160). 

OSHA  does  not  agree  that  final 
paragraphs  (c)(2)(ii)  or  (c)(2)(iii)  are 
vague  or  unclear.  These  provisions 
simply  require  that  contractors  provide 


^'>For  the  purposes  of  final  paragraph  (c)(2)(ii), 
"unique  hazardous  conditions  presented  by  the 
contract  employer’s  work”  means  hazardous 
conditions  that  the  work  poses  to  which  employees 
at  the  worksite  are  not  already  exposed. 


information  to  host  employers,  which 
reciprocates  the  requirements  under 
final  paragraph  (c)(1)  that  host 
employers  provide  contractors  with 
information.  The  Agency  deliberately 
omitted,  in  the  proposed  and  final  rules, 
any  requirement  for  a  formal  or  written 
report;  the  final  rule  simply  requires 
contractors  to  advise  the  host  employer, 
which  allows  contract  employers 
maximum  flexibility  in  complying  with 
the  final  requirements.  The  Agency  will 
deem  it  sufficient  for  the  contract 
employer  to  provide  the  necessary 
information,  through  any  appropriate 
mechanism  (for  example,  a  phone  call 
or  an  email),  to  an  authorized  agent  of 
the  host  employer. 

The  purpose  of  final  paragraph 
(c)(2)(ii)  is  to  enable  host  employers  to 
protect  their  own  employees  from 
hazardous  conditions  presented  by  the 
contractor’s  work.  Thus,  the  information 
addressed  by  paragraph  (c)(2)(ii)  needs 
to  be  provided  to  the  host  employer 
soon  enough  so  that  the  host  employer 
can  take  any  necessary  action  before  its 
employees  are  exposed  to  a  hazardous 
condition.  To  address  AGG’s  concern 
that  the  proposed  paragraph  did  not 
provide  guidance  on  the  timeframe  of 
the  required  information  transfer,  OSHA 
added  language  to  paragraph  (c)(2)(ii)  in 
the  final  rule  to  indicate  that  this 
information  must  he  provided  “[hjefore 
work  begins. ” 

The  final  rule  al.so  includes,  iii 
jiaragraph  (c)(2)(iii),  a  2-working  day 
tiinelraine  in  which  the  contractor  mu.st 
advi.se  the  host  ein|)loy(;r  of  information 
(lescrihed  in  that  [laragraph.  O.SIIA 
helieves  that  this  timeframe  will  give 
the  contract  enqiloyer  sufficient  time  to 
|)rovi(le  the  re(|nire(l  information.  The 
final  rule  does  not  s|)ecifically  re(|uir(; 
hosts  to  take;  any  direct  action  in 
resjionse  to  information  provichid  hy 
contractors,  although  the  Agency 
anticipat(;s  that  ho.st  employers  will  u.se 
this  information  to  protect  their 
employees  and  comply  with  the  OSH 
Act. 

Frequently,  the  conditions  present  at 
a  jobsite  can  expose  workers  to 
unexpected  hazards.  For  example,  the 
grounding  system  available  at  an 
outdoor  site  may  be  damaged  by 
weather  or  vehicular  traffic,  or 
communications  cables  in  the  vicinity 
could  reduce  the  approach  distance  to 
an  unacceptable  level.  To  protect 
employees  from  such  adverse  situations, 
conditions  affecting  safety  that  are 
present  in  the  work  area  should  be 
known  so  that  appropriate  action  can  be 
taken.  Paragraph  (d)  of  §  1926.950 
addresses  this  problem  by  requiring 
safety-related  characteristics  and 
conditions  existing  in  the  work  area  to 
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be  determined  before  employees  start 
working  in  the  area.  The  language  for 
proposed  paragraph  (d)  was  based  on 
language  in  current  §  1926.950(b)(1)  and 
was  the  same  as  existing 
§  1910.269(a)(3).  A  similar  requirement 
can  be  found  in  ANSI/IEEE  C2-2002, 
Rule  420D.^^  As  noted  earlier,  OSHA 
revised  the  language  in  the  final  rule  to 
clarify  that  the  paragraph  addresses 
installation  characteristics,  as  well  as 
work-area  conditions,  and  to  separately 
number  the  examples  listed  in  the 
provision. 

OSHA  received  only  a  few  of 
comments  on  proposed  paragraph  (d). 
EEI  objected  to  this  provision, 
commenting; 

EEI  recognizes  that  the  regulatory  text  of 
proposed  paragraph  1926.950(d)  is  the  same 
as  in  existing  1910.269(a)(3).  Also,  the 
preamble  accompanying  the  current  proposal 
is  essentially  the  same  as  in  the  final 
1910.269.  There  are  certain  aspects  of  the 
current  proposal,  however,  that  are 
troublesome.  .  .  . 

***** 

It  is  susceptible  of  being  applied  in  a 
manner  that  effectively  requires  an  employer 
to  examine  every  imaginable  condition  on  a 
jobsite,  lest  it  be  held  accountable  if  some 
obscure,  unexpected  condition  later  is 
involved  in  causing  an  accident. 
***** 

[l]f  the  standard  is  not  applied  reasonably, 
the  result  could  be  a  significant  burden  for 
line  crews,  as  time  is  taken  not  to  miss  a 
single  detail,  however  obscure,  lest  the  crew 
be  second-guessed  for  having  missed 
observing  some  condition  if  something  later 
goes  wrong.  In  the  final  rule,  OSHA  needs  to 
address  this  issue.  Rather  than  state  that 
there  is  an  unqualified  obligation  to 
“determine”  existing  conditions  relating  to 
the  safety  of  the  work,  the  obligation  should 
be  modified  to  require  a  “reasonable  effort  to 
determine”  the  reasonably  anticipated 
hazards.  [Ex.  0227] 

EEI  noted,  as  an  example  of  “some 
obscure,  tm expected  condition  .  .  . 
involved  in  causing  an  accident,”  an 
energized  static  line  that  caused  the 
electrocution  of  an  apprentice  line 
worker  (id.): 

In  that  case,  the  contractor  was  performing 
maintenance  work  on  a  high-voltage 
transmission  tower.  The  host  utility  was 
shown  to  have  been  aware  that  what 
appeared  to  be  a  grounded  static  line  atop 
one  side  of  the  tower  was  in  fact  energized 
at  4,000  volts.  The  utility  did  not  inform  the 
contractor  of  this  information,  however,  and 
the  contractor’s  foremen  on  the  ground  and 
on  the  tower  did  not  notice  that  there  was  an 
insulator  separating  the  line  and  tower,  thus 
indicating  that  the  line  could  be  energized. 
[Id.] 


The  2012  NESC  contains  an  equivalent 
requirement  in  Rule  420D. 


EEI  stated  that  the  contractor  was  cited, 
under  existing  §  1910.269(a)(3),  “for 
failing  to  ascertain  existing  conditions, 
i.e.,  the  energized  condition  of  the  static 
line,  before  beginning  work”  (id.). 

OSHA  considered  this  comment  and 
decided  not  to  adopt  EEI’s 
recommended  change  to  proposed 
§  1926.950(d).  First,  OSHA  does  not 
believe  that  obscure  and  unexpected 
conditions  often  lead  to  accidents,  as 
EEI  seems  to  argue.  EEI’s  example,  in 
which  an  apprentice  power  line  worker 
was  electrocuted  by  an  energized  static 
line,  is  a  case  in  point  (id.).  An 
employer  exercising  reasonable 
diligence  can  be  expected  to  determine 
that  a  static  line  is  energized.  In  the  case 
described  by  EEI,  the  electric  utility  that 
owned  the  line  was  aware  that  the  line 
was  energized,  and  the  line  itself  was 
installed  on  insulators  (id.).  Thus,  the 
energized  condition  of  the  static  wire 
was  neither  obscure  nor  unexpected. 

Second,  EEI  appears  confused  about 
the  purpose  of  this  provision.  Paragraph 
(d)  of  final  §  1926.950  requires 
employers  to  determine,  before  work  is 
started  on  or  near  electric  lines  or 
equipment,  existing  installation 
characteristics  and  work-area  conditions 
related  to  the  safety  of  the  work  to  be 
performed.  The  requirement  also 
includes  examples  of  such 
characteristics  and  conditions. 

Characteristics  of  the  installation, 
such  as  the  nominal  voltage  on  lines, 
maximum  switching  transient 
overvoltages,  and  the  presence  of 
grounds  and  equipment  grounding 
conductors,  are  parameters  of  the 
system.  This  is  information  the 
employer  already  has,  either  through 
direct  knowledge  or  by  the  transfer  of 
information  from  the  host  employer  to 
the  contract  employer. Thus,  this 
aspect  of  final  paragraph  (d)  does  not 
place  any  bruden,  much  less  an 
unreasonable  one,  on  line  crews. 

Conditions  of  the  installation, 
including  the  condition  of  protective 
grounds  and  equipment  grounding 
conductors,  the  condition  of  poles,  and 
environmental  conditions  relating  to 
safety,  are  worksite  conditions.  In  some 
cases,  the  employer  already  will  have 
information  on  the  condition  of  the 
installation,  such  as  information  on  the 
condition  of  poles  from  pole-inspection 
programs  or  on  the  condition  of  electric 
equipment  from  equipment 
manufacturers.  In  the  usual  case. 


The  employer  may  not  have  knowledge  of  the 
exact  locations  of  customer-owned  backup 
generators;  however,  the  location  of  possible 
sources  of  backfeed  from  such  customer-owned 
equipment  can  readily  be  determined  by  looking  for 
connections  to  customers’  wiring  in  circuit 
diagrams  or  during  an  inspection  at  the  worksite. 


however,  the  conditions  addressed  by 
paragraph  (d)  of  the  final  rule  will  be 
determined  by  employees  through  an 
inspection  at  the  worksite.  This 
inspection  need  not  be  overly  detailed, 
but  it  does  need  to  be  thorough  rather 
than  cursory.  The  standard  does  not 
require  crews  to  determine  “every 
imaginable  condition,”  as  EEI  suggests. 
Rather,  the  inspection  must  be  designed 
to  uncover  the  conditions  specifically 
noted  in  this  paragraph  as  well  as  any 
other  conditions  of  electric  lines  and 
equipment  that  are  related  to  the  safety 
of  the  work  to  be  performed  and  that 
can  be  discovered  tbrougb  the  exercise 
of  reasonable  diligence  by  employees 
with  the  training  required  by 
§  1926.950(b)  of  the  final  rule. 

Employers  are  required  by 
§  1926.952(a)(1)  of  the  final  rule  to 
provide  information  on  such  worksite- 
specific  conditions  and  the 
characteristics  of  the  installation  to  the 
employee-in-charge.  With  this 
information,  the  employer  then  will 
determine  the  current  conditions  of  the 
installation  through  an  examination  by 
employees  at  the  worksite.  Employer- 
supplied  information,  as  well  as 
information  gathered  at  the  worksite, 
must  be  used  in  the  job  briefing  required 
by  §  1926.952  of  the  final  rule.  (See  the 
discussion  of  §  1926.952  later  in  this 
section  of  the  preamble.)  The 
characteristics  and  conditions  found  as 
a  result  of  compliance  with  final 
§  1926.950(d)  could  affect  the 
application  of  various  Subpart  V 
requirements.  For  example,  the  voltage 
on  equipment  will  determine  the 
minimum  approach  distances  required 
under  final  §  1926.960(c)(1).  Similarly, 
the  presence  or  absence  of  an  equipment 
grounding  conductor  will  affect  the 
work  practices  required  under  final 
§  1926.960(j).  If  conditions  are  found  to 
which  no  specific  subpart  V  provision 
applies,  then  the  employee  would  need 
to  be  trained,  as  required  by  final 
§  1926.950(b)(l)(ii),  to  use  appropriate 
safe  work  practices. 

Employers  need  not  take 
measurements  on  a  routine  basis  to 
make  the  determinations  required  by 
final  §  1926.950(d).  For  example, 
knowledge  of  the  maximum  transient 
voltage  level  is  necessary  to  perform 
many  routine  transmission  and 
distribution  line  jobs  safely.  However, 
no  measurement  of  this  maximum  level 
is  necessary  to  make  the  requisite 
determination.  Employers  can  make  the 
determination  by  conducting  an 
analysis  of  the  electric  circuit,  or  they 
can  assume  the  default  maximum 
transient  overvoltages  discussed  under 
the  summary  and  explanation  of  final 
§  1926.960(c)(1),  later  in  this  section  of 
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the  preamble.  Similarly,  employers  can 
make  determinations  about  the  presence 
of  hazardous  induced  voltages,  as  well 
as  the  presence  and  condition  of 
grounds,  without  taking  measurements. 

It  may  be  necessary  for  employers  to 
make  measurements  when  there  is 
doubt  about  the  condition  of  a  ground 
or  the  level  of  induced  or  transient 
voltage  if  the  employer  is  relying  on  one 
of  these  conditions  to  meet  other 
requirements  in  the  standard.  For 
example,  an  engineering  analysis  of  a 
particular  installation  might 
demonstrate  that  the  voltage  induced  on 
a  deenergized  line  is  considerable,  but 
should  not  be  dangerous.  However,  a 
measurement  of  the  voltage  may  be 
required  if  the  employer  is  using  this 
analysis  as  a  basis  for  claiming  that  the 
provisions  of  final  §  1926.964(bK4)  on 
hazardous  induced  voltage  do  not 
apply.  In  another  example,  further 
investigation  is  required  when  an 
equipment  ground  is  found  to  be  of 
questionable  reliability,  unless  the 
equipment  is  treated  as  energized  under 
final  §1926.960{j). 

EEI  was  concerned  about  this 
discussion  of  engineering  analysis  in  the 
preamble  to  the  proposed  rule  (70  FR 
34841),  commenting: 

This  [discussion]  is  unrealistic: 
engineering  analyses  are  not  made  in  the 
field  in  transmission  and  distribution  work. 
[Ex.  0227] 

OSHA  agrees  with  EEI  that 
engineering  analyses  are  not  made  in 
the  field.  Under  this  provision  of  the 
final  rule,  employers  would  conduct 
any  engineering  analyses  required  by 
this  provision  off  site  and  supply  the 
requisite  information  to  the  employees 
performing  the  work. 

Section  1926.951,  Medical  services  and 
first  aid 

Section  1926.951  sets  requirements 
for  medical  services  and  first  aid. 
Paragraph  (a)  of  §  1926.951  emphasizes 
that  the  requirements  of  §  1926.50 
apply.  (See  §  1926.950(a)(2).)  Existing 
§  1926.50  includes  provisions  for 
available  medical  personnel,  first-aid 
training  and  supplies,  and  facilities  for 
drenching  or  flushing  of  the  eyes  and 
body  in  the  event  of  exposure  to 
corrosive  materials. 

Mr.  Daniel  Shipp  with  the 
International  Safety  Equipment 
Association  (ISEA)  recommended  that 
the  reference  in  §  1926.50,  Appendix  A, 
to  ANSI  Z308. 1-1978,  Minimum 
Requirements  for  Industrial  Unit-Type 
First-aid  Kits,  be  updated  to  the  2003 
edition  (Ex.  0211).  OSHA  did  not 
propose  any  changes  to  §  1926.50,  nor 
was  that  section  a  subject  of  this 


rulemaking.  Thus,  the  Agency  is  not 
adopting  Mr.  Shipp’s  suggestion.  It 
should  be  noted,  however,  that 
Appendix  A  to  §  1926.50  is  not 
mandatory.  The  Agency  encourages 
employers  to  examine  the 
recommendations  in  the  latest  edition  of 
the  consensus  standard,  which  is  ANSI/ 
ISEA  Z308. 1-2009,  when  reviewing  the 
guidance  in  Appendix  A  to  §  1926.50. 

Mr.  Stephen  Sandherr  with  AGC  was 
concerned  that  the  requirements 
proposed  in  §  1926.951  conflicted  with 
the  requirements  in  §  1926.50  and 
maintained  that  such  a  conflict  would 
hinder  a  contractor’s  ability  to 
implement  safety  (Ex.  0160). 

OSHA  reexamined  the  requirements 
in  proposed  §  1926.951  and  found  that 
the  requirements  for  first-aid  supplies  in 
proposed  paragraphs  (b)(2)  and  (b)(3)  in 
that  section  conflicted  with  similar 
requirements  in  §  1926.50.  Proposed 
paragraph  (b)(2)  would  have  required 
weatherproof  containers  if  the  supplies 
could  be  exposed  to  the  weather, 
whereas  existing  §  1926.50(d)(2) 
requires  that  the  contents  of  first-aid  kits 
be  placed  in  weatherproof  containers, 
with  individual  sealed  packages  for 
each  type  of  item.  Further,  proposed 
paragraph  (b)(3)  would  have  required 
that  first-aid  kits  be  inspected  frequently 
enough  to  ensure  that  expended  items 
are  replaced,  but  not  less  than  once  per 
year.  By  contrast,  existing 
§  1926.50(d)(2)  requires  that  first-aid 
kits  “be  checked  by  the  employer  before 
being  sent  out  on  each  job  and  at  least 
weekly  on  each  job  to  ensure  that  the 
expended  items  are  replaced.” 

As  noted  earlier,  final  §  1926.951(a), 
which  requires  that  employers  comply 
with  existing  §  1926.50,  was  adopted 
without  change  from  the  proposal.  The 
Agency  is  not  including  proposed 
paragraphs  (b)(2)  and  (b)(3)  in  the  final 
rule  because  these  provisions  were  less 
restrictive  than  the  requirements  of 
§  1926.50.  Including  them  in  the  final 
rule  would  compromise  OSHA’s  efforts 
to  enforce  §  1926.50  on  jobsites  covered 
by  Subpart  V.  OSHA  notes  that  the 
remaining  provisions  in  §  1926.951 
apply  in  addition  to  those  in  §  1926.50. 

Final  §  1926.951(b)  supplements 
§  1926.50  by  requiring  cardiopulmonary 
resuscitation  (CPR)  to  help  resuscitate 
electric  shock  victims. OSHA 


In  discussing  these  remaining  provisions  in  this 
preamble,  OSHA  generally  uses  the  term  “CPR 
training”  to  describe  the  first-aid  training  required 
by  the  provisions.  OSHA  does  not  mean  to  imply 
by  this  language  that  the  final  provisions  do  not 
require  first-aid  training  other  than  CPR.  In  fact,  as 
explained  later  in  the  preamble,  the  final  rule 
defines  “first-aid  training”  as  training  in  the  initial 
care,  including  CPR,  performed  by  a  person  who  is 
not  a  medical  practitioner,  of  a  sick  or  injured 
person  until  definitive  medical  treatment  can  be 


concludes  that  the  requirements  for  CPR 
training  in  the  final  rule  are  supported 
by  the  record.  This  training  is  required 
by  existing  §  1910.269(b)(1),  and  work 
under  subpart  V  poses  the  same  electric- 
shock  hazards  and  requires  the  same 
protection  against  those  hazards.  As 
discussed  in  the  summary  and 
explanation  for  §  1926.953(h),  the  final 
rule  defines  “first-aid  training”  to 
include  CPR  training.  Therefore,  in  final 
§  1926.951(b),  OSHA  replaced  the 
proposed  phrase  “persons  trained  in 
first  aid  including  cardiopulmonary 
resuscitation  (CPR)”  with  “persons  with 
first-aid  training.”  The  Agency  stresses 
that  CPR  training  is  required  by  this  and 
other  provisions  in  the  final  rule  for 
first-aid  training. 

Electric  shock  is  a  serious  and  ever¬ 
present  hazard  to  electric  power 
transmission  and  distribution  workers 
because  of  the  work  they  perform  on  or 
with  energized  lines  and  equipment. 

CPR  is  necessary  to  revive  an  employee 
rendered  unconscious  by  an  electric 
shock.  As  OSHA  concluded  in  the  1994 
§  1910.269  rulemaking,  CPR  must  be 
started  within  4  minutes  to  be  effective 
in  reviving  an  employee  whose  heart 
has  gone  into  fibrillation  (59  FR  4344- 
4347;  see  also  269-Ex.  3-21). 

To  protect  employees  performing 
work  on,  or  associated  with,  exposed 
lines  or  equipment  energized  at  50  volts 
or  more,  OSHA  proposed  to  require  that 
employees  with  training  in  first  aid 
including  CPR  be  available  to  render 
assistance  in  an  emergency. 

OSHA  chose  50  volts  as  a  widely 
recognized  threshold  for  hazardous 
electric  shock.®*^  In  this  regard,  several 
OSHA  and  national  consensus 
standards  recognize  this  50-volt 
threshold.  For  example,  OSHA’s  general 
industry  and  construction  electrical 
standards  require  guarding  live  parts 
energized  at  50  volts  or  more 
(§§1910.303(g)(2)(i)  and 
1926.403(i)(2)(i));  the  general  industry 
electrical  standard  also  requires  that 
electric  circuits  be  deenergized 
generally  starting  at  50  volts 
(§  1910.333(a)(1)).  Similarly,  NFPA’s 
Standard  for  Electrical  Safety  in  the 
Workplace  (NFPA  70E-2004)  and  the 
National  Electrical  Safety  Code  (ANSI/ 
IEEE  C2-2002)  impose  electrical  safety 
requirements  starting  at  50  volts  (Exs. 
0134,  0077,  respectively).  (See,  for 
example.  Section  400.16  of  NFPA  70E- 


administered.  OSHA  is  emphasizing  “CPR  training” 
in  its  preamble  discussion  because  that  type  of  first 
aid  is  particularly  beneficial  to  workers  who  are 
injured  by  an  electric  shock. 

Although  it  is  theoretically  possible  to  sustain 
a  life-threatening  shock  below  this  voltage,  it  is 
considered  extremely  unlikely.  (See,  for  example. 
Ex.  0428.) 
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2004,  which  requires  guarding  of  live 
parts  of  electric  equipment  operating  at 
more  than  50  volts,  and  Rule  441A2  of 
ANSI/IEEE  C2-2002,®^  which  prohibits 
employees  from  contacting  live  parts 
energized  at  51  to  300  volts  unless 
certain  precautions  are  taken.) 

Many  electric  shock  victims  suffer 
ventricular  fibrillation  (59  FR  4344- 
4347;  269-Ex.  3-21).  Ventricular 
fibrillation  is  an  abnormal,  chaotic  heart 
rhythm  that  prevents  the  heart  from 
pumping  blood  and,  if  unchecked,  leads 
to  death  [id.).  Someone  must  defibrillate 
a  victim  of  ventricular  fibrillation 
quickly  to  allow  a  normal  heart  rhythm 
to  resume  [id.].  The  sooner  defibrillation 
is  started,  the  better  the  victim’s  chances 
of  survival  (id.).  If  defibrillation  is 
provided  within  the  first  5  minutes  of 
the  onset  of  ventricular  fibrillation,  the 
odds  are  about  50  percent  that  the 
victim  will  recover  (id.).  However,  with 
each  passing  minute,  the  chance  of 
successful  resuscitation  is  reduced  by  7 
to  10  percent  (id.).  After  10  minutes, 
there  is  very  little  chance  of  successful 
rescue  (id.).  Paragraph  (b)  of  the  final 
rule  requires  CPR  training  to  ensure  that 
electric  shock  victims  survive  long 
enough  for  defibrillation  to  be 
efficacious.  The  employer  may  rely  on 
emergency  responders  to  provide 
defibrillation. 

In  the  preamble  to  the  proposal, 

OSHA  requested  public  comment  on 
whether  the  standard  should  require  the 
employer  to  provide  automated  external 
defibrillators  (AEDs)  and,  if  so,  where 
they  should  be  required.  AEDs  are 
widely  available  devices  that  enable 
CPR-trained  individuals  to  perform 
defibrillation. 

Many  rulemaking  participants 
recommended  that  OSHA  not  adopt  a 
requirement  for  AEDs.  (See,  for 
example,  Exs.  0125,  0162,  0167,  0169, 
0171, 0173, 0174, 0177, 0200, 0225, 
0227;  Tr.  635-636,  762-763.)  Some 
commenters  argued  that  there  were  no 
injuries  for  which  AEDs  would  prove 
beneficial.  (See,  for  example,  Exs.  0174, 
0200;  Tr.  635-636,  762-763.)  In  this 
regard,  Mr.  Steven  Semler,  commenting 
on  behalf  of  ULCC,  stated: 

[W]hen  tragic  electric  contact  accidents  do, 
albeit  rarely,  occur  with  respect  to  line 
clearance  tree  trimmers,  they  tend  to  involve 
catastrophic  accidental  direct  contract  with 
high  voltage  electric  supply  lines  which 
inherently  pass  massive  amounts  of 
electricity  through  the  victim  which 
irreversibly  damages  cardiac  conductivity 
altogether — as  to  which  AED’s  cannot,  nor 
even  purport  to,  rectify  .  .  .  .  It  is,  of  course, 
a  misnomer  that  AED’s  can  restart  a  heart 
which  is  stopped  from  electrical  contact  or 


The  2012  NESC  contains  a  similar  requirement 
in  Rule  441A2. 


any  other  reason.  The  stoppage  is  known  as 
“asystole”  for  which  an  AED  is  programmed 
to  not  shock  the  patient  because  AED’s 
cannot  start  a  stopped  heart — for  instance, 
one  whose  stoppage  is  due  to  destruction  of 
the  heart’s  electrical  path,  or  due  to 
irreversible  brain  damage,  respiratory  muscle 
paralysis,  tissue  burn,  or  due  to  electrical 
contact  which  serves  to  destroy  the  ability  to 
breathe. 

Rather,  AED’s  use  is  limited  solely  to  cases 
of  cardiac  fibrillation — cases  of  the  heart 
beating  in  quivering  fashion  so  as  to  cease 
effective  pumping  capacity  (and  also  to  rarer 
situations  of  ventricular  tachycardia  where 
the  heart  beats  very  fast).  But,  as  a  trauma 
specialist  physician  has  observed,  ventricular 
fibrillation  is  a  rare  occurrence  in  high 
voltage  electrical  contacts,  as  to  which  rescue 
breathing  and  CPR  (currently  required)  are 
remedial  pending  arrival  of  medical  help. 
[Footnote:  Richard  F.  Edlict,  MD,  “Burns, 
Electrical,  www.emedicine.com/plastic/ 
topic491.htm  [7/12/05]  .  .  .] 

Given  that  the  unfortunate  nature  of  line 
clearance  tree  trimmers  cardiac  events  due  to 
electric  contact  tend  to  be  catastrophic 
because  of  accidental  non  compliance  with 
the  OSHA  minimum  distance  separation 
from  electric  supply  lines  separation 
requirement,  the  cardiac  events  which 
unfortunately  have  happened  to  line 
clearance  tree  trimmers  have  tended  to 
catastrophic,  tending  to  involve  cardiac  and 
brain  damage  of  such  severity  that  AED’s  are 
not  designed  to,  and  cannot,  perform  a  useful 
purpose.  [Ex.  0174;  emphasis  included  in 
original] 

Furthermore,  TCIA  presented  polling 
data  to  show  that  their  members  have 
not  experienced  any  occupational 
incidents  for  which  AED  use  would 
have  been  appropriate  to  treat  the  victim 
(Exs.  0200,  0419). 

On  the  other  hand,  several  rulemaking 
participants  pointed  out  that  AEDs  have 
saved  lives  (Exs.  0213,  0230).  TVA, 
which  has  deployed  AEDs  in  both  fixed 
work  locations,  such  as  generation 
plants,  and  in  field  service-centers, 
reported  two  successful  uses  of  AEDs  in 
a  17-month  period  (Ex.  0213).  IBEW 
commented  that  “AED  units  have 
proven  to  be  effective  in  the  utility 
industry.  More  than  one  ‘save’  has 
occurred’’  (Ex.  0230).  Testifying  on 
behalf  of  IBEW,  Mr.  James  Tomaseski 
stated,  “[Biased  on  what  the  experts  tell 
you  about  the  need  to  have  AEDs  in 
certain  environments,  [electric  utility 
work]  is  [at  the]  top  of  the  list.  We  have 
an  aging  workforce.  The  possibilities  of 
sudden  cardiac  arrest  to  occur  to  people 
in  this  industry  is  very  high’’  (Tr.  964). 

The  Agency  concludes  that  employees 
performing  work  covered  by  subpart  V 
and  §  1910.269  are  exposed  to  electric 
shocks  for  which  defibrillation  is 
needed  as  part  of  the  emergency 
medical  response  to  such  injuries.  The 
Agency  bases  this  conclusion  on  the 
evidence  in  both  this  record,  as  well  as 


the  record  supporting  its  decision  in  the 
1994  §  1910.269  rulemaking  to  require 
first-aid  training,  including  CPR 
training,  for  work  covered  by  that 
standard.  OSHA  found  in  its  1994 
§  1910.269  rulemaking  that  line- 
clearance  tree  trimmers  were  exposed  to 
electric-shock  hazards  for  which  CPR 
would  be  efficacious  (59  FR  4344-4347), 
and  the  National  Arborist  Association 
(TCIA’s  predecessor)  pointed  out  that 
low-voltage  electric  shock  can  result 
from  indirect  contact  with  higher 
voltage  sources  (269-Ex.  58,  59  FR 
4345).  OSHA’s  inspection  data  amply 
demonstrate  that  indirect  contacts,  such 
as  contacting  a  power  line  through  a  tree 
branch,  do  occur  in  work  covered  by 
§  1910.269  and  Subpart  V  (Ex.  0400). 

Half  of  the  ten  line-clearance  tree- 
trimmer  electrocutions  described  in 
these  data  resulted  from  indirect 
contacts.  The  experience  of  TVA  and 
IBEW  reinforces  the  Agency’s 
conclusion  that  employees  performing 
work  covered  by  Subpart  V  and 
§  1910.269  are  exposed  to  electric 
shocks  for  which  defibrillation  is 
needed  as  part  of  the  emergency 
medical  response. 

Many  rulemaking  participants  argued 
that  work  covered  by  Subpart  V  would 
subject  AEDs  to  environmental  and 
other  conditions  for  which  the  devices 
are  not,  or  may  not  be,  designed, 
including: 

•  Extreme  heat  (see,  for  example,  Exs. 
0169,  0171,  0173,  0177,  0227), 

•  Extreme  cold  (see,  for  example,  Exs. 
0169,  0171,  0173,  0177,  0227), 

•  Vibration  or  jarring  (see,  for 
example,  Exs.  0169,  0173,  0175), 

•  Dust  (see,  for  example,  Exs.  0169, 
0171,  0173,  0175),  and 

•  Humidity  and  moisture  (see,  for 
example,  Exs.  0169,  0171,  0173). 

For  instance,  Mr.  Wilson  Yancey  with 
Quanta  Services  commented  that  the 
conditions  to  which  AEDs  would  be 
exposed  could  “quickly  degrade  the 
performance  of  the  equipment  and 
require  frequent  inspection  and 
maintenance”  (Ex.  0169).  Ms.  Salud 
Layton  with  the  Virginia,  Maryland  & 
Delaware  Association  of  Electric 
Cooperatives  commented,  “Most  field 
experience  with  AED’s  has  been  at 
either  fixed  sites  or  carried  by 
ambulances  in  padded  bins/cases  inside 
of  heated  and  cooled  ambulance  bodies. 
This  is  not  what  the  AED’s  would  be 
exposed  to  on  a  utility  vehicle”  (Ex. 
0175).  Mr.  Thomas  Taylor  with 
Consumers  Energy  noted  that 
manufacturers’  instructions  tightly 
control  AEDs’  storage  requirements, 
explaining: 
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[L]ine  truck  storage  conditions  would 
prohibit  the  AED  from  functioning  properly 
and  therefore  provide  no  tangible  safety 
benefit  to  employees.  In  this  regard,  the 
manufacturer  instructions  for  preventing 
electrode  damage  states:  “Store  electrodes  in 
a  cool,  dry  location  (15  to  35  degree  Celsius 
or  59  to  95  degrees  Fahrenheit”.  The 
instruction  also  states:  (“]It  is  important  that 
when  the  AED  is  stored  with  the  battery 
installed,  temperature  exposure  should  not 
fall  below  0  degrees  Celsius  (32  degrees 
Fahrenheit)  or  exceed  50  degrees  Celsius  (122 
degrees  Fahrenheit).  If  the  AED  is  stored 
outside  this  temperature  range,  the  auto  tests 
may  erroneously  detect  a  problem  and  the 
AED  may  not  operate  properly. [”]  [Ex.  0177] 

OSHA  decided  not  to  include  a 
requirement  for  AEDs  in  the  final  rule 
because  the  Agency  believes  that  there 
is  insufficient  evidence  in  the  record 
that  AEDs  exposed  to  the  environmental 
extremes  typical  of  work  covered  by 
Subpart  V  and  §  1910.269  would 
function  properly  when  an  incident 
occurs.  There  is  no  evidence  in  the 
record  that  AEDs  are  adversely  affected 
by  dust,  vibration,  or  humidity; 
however,  it  is  clear  that  line  work  in 
many  areas  of  the  country  would  subject 
AEDs  to  temperatures  above  and  below 
their  designed  operating  range  of  0  to  50 
degrees  Celsius.  For  example,  Mr.  Frank 
Owen  Brockman  with  the  Farmers  Rural 
Electric  Cooperatives  testified  that 
temperatures  in  Kentucky  can  get  as 
cold  as  -  34  degrees  Celsius  and  as  high 
as  44  degrees  Celsius  (Tr.  1283). 
Although  the  record  indicates  that  the 
highest  of  these  temperatures  is  within 
the  operating  range  of  AEDs,  OSHA 
believes  that  it  is  likely  that  the  interior 
of  trucks  would  be  significantly  hotter 
than  the  50-degree  Celsius 
recommended  maximum.  Accordingly, 
there  is  insufficient  evidence  in  the 
record  for  the  Agency  to  determine 
whether  AEDs  will  work  properly  in 
these  temperature  extremes  during  use, 
even  if  they  are  stored  in  temperature- 
controlled  environments  as  mentioned 
by  some  rulemaking  participants  (see, 
for  example.  Ex.  0186;  Tr.  965-966). 

As  explained  previously,  the  Agency 
stresses  that  defibrillation  is  a  necessary 
part  of  the  response  to  electric  shock 


Some  rulemaking  participants  gave  other 
reasons  why  OSHA  should  not  require  AEDs, 
including:  Costs  of  acquiring  the  devices  (see,  for 
example,  Exs.  0162,  0169,  0173,  0174,  0200,  0227), 
varying  State  requirements  related  to  AEDs,  such  as 
requirements  that  they  he  prescribed  by  a  physician 
(see,  for  example,  Exs.  0125,  0149,  0227),  conflicts 
with  requirements  of  other  Federal  agencies,  such 
as  the  Food  and  Drug  Administration  (see,  for 
example,  Exs.  0177,  0227),  and  OSHA’s  failure  to 
meet  all  its  regulatory  burdens,  such  as  biudens 
imposed  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (Ex.  0170).  Because 
OSHA  decided  not  to  require  AEDs  for  the  reason 
given  in  this  section  of  the  preamble,  it  need  not 
consider  these  other  issues. 


incidents  that  occur  during  work 
covered  by  the  final  rule.  OSHA  is  not 
adopting  a  rule  requiring  AEDs  because 
the  record  is  insufficient  for  the  Agency 
to  conclude  that  these  devices  will  be 
effective  in  the  conditions  under  which 
they  would  be  used.  OSHA  encourages 
employers  to  purchase  and  deploy  AEDs 
in  areas  where  they  could  be  useful  and 
efficacious.  This  action  likely  will  save 
lives  and  provide  the  Agency  with 
useful  information  on  the  use  of  AEDs 
under  a  wide  range  of  conditions. 

Proposed  paragraph  (b)(1)  would  have 
required  CPR  training  for  field  crews  of 
two  or  more  employees,  in  which  case 
a  minimum  of  two  trained  persons 
would  generally  have  been  required 
(proposed  paragraph  (b)(l)(i)),  and  for 
fixed  worksites,  in  which  case  enough 
trained  persons  to  provide  assistance 
within  4  minutes  would  generally  have 
been  required  (proposed  paragraph 
(b)(l)(ii)).  Proposed  paragraph  (b)(l)(i) 
provided  that  employers  could  train  all 
employees  in  first  aid  including  CPR 
within  3  months  of  being  hired  as  an 
alternative  to  having  two  trained 
persons  on  every  field  crew.  If  the 
employer  chose  this  alternative  for  field 
work,  then  only  one  trained  person 
would  have  been  required  for  each 
crew.  In  practice,  crews  with  more  than 
one  employee  would  normally  have  two 
or  more  CPR-trained  employees  on  the 
crew,  since  all  employees  who  worked 
for  an  employer  more  than  3  months 
would  receive  CPR  training.  However, 
employers  who  rely  on  seasonal  labor 
(for  example,  employees  hired  only  in 
the  summer  months),  or  those  with 
heavy  turnover,  might  have  some  two- 
person  crews  with  only  one  CPR-trained 
employee.  Because  the  Agency  was 
concerned  that  those  new  employees 
might  be  most  at  risk  of  injury,  OSHA 
requested  comment  on  whether 
allowing  employers  the  option  of 
training  all  their  employees  in  CPR  if 
they  are  trained  within  3  months  of 
being  hired  is  sufficiently  protective. 

The  Agency  also  requested  comment  on 
how  this  provision  could  be  revised  to 
minimize  the  burden  on  employers, 
while  providing  adequate  protection  for 
employees. 

Several  commenters  shared  OSHA’s 
concern  with  the  3-month  delay  in  CPR 
training.  (See,  for  example,  Exs.  0126, 
0187,  0213,  0230)  Mr.  Rob  Land  with 
the  Association  of  Missouri  Electric 
Cooperatives  commented  that  this 
option  was  too  hazardous  because  of 
“the  hazards  that  linemen  face  and  the 
distinct  possibility  that  [emergency 
medical  services]  may  be  delayed  due  to 
remoteness  and  distances  involved’’  (Ex. 
0187).  TVA  opposed  the  option  because 
the  “3[  ]months  when  a  two-person 


crew  would  have  only  one  CPR  trained 
member  .  .  .  reduce[s]  the  level  of 
safety  provided”  (Ex.  0213).  IBEW 
presented  its  reasons  for  opposing  the  3- 
month  option,  and  its  recommendation 
for  revising  the  rule,  as  follows: 

Allowing  employers  the  option  of  training 
all  their  employees  in  CPR  if  they  are  trained 
within  3  months  of  being  hired  may  not  work 
in  all  situations.  Many  utilities  engaged  in 
field  work  have  implemented  the  use  of  2- 
person  crews.  It  is  not  uncommon  for  the  2- 
person  crew  to  perform  rubber  gloving  work 
on  all  distribution  voltage  ranges.  It  is  also 
not  uncommon  for  a  utility  to  assign  a  new- 
hire  (less  than  3  months  of  service)  as  the 
second  person  on  the  2-person  crew.  In  these 
work  scenarios,  the  second  person  would 
have  to  be  trained  in  CPR.  Waiting  3  months 
to  complete  this  training  would  not  [be] 
proper. 

***** 

The  only  revision  that  is  necessary  is  to 
make  it  clear  that  under  certain 
circumstances,  new-hires  may  need  to  be 
trained  in  CPR  well  before  the  3  month 
window.  Manning  of  crews,  especially  in  the 
construction  industry,  cannot  always  be 
accomplished  using  CPR  certification  as  a 
factor.  All  employees  need  to  receive  the 
training  and  the  3  months  gives  enough 
flexibility  when  appropriate [.]  [Ex.  0230; 
emphasis  included  in  original] 

Other  rulemaking  participants 
supported  the  provision  as  proposed. 
(See,  for  example,  Exs.  0155,  0162, 

0174,  0200;  Tr.  633-635,  764-765.) 

Some  of  them  argued  that  the  provision, 
which  was  taken  from  existing 
§  1910.269(b)(l)(i),  has  worked  well. 

(See,  for  example,  Exs.  0155,  0200;  Tr. 
764.)  The  tree  care  industry  stated  that 
the  line-clearance  tree  trimming 
industry  did  not  use  seasonal  labor  and 
argued  that  the  3-month  delay  in 
training  new  employees  in  CPR  was 
justified  on  the  basis  of  high  turnover  in 
that  industry  (Exs.  0174,  0200;  Tr.  633- 
635,  764-765).  For  example,  testifying 
on  behalf  of  ULCC,  Mr.  Mark  Foster 
stated: 

[T]he  current  standard  reflects  a  clearly 
considered  balance  made  by  OSHA  at  the 
time  of  adoption  of  the  current  standard  to 
allow  a  three-month  phase-in  period  for  CPR 
compliance  for  new  hires.  That  policy 
judgment  rests  on  the  fact  that  there  was  then 
an  81  percent  turnover  rate  among  line 
clearance  tree  trimming  employees  such  that 
many  would  not  last  in  employment  beyond 
the  initial  training  period  and  that  that  would 
be  very  difficult  to  field  crews  if  new  hires 
had  first  had  to  be  sent  for  CPR  training. 

While  the  turnover  ratio  has  improved 
somewhat,  it  is  still  staggering[ly]  high, 
[presenting]  the  same  considerations  that  led 
to  the  adoption  of  the  phase-in  period  in  the 
initial  standard.  [Tr.  633-634] 

In  its  comment,  ULCC  indicated  that  the 
annual  turnover  rate  in  the  line- 
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clearance  tree  trimming  industry  is  53  to 
75  percent  (Ex.  0174). 

OSHA  decided  to  restrict  the 
exception  permitting  a  3 -month  delay  in 
training  employees  in  first  aid, 
including  CPR,  to  line-clearance  tree 
trimming.  The  Agency  agrees  that 
turnover  in  the  line-clearance  tree 
trimming  industry  remains  high,  which 
was  the  underlying  reason  for  OSHA’s 
original  adoption  of  the  3-month  delay 
in  training  for  newly  hired  employees  in 
the  1994  §1910.269  rulemaking  (59  FR 
4346-4347).  However,  as  noted  by  Mr. 
Land,  the  provision  as  proposed  leaves 
employees  exposed  to  hazards  when  a 
new  employee  who  has  not  yet  been 
trained  in  CPR  is  the  second  person  in 
a  two-worker  crew  (Ex.  0187).  IBEW 
also  recognized  the  need  to  have  both 
employees  trained  in  CPR  in  many 
circumstances  (Ex.  0230).  Finally, 
turnover  rates  for  the  electric  utility  and 
power  line  contractor  industries  are  not 
nearly  as  high  as  that  for  the  tree 
trimming  industry.  OSHA  estimates  that 
the  turnover  rates  among  employees 
performing  electric  power  generation, 
transmission,  and  distribution  work 
ranges  from  11  to  16  percent  in  the 
construction  industries  and  3  percent  in 
the  generation  and  utility  industries  (see 
Section  VI,  Final  Economic  Analysis 
and  Regulatory  Flexibility  Analysis, 
later  in  the  preamble).  These  turnover 
rates  are  significantly  lower  than  the 
turnover  rate  indicated  by  ULCC  for  the 
line-clearance  tree  trimming  industry. 

Because  this  exception  in  the  final 
rule  applies  only  to  line-clearance  tree 
trimming,  which  is  addressed  only  in 
§  1910.269,  the  Agency  is  not  adopting 
it  in  final  §  1926.951(b)(l).83  The 
corresponding  provision  in 
§  1910.269(b)(l)(i)  retains  the  exception 
providing  for  a  3-month  delay  in  first- 
aid  training,  including  CPR,  but  only  for 
line-clearance  tree-trimming  work. 

These  changes  will  continue  to  permit 
employers  in  the  line-clearance  tree 
trimming  industry  to  delay  training  in 
first  aid,  including  CPR,  to  new 
employees  for  a  reasonable  time. 

Finally,  OSHA  notes  that  it  remains 
concerned  that  some  employees  in  the 
line-clearance  tree  trimming  industry 
might  encounter  an  unnecessary  delay 
in  being  treated  in  an  emergency.  The 
Agency  does  not  believe  that  it  is 
reasonable  to  unnecessarily  staff  crews 
so  that  some  crews  had  only  one  CPR- 
trained  worker,  while  other  crews  had 


Final  §  1926.951(b)  uses  the  term  “trained 
persons,”  rather  than  “trained  employees,”  because 
the  individuals  with  the  training  do  not  necessarily 
need  to  be  employees.  For  instance,  the  “trained 
persons”  required  by  the  rule  could  be  self- 
employed  individuals  working  with  a  crew  of 
employees. 


three  or  four.  Although  the  Agency  is 
not  addressing  this  concern  in  the  final 
rule,  OSHA  expects  employers  to  staff 
each  tree  trimming  crew  with  as  many 
employees  trained  in  first  aid  as 
possible,  including  CPR,  to  assist  in 
emergencies. 

Mr.  Steven  Theis  of  MYR  Group 
requested  that  OSHA  provide  a  similar 
3-month  grace  period  for  refresher 
training  (Ex.  0162).®'* 

OSHA  rejects  this  request.  As  stated, 
OSHA  is  adopting  the  3-month  delay  in 
CPR  training  because  of  the  high 
turnover  in  the  tree  trimming  industry. 
There  is  no  evidence  in  the  record  that 
this  rationale  also  applies  to  refresher 
training.  The  Agency  expects  employers 
to  plan  for  their  employees’  training 
needs  and  to  schedule  training  in 
accordance  with  the  standard. 

Mr.  Paul  Hamer,  a  member  of  the 
NFPA  70E  Technical  Committee  on 
Electrical  Safety  in  the  Workplace, 
recommended  that  OSHA  require  first- 
aid  training,  including  CPR  training,  for 
all  qualified  employees  who  work  on 
electric  circuits  of  50  volts  or  more.  He 
also  recommended  deleting  the  4- 
minute  maximum  response  time  for 
fixed  work  locations  (Ex.  0228).  He 
argued  that  the  sooner  a  victim  receives 
CPR,  the  less  cell  damage  will  occur.  On 
the  other  hand,  the  American  Forest  & 
Paper  Association  recommended  that 
the  4-minute  requirement  should  be 
deleted  because  “no  one  could  ensure 
([that  is],  guarantee)  survival  of  the 
victim  for  any  particular  length  of  time 
or  that  defibrillation  would  be 
successful”  (Ex.  0237). 

OSHA  rejects  these  recommendations. 
OSHA  considered  requiring  all 
employees  to  receive  first-aid  training, 
including  CPR  training,  when  the 
Agency  developed  existing  §  1910.269. 

In  lieu  of  such  a  requirement,  OSHA 
decided  that  the  best  approach  was  to 
require  a  4-minute  maximum  response 
time  for  fixed  work  locations  and  to 
require  at  least  two  trained  persons  for 
field  work  involving  crews  of  two  or 
more  employees  (existing 
§  1910.269(b)).  OSHA  supplemented 
these  provisions  with  a  requirement  that 
two  employees  be  present  for  work 
exposing  an  employee  to  contact  with 
exposed  live  parts  energized  at  more 


‘“‘Although  paragraph  (b)(1)  in  the  final  rule  does 
not  address  refresher  first-aid  training,  final 
§  1926.950(b)(4)(iii)  contains  a  general  requirement 
that  employees  receive  additional  training  when 
they  must  employ  safety-related  work  practices 
(such  as  administering  first  aid)  that  are  not 
normally  used  diuing  their  regular  work  duties.  A 
note  following  §  1926.950(b)(4)(iii)  indicates  that 
the  Agency  would  consider  tasks  performed  less 
often  than  once  per  year  to  require  retraining.  See 
the  discussion  of  that  requirement  earlier  in  this 
section  of  the  preamble. 


than  600  volts  (existing 
§  1910.269(11(1)).®®  This  approach 
continues  to  be  the  best  one,  as  it 
ensures  that  persons  trained  in  first  aid, 
including  CPR,  will  be  available  to 
employees  most  at  risk  of  electrocution. 
The  Agency  further  notes  that  Mr. 
Hamer’s  approach  does  not  address 
employees  working  alone  in  fixed  work 
locations.  In  these  cases,  it  would  still 
take  time  for  someone  to  discover  the 
injury,  which  also  would  delay  first-aid 
treatment,  including  CPR. 

Two  rulemaking  participants 
commented  that  proposed  paragraphs 
(b)(l)(i)  and  (b)(l)(ii)  were  vague  (Exs. 
0175,  0180).  They  did  not  understand 
the  difference  between  “field  work”  and 
“fixed  work  locations”  {id.).  For 
example,  Ms.  Salud  Layton  with  the 
Virginia,  Maryland  &  Delaware 
Association  of  Electric  Cooperatives 
questioned  whether  the  requirements 
for  fixed  work  locations  applied  to  work 
at  unmanned  substations  (Ex.  0175). 
OSHA  does  not  consider  an  unmanned 
location  to  be  a  fixed  work  location,  as 
there  are  normally  no  employees 
present.  In  determining  whether  to 
apply  paragraph  (b)(1)  or  (b)(2),  the 
Agency  would  treat  an  unmanned 
substation  no  differently  than  a  manhole 
or  utility  pole  in  the  field. 

As  explained  previously  in  this 
section  of  the  preamble,  CISHA  decided 
not  to  include  proposed  paragraphs 
(b)(2)  or  (b)(3)  in  the  final  rule.  The 
corresponding  provisions  in  existing 
§  1910.269(b)(2)  and  (b)(3)  are  being 
retained,  however.  The  Agency  did  not 
propose  to  revise  these  existing 
requirements  and  received  no  comments 
alleging  inconsistencies  between 
existing  §  1910.269(b)  and  §  1910.151, 
OSHA’s  general  industry  standard 
addressing  medical  services  and  first 
aid. 

Section  1926.952,  Job  Briefing 

In  §  1926.952,  OSHA  is  requiring  that 
employers  ensure  that  employees 
conduct  a  job  briefing  before  each  job. 
This  section,  which  has  no  counterpart 
in  existing  subpart  V,  is  based  largely  on 
existing  §  1910.269(c). 

Most  of  the  work  covered  by  this  final 
rule  requires  planning  to  ensure 
employee  safety  (as  well  as  to  protect 
equipment  and  the  general  public). 
Typically,  electric  power  transmission 
and  distribution  work  exposes 
employees  to  the  hazards  of  exposed 
conductors  energized  at  thousands  of 
volts.  If  the  work  is  not  thoroughly 


“5  The  issue  of  whether  the  requirement  for  two 
employees  should  apply  to  voltages  of  600  volts  or 
less  is  discussed  under  the  summary  and 
explanation  of  final  §  1926.960(b)(3),  later  in  this 
section  of  the  preamble. 
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planned  ahead  of  time,  the  possibility  of 
human  error  that  could  harm  employees 
increases  greatly.  To  avoid  problems, 
the  task  sequence  is  prescribed  before 
work  is  started.  For  example,  before 
climbing  a  pole,  the  employee  must 
determine  if  the  pole  is  capable  of 
remaining  in  place  and  if  minimum 
approach  distances  are  sufficient,  and 
he  or  she  must  determine  what  tools 
will  be  needed  and  what  procedure 
should  be  used  for  performing  the  job. 
Without  job  planning,  the  worker  may 
not  know  or  recognize  the  minimum 
approach-distance  requirements  or  may 
have  to  reclimb  the  pole  to  retrieve  a 
forgotten  tool  or  perform  an  overlooked 
task,  thereby  increasing  employee 
exposvue  to  the  hazards  of  falling  and 
contact  with  energized  lines. 

Employers  performing  electric  power 
generation,  transmission,  and 
distribution  work  use  job  briefings  to 
plan  the  work  and  communicate  the  job 
plan  to  employees.  If  the  job  is  planned, 
but  the  plan  is  not  discussed  with  the 
workers,  an  employee  may  perform  his 
or  her  duties  out  of  order  or  may  not 
coordinate  activities  with  the  rest  of  the 
crew,  thereby  endangering  the  entire 
crew.  Therefore,  OSHA  is  requiring  a 
job  briefing  before  work  is  started. 

Commenters  agreed  that  job  briefings 
are  an  important  part  of  electric  power 
work.  (See,  for  example,  Exs.  0162, 

0173,  0184,  0213,  0241;  Tr.  1335.)  For 
instance,  Mr.  John  Masarick  of  the 
Independent  Electrical  Contractors 
considered  job  briefings  to  be  “one  of 
the  most  critical  steps  for  safety  on  any 
task”  (Ex.  0241).  Also,  Mr.  Stephen 
Frost  of  the  Mid-Columbia  Utilities 
Safety  Alliance  voiced  his 
organization’s  support  for  job  briefings: 

We  .strongly  agree  that  the  job  briefing 
requirement  should  be  written  into 
§  1926.952.  Good  communications  on  the  job 
is  paramount  to  safety,  and  too  often  workers 
either  choose  not  to  communicate  or  don’t 
have  the  skills  to  communicate  their  ideas. 
The  job  briefing  requirement  makes  it  the 
personal  responsibility  of  every  crew  member 
to  understand  all  aspects  of  the  job.  The  time 
it  takes  to  do  a  thorough  job  briefing  is 
usually  5  to  15  minutes.  This  is  time  well- 
spent  to  eliminate  the  possibility  of  an 
accident  due  to  workers  not  knowing  or 
controlling  hazards  in  the  work  area.  [Ex. 
0184) 

OSHA’s  experience  in  enforcing 
§  1910.269(c),  however,  shows  that 
some  employers  are  placing  the  entire 
burden  of  compliance  with  the  job 
briefing  requirement  on  the  employee  in 
charge  of  the  work.  Therefore,  OSHA 
proposed  to  include  a  provision  in 
Subpart  V  requiring  the  employer  to 
provide  the  employee  in  charge  of  a  job 
with  available  information  necessary  to 


perform  the  job  safely.  This 
requirement,  which  is  not  in  existing 
§  1910.269(c),  was  in  proposed 
§  1926.952(a)(1).  OSHA  proposed  to  add 
the  same  requirement  to  §  1910.269(c). 

A  note  following  the  proposed 
paragraph  indicated  that  the 
information  provided  by  the  employer 
was  intended  to  supplement  the  training 
requirements  proposed  in  §  1926.950(b) 
and  was  likely  to  be  more  general  than 
the  job  briefing  provided  by  the 
employee  in  charge.  This  note  also 
clarified  that  information  covering  all 
jobs  for  a  day  could  be  disseminated  at 
the  beginning  of  the  day. 

Many  commenters  recognized  the 
need  for  the  employer  to  provide  certain 
information  to  the  employee  in  charge 
about  conditions  to  which  an  employee 
would  be  exposed.  (See,  for  example, 

Exs.  0125,  0127,  0186,  0197,  0200,  0219, 
0230.)  For  instance,  Mr,  Anthony  Ahern 
with  Ohio  Rural  Electric  Cooperatives 
commented: 

The  person  in  charge  does  need  to  be  given 
more  information  than  is  usually  given  him/ 
her.  They  need  to  know  things  like  the  status 
of  the  system  where  they  will  be  working. 
What  are  the  breaker  configurations/settings. 

Is  reclosing  enabled  or  disabled.  What  is  the 
available  fault  current  at  their  work  site.  Are 
there  any  other  crews  working  in  the  area 
whose  work  could  impact  them.  For  the  most 
part  most  of  this  information  is  of  a  general 
type  and  a  company  could  probably  develop 
a  simple  form  that  would  be  fairly  easy  to  fill 
out  and  attach  to  the  usual  work  orders.  This 
could  also  be  used  to  document  that  this 
information  was  given  and  could  be  used  to 
document  tbe  job  briefing  (tailgate)  that  the 
person  in  charge  is  required  to  give  the  rest 
of  the  crew.  |Ex.  0186] 

Mr.  James  Junga,  the  Safety  Director  of 
Local  223  of  the  Utility  Workers  Union 
of  America  (UWUA),  also  commented 
on  the  need  for  the  employer  to  supply 
information  about  the  work: 

Requiring  the  employer  to  provide 
adequate  information  to  the  employee  in 
charge  of  a  crew  is  the  best  way  of  ensuring 
that  all  available  information  is  given  to  the 
crew  leader.  Then  and  only  then  the  crew 
leader  will  be  able  to  brief  the  crew.  Without 
this  requirement  a  crew  leader  will  be  left  on 
his/her  own  to  figure  out  what  the  crew  is 
to  do.  [Ex.  0197] 

Some  rulemaking  participants 
described  the  types  of  information  that 
should  be  provided  to  employees.  (See, 
for  example,  Exs.  0186,  0219;  Tr.  402- 
403, 1373.)  Commenters  stated  that 
employees  in  charge  need  to  be 
provided  with  the  available  fault  current 
(Ex.  0186;  Tr.  1373),  circuit  breaker 
settings,  including  whether  reclosing  is 
enabled  (Ex.  0186),  whether  there  are 
other  crews  that  could  affect  their  work 
(Ex.  0186),  detailed  maps  and  staking 
sheets  (Ex.  0219),  and  relevant 


information  from  outage  reports  by 
customers  (Tr.  402-403). 

Other  rulemaking  participants 
addressed  when  there  was  a  need  for  the 
employer  to  provide  information  about 
a  job.  Mr.  Allan  Oracion  with 
EnergyUnited  EMC  maintained:  “When 
a  job  is  not  routine,  special  or  large- 
scale,  the  employer  needs  to  share  any 
special  information  with  the  employee 
in  charge.  When  the  employee  in  charge 
is  working  at  a  distant  location,  radio  or 
telephone  can  be  used  to  communicate 
information”  (Ex.  0219).  Mr.  Donald 
Hartley  with  IBEW  stated  that  the 
employer  needs  to  provide  information 
“when  a  contractor’s  crew  performs  its 
first  tasks  on  a  host  employer’s  worksite 
or  when  the  job  assignment  involves 
hazards  or  conditions  the  crew  has  not 
yet  encountered”  (Tr.  887). 

However,  many  commenters  argued 
that  the  provision  as  proposed  was 
inappropriate.  (See,  for  example,  Exs. 
0125, 0127, 0128,  0163,  0177,  0178, 

0200,  0201  0226.)  Many  argued  that  the 
proposed  provision  was  too  broad.  (See, 
for  example,  Exs.  0125,  0127,  0200, 

0226.)  For  instance,  Ms.  Cynthia  Mills 
of  TCIA  stated,  “We  are  uncomfortable 
with  the  open-ended  and  subjective 
nature  of  the  [proposed  language],  even 
though  we  believe  it  is  intended  to 
convey  anything  ‘known  to  the 
employer,  but  unusual,’  associated  with 
the  work  assignment”  (Ex.  0200). 

Some  commenters  argued  that  it  was 
the  responsibility  of  the  employee  in 
charge  to  survey  the  site  and  determine 
all  hazards  associated  with  the  work. 
(See,  for  example,  Exs.  0163,  0177, 

0178,  0201.)  Consumers  Energy’s 
submission  typified  these  comments: 

The  computer-generated  job  assignment 
will  contain  information  related  to  the 
location,  circuit,  and  task  to  be  accomplished 
but  no  information  related  to  unique  hazards 
of  the  assignment.  It  is  critical  that  the 
employees  on  the  job  site  survey  the  site  and 
identify  all  hazards  upon  arrival  at  the  site. 
Removing  that  responsibility  from  them 
would  create  a  false  sense  of  security  and  a 
less  than  desirable  knowledge  of  the  hazards 
present.  Safety  manuals  and  written 
procedures  provide  general  information  on 
hazards  that  are  typically  expected  in 
transmission  and  distribution  work.  It  is  the 
responsibility  of  the  employee  in  charge  to 
survey  tbe  site  and  identify  all  hazards  upon 
arrival  at  the  site.  [Ex.  0177] 

After  carefully  considering  the 
evidence  in  the  record,  OSHA 
concludes  that  job  briefings  are 
important  for  ensuring  the  safety  of 
employees  performing  work  covered  by 
the  final  rule  and  that  the  employer 
needs  to  provide  adequate  information 
to  employees  in  charge  so  that  a 
complete  job  briefing  can  be  conducted. 
However,  OSHA  also  decided  to  address 


Federal  Register/ Vol.  79,  No.  70 /Friday,  April  11,  2014 /Rules  and  Regulations 


20373 


the  concerns  of  commenters  that  the 
proposed  rule  was  overly  broad  or  open 
ended.  To  this  end,  OSHA  decided  to 
require  the  employer  to  provide  the 
employee  in  charge  of  the  job  with  all 
available  information  that  relates  to  the 
determination  of  existing  characteristics 
and  conditions  required  by 
§  1926.950(d).  Thus,  final 
§  1926.952(a)(1)  requires  the  employer, 
in  assigning  an  employee  or  a  group  of 
employees  to  perform  a  job,  to  provide 
the  employee  in  charge  of  the  job  with 
all  available  information  that  relates  to 
the  determination  of  existing 
characteristics  and  conditions  required 
by  §  1926.950(d). 

The  Agency  notes  that  final  paragraph 
(a)(1)  requires  the  employer  to  provide 
the  employee  in  charge  with  two  types 
of  available  information,  as  noted  in 
§  1926.950(d):  (1)  Available  information 
on  the  characteristics  of  electric  lines 
and  equipment,  and  (2)  available 
information  on  the  conditions  of  the 
installation.  The  Agency  also  notes  that, 
because  §  1926.950(d)  limits  the 
determination  of  characteristics  and 
conditions  only  to  characteristics  and 
conditions  that  relate  to  the  safety  of  the 
work  to  be  performed,  this  same 
limitation  extends  to  information  that 
must  be  provided  under  final 
§  1926.952(a)(1).  As  such,  information 
on  the  characteristics  of  electric  lines 
and  equipment  that  must  be  provided 
under  the  final  rule  (including,  for 
instance,  the  nominal  voltage  of  lines 
and  equipment,  the  maximmn  switching 
transient  voltages,  and  the  presence  of 
hazardous  induced  voltage)  is  critical  to 
the  selection  of  proper  safety-related 
work  practices  and  protective 
equipment.®®  For  example,  for  an 
employee  to  select  the  minimum 
approach  distance  required  by  final 
§  1926.960(c)(1),  he  or  she  needs  to 
know,  at  a  minimum,  the  nominal 
voltage  on  the  energized  parts. 
Depending  on  the  employer’s 
established  minimum  approach 
distances,  the  employee  also  may  need 
to  know  the  maximum  transient 
overvoltage  at  the  worksite.  Similarly, 
an  employee  needs  to  know  the 
employer’s  estimate  of  incident  energy 
for  electric  equipment  so  that  he  or  she 
can  select  protective  equipment  with  an 
appropriate  arc  rating  as  required  by 
final  §  1926.960(g)(5). 

Information  on  the  conditions  of  the 
installation  that  must  be  provided  under 
the  final  rule  (including,  for  instance, 
the  condition  of  protective  grounds  and 


““  In  fact,  these  are  the  types  of  information  that 
commenters  argued  employers  should  provide. 
(See,  for  example,  Exs.  0186,  0219;  Tr.  402-403, 
1373.) 


equipment  grounding  conductors,  the 
condition  of  poles,  and  environmental 
conditions  relative  to  safety)  also  is 
critical  because  that  information  can 
facilitate  the  employees’  assessment  of 
conditions  at  the  worksite  and  enable 
the  employees  to  take  appropriate 
protective  measures.  For  example,  an 
employer  may  know  of  defects  in  a 
wood  pole  on  which  employees  are  to 
work  because  it  has  a  pole-inspection 
program  or  has  received  reports  that  the 
pole  had  defects.  Information  on  such 
defects  can  help  employees  ascertain 
whether  the  pole  is  safe  to  climb  as 
required  by  §  1926.964(a)(2).  Likewise, 
information  from  an  employee  or  a 
customer  that  electric  equipment  is 
making  arcing  noises  periodically  can 
affect  the  assessment  of  whether  the 
employee  is  exposed  to  hazards  from 
flames  or  electric  arcs  as  required  by 
§  1926.960(g)(1). 

Thus,  the  type  of  information  that  the 
employer  must  provide  under  the  final 
rule  ensures  that  employees  in  charge 
are  provided  with  information  relevant 
to  selecting  appropriate  work  practices 
and  protective  equipment  as  required  by 
the  final  rule.  Moreover,  because  final 
§  1926.952(a)(1)  links  the  information 
that  the  employer  must  provide  the 
employee  in  charge  to  the  determination 
required  by  §  1926.950(d),  final 
§  1926.952(a)(1)  is  neither  overly  broad 
nor  open  ended. 

The  final  rule  also  is  narrowly 
tailored  because  it  limits  the 
information  the  employer  must  provide 
to  information  that  is  available  to  the 
employer.  Under  the  rule,  the  question 
of  whether  information  is  available  to 
the  employer  varies  depending  on  the 
type  of  information  at  issue.  First, 

OSHA  presumes  that  information 
related  to  the  characteristics  of  electric 
lines  and  equipment  is  available  to  the 
employer.  Second,  OSHA  will  deem 
information  on  the  condition  of  the 
installation  to  be  available  to  the 
employer  only  when  the  information  is 
known  by  the  employer  or  can  be 
obtained  by  the  employer  from  existing 
records  through  the  exercise  of 
reasonable  diligence.  OSHA  does  not 
expect  employers  to  make  inspections  of 
worksite  conditions  to  determine  the 
conditions  of  the  installation.  The 
Agency  believes  that,  in  most  instances, 
employees  will  gather  additional 
information  about  worksite  conditions 
after  they  reach  the  worksite.  It  is 
nevertheless  important  that  employers 
provide  employees  with  available 
information  to  aid  the  employees’ 
assessment  of  worksite  conditions  and 
as  a  secondary  precaution  in  case 
employees  at  the  site  fail  to  observe  a 


particular  condition  related  to  their 
safety. 

Paragraph  (a)(1)  of  1926.952  applies 
fully  to  contractors.  Contractors  will 
obtain  much  or  all  of  the  information 
that  they  need  to  comply  with 
§  1926.952(a)(1) — especially  information 
about  the  characteristics  of  electric  lines 
and  equipment — through  the  operation 
of  the  host-contractor  provision  in 
§  1926.950(c). 

Several  commenters  maintained  that, 
in  proposing  this  provision,  OSHA  did 
not  account  for  the  way  work  is 
currently  assigned  to  employees.  (See, 
for  example,  Exs.  0128,  0163,  0177, 

0178,  0201.)  For  instance,  Mr.  James 
Shill  of  Electricities  noted  that  small 
towns  often  assign  work  through  a  town 
manager  who  has  insufficient 
knowledge  of  the  electrical  system  to 
provide  the  required  information  (Ex. 
0178).  Further,  Mr.  James  Gartland  of 
Duke  Energy  described  how  the  process 
commonly  used  to  assign  work  to 
employees  at  many  utilities  was  at  odds 
with  the  proposal: 

Requiring  a  representative  of  the  employer 
(a  manager  or  supervisor)  to  provide 
employees  with  information  necessary  to 
perform  a  job  safely  for  every  job  is 
inconsistent  with  the  use  of  technology  in 
work  management  and  scheduling.  Today’s 
utility  workers  drive  vehicles  equipped  with 
computers  with  wireless  communications. 
They  receive  job  assignments  throughout  the 
day  from  the  computer.  There  frequently  is 
no  direct  supervisor-employee  interface  to 
discuss  specific  work  assignments.  The 
computer-generated  job  assignment  will 
contain  information  related  to  the  location, 
circuit,  and  task  to  be  accomplished  but  no 
information  related  to  unique  hazards  of  this 
assignment.  .  .  . 

It  is  also  inconsistent  with  industry 
practices  to  expect  a  supervisor/manager  to 
conduct  a  pre-job  briefing  at  the  beginning  of 
the  day  as  mentioned  in  the  Note  [to 
proposed  §  1926.952(a)(1)].  Many  utilities 
have  employees  who  report  directly  to  work 
locations  where  their  supervisor/manager  is 
not  present.  They  are  expected  to  do  a  pre¬ 
job  briefing  and  to  assess  hazards  on  their 
own.  There  is  no  company  manager/ 
supervisor  at  the  work  location  to  do  that 
assessment.  [Ex.  0201] 

Some  of  these  commenters  also 
recommended  that  the  Agency  make  it 
clear  (1)  that  the  rule  does  not  require 
a  face-to-face  exchange  of  information 
and  (2)  that  the  exchange  can  be 
provided  through  work  orders  or  in 
conjunction  with  training,  safety 
manuals,  and  written  procedures.  (See, 
for  example,  Exs.  0177,  0201.) 

OSHA  appreciates  these  commenters’ 
concerns  and  therefore  changed  the 
heading  for  paragraph  (a)(1)  to  read 
“Information  provided  by  the 
employer”  to  help  clarify  that  a  separate 
briefing  or  face-to-face  discussion 
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between  the  employer  and  the  employee 
in  charge  is  not  required.  The  Agency 
recognizes  that  assignments  are  made 
through  a  wide  range  of  mechanisms 
that  do  not  always  provide  for  face-to- 
face  contact  between  the  employer  and 
the  employees  performing  the  work.  The 
rule  does  not  require  such  contact.  The 
employer  is  free  to  use  any  mechanism 
that  provides  the  required  information 
before  the  employees  begin  their 
assignment.  For  example,  information 
could  be  provided  through  radio 
communication  with  the  employee  in 
charge,  through  a  written  work  order,  or 
through  a  computer-generated 
assignment  conveyed  electronically. 
Some  of  this  information  may  be 
provided  through  training,  in  a  safety 
manual,  or  through  written  work 
procedures.  However,  the  Agency  will 
deem  such  information  as  meeting 
paragraph  (aKl)  only  if  it  effectively 
communicates  the  information  about  the 
particular  job  in  question  to  the 
employee  in  charge  and  if  employers 
respond  to  these  employees’  questions 
about  this  information  as  it  relates  to  the 
particular  job  in  question. 

Some  commenters  suggested  that 
OSHA  add  certain  explicit  language  to 
the  requirement.  (See,  for  example,  Exs. 
0125,  0127,  0149,  0169,  0171.)  For 
instance,  several  commenters 
recommended  revising  the  rule  to  read: 
“In  assigning  an  employee  or  group  of 
employees  to  perform  a  job,  the 
employer  shall  provide  the  employee  in 
charge  of  the  job  with  any  additional 
information  Imown  by  the  employee’s 
supervisor  that  could  affect  the  safety  of 
the  job  before  the  start  of  the  work’’ 

(Exs.  0125,  0127,  0149).  Other 
commenters  recommended  that  OSHA 
clarify  that  the  employer  need  only 
provide  the  information  once  for  work 
lasting  long  periods  of  time  (Exs.  0169, 
0171). 

OSHA  rejects  these  recommended 
approaches.  First,  the  key  issue  is 
whether  the  information  is  available  to 
the  employer,  not  whether  the 
supervisor  has  knowledge  of  the 
required  information.  Second,  the  final 
rule  requires  the  employer  to  provide 
required  information  in  connection  with 
each  job.  As  stated,  the  information 
must  be  communicated  to  the  employee 
in  charge  in  an  effective  manner. 
Whether  a  prior  communication 
constitutes  an  effective  communication 
depends  on  several  factors,  such  as,  but 
not  limited  to:  The  time  between  the 
prior  communication  and  the  job  at 
hand;  the  manner  in  which  the  prior 
communication  was  made;  the  extent  to 
which  the  prior  job  and  the  present  job 
are  similar;  and  whether  any  additional 


or  different  information  needs  to  be 
provided  with  respect  to  the  present  job. 

OSHA  is  not  including  in  tne  final 
rule  the  note  following  proposed 
paragraph  (a)(1).  This  note  was  to  clarify 
the  meaning  of  the  phrase  “available 
information  necessary  to  perform  the  job 
safely.’’  The  final  rule  does  not  contain 
that  phrase,  and  OSHA  concludes  that 
the  note  is  no  longer  necessary. 

Paragraph  (a)(2),  which  is  being 
adopted  without  substantive  change 
from  the  proposal,  requires  the 
employee  in  charge  of  the  job  to  conduct 
a  job  briefing.  This  provision  comes 
from  existing  §  1910.269(c). 

In  the  2005  notice  extending  the 
comment  period  on  the  proposal,  OSHA 
requested  comments  on  whether  the 
standard  should  include  a  requirement 
to  document  the  joh  briefing.  Comments 
addressing  this  issue  recommended  that 
the  Agency  not  include  such  a 
requirement  in  the  final  rule  because  it 
would  add  to  employers’  paperwork 
burden  without  a  significant  increase  in 
safety.  (See,  for  example,  Exs.  0201, 
0212.)  Considering  the  lack  of  record 
support  for  such  a  provision,  OSHA  is 
not  adopting  a  requirement  to  document 
job  briefings  in  the  final  rule. 

Paragrajm  (b),  which  is  being  adopted 
without  substantive  change  from  the 
proposal,  requires  the  briefing  by  the 
employee  in  charge  to  cover:  Hazards 
and  work  procedures  involved,  special 
precautions,  energy-source  controls,  and 
requirements  for  personal  protective 
equipment.  This  requirement  also 
comes  from  existing  §  1910.269(c). 

Under  final  paragraph  (c)(1),  the 
employee  in  charge  must  conduct  at 
least  one  briefing  before  the  start  of  each 
shift.  Only  one  briefing  in  a  shift  is 
needed  if  all  the  jobs  to  be  performed 
are  repetitive  or  similar.  Additional 
briefings  must  be  conducted  pursuant  to 
final  paragraph  (c)(2)  for  work  involving 
significant  changes  in  routine  that  might 
affect  the  safety  of  the  employees.  For 
example,  if  the  first  two  jobs  of  the  day 
involve  working  on  a  deenergized  line 
and  the  third  job  involves  working  on 
energized  lines  with  live-line  tools, 
separate  briefings  must  be  conducted  for 
each  type  of  job.  It  should  be  noted  that 
additional  job  briefings  provided  under 
paragraph  (c)(2)  are  separate  from  the 
job  briefing  provided  at  the  start  of  the 
shift;  these  briefings  may  not  be 
combined.  Paragraphs  (c)(1)  and  (c)(2), 
which  duplicate  existing 
§  1910.269(c)(1),  have  been  adopted 
without  substantive  change  from  the 
proposal. 

For  routine  work,  under  final 
paragraph  (d)(1),  the  required  briefing 
need  only  consist  of  a  concise 
discussion  outlining  the  tasks  to  be 


performed  and  how  to  perform  them 
safely.  However,  if  the  work  is 
complicated  or  particularly  hazardous 
or  if  the  employees  may  not  be  able  to 
recognize  and  avoid  the  hazards 
involved,  then  a  more  thorough 
discussion  is  required  by  paragraph 
(d)(2).  OSHA  included  a  note  following 
this  paragraph  to  clarify  that,  regardless 
of  how  short  the  discussion  is,  the 
briefing  must  still  address  all  the  topics 
listed  in  paragraph  (b). 

OSHA  received  several  comments  on 
proposed  paragraphs  (d)(1)  and  (d)(2). 
These  commenters  expressed  concern 
that  the  proposed  provisions  were  vague 
and  provided  insufficient  guidance  on 
the  conditions  requiring  more  detailed 
job  briefings.  (See,  for  example,  Exs. 
0162,  0175,  0213.)  For  instance,  MYR 
Group  maintained  that  the  proposal  did 
not  sufficiently  distinguish  between 
work  that  is  “routine”  and  work  that  is 
“complicated”  (Ex.  0162;  Tr.  1335),  and 
TVA  asked  the  Agency  to  define 
“complicated  or  particularly  hazardous” 
(Ex.  0213). 

With  final  paragraphs  (d)(1)  and 
(d)(2),  which  were  t^en  from  existing 
§  1910.269(c)(2),  OSHA  recognizes  that 
employees  are  familiar  with  the  tasks 
and  hazards  involved  in  routine  work. 
However,  it  is  important  to  take  the  time 
to  carefully  discuss  unusual  work 
situations  that  may  pose  additional  or 
different  hazards  to  workers.  (See  also 
the  discussion  of  §  1926.950(b)(4)  earlier 
in  this  section  of  the  preamble.)  The 
Agency  believes  that  it  is  important  for 
the  briefing  to  be  as  detailed  as 
necessary  for  the  hazards  and  work 
practices  involved.  MYR  Group  noted 
that  “the  general  requirement  for  short 
discussions  could  ...  be  applied 
differently  depending  on  the  skill  and 
qualification  of  the  employees  involved 
in  the  work  rather  than  the  work  itself” 
(Ex.  0162).  This  comment  interprets  the 
requirement  correctly,  and  the  Agency 
believes  that  the  language  in  final 
§  1926.952(d)(1)  and  (d)(2),  which 
duplicates  existing  §  1910.269(c)(2), 
appropriately  conveys  this  meaning. 
Accordingly,  a  more  detailed  discussion 
is  required  “[i]f  the  employee  cannot  be 
expected  to  recognize  and  avoid  the 
hazards  involved  in  the  job.”  In 
addition,  the  Agency  has  received  no 
formal  interpretation  requests  related  to 
existing  §  1910.269(c)(2).  Thus,  OSHA 
concludes  that  the  vast  majority  of 
employers  understand  this  provision, 
and  the  Agency  is  adopting 
§  1926.952(d)  without  change  from  the 
proposal. 

OSHA  recognizes  the  importance  of 
job  planning  for  all  employees. 
Although  employees  worldng  alone 
cannot  participate  in  formal  joh 
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briefings,  the  Agency  believes  thnt  an 
employee  who  works  alone  needs  to 
plan  his  or  her  tasks  as  carefully  and 
extensively  as  an  employee  who  works 
as  part  of  a  team.  OSHA  is  aware  of 
several  fatalities  involving  lone 
employees  who  could  have  benefited 
from  better  job  planning,  or  perhaps  a 
briefing  with  the  supervisor,  before  the 
job  started  (Ex.  0400).  In  one  such 
incident,  a  power  line  worker  working 
alone  was  repairing  a  broken  guy. 
Standing  on  the  ground,  the  employee 
had  the  anchor  in  place  and  grabbed  the 
dangling  guy  to  attach  it  to  the  anchor. 
The  guy  contacted  a  7200-volt  overhead 
power  line  that  had  not  been  guarded  or 
insulated.  Had  the  employee  properly 
planned  the  job,  he  would  have  seen 
that  the  guy  was  close  to  the  power  line 
and  could  have  avoided  the  contact 
(jc/.).®^  Therefore,  paragraph  (e),  which 
OSHA  took  from  existing 
§  1910.269(c)(3),  provides  that 
employees  working  alone  do  not  need  to 
conduct  job  briefings,  but  the  employer 
must  ensure  that  that  the  tasks  are 
planned  as  if  a  briefing  were  required. 
This  provision  is  being  adopted  in  the 
final  rule  without  change  from  the 
proposal. 

4.  Section  1926.953,  Enclosed  Spaces 

Section  1926.953  contains 
requirements  for  entry  into,  and  work 
in,  enclosed  spaces.  An  “enclosed 
space”  is  defined  in  final  §  1926.968  as 
a  working  space,  such  as  a  manhole, 
vault,  tunnel,  or  shaft,  that  has  a  limited 
means  of  egress  or  entry,  that  is 
designed  for  periodic  employee  entry 
under  normal  operating  conditions,  and 
that,  under  normal  conditions,  does  not 
contain  a  hazardous  atmosphere,  but 
may  contain  a  hazardous  atmosphere 
under  abnormal  conditions.  The  hazards 
posed  by  enclosed  spaces  consist  of  (1) 
limited  access  and  egress,  (2)  possible 
lack  of  oxygen,  (3)  possible  presence  of 
flammable  gases,  and  (4)  possible 
presence  of  limited  amounts  of  toxic 
chemicals.  The  potential  atmospheric 
hazards  are  caused  by  an  enclosed 
space’s  lack  of  adequate  ventilation  and 
can  normally  be  controlled  through  the 
use  of  continuous  forced-air  ventilation 
alone.  Practices  to  control  these  hazards 
are  widely  recognized  and  are  currently 
in  use  in  electric,  telecommunications, 
and  other  underground  utility 
industries.  Such  practices  include 
testing  for  the  presence  of  flammable 
gases  and  vapors,  testing  for  oxygen 
deficiency,  ventilation  of  the  enclosed 
space,  controls  on  the  use  of  open 


“^This  accident  can  be  viewed  at;  http:// 
imw-osha-gov/pls/imis/accidcntsaarch. accident 
dctail?id=9091]9. 


flames,  and  the  use  of  au  attendant 
outside  the  space.  These  jtractices 
already  are  required  by  existing 
§  1910.269(e)  for  the  maintenance  of 
electric  power  generation,  transmission, 
and  distribution  installations,  and 
OSHA  took  the  requirements  adopted  in 
final  §  1926.953  from  existing 
§  1910.269(e). 

Paragraph  (a)  of  final  §  1926.953, 
which  is  being  adopted  without 
substantive  change  from  the  proposal, 
sets  the  scope  of  the  section’s 
provisions.  Accordingly,  this  section 
applies  only  to  the  types  of  enclosed 
spaces  that  are  routinely  entered  by 
employees  engaged  in  electric  power 
transmission  and  distribution  work  and 
that  are  unique  to  underground  utility 
work.  Work  in  these  spaces  is  part  of  the 
day-to-day  activities  performed  by  some 
of  the  employees  protected  by  this  final 
rule.  Enclosed  spaces  covered  by  tbis 
section  include,  but  are  not  limited  to, 
manholes  and  vaults  that  provide 
employees  access  to  electric  power 
transmission  and  distribution 
equipment. 

There  are  several  types  of  spaces  that 
are  not  covered  by  final  §  1926.953  (or 
the  corresponding  general  industry 
provisions  in  final  §  1910.269(e)).  If 
maintenance  work  is  being  performed  in 
confined  spaces,  it  may  be  covered  by 
OSHA’s  general  industry  permit- 
required  confined  space  (permit-space) 
standard  at  §  1910.146;  this  standard 
applies  to  all  of  general  industry, 
including  industries  engaged  in  electric 
power  generation,  transmission,  and 
distribution  work. 

In  §  1910.146(b),  the  permit-space 
standard  defines  “confined  space”  and 
“permit-required  confined  space.”  A 
confined  space  is  a  space  that:  (1)  Is 
large  enough  and  so  configured  that  an 
employee  can  bodily  enter  and  perform 
assigned  work;  and  (2)  Has  limited  or 
restricted  means  for  entry  or  exit  (for 
example,  tanks,  vessels,  silos,  storage 
bins,  hoppers,  vaults,  and  pits  are 
spaces  that  may  have  limited  means  of 
entry);  and  (3)  Is  not  designed  for 
continuous  employee  occupancy.  A 
permit-required  confined  space  (permit 
space)  is  a  confined  space  that  has  one 
or  more  of  the  following  characteristics; 
(1)  Contains  or  has  a  potential  to  contain 
a  hazardous  atmosphere;  (2)  Contains  a 
material  that  has  the  potential  for 
engulfing  em  entrant;  (3)  Has  an  internal 
configuration  such  that  an  entrant  could 
he  trapped  or  asphyxiated  by  inwardly 
converging  walls  or  by  a  floor  which 
slopes  downward  and  tapers  to  a 
smaller  cross-section;  or  (4)  Contains 
any  other  recognized  serious  safety  or 
health  hazard. 


Section  15)26.953  of  the  final  rule 
aj)plies  to  “enclosed  spaces.”  lly 
definition,  an  enclo.sed  space  is  a 
permit-required  confined  space  under 
§  1926.146.  An  enclo.sed  space  meets  the 
definition  of  a  confined  space — it  is 
large  enough  for  an  employee  to  enter; 
it  has  a  limited  means  of  access  or 
egress;  and  it  is  designed  for  periodic, 
rather  than  continuous,  employee 
occupancy  under  normal  operating 
conditions.  An  enclosed  space  also 
meets  the  definition  of  a  permit  space — 
while  it  is  not  expected  to  contain  a 
hazardous  atmosphere,  it  has  the 
potential  to  contain  one.  OSHA  also 
notes  that  the  definition  of  permit  space 
in  the  general  industry  permit-space 
standard  is  broader  than  the  definition 
of  enclosed  space  in  §  1926.968.  For 
instance,  if  a  space  contains  a  hazardous 
atmosphere  under  normal  conditions, 
that  space  is  a  permit  space  under 
§  1910.146,  but  it  is  not  an  enclosed 
space  under  final  §  1910.269  or  Subpart 
V. 

Paragraph  (b)(6)  of  §  1926.21  specifies 
training  requirements  for  employees 
who  enter  “confined  or  enclosed 
spaces”  as  defined  in  §  1926.21(b)(6)(ii). 

When  §  1926.21(b)(6)  applies,  it 
requires  employers  to:  (1)  Instruct  their 
employees  about  confined-space 
hazards,  the  necessary  precautions  to  be 
taken,  and  protective  and  emergency 
equipment  required;  and  (2)  comply 
with  any  specific  regulations  that  apply 
to  work  in  dangerous  or  potentially 
dangerous  areas.  An  enclosed  space 
under  §  1926.953  also  is  a  confined  or 
enclosed  space  under  §  1926.21(b)(6). 
However,  the  definition  of  confined  or 
enclosed  space  in  §  1926.21(b)(6)  (like 
the  definition  of  permit  space  in  the 
general  industry  permit-space  standard) 
is  broader  than  the  definition  of 
enclosed  space  in  §  1926.968.®® 

Paragraph  (b)(6)  of  §  1926.21  applies 
to  enclosed  spaces  covered  by  final 
§  1926.953  because  employers  covered 
under  subpart  V  are  not  exempt  from 
complying  with  other  applicable 
provisions  in  Part  1926  (see 
§  1926.950(a)(2)).  Section  1926.953  is, 
therefore,  different  from  final 
§  1910.269(e),  which  “applies  to  routine 
entry  into  enclosed  spaces  in  lieu  of  the 
permit-space  entry  requirements 
contained  in  paragraphs  (d)  through  (k) 
of  §  1910.146.”  OSHA  concludes, 
however,  that  an  employer  that  is 
compliant  with  §  1926.953  is  considered 
as  being  in  compliance  with  existing 
§  1926.21(b)(6)  for  entry  into  enclosed 


““Under  §  1926.21  (b)(6)(ii),  a  confined  or 
enclosed  space  is  any  space  having  a  limited  means 
of  ogress,  which  is  subject  to  the  accumulation  of 
toxic  or  flammable  contaminants  or  has  an  oxygon 
deficient  atmosphere. 
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sj)a(;os  oovorcd  by  final  §1020.053. 
'riujroforo,  for  all  practical  purposes, 

§  1026.053  applies  to  routine  entry  into 
enclosed  spaces  in  lieu  of  the 
requirements  contained  in 
§  1026.21(b)(6).  OSHA  is  not  including 
the  “in  lieu  of”  language  in  final 
§  1026.953  because  OSHA  recently 
proposed  a  new  standard  for  confined- 
space  entry  during  construction  work 
(72  FR  67352,  Nov.  28,  2007).  OSHA 
intends  to  revise  §  1926.953  to  include 
appropriate  “in  lieu  of’  language  when 
it  promulgates  the  new  standard. 

Under  final  §  1926.953(a),  entry  into 
an  enclosed  space  to  perform 
construction  work  covered  by  Subpart  V 
must  meet  the  permit-space  entry 
requirements  of  paragraphs  (d)  through 
(k)  of  the  general  industry  permit-space 
standard  at  §  1910.146  when  the 
precautions  taken  under  §§  1926.953 
and  1926.965  are  insufficient  to 
eliminate  hazards  in  the  enclosed  space 
that  endanger  the  life  of  an  entrant  or 
could  interfere  with  escape  from  the 
space.  This  requirement  ensures  that 
employees  working  in  enclosed  spaces 
will  be  afforded  protection  in 
circumstances  in  which  the  Subpart  V 
provisions  are  insufficiently 
protective.®® 

Some  employers  may  prefer  to 
comply  with  §  1910.146  instead  of 
§  1926.953  for  entry  into  enclosed 
spaces  covered  by  Subpart  V.  Because 
the  provisions  of  §  1910.146  protect 
employees  entering  enclosed  spaces  at 
least  as  effectively  as  §  1926.953,  OSHA 
will  accept  compliance  with  §  1910.146 
as  meeting  the  enclosed-space  entry 
requirements  of  §  1926.953.  OSHA 
included  a  note  to  this  effect 
immediately  following  final 
§  1926.953(o).  The  Agency  is  adopting 
the  note  as  proposed. 

MYR  Group  opposed  applying  the 
general  industry  standard  for  permit 
spaces  to  construction  work.  The 
company  argued  that  subpart  V  should 
not  incorporate  “standard  requirements 
that  have  already  been  rejected  for 
construction  work”  and  recommended 
that  the  Agency  develop  requirements 
specific  “to  electrical  construction  work 
or  through  the  proposed  and  pending 


Section  1926.953  thus  functions  similarly  to 
corresponding  provisions  in  §  1910.146.  An 
employer  need  not  follow  the  permit-entry 
requirements  of  §  1910.146  for  spaces  where  the 
hazards  have  been  completely  eliminated,  or  for 
limited  situations  in  which  OSHA  permits  the  use 
of  alternative  procedures  (§  1910.146(c)(5)  and 
(o)(7)).  The  spaces  for  which  alternative  procedures 
may  be  used  are  similar  to  “enclosed  spaces,”  as 
defined  in  this  final  rule,  and  the  alternative 
procedures  themselves  are  similar  to  the  procedures 
contained  in  final  §1926.953  (§  1910.146(c)(5):  58 
KK  4462,  4486-4489,  )an.  14,  1993). 


.sopanito  coiifiiiud  space  standard  for 
con.struction”  (Kx.  0162). 

OSHA  di.sagroos  with  this  commont. 
'Die  Agency  developed  the  enclosed- 
space  provisions  in  existing  §  1910.269 
to  protect  employees  during  routine 
entry  into  enclosed  spaces.  As  discussed 
in  detail  previously,  OSHA  concluded 
that  the  requirements  for  work  on 
electric  power  generation,  transmission, 
and  distribution  installations  should 
generally  be  the  same  regardless  of 
whether  the  work  is  covered  by  final 
§  1910.269  or  subpart  V.  (See  the 
summary  and  explanation  for  final 
§  1926.950(a)(1),  earlier  in  this  section 
of  the  preamble.)  For  the  purpose  of 
routine  entry  into  these  spaces,  OSHA 
concludes  that  it  is  appropriate  for 
employers  to  follow  the  same  rules  with 
respect  to  both  construction  and  general 
industry  work. 

OSHA  also  is  applying  the  general 
industry  permit-space  standard  to  work 
in  enclosed  spaces  when  the  hazards 
remaining  in  the  enclosed  space 
endanger  the  life  of  an  entrant  or  could 
interfere  with  escape  from  the  space 
after  an  employer  takes  the  precautions 
required  by  §§  1926.953  and  1926.965. 
This  action  is  necessary  because,  as 
OSHA  noted  in  the  proposed 
construction  standard  for  confined 
spaces,  “the  existing  construction 
standard  for  confined  and  enclosed 
spaces  at  29  CFR  1926.21(b)(6)  does  not 
adequately  protect  construction 
employees  in  confined  spaces  from 
atmospheric,  mechanical,  and  other 
hazards”  (72  FR  67354).  OSHA  notes, 
however,  that  the  references  to  the 
general  industry  standard  in  final 
§  1926.953  are  included  as  a  placeholder 
pending  the  promulgation  of  the 
confined  spaces  in  construction 
standard.  OSHA  intends  to  change  these 
references  to  refer  to  the  construction 
standard  when  it  promulgates  that 
standard. 

Paragraph  (a)  in  final  §  1926.953 
provides  that  §  1926.953  does  not  apply 
to  vented  vaults  under  certain 
conditions.  Permanent  ventilation  in 
vented  vaults  prevents  a  hazardous 
atmosphere  from  accumulating. 
However,  the  intake  or  exhaust  of  a 
vented  vault  could  be  clogged,  limiting 
the  flow  of  air  through  the  vaults.  The 
employee  in  such  cases  would  be 
exposed  to  the  same  hazards  presented 
by  unvented  vaults.  Additionally, 
mechanical  ventilation  for  a  vault  so 
equipped  may  fail  to  operate.  To  ensure 
that  the  employee  is  protected  from  the 
hazards  posed  by  lack  of  proper 
ventilation,  the  final  rule  exempts 
vented  vaults  only  if  the  employer 
determines  that  the  ventilation  is 
operating  to  protect  employees.  This 


determination  mu.st  ensun!  that 
ventilation  openings  are  clear  and  that 
any  permanently  in.stalled  mechanical 
ventilating  equipment  is  in  proper 
working  order. 

Section  1926.953  also  does  not  apply 
to  spaces  not  designed  for  periodic  entry 
by  employees  during  normal  operating 
conditions,  such  as  spaces  that  require 
energy  sources  to  be  isolated  or  fluids  to 
be  drained  before  an  employee  can 
safely  enter.  These  types  of  spaces 
include,  but  are  not  limited  to,  boilers, 
fuel  tanks,  coal  bunkers,  and 
transformer  and  circuit  breaker  cases. 

As  explained  in  the  preamble  to  the 
1994  §  1910.269  final  rule,  the  measures 
required  in  existing  §  1910.269(e)  (and, 
by  implication,  final  §  1926.953)  are  not 
adequate  to  protect  employees  from  the 
various  hazards  posed  by  these  types  of 
permit-entry  confined  spaces  (59  FR 
4364-4367). 

MYR  Group  commented  that  subpart 
V’s  definition  of  “enclosed  space”  was 
“overly  narrow  and  unclear”  because 
“there  is  no  specific  basis  for  creation  of 
such  a  broad  definition  solely  for 
electrical  work”  (Ex.  0162). 

OSHA  disagrees  with  this  comment. 
The  Agency  derived  the  definition  from 
the  definition  of  “enclosed  space”  in 
existing  §  1910.269(x).  As  explained  in 
the  preamble  to  the  1994  §  1910.269 
final  rule,  OSHA  narrowly  tailored  the 
definition  of  “enclosed  space”  to  the 
protective  measures  required  by  existing 
§  1910.269(e)  (59  FR  4364-4367).  A 
broader  definition  would  involve  permit 
spaces  presenting  hazards  against  which 
final  §  1926.953  would  not  offer 
protection.  Therefore,  OSHA  is  adopting 
the  definition  of  “enclosed  space”  as 
proposed.  However,  OSHA  is  not 
adopting  the  proposed  note  in  final 
§  1926.968.®®  The  proposed  note,  which 
appears  in  existing  §  1910.269(x), 
describes  types  of  spaces  that  are 
enclosed,  but  that  do  not  meet  the 
definition  of  “enclosed  space,”  and 
explains  that  such  spaces  meet  the 
definition  of  permit  spaces  in 
§  1910.146  and  that  entries  into  those 
spaces  must  conform  to  that  standard. 
Although  the  types  of  spaces  described 
in  the  proposed  note  do  not  meet  the 
definition  of  “enclosed  space”  in  either 
the  general  industry  or  construction 
standard,  §  1910.146  does  not  apply  to 
confined-space  entry  during 
construction  work.  Gonsequently,  the 
final  rule  does  not  include  the  note  to 
the  definition  of  “enclosed  space”  in 
final  §  1926.968.  OSHA  intends  to  revise 
§  1926.968  to  include  an  appropriate 
note  to  the  definition  of  “enclo.sed 


'"'OSHA  is  not  removing  the  existing  note  to  that 
definition  from  final  §  1910.269(x). 
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space”  when  it  promulgates  the  new 
standard  for  confined-space  entry 
during  construction  work. 

Paragraph  (b),  which  is  being  adopted 
without  substantive  change  from  the 
proposal,  contains  the  general 
requirement  that  employers  ensure  the 
use  of  safe  work  practices  for  entry  into, 
and  work  in,  enclosed  spaces  and  for 
rescue  of  employees  from  such  spaces. 
These  safe  work  practices  ensure  that 
employees  are  protected  against  hazards 
in  the  enclosed  space  and  include, 
among  others,  the  practices  specified  in 
paragraphs  (e)  through  (o). 

Paragraph  (c),  which  is  being  adopted 
without  substantive  change  from  the 
proposal,  requires  each  employee  who 
enters  enclosed  spaces,  or  who  serves  as 
an  attendant,  to  be  trained  in  the 
hazards  associated  with  enclosed-space 
entry  and  in  enclosed-space  entry  and 
rescue  procedures.  This  training  must 
ensure  that  employees  are  trained  to 
work  safely  in  enclosed  spaces  and  that 
they  will  be  knowledgeable  of  the 
rescue  procedures  in  the  event  that  an 
emergency  arises  within  the  space. 

Paragraph  (d),  which  is  being  adopted 
without  change  from  the  proposal, 
requires  that  the  employer  provide 
equipment  that  will  assure  the  prompt 
and  safe  re.scue  of  employees  from  the 
enclosed  space.  This  requirement  is 
nece.ssary  to  ensure  that  emjjloyees  who 
are  injured  in  enclosed  spaces  will  he 
retrieved  from  the  .sjiaces.  The 
e(|nij)inent  must  enahh;  a  rescuer  to 
remove  an  injured  employee  from  the 
encloscid  space  (jiiickly  and  without 
injury  to  the  rescuer  or  further  hcirm  to 
the  injured  emj)loye(!.  A  harness, 
lifeline,  and  .self-supporting  winch  can 
normally  he  n.sed  for  this  ])nrpose. 

Mr.  I.eo  Mnck(!rhei(le  with  .Safety 
(lonsnlting  Services  recommended  that, 
hecan.se  of  the  risk  of  arc  hazards,  OSllA 
should  exj)licitly  retjuire  noncondnctive 
and  flame-resistance-rated  rescaie 
ecjnipment  that  meets  ASTM  F887, 
Standard  Specifications  for  Personal 
Climbing  Equipment  (Ex.  0180).  He 
argued  that  the  general  industry 
confined  space  standard  does  not 
protect  against  arc-flash  and  electric- 
shock  hazards  and  contrasted  proposed 
paragraph  (d)  with  provisions  in 
proposed  §  1926.960  that  do  require 
protection  from  these  hazards  (id.). 

OSHA  rejects  this  recommendation. 
First,  work  in  enclosed  spaces  does  not 
always  pose  arc-flash  or  electric-shock 
hazards.  Sometimes,  employees  enter 
spaces  to  take  readings  or  perform 
inspections;  during  these  activities  these 
hazards  are  unlikely  to  be  present,®^  or 


It  is  possible  under  certain  circumstances  that 
employees  taking  readings  or  performing  inspection 


there  may  be  no  energized  electric 
equipment  present. 

Second,  addressing  arc-flash  and 
electric-shock  hazards  in  §  1926.953 
would  be  unnecessarily  duplicative,  as 
these  hazards  are  more  appropriately 
addressed  in  §  1926.960,  which  applies 
to  work  on  or  near  exposed  live  parts. 
When  work  is  performed  within 
reaching  distance  of  exposed  energized 
parts  of  equipment,  final  §  1926.960(f) 
requires  the  employer  to  ensure  that 
each  employee  removes,  or  renders 
noncondnctive,  all  exposed  conductive 
articles,  unless  such  articles  do  not 
increase  the  hazards  associated  with 
contact  with  the  energized  parts.  This 
provision  covers  conductive  articles  on 
harnesses.  Paragraph  (c)(l)(iii)  of  final 
§  1926.960  requires  the  employer  to 
ensure  that  employees  do  not  take 
conductive  objects,  such  as  conductive 
lifelines,  closer  to  energized  parts  than 
the  employer’s  established  minimum 
approach  distances,  unless  the  live  parts 
or  conductive  objects  are  insulated. ^2 
Because,  in  a  rescue  situation,  the 
attendant  would  not  have  control  over 
how  close  the  lifeline  got  to  exposed 
energized  parts,  any  lifeline  would  have 
to  be  insulated,  or  the  live  parts  woiild 
have  to  he  insulated,  to  protect  the 
attendant  and  the  entrant  again.st 
(ilectric  shock.  Paragraph  (g)(1)  of  final 
S  1926.960  requires  the  employer  to 
a.sse.ss  the  work])la(:(!  to  determine  if 
each  employee  is  (!xpo.s(;d  to  hazards 
from  llames  or  (ilectric  arcs.  This 
asse.ssment  can  guide  the  selection  of 
resciK!  (‘(juipment  that  can  effect  .safe 
re.scu(!  when  em|)loyees  are  exj)os(!(l  to 
lluise  hazards.  If  there  is  a  risk  that  an 
electric  arc  could  occur  in  an  enclosed 
s|)ace,  then  tlu;  niscue  ecjuipment  mu.st 
he  capable  of  withstanding  that 
hazardous  condition. 

Some  conditions  within  an  enclo.sed 
space,  .such  as  high  temperature  and 
high  [)re.ssure,  make  it  hazardous  to 
remove  a  cover  from  the  .sj)ace.  For 
example,  if  high  pro.ssurc  is  pre.sent 
within  the  space,  the  cover  could  be 
blown  off  in  the  proce.ss  of  removing  it. 
Paragraph  (e),  which  is  being  adopted 
without  substantive  change  from  the 
proposal,  protects  against  these  hazards 
by  requiring  a  determination  of  whether 
it  is  safe  to  remove  the  cover.  This 
determination  must  include  checking 
for  the  presence  of  any  atmospheric 
pressure  or  temperature  differences 


activities  could  be  exposed  to  arc-flash  hazards.  See 
the  discussion  of  arc-flash  hazard  assessment  under 
the  summary  and  explanation  for  final 
§  1926.960(g)(1),  later  in  this  section  of  the 
preamble. 

“2  There  is  a  third  exception  associated  with  live- 
line  barehand  work,  which  is  generally  inapplicable 
in  enclosed  spaces. 


(generally  between  the  inside  and 
outside  of  the  enclosed  space)  and 
evaluating  whether  there  might  be  a 
hazardous  atmosphere  in  the  space. 
Furthermore,  any  condition  making  it 
unsafe  for  employees  to  remove  the 
cover  must  be  eliminated  (that  is, 
reduced  to  the  extent  that  it  is  no  longer 
unsafe)  before  the  cover  is  removed.  A 
note  following  paragraph  (e)  clarifies 
that  this  determination  may  consist  of 
checking  the  conditions  that  might 
foreseeably  be  inside  the  enclosed 
space.  For  example,  the  cover  could  be 
checked  to  see  if  it  is  hot  and,  if  it  is 
fastened  in  place,  it  could  be  loosened 
gradually  to  release  any  residual 
pressure.  The  note  also  clarifies  that,  to 
evaluate  whether  there  might  be  a 
hazardous  atmosphere  in  the  space,  an 
evaluation  needs  to  be  made  of  whether 
conditions  at  the  site  could  cause  a 
hazardous  atmosphere  to  accumulate  in 
the  space. 

Paragraph  (f),  which  is  being  adopted 
without  substantive  change  from  the 
proposal,  requires  that,  when  covers  are 
removed,  openings  to  enclosed  spaces 
be  promptly  guarded  to  protect 
employees  from  falling  into  the  space 
and  to  jjrotect  employees  in  the 
enclosed  space  from  being  injured  by 
objects  entering  the  .space.  The  guard 
could  he  a  railing,  a  teinj)orary  covcsr,  or 
any  other  harrier  tliiit  provides  the 
nujidred  j)rote(;tion. 

Paragraph  (g),  which  is  Ixiiiig  ado|)ted 
without  suhslantivi!  change  from  the 
|)ro|)o.sal,  |)rohihi(.s  lanployees  from 
(altering  enclo.sed  sjiaces  that  contain  a 
hazardous  atmosplua'e  unless  the  (aitry 
conforms  to  the  gmuaal  indn.stry  |)ermit- 
sjiace  standard  at  1910.146. 
Accordingly,  if  an  (miry  is  to  he  made 
while  a  hazardous  atmo.s|)here  is 
pre.sent  in  the  enclo.sed  space,  the  entry 
must  conform  to  the  general  indn.stry 
])ermit-re(|uired  confined  spaces 
.standard  at  §  1910.146.’'''  Once  the 
hazardous  atmosphere  is  removed  (for 
examjjle,  by  ventilating  the  enclo.sed 
space),  employees  may  enter  the 
enclosed  space  following  the  provi.sions 
in  §1926.953. 

The  use  of  the  term  “entry”  in  this 
paragraph  of  §  1926.953  is  consistent 
with  the  use  of  that  term  in  §  1910.146, 
and  OSHA  proposed  to  include  the 
§  1910.146  definition  of  “entry”  in 
Subpart  V.  Two  commenters  objected  to 
the  proposed  definition  of  “entry”  on 
the  basis  that  the  definition  would 


**2  As  stated  previously,  the  references  to  the 
general  industry  standard  in  final  §  1926.953  are 
included  as  a  placeholder  pending  the 
promulgation  of  the  confined  spaces  in  construction 
standard.  OSHA  intends  to  change  these  references 
to  refer  to  the  construction  standard  when  it 
promulgates  that  standard. 
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prevent  them  from  hanging  a  tag  in  the 
chimney  of  a  manhole  with  a  fault  (Exs. 
0157,  0227).  Consolidated  Edison 
Company  of  New  York  (ConEd) 
described  their  opposition  to  the 
proposed  definition  of  “entry”  as 
follows: 

In  order  to  comply  with  §  1910.269(t)(7)(i), 
Con  Edison  utilizes  an  identification  system 
for  structures  that  have  cable  and  joint 
abnormalities.  This  system  requires  the 
identifying  crew  to  hang  a  tag  (in  our 
nomenclature,  a  D-Fault  tag)  in  the  chimney 
of  the  manhole.  This  red  tag  is  a  clear 
indication  to  any  other  personnel  who  may 
attempt  to  enter  the  structure  that  the  entry 
should  not  be  made.  This  tagging  system  is 
an  integral  part  of  our  compliance  method 
and  of  protecting  oiu"  employees.  If  OSHA 
adds  the  definition  as  proposed,  it  will 
prevent  us  from  breaking  the  plane  of  the 
opening  and  hence  prevent  us  from  hanging 
the  tag.  This  process  will  reduce,  not  increase 
the  safety  of  our  employees  and  as  such  will 
have  the  opposite  effect  from  what  OSHA  is 
trying  to  accomplish.  [Ex.  0157] 

EEI  recommended  instead  that  “that  the 
Agency  grant  electric  utilities  an 
[exemption  from]  the  definition  for 
[§  191 0.269] (tK7)  Protection  against 
faults,  to  allow  utilities  to  properly 
c:omply”  (Ex.  0227). 

OSllA  rejects  (iouEd’s 
recommeudatiou.  Paragraj)h  (g)  of  final 
1926.95.'l  does  not  jjreclude  einploytjrs 
from  hanging  lags  in  the  chimney  of  a 
manhole  with  a  fault.  'I'o  the  conlr<iry, 
the  rule  permits  entry  into  an  enclo.sed 
space  that  contains  a  ha/.ardons 
atmosphei'(!  if  entry  conionns  to  the 
general  industry  permit-s|)ace  standard. 
Moreover,  if  there  is  no  hazardous 
atmos|)here  in  the  s|)ace,  employees 
may  enter  when  the  entry  coidorms  to 
^  1926.9.59.  ( ).SI  lA  concludes  that  the 
))ropo.s(!d  deliintion  is,  thenddre, 
a|)|)ro|)riate  as  it  a|)|)lies  to  final 
§  192().953  and  the  corres|)onding 
recinirements  in  final  1910.269(e). 

OSllA  also  rej(!cts  EEl’s 
recommendation,  h(!canse  it  is 
nnneces.sary.  The  definition  of  “entry,” 
as  jnoposod  and  adopted,  applies  only 
to  the  use  of  that  term  in  final 
§§  1910.269(e)  and  1926.953.  The 
definition  does  not  apply  to  final 
§  1910.269(t)(7)(i)  or  §  1926.965(h)(1). 
(See  the  summary  and  explanation  for 
final  §  1926.965(h)(1)  for  the  response  to 
ConEd’s  and  EEI’s  concerns  that  this 
provision,  and  its  counterpart  in 
§  1910.269(t)(7)(i),  would  preclude  an 
employer  from  hanging  a  tag  in  the 
chimney  of  a  manhole  or  vault  to 
indicate  the  presence  of  a  faulted  cable.) 

Paragraph  (h),  which  has  been 
adopted  with  clarifying  revisions  from 
the  proposal,  requires  an  attendant  with 
first-aid  training,  including  CPR,  to  be 
immediately  available  outside  the 


enclosed  space  to  provide  assistance 
when  a  hazard  exists  because  of  traffic 
patterns  in  the  area  of  the  opening  used 
for  entry.®"*  This  paragraph  does  not 
prohibit  the  attendant  from  performing 
other  duties  outside  the  enclosed  space, 
as  long  as  those  duties  do  not  distract 
the  attendant  from  monitoring 
employees  who  are  in  the  enclosed 
space  (entrants)  and  ensuring  that  it  is 
safe  to  enter  and  exit  the  space.  This 
paragraph  has  two  purposes:  To  protect 
the  entrant  from  hazards  involving 
traffic  patterns  while  the  entrant  is 
entering  or  exiting  the  space  and  to 
provide  assistance  in  an  emergency. 

Mr.  Frank  Brockman  with  Farmers 
Rural  Electric  Cooperative  Corporation 
noted  that  attendants  should  never  be 
allowed  to  enter  manholes  or  confined 
spaces  (Ex.  0173). 

The  final  rule,  like  the  proposal, 
requires  the  attendant  to  remain 
immediately  available  outside  the 
enclosed  space  during  the  entire  entry. 

If  the  attendant  were  permitted  to  enter 
the  enclosed  space  during  entry,  he  or 
she  might  not  be  able  to  assist  the 
entrant.  For  example,  if  traffic-pattern 
hazards  are  present  in  the  area  of  the 
oj)ening  to  the  enclosed  space  and  if  the 
attendant  enters  the  s])ac(!,  then  both  the 
attendant  and  the  workers  he  or  slu;  is 
])rolectiug  would  he  vulmuahle  upon 
leaving  the  (aiclosed  s|)a(:e  because  no 
one  would  he  pre.seiit  to  iniidiidze  or 
control  t he  Iraliic-pallerii  hazards. 
Therefore,  the  final  rule  .s|)e(:iiies  that 
theatleiidant  must  remain  outside  the 
enclo.sed  space  during  the  entire  entry 
|)roce.s.s.  It  should  he  noted  that  the 
rescue  e(|uipment  reijidred  hy  |)aragraph 
(d)  will  enable  the  entraid  to  rescue  the 
entrant  from  the.s|)ace  before 
administering  any  nec(!.ssary  first  aid. 

Mr.  I.ee  Marches.sault  of  Workplace 
Safely  .Solutions  recommended  that 
paragraph  (h)  nuiuire  llu!  attendaid  to  he 
trained  in  CFK,  in  addition  tt)  first-aid 
traiidng  (Ex.  0196;  Tr.  575).  lie  noted 
that  the  electrical  hazards  in  the  space, 
as  well  as  other  hazards,  might  pre.sent 
a  need  for  CPR  (Tr.  598). 

OSHA  is  clarifying  paragraph  (h)  in 
the  final  rule.  The  proposed  rule 
required  training  in  first  aid,  including 
CPR,  so  that  the  attendant  could  provide 
emergency  assistance  in  case  of  injury. 
This  is  the  type  of  training  required  by 
§  1926.951(b).  However,  the  reference  to 
§  1926.951(b)(1)  in  the  proposal  likely 
caused  Mr.  Marchessault  to  misinterpret 


“^Typically,  workers  direct  traffic  away  from  the 
work  area  using  traffic  control  devices,  as  required 
by  §  1926.967(gl.  When  the  resultant  traffic  patterns 
(that  is,  the  flow  of  traffic)  could  bring  vehicles 
close  to  the  enclosed  space  entrance  (for  example, 
when  the  work  reduces  the  number  of  traffic  lanes), 
the  employer  must  provide  an  attendant. 


the  requirement.  Therefore,  the  Agency 
included  a  definition  of  “first-aid 
training”  in  §  1926.968  in  the  final  rule. 
That  definition  states  that  first-aid 
training  is  training  in  the  initial  care, 
including  cardiopulmonary 
resuscitation  (which  includes  chest 
compressions,  rescue  breathing,  and,  as 
appropriate,  other  heart  and  lung 
resuscitation  techniques),  performed  by 
a  person  who  is  not  a  medical 
practitioner,  of  a  sick  or  injured  person 
until  definitive  medical  treatment  can 
be  administered.  The  definition  clarifies 
that,  wherever  first-aid  training  is 
required  by  the  final  rule,  CPR  training 
must  be  included. OSHA  also  dropped 
the  proposed  cross-reference  to 
§  1926.951(b)(1),  as  it  is  no  longer 
necessary. 

Mr.  Anthony  Ahem  with  the  Ohio 
Rural  Electric  Cooperatives 
recommended  that  an  attendant  always 
be  available  for  enclosed-space 
operations,  not  just  when  traffic-pattern 
hazards  exist  (Ex.  0186). 

OSHA  is  not  adopting  this 
recommendation.  By  definition,  an 
enc;losed  space  contains  a  hazardous 
atmosphere  only  under  abnormal 
conditions.  The  Agency  jueviously 
concluded  that  these  spaces  do  not 
j)res(!ut  th(!  ty|)e  of  atmos|)heric  hazards 
that  warrant  the  |)re.sence  of  aii 
attendant  after  the  em|)loyer  takes 
pntcautious  such  as  those  re(|uire(l  by 
§  192().953.  (.S«:e,  for  exam|>le,  58  FK 
4485  4488.)  In  addition,  as  |)rovided  in 
final  1 92(>. 953(a),  when  a  hazardous 
atmosphere  is  jn'esent  alter  the 
em|)loyer  takes  the  |)re(:ant ions  re(|nired 
hy  this  section,  paragraphs  (d)  through 
(k)  of  ( ).SI  lA’s  general  industry  |)(!rmil 
s|)a(:e  slandarcl,  ^  1910.146,  which  do 
r(!(|uire  iiltendants,  a|)])ly.  'I'herefore,  the 
Ag(!ncy  coiicluded  that,  when  paragraph 
(h)  a|)])lie.s,  the  only  hazards  (other  than 
electrical)  that  nec(!.ssitat(!  the  |)re.seuc(! 
of  an  attendant  while  work  is  being 
])erformed  in  an  enclosed  .space  are 
traffic-pattern  hazards  in  the  area  of  the 
opening  used  for  entering  and  exiting 
the  enclosed  space.  OSHA  notes  that 
even  if  no  traffic-pattern  hazards  are 
present,  an  attendant  is  required  under 
§  1926.965(d)  of  the  final  rule  while 
work  is  being  performed  in  a  manhole 
or  vault  containing  energized  electric 
equipment.  A  note  to  this  effect  follows 
final  §  1926.953(h). 

Mr.  Leo  Muckerheide  with  Safety 
Consulting  Services  commented  that  the 
purpose  of  proposed  paragraph  (h)  was 
confusing  because  the  purpose  of  the 
requirement  as  stated  in  the  first 


05  The  definition  also  clarifies  that  CPR  training 
includes  resuscitation  techniques  both  for  the  heart 
and  for  the  lungs. 
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sentence — that  is,  protecting  entrants 
from  traffic-pattern  hazards — differs 
from  the  attendant’s  duties  as  noted  in 
the  second  sentence — ^monitoring 
employees  within  the  space.  He 
recommended  that  OSHA  revise  the 
second  sentence  of  that  paragraph  as 
follows: 

That  person  is  not  precluded  from 
performing  other  duties  outside  the  enclosed 
space  if  these  duties  do  not  distract  the 
attendant  from  monitoring  the  traffic  patterns 
outside  the  enclosed  space.  [Ex.  0180] 

OSHA  rejects  Mr.  Muckerheide’s 
recommended  language.  Part  of  the 
attendant’s  duty  to  monitor  employees 
in  the  space  is  to  warn  entrants 
preparing  to  exit  an  enclosed  space 
about  hazards  involving  traffic  patterns. 

If  the  attendant  is  watching  traffic 
patterns  instead  of  monitoring  the 
entrant,  the  entrant  might  not  receive 
warnings  about  that  traffic  before  exiting 
the  space.  When  the  entrant  is  ready  to 
exit  the  space,  the  attendant  can  then 
monitor  or  direct  traffic  and  let  the 
entrant  know  when  it  is  safe  to  exit  the 
space.  On  the  other  hand,  OSHA  agrees 
with  Mr.  Muckerheide  that  the  duties  of 
the  attendant  may  not  be  clear  from  the 
language  of  the  provision  as  proposed. 
Therefore,  OSHA  revised  the  language 
in  final  paragraph  (h)  to  make  it  clear 
that  ensuring  that  it  is  safe  to  enter  and 
exit  an  enclosed  space  is  part  of  the 
attendant’s  duties. 

Paragraph  (i),  which  is  being  adopted 
without  change  from  the  proposal, 
requires  that  test  instruments  used  to 
monitor  atmospheres  in  enclosed  spaces 
have  a  minimum  accuracy  of  ±10 
percent  and  be  kept  in  calibration.  This 
provision  will  ensure  that  test 
measurements  are  accurate  so  that 
hazardous  conditions  will  be  detected 
when  they  arise.  The  accuracy  of 
instruments  used  for  testing  the 
atmosphere  of  these  spaces  is  important 
for  employee  safety,  and  calibration  is 
critical  to  test-instrument  accuracy.  As 
noted  in  the  preamble  to  the  proposal 
and  to  the  1994  §  1910.269  final  rule, 
OSHA  considers  ±10  percent  to  be  the 
minimum  accuracy  needed  to  detect 
hazardous  conditions  reliably  (70  FR 
34849,  59  FR  4369). 

Two  commenters  objected  to  the 
proposed  requirements  (Exs.  0128, 

0227).  EEI  recommended  that  the 
standard  only  require  “that  test 
instruments  be  kept  in  calibration  using 
the  recommendations  set  forth  by  the 
specific  manufacturer’’  and  not  address 
accuracy  (Ex.  0227).  Mr.  Mark  Spence  of 
Dow  Chemical  Company  argued  that 
OSHA  did  not  demonstrate  that  the 
provision  was  necessary  or  that 
calibration  has  been  a  problem  (Ex. 


0128).  He  stated  that  the  general 
industry  permit-space  standard  did  not 
contain  such  a  requirement,  but  only 
requires  that  the  atmospheres  in  spaces 
be  monitored  (id.). 

OSHA  rejects  the  recommendations 
from  these  two  commenters.  Mr.  Spence 
is  incorrect.  The  permit-space  standard 
requires  test  equipment  to  be  calibrated. 
As  mentioned  previously, 

§  1910.146(c)(5)  contains  requirements 
for  alternative  procedures  for  permit 
spaces  that  are  analogous  to  the 
enclosed-space  requirements  contained 
in  §  1926.953  of  the  final  rule.  Paragraph 
(c)(5)(ii)(C)  of  §  1910.146  requires 
atmospheric  testing  using  a  calibrated 
test  instrument.  Paragraph  (d)  of 
§  1910.146,  which  contains 
requirements  for  permit-required 
confined-space  programs,  specifies,  at 
paragraph  (d)(4)(i),  that  employers 
maintain  “[tjesting  and  monitoring 
equipment  needed  to  comply  with 
paragraph  (d)(5).’’  As  OSHA  concluded 
in  the  preamble  to  the  general  industry 
permit-space  final  rule,  if  test 
equipment  “is  properly  selected, 
calibrated,  and  maintained  .  .  .,  the 
testing  and  monitoring  needs  for  entry 
and  work  in  permit-required  confined 
spaces  can  be  effectively  met’’  (58  FR 
4498).  Thus,  the  use  of  inaccurate  or 
uncalibrated  test  instruments  does  not 
meet  the  permit-space  standard. 

OSHA  rejects  EEI’s  recommendation 
that  the  standard  not  address  accuracy. 
The  Agency  concluded  in  the  1994 
§  1910.269  rulemaking  that  the 
requirement  for  test  instruments  to  be 
accurate  within  ±10  percent  was 
reasonably  necessary  for  the  protection 
of  employees  (59  FR  4369).  OSHA 
continues  to  believe  that  the  accuracy  of 
instruments  used  for  testing  the 
atmosphere  of  these  spaces  is  important, 
and  EEI  offered  no  evidence  to  the 
contrary. 

OSHA  also  rejects  EEI’s  assertion  that 
equipment  calibrated  to  manufacturers’ 
specification  is  an  adequate  substitute 
for  test  equipment  accuracy.  Calibration 
and  accuracy  are  not  synonymous.  A 
calibrated  test  instrument  is  one  that  has 
been  compared  to  a  standard  reference 
source  for  the  substance  (oxygen,  or  a 
toxic  or  flammable  gas)  to  be  measured. 
Accuracy  is  a  measure  of  the  precision 
with  which  the  substance  can  be 
measured.  An  oxygen  meter,  for 
example,  with  an  accuracy  of  ±20 
percent  could  give  a  reading  as  much  as 
20  percent  above  or  below  the  actual 
oxygen  content  even  when  it  is  properly 
calibrated.  It  is  evident  that  this 
calibrated  instrument  would  not  meet 
the  final  rule’s  minimum  accuracy 
requirement  of  ±10  percent. 


Several  commenters  recommended 
that  OSHA  include  in  the  final  rule 
specific  requirements  on  how  to  keep 
instruments  calibrated.  (See,  for 
example,  Exs.  0196,  0211,  0227.)  For 
instance,  ISEA  recommended  that 
OSHA  refer  employers  and  employees 
to  the  Agency’s  Safety  and  Health 
Information  Bulletin  “Verification  of 
Calibration  for  Direct-Reading  Portable 
Gas  Monitors’’  (SHIB  05-04-2004)  for 
information  on  this  topic  (Ex.  0211).®® 

As  noted  earlier,  EEI  recommended  that 
test  instruments  be  calibrated  in 
accordance  with  manufacturers’ 
instructions  (Ex.  0227).  Another 
commenter,  Mr.  Lee  Marchessault  with 
Workplace  Safety  Solutions  agreed  that 
the  standard  should  require  calibration 
in  accordance  with  manufacturers’ 
instructions  because  test  instruments 
“may  go  out  of  calibration  2  hours  after 
being  calibrated’’  (Ex.  0196). 

OSHA  is  not  adopting  these 
recommendations.  The  Agency  decided 
to  adopt  a  performance-based  approach 
for  this  requirement  to  provide 
compliance  flexibility.  OSHA  considers 
a  test  instrument  to  be  “kept  in 
calibration,’’  as  required  by  paragraph 
(i),  when  the  employer  follows  the 
manufacturers’  calibration  instructions 
or  other  reasonable  guidelines  for  the 
calibration  of  the  instrument  involved. 
The  Agency  anticipates  that  most 
employers  will  follow  manufacturers’ 
instructions.  However,  these 
instructions  might  not  be  available  if  the 
manufacturer  has  gone  out  of  business. 
In  addition,  there  are  other  sources  of 
information  on  proper  calibration 
methods.  As  mentioned  earlier,  ISEA 
noted  one  appropriate  source  of 
information  that  can  be  used  instead, 
although  the  Agency  decided  against 
including  a  reference  to  that  publication 
in  the  final  rule. 

Mr.  Kevin  Taylor  with  the  Lyondell 
Chemical  Company  asked  for 
clarification  of  the  requirement  that  test 
instruments  have  a  minimum  accuracy 
of  ±10  percent  (Ex.  0218).  He  inquired 
whether  that  level  of  accuracy  was 
needed  for  each  measured  gas  or 
whether  the  accuracy  measurement  was 
based  on  total  detection  of  gases. 

OSHA  clarifies  that  the  accuracy 
required  by  the  final  rule  pertains  to 
each  gas  being  measured.  Moreover,  the 
accuracy  of  the  instrument  must  be 
determined  based  on  the  threshold 
quantities  that  would  make  the 
atmosphere  within  the  space  hazardous 
(as  per  the  definition  of  “hazardous 
atmosphere’’  in  §  1926.968).  For 


This  document  is  available  on  the  OSHA  Web 
site  at:  bttp://m\'\v.osha.gov/dts/shib/ 
shib050404.pdf 
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example,  a  particular  enclosed  space 
could  potentially  contain  hazardous 
levels  of  methane,  carbon  dioxide,  and 
carbon  monoxide,  as  well  as  insufficient 
levels  of  oxygen.  The  instrument  or 
instruments  used  to  test  the  space  in 
this  example  must  be  accurate  to  within 
±10  percent  of:  (1)  A  0.5-percent 
concentration  of  methane  (which  is  10 
percent  of  its  lower  flammable  limit) 

(2)  the  permissible  exposure  limits 
(PELs)  contained  in  Subpart  D  for  both 
carbon  dioxide  and  carbon  monoxide 
(9,000  and  55  mg/m^,  respectively),  and 

(3)  atmospheric  concentrations  of 
oxygen  at  19.5  percent.  It  is  important 
for  the  test  instrument  to  be  accurate 
near  the  threshold  because  those  are  the 
critical  values  for  determining  whether 
or  not  a  space  is  hazardous. 

As  noted  earlier,  because  of  the  lack 
of  adequate  ventilation,  enclosed  spaces 
can  accumulate  hazardous 
concentrations  of  flammable  gases  and 
vapors,  or  an  oxygen  deficient 
atmosphere  could  develop.  It  is 
important  to  keep  concentrations  of 
oxygen  and  flammable  gases  and  vapors 
at  safe  levels;  otherwise,  an  explosion 
could  occur  while  employees  are  in  the 
space,  or  an  oxygen  deficiency  could 
lead  to  suffocation  of  an  employee. 
Toward  these  ends,  paragraphs  (j) 
through  (o)  of  the  final  rule  address  the 
testing  of  the  atmosphere  in  the  space 
and  ventilation  of  the  space.  OSHA 
notes  that  the  specific  testing 
requirements  in  paragraphs  (j),  (k),  and 
(o)  must  be  met  irrespective  of  the 
results  of  the  employer’s  evaluation 
performed  under  paragraph  (e).  The 
evaluation  performed  under  paragraph 
(e)  serves  only  to  ensure  that  it  is  safe 
to  remove  the  cover  and  will  not 
determine  whether  an  enclosed  space 
contains  a  hazardous  atmosphere.  The 
testing  required  by  paragraphs  (j),  (k), 
and  (o)  will  ensure,  as  required  by 
paragraph  (g),  that  employees  not  enter 
an  enclosed  space  while  it  contains  a 
hazardous  atmosphere  unless  they 
follow  the  requirements  of  the  general 
industry  permit-space  standard. 

Paragraph  (j),  which  is  being  adopted 
without  substantive  change  from  the 
proposal,  requires  that,  before  an 
employee  enters  an  enclosed  space,  the 
atmosphere  in  the  space  be  tested  for 
oxygen  deficiency  and  that  the  testing 
be  done  with  a  direct-reading  meter  or 
similar  instrument  capable  of  collecting 
and  immediately  analyzing  data 
samples  without  the  need  for  off-site 
evaluation.  Continuous  forced  air- 
ventilation  is  permitted  as  an  alternative 
to  testing.  However,  procedures  for  such 


The  lower  flammable  limit  for  methane  is  5 
percent,  and  10  percent  of  that  value  is  0.5  percent. 


ventilation  must  ensure  that  employees 
are  not  exposed  to  the  hazards  posed  by 
oxygen  deficiency. (See  also 
paragraph  (m)  for  additional 
requirements  relating  to  ventilation  of 
the  space.) 

Paragraph  (k),  which  is  being  adopted 
without  change  from  the  proposal, 
requires  that,  before  employees  enter  an 
enclosed  space,  the  internal  atmosphere 
of  the  space  be  tested  for  flammable 
gases  and  vapors.  If  the  results  of  the 
test  indicate  the  presence  of  a  hazardous 
atmosphere,  employees  may  not  enter 
under  the  procedures  specified  by 
§  1926.953.  (See  §  1926.953(g).)  So  that 
the  results  are  accurate  and  relevant  to 
the  atmosphere  in  the  space  at  the  time 
of  employee  entry,  testing  must  be 
performed  with  a  direct-reading  meter, 
or  similar  instrument,  capable  of 
collecting  and  immediately  analyzing 
data  samples  without  the  need  for  off¬ 
site  evaluation.  The  flammability  test 
required  by  this  paragraph  must  be 
performed  after  oxygen  testing  and 
ventilation  required  by  paragraph  (j) 
demonstrate  that  the  enclosed  space  has 
sufficient  oxygen  for  an  accurate 
flammability  test. 

If  flammable  gases  or  vapors  are 
detected  or  if  an  oxygen  deficiency  is 
found,  paragraph  (1),  which  is  being 
adopted  without  substantive  change 
from  the  proposal,  requires  the 
employer  to  provide  forced-air 
ventilation  to  maintain  safe  levels  of 
oxygen  and  to  prevent  a  hazardous 
concentration  of  flammable  gases  or 
vapors  from  accumulating.  As  an 
alternative  to  ventilation,  an  employer 
may  use  a  continuous  monitoring 
system  that  ensures  that  no  hazardous 
atmosphere  develops  and  no  increase  in 
flammable  gas  or  vapor  concentrations 
above  safe  levels  occur  if  flammable 
gases  or  vapors  are  detected  at  safe 
levels.  The  language  in  the  final  rule 
clarifies  that  the  monitoring  must 
ensure  that  concentrations  of  flammable 
gases  and  vapors  do  not  increase  above 
safe  levels  (as  opposed  to  not  increasing 
at  all).  The  definition  of  hazardous 
atmosphere  contains  guidelines  for 
determining  whether  the  concentration 
of  a  substance  is  at  a  hazardous  level. 
OSHA  is  including  a  note  to  this  effect 
after  paragraph  (1).  An  identical  note 
appears  after  paragraph  (o).  OSHA 
changed  the  title  of  this  paragraph  in  the 
final  rule  to  “Ventilation,  and 
monitoring  for  flammable  gases  or 


^8  The  definition  of  "hazardous  atmosphere” 
determines  what  concentrations  of  oxygen  are 
considered  hazardous.  (See  §  1926.968.)  Paragraph 
(g)  of  final  §  1926.953  prohibits  entry  into  an 
enclosed  space  while  a  hazardous  atmosphere  is 
present. 


vapors”  to  accurately  reflect  the 
contents  of  the  paragraph. 

Paragraph  (m),  which  is  being 
adopted  without  substantive  change 
from  the  proposal,  contains  specific 
requirements  for  the  ventilation  of 
enclosed  spaces.  When  forced-air 
ventilation  is  used,  it  must  begin  before 
entry  is  made  and  must  be  maintained 
long  enough  for  the  employer  to  be  able 
to  demonstrate  that  a  safe  atmosphere 
exists  before  employees  are  allowed  to 
enter  the  space.  To  accomplish  this,  the 
ventilation  must  be  maintained  long 
enough  to  purge  the  atmosphere  within 
the  space  of  hazardous  levels  of 
flammable  gases  and  vapors  and  to 
supply  an  adequate  concentration  of 
oxygen. 

OSHA  decided  not  to  specify  a 
minimum  number  of  air  changes  before 
employee  entry  into  the  enclosed  space 
is  permitted.  Instead,  the  Agency  places 
the  burden  on  the  employer  to  ensure 
that  the  atmosphere  is  safe  before  such 
entry.  The  employer  can  discharge  this 
duty  either  by  testing  to  determine  the 
safety  of  the  atmosphere  in  the  space  or 
by  a  thorough  evaluation  of  the  air  flow 
required  to  make  the  atmosphere  safe.  In 
this  way,  the  safety  of  employees 
working  in  enclosed  spaces  will  not  be 
dependent  on  speculation  by  a 
supervisor  or  an  employee.®® 

Paragraph  (m)  also  requires  the  air 
provided  by  the  ventilating  equipment 
to  be  directed  at  the  immediate  area 
within  the  enclosed  space  where 
employees  are  at  work.  The  forced-air 
ventilation  must  be  maintained  the 
entire  time  the  employees  are  present 
within  the  space.  These  provisions 
ensure  that  a  hazardous  atmosphere 
does  not  reoccur  where  employees  are 
working. 

NIOSH  recommended  that  “the 
atmosphere  in  a  confined  space  be 
tested  before  entry  and  monitored 
continuously  while  workers  are  in  the 
confined  space  to  determine  if  the 
atmosphere  has  changed  due  to  the 
work  being  performed”  (Ex.  0130). 
NIOSH  identified  its  publication 
“Worker  Deaths  in  Confined  Spaces:  A 
Summary  of  NIOSH  Surveillance  and 
Investigative  Findings,”  Publication  No. 
94-103,  as  evidence  of  the  need  for 
continuous  monitoring  [id.). 

As  explained  earlier  in  this  section  of 
the  preamble,  the  final  rule  requires  the 
atmosphere  in  enclosed  spaces  to  be 
tested  before  entry.  OSHA  concludes, 
however,  that  continuous  monitoring  of 
enclosed  spaces  is  unnecessary.  By 


88  This  discussion,  which  also  appeared  in  the 
preamble  to  the  proposal,  responds  to  one 
commenter’s  request  for  clarification  of  how  the 
employer  could  demonstrate  that  the  atmosphere  in 
the  enclosed  space  is  safe  (Ex.  0186). 
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definition,  enclosed  spaces  contain  a 
hazardous  atmosphere  only  under 
abnormal  conditions.  Thus,  enclosed 
spaces  almost  never  contain  the  types  of 
conditions  that  will  cause  a  hazardous 
atmosphere  to  reoccur  after  employers 
implement  the  precautions  required  by 
§  1926.953  (such  as  forced-air 
ventilation).  If  these  precautions  are  not 
sufficient  to  keep  the  atmosphere  in  the 
space  safe,  then  the  space  would  not 
qualify  for  entry  under  §  1926.953,  and 
entry  could  only  proceed  under  the 
general  industry  permit-required 
confined  space  standard,  as  specified  by 
paragraph  (a)  of  that  section.  Therefore, 
OSHA  has  not  adopted  NIOSH’s 
recommendation  in  the  final  rule. 

Two  commenters  noted  that  proposed 
paragraph  (m)  might  be  impossible  to 
implement  under  certain  conditions  and 
recommended  that  the  final  rule 
recognize  these  conditions  (Exs.  0128, 
0224).  One  of  these  commenters,  Dow 
Chemical  Company,  noted  that  it  is  not 
always  possible  to  test  atmospheric 
conditions  before  entry  into  an  enclosed 
space  (Ex.  0128).  The  other  commenter, 
the  Alabama  Rural  Electric  Association 
of  Cooperatives,  maintained  that  it  was 
not  always  feasible  to  use  forced-air 
ventilation  because  of  space  constraints 
(Ex.  0224). 

OSHA  concludes  that  no  changes  to 
paragraph  (m)  are  necessary.  The  final 
rule,  as  with  the  proposal,  recognizes 
that  the  enclosed-space  procedures 
might  not  adequately  protect  employees 
in  some  circmnstances.  Paragraph  (a)  of 
the  final  rule  requires  that  employers 
follow  the  general  industry  permit-space 
standard  at  §  1910.146  whenever  the 
precautions  required  by  final 
§§  1926.953  and  1926.965  are 
insufficient  to  adequately  control  the 
hazards  posed  by  the  space.  These 
conditions  include  any  conditions  that 
make  complying  with  those  two 
sections  in  this  final  rule  infeasible. 
Therefore,  OSHA  is  including  paragraph 
(m)  in  the  final  rule  as  proposed. 

To  ensure  that  the  air  supplied  by  the 
ventilating  equipment  provides  a  safe 
atmosphere,  paragraph  (n),  which  is 
being  adopted  without  substantive 
change  from  the  proposal,  requires  the 
air  supply  to  be  from  a  clean  source  and 
prohibits  it  from  increasing  the  hazards 
in  the  enclosed  space.  For  example,  the 
final  rule  prohibits  positioning  the  air 
intake  for  ventilating  equipment  near 
the  exhaust  from  a  gasoline  or  diesel 
engine  because  doing  so  would 
contaminate  the  atmosphere  in  the 
enclosed  space. 

The  use  of  open  flames  in  enclosed 
spaces  is  safe  only  when  flammable 
gases  or  vapors  are  not  present  in 
hazardous  quantities.  For  this  reason. 


final  paragraph  (o),  which  is  being 
adopted  without  change  from  the 
proposal,  requires  additional  testing  for 
flammable  gases  and  vapors  if  open 
flames  are  to  be  used  in  enclosed 
spaces.  The  tests  must  be  performed 
immediately  before  the  open-flame 
device  is  used  and  at  least  once  per  hour 
while  the  device  is  in  use.  More 
frequent  testing  is  required  if  conditions 
indicate  the  need  for  it.  Examples  of 
such  conditions  include  the  presence  of 
volatile  flammable  liquids  in  the 
enclosed  space  and  a  history  of 
hazardous  quantities  of  flammable 
vapors  or  gases  in  such  a  space. 

5.  Section  1926.954,  Personal  protective 
equipment 

Final  §  1926.954  contains 
requirements  for  personal  protective 
equipment  (PPE).  Paragraph  (a),  which 
is  being  adopted  without  change  from 
the  proposal,  clarifies  that  PPE  used  by 
employees  dming  work  covered  by 
Subpart  V  must  meet  Subpart  E  of  Part 
1926. 

Mr.  Daniel  Shipp  with  ISEA 
recommended  that  OSHA  update  the 
national  consensus  standards 
incorporated  by  reference  in  Subpart  E 
(Ex.  0211).  He  pointed  out,  for  example, 
that  §  1926.100,  which  covers  head 
protection,  incorporates  two  outdated 
ANSI  standards,  namely  ANSI  Z89.1- 
1969,  Safety  Requirements  for  Industrial 
Head  Protection,  and  ANSI  Z89. 2-1971, 
Industrial  Protective  Helmets  for 
Electrical  Workers  [id.]. 

Updating  the  national  consensus 
standards  incorporated  by  reference  in 
Subpart  E  is  beyond  the  scope  of  this 
rulemaking,  so  OSHA  is  not  adopting 
Mr.  Shipp’s  recommendation  in  this 
final  rule.  However,  on  June  22,  2012, 
OSHA  published  a  direct  final  rule 
updating  its  head  protection  standard  in 
Subpart  E  (77  FR  37587-37600).ioo  On 
November  16,  2012,  OSHA  published  a 
notice  confirming  the  effective  date  of 
the  direct  final  rule  (77  FR  68684; 
effective  date — September  20,  2012). 
That  rulemaking  action  updates  the 
national  consensus  standard  for  head 
protection  incorporated  in  Subpart  E  of 
the  construction  standards  as 
recommended  by  Mr.  Shipp. 

The  preamble  to  the  proposal  noted 
that  OSHA  had  separately  proposed 
regulatory  language  for  the  general  PPE 
standards  to  clarify  that  employers  are 


■”>“OSHA  also  updated  its  consensus  standards 
for  general  industry  and  maritime  on  September  9, 
2009  (74  FR  46350).  The  Agency  again  updated  the 
general  industry  and  maritime  standards  with  the 
June  22,  2012,  direct  final  rule  because  OSHA 
published  the  proposal  for  the  2009  final  rule  before 
ANSI  updated  its  head-protection  standard  that 
year. 


generally  responsible  for  the  cost  of  PPE 
(70  FR  34868-34869;  64  FR  15402,  Mar. 
31,  1999).  OSHA  published  the  final 
rule  on  employer  payment  for  PPE  on 
November  15,  2007  (72  FR  64342).  The 
final  rule  on  employer  payment  for  PPE 
requires  employers  to  pay  for  the  PPE 
used  to  comply  with  OSHA  standards, 
with  a  few  exceptions.  The  exceptions 
include:  (1)  Everyday  clothing,  such  as 
longsleeve  shirts,  long  pants,  street 
shoes,  and  normal  work  boots;  and  (2) 
ordinary  clothing,  skin  creams,  or  other 
items,  used  solely  for  protection  from 
weather,  such  as  winter  coats,  jackets, 
gloves,  parkas,  rubber  boots,  hats, 
raincoats,  ordinary  sunglasses,  and 
sunscreen.  (See  §§  1910.132(h)  and 
1926.95(d).) 

Employers  must  pay  for  fall 
protection  equipment  and  other  PPE 
used  by  employees  in  compliance  with 
this  final  rule  to  the  extent  required  by 
§  1926.95(d),  the  general  construction 
rule  regarding  payment  for  PPE,  or 
§  1910.132(h),  the  general  rule  regarding 
payment  for  PPE  in  general  industry. 

(See  72  FR  64369  (explaining  that  the 
general  PPE-payment  provisions  “apply 
to  all  OSHA  standards  requiring  PPE’’); 
see  also  the  March  16,  2009,  letter  of 
interpretation  to  Mr.  William 
Mattiford  (employers  must  pay  for 
body  belts,  positioning  straps,  and  pole- 
and  tree-climbing  equipment  in 
accordance  with  §  1910.132(h))  and  the 
May  1,  2008,  letter  to  Mr.  Gil 
NiedenthaU°2  (employers  must  pay  for 
body  belts  and  pole  climbers  in 
accordance  with  §  1910.132(h)).) 

OSHA  included  a  note  to  final 
§  1926.954(a)  to  indicate  that 
§  1926.95(d)  sets  employer  payment 
obligations  for  the  PPE  required  by 
subpart  V,  including,  but  not  limited  to, 
the  fall  protection  equipment  required 
by  final  §  1926.954(b),  the  electrical 
protective  equipment  required  by  final 
§  1926.960(c),  and  the  flame-resistant 
and  arc-rated  clothing  and  other 
protective  equipment  required  by  final 
§  1926.960(g).  (See  the  svnnmary  and 
explanation  for  §  1926.960(g),  later  in 
this  section  of  the  preamble,  for  a 
discussion  of  the  issue  of  employer 
payment  for  flame-resistant  and  arc¬ 
rated  clothing.) 

Paragraph  (b)  of  the  final  rule  sets 
requirements  for  personal  fall  protection 
systems.  Subpart  M  of  part  1926,  which 
sets  requirements  for  fall  protection  for 


1“’  The  letter  of  interpretation  to  Mr.  Mattiford  is 
available  at  http://www.osha.gov/pls/oshaweb/ 
owadisp.show_documcnt?pJabIe= 
INTEHPRETATIONSS-pjd=27014. 

■'“^The  letter  of  interpretation  to  Mr.  Niedenthal 
is  available  at  http://www.osha.gov/pls/oshaweb/ 
owadisp.show_document?p_tablc= 
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construction,  contains  provisions 
covering  two  types  of  personal  fall 
protection  systems;  Personal  fall  arrest 
systems,  addressed  in  §  1926.502(d), 
and  positioning  device  systems, 
addressed  in  §  1926.502(e).  Subpart  M 
defines  a  “personal  fall  arrest  system” 
as  a  system  used  to  arrest  an  employee 
in  a  fall  from  a  working  level.  It  consists 
of  an  anchorage,  connectors,  and  body 
harness  and  may  include  a  lanyard, 
deceleration  device,  lifeline,  or  suitable 
combinations  of  these.  (See 
§  1926.500(b).)  Personal  fall  arrest 
systems  are  designed  to  safely  arrest  the 
fall  of  an  employee  working  on  a 
horizontal  or  vertical  surface. 

Subpart  M  defines  a  “positioning 
device  system”  as  a  body  belt  or  body 
harness  system  rigged  to  allow  an 
employee  to  be  supported  on  an 
elevated  vertical  surface,  such  as  a  wall, 
and  work  with  both  hands  free  while 
leaning.  (See  §  1926.500(b).) 

Positioning  device  systems  are 
designed  to  support  an  employee 
working  on  a  vertical  surface  so  that  the 
employee  can  work  with  both  hands 
without  falling.  Proposed  Subpart  V 
contained  requirements  for  “work 
positioning  equipment,”  which  is 
equivalent  to  “positioning  device 
system”  as  that  term  is  defined  in 
subpart  M.  (See  the  summary  and 
explanation  for  final  §  1926.954(b)(2), 
later  in  this  section  of  the  preamble.) 

A  third  form  of  personal  fall 
protection  system,  which  is  not 
specifically  addressed  in  Suhpart  M,  is 
a  tethering,  restraint,  or  travel-restricting 
system.  OSHA’s  steel  erection  standard 
in  Subpart  R  of  Part  1926  contains 
requirements  for  “fall  restraint 
systems,”  which  it  defines  as  a  fall 
protection  system  that  prevents  the  user 
from  falling  any  distance.  The  system 
consists  of  either  a  body  belt  or  body 
harness,  along  with  an  anchorage, 
connectors  and  other  necessary 
equipment.  The  other  components 
typically  include  a  lanyard,  and  may 
also  include  a  lifeline  and  other  devices. 
(See  §1926.751.103) 

Fall  restraint,  tethering,  and  travel- 
restricting  equipment  are  all  designed  to 
prevent  employees  from  falling,  in  some 
cases  by  restraining  an  employee’s 
access  to  unprotected  edges  (restraint, 
tethering,  and  travel-restricting 
equipment)  and  in  other  cases  by 
holding  the  employee  in  place  to 
prevent  falling  (restraint  equipment). 

IBEW  recommended  that  the  fall 
protection  provisions  in  proposed 


term  "fall  restraint  system”  as  defined  in 
§1926.751  is  a  broad  term  that  includes  travel- 
restricting  equipment,  tethering  systems,  and  other 
systems  that  prevent  an  employee  from  falling  any 
distance. 


paragraph  (b),  and  in  its  general 
industry  counterpart,  proposed 
§  1910.269(g)(2),  contain  a  reference  to 
IEEE  Std  1307,  Standard  for  Fall 
Protection  for  Utility  Work  (Ex.  0230;  Tr. 
904-905,  983-984).  The  union  noted 
that  this  is  the  only  consensus  standard 
addressing  specific  fall  protection  issues 
for  the  utility  industry  (Ex.  0230). 

OSHA  agrees  that  this  consensus 
standard  provides  useful  information  to 
help  employers  comply  with  some 
provisions  of  the  final  rule  and  added 
the  IEEE  standard  to  the  list  of  reference 
documents  in  Appendix  G  to  subpart  V 
and  Appendix  G  to  §  1910.269.^°^  The 
Agency  is  not,  however,  referencing 
IEEE  Std  1307  in  §  1926.954  of  the  final 
rule.  OSHA  made  substantial  changes  to 
the  fall  protection  requirements  in  the 
final  rule,  and  the  IEEE  standard  does 
not  reflect  all  of  the  final  rule’s 
requirements.  For  example,  on  and  after 
April  1,  2015,  final 
§  1926.954(b)(3)(iii)(C)  generally  does 
not  permit  qualified  employees  to  climb 
poles,  towers,  or  similar  structures 
without  fall  protection.  (See  the 
summary  and  explanation  for  final 
§  1926.954(b)(3)(iii),  later  in  this  section 
of  the  preamble.)  In  contrast,  section 
6.2.1  of  IEEE  Std  1307-2004  permits 
qualified  climbers  to  climb  poles, 
towers,  and  similar  structures  without 
fall  protection  (Ex.  0427). 

Proposed  paragraph  (b)(1)  provided 
that  personal  fall  arrest  systems  had  to 
meet  the  requirements  of  Suhpart  M  of 
Part  1926.  Existing  §  1910.269(g)(2)(i) 
already  contains  a  similar  requirement. 
A  note  following  proposed  paragraph 
(h)(1)  indicated  that  this  provision 
would  apply  to  all  personal  fall  arrest 
systems  used  in  work  covered  by 
subpart  V.  OSHA  is  not  including  this 
note  in  the  final  rule  as  it  is 
unnecessary. 

OSHA  received  a  number  of 
comments  about  proposed  paragraph 
(b)(1).  (See,  for  example,  Exs.  0128, 

0180,  0211,  0219,  0227,  0230.)  Some  of 
these  comments  generally  supported  the 
proposal,  noting  that  there  are  no 
situations  in  which  work  covered  by 
Subpart  V  would  necessitate  different 
requirements  for  fall  arrest  equipment 
than  those  already  found  in  Subpart  M. 
(See,  for  example,  Exs.  0219,  0227, 
0230.)  Mr.  Mark  Spence  with  Dow 


See  the  discussion  of  the  appendices  to  the 
final  rule,  later  m  this  section  of  the  preamble.  As 
explained  in  the  appendices,  the  referenced 
national  consensus  standards,  including  IEEE  Std 
1307,  contain  detailed  specifications  that  employers 
may  follow  in  complying  with  the  more 
performance-oriented  requirements  of  OSHA’s  final 
rule.  However,  compliance  with  IEEE  Std  1 307  is 
not  a  substitute  for  compliance  with  §  1926.954(b). 

’“5]eeE  Std  1307-2004  is  the  most  recent  edition 
of  that  consensus  standard. 


Ghemical  Gompany  supported  the 
incorporation  of  subpart  M  in  both 
subpart  V  and  §  1910.269,  but  noted 
OSHA’s  plan  to  revise  the  general 
industry  fall  protection  standard.  He 
recommended  that  §  1910.269  and 
suhpart  V  eventually  be  revised  to  refer 
to  the  updated  general  industry  fall 
protection  provisions: 

The  existing  general  industry  standard 
[§  1910.269)  requires  personal  fall  arrest 
equipment  to  meet  the  requirements  of  the 
construction  industry  fall  protection 
standards,  29  CFR  Part  1926,  Subpart  M. 

Both  §  1910.269  and  Subpart  M  were 
promulgated  in  1994,  whereas  the  general 
industry  fall  protection  standards  date  back 
to  1971  (and  are  based  on  earlier 
requirements).  To  take  advantage  of  the 
updated  fall  protection  requirements  in  the 
construction  standards,  OSHA  chose  to  make 
them  applicable  to  work  under  this  general 
industry  standard.  [Footnote  omitted.) 

ic  "k  "k  "k  ic 

Dow  sees  no  current  option  for  OSHA 
other  than  continuing  to  refer  to  Subpart  M, 
supplementing  it  as  appropriate  with  new 
provisions,  as  OSHA  has  done  here. 

However,  Dow  urges  OSHA  to  proceed 
expeditiously  with  the  issuance  of .  .  .  new 
general  industry  fall  protection  .  .  . 
standards.  Once  .  .  .  new  [general  industry 
fall  protection  standards  are)  published  as  a 
final  rule,  OSHA  should  revise  both  [Subpart 
V  and  §  1910.269)  to  refer  to  the  new 
[provisions).  [Ex.  0126) 

On  May  24,  2010,  OSHA  proposed  to 
revise  the  general  industry  walking¬ 
working  surfaces  standards  and  the 
personal  protective  equipment 
standards  (75  FR  28862).  The  proposal 
included  a  new  standard  for  personal 
fall  protection  systems,  §  1910.140, 
which  would  increase  consistency 
between  construction,  maritime,  and 
general  industry  standards.  When  that 
rulemaking  is  finalized,  OSHA  will 
consider  whether  the  cross-references  in 
subpart  V  and  §  1910.269  should  be 
changed  as  recommended  by  Mr. 
Spence. 

Two  commenters  noted  that  subpart 
M  does  not  address  arc-flash  resistance 
for  fall  arrest  equipment  and 
recommended  that  OSHA  require  this 
equipment  to  pass  arc-flash  tests  (Exs. 
0180,  0211).  Mr.  Daniel  Shipp  of  ISEA 
supported  arc-flash  testing  as  follows: 

We  believe  that  workers  in  electric  power 
transmission  and  distribution  have  special 
requirements  different  from  those  in  general 
construction  activities.  These  special 
requirements  are  recognized  as  hazards 
associated  with  exposure  to  high-voltage 
electric  current.  The  hazard  of  exposure  to 
energized  electrical  sources  often  occurs  at 
height[s)  where  personal  fall  arrest  systems 
are  required.  The  hazard  of  electric  arc  flash 
has  been  addressed  in  the  ASTM  F887-04 
[Standard  Specifications  for  Personal 
Climbing  Equipment]  for  full  body  harnesses 
used  in  fall  arrest. 
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We  support  the  inclusion  of  electric  arc- 
flash  resistance  requirements,  referenced  in 
ASTM  F887-04,  to  be  extended  to  [include] 
fall  arrest  PPE,  especially  full  body  harnesses 
and  shock  absorbing  lanyards  that  are  worn 
together  as  part  of  a  complete  fall  arrest 
system.  These  components  would  be  exposed 
to  potentially  damaging  thermal  shock  in  the 
event  of  an  arc  flash.  The  damage  to  lanyards 
not  designed  to  withstand  a  high-voltage  arc 
flash  can  be  quite  severe,  reducing  strength 
to  levels  below  the  factor  of  safety  necessary 
to  assure  arrest  of  a  fall.  Tests  have  been 
performed  by  the  Kinetrics  high  energj' 
laboratory  on  high-tensile  webbing,  such  as 
that  used  in  fall  protection  PPE  products. 
Testing  at  exposure  levels  of  40  cal/cm^,  in 
accordance  with  the  procedures  in  ASTM 
F1958/F1958M-99  [Standard  Test  Method 
for  Determining  the  Ignitability  of  Non-flame- 
Resistance  Materials  for  Clothing  by  Electric 
Arc  Exposure  Method  Using  Mannequins], 
demonstrated  ignition  and  melting  of  the 
webbing  sufficient  to  reduce  webbing 
strength  by  greater  than  30  percent. 

One  common  example  of  this  hazard 
involves  employees  tied  off  in  bucket  trucks 
working  in  close  proximity  to  high-voltage 
power  lines.  The  fall  arrest  harness  and 
lanyard  are  typically  exposed  above  the  edge 
of  the  bucket  where  contact  with  electric  arc 
flash  is  possible.  In  the  event  of  an  incident, 
including  a  fall  by  ejection  out  of  the  bucket, 
the  strength  of  fall  arrest  components  could 
be  severely  compromised  if  they  were 
exposed  to  a  high-voltage  electric  arc  flash. 
[Ex.  0211] 

Mr.  Loo  Muckerheide  of  Safety 
Consulting  Services  similarly 
recommended  that  harnes.ses  and 
lanyards  used  by  employees  working  on 
or  near  energized  circuits  meet  ASTM 
I*’887-04,  bet:ause  that  consensus 
standard  provides  performance  criteria 
for  arc  resistance  (Lx.  0180). 

OSllA  recognizes  that  em])loyees 
performing  work  covered  by  .subpart  V 
and  §  1910.269  are  sometimes  exposed 
to  hazards  posed  by  electric  arcs.  In  fact, 
final  §§1910.269(1)(8)  and  1926.960(g) 
are  designed  to  protect  employees  from 
electric  arcs.  In  addition,  the  Agency 
already  recognized  the  need  for  work¬ 
positioning  equipment  to  be  capable  of 
passing  a  flammability  test  to  ensure 
that  the  equipment  does  not  fail  if  an 
electric  arc  occurs.  (See  final 
§§1910.269(g)(2)(iii)(G)(5)  and 
1926.954(b)(2)(vii)(E).)  On  the  other 
hand,  in  work  covered  by  subpart  V  or 
§  1910.269,  personal  fall  arrest 
equipment  has  broader  application  than 
work-positioning  equipment,  with 
work-positioning  equipment  being  used 
primarily  on  support  structures  for 
overhead  power  lines.  Several 
applications  for  personal  fall  arrest 
equipment  involve  work  that  does  not 
pose  electric-arc  hazards,  especially  in 
electric  power  generation  work  covered 
by  §  1910.269.  For  example,  an 
employee  working  on  a  cooling  tower  or 


atop  a  dam  at  an  electric  power 
generation  plant  would  not  normally  be 
exposed  to  these  hazards.  Consequently, 
OSHA  decided  not  to  include  a  general 
requirement  for  all  fall  arrest  equipment 
used  under  the  final  rule  to  be  capable 
of  passing  an  electric-arc  test. 

However,  OSHA  agrees  that  electric 
arcs  can  damage  personal  fall  arrest 
equipment  as  readily  as  work¬ 
positioning  equipment.  The  testing  to 
which  the  commenters  referred,  and 
which  is  the  basis  of  the  test  data  found 
in  the  record,  demonstrates  that 
harnesses  subjected  to  an  electric  arc 
can  fail  a  drop  test  (Ex.  0432).  The 
Agency  concludes  from  these  test  data 
that  personal  fall  arrest  equipment  worn 
by  an  employee  who  is  exposed  to  an 
electric  arc  could  fail  if  it  is  not 
designed  to  withstand  the  heat  energy 
involved.  OSHA  also  agrees  with  the 
commenters  that  employees  working  on 
or  near  energized  circuits  are  exposed  to 
electric  arcs  when  the  circuit  parts  are 
exposed  (Ex.  0180).  Accordingly,  OSHA 
adopted  a  requirement  in  the  final  rule 
that  fall  arrest  equipment  used  by 
employees  exposed  to  hazards  from 
flames  or  electric  arcs  be  capable  of 
passing  a  drop  test  after  exposure  to  an 
electric  arc  with  a  heat  energy  of 
40+5  cal/cm2.  This  requirement  matches 
the  electric  arc  performance  required  of 
fall  arrest  equipment  by  ASTM  F887-04 
(Ex.  0055).  The  provision  appears  in 
final  paragraph  (b)(l)(ii). 

Paragraph  (g)(1)  of  §  1926.960  in  the 
final  rule  requires  employers  to  identify 
employees  exposed  to  the  hazards  of 
flames  or  electric  arcs.  When  these 
(iinployees  art;  using  personal  fall  arrest 
erjuipment,  that  (jquipment  also  woidd 
he  (jxposed  to  flame  or  electric-arc 
hazards,  and  the  final  rule  requires  this 
fall  arre.st  equipment  to  be  capable  of 
j)a.ssing  a  drop  tost  equivalent  to  the  test 
specified  in  paragraph  (b)(2)(xii) 
(discussed  later  in  this  section  of  the 
preamble)  after  exposure  to  an  electric 
arc  with  a  heat  energy  of  40+5  cal/cm^. 
Harnesses  and  shock-absorbing  lanyards 
meeting  ASTM  F887-12«i  vvill  be 
deemed  to  comply  with  this  provision. 

OSHA  received  a  substantial  number 
of  comments  addressing  fall  protection 


The  electric  arc  test  required  by  this  paragraph 
is  a  test  exposing  the  equipment  to  an  electric  arc 
with  a  specified  incident  heat  energy.  ASTM  F887- 
12“’  includes  an  electric-arc  test  method  that 
involves  positioning  the  fall  arrest  equipment  in 
front  of  two  vertically  moimted  electrodes.  The 
electric  arc  forms  between  the  electrodes. 

’0^  The  final  rule  is  based  on  the  edition  of  the 
consensus  standard  that  is  in  the  record,  ASTM 
F887-04,  Standard  Specifications  for  Personal 
Climbing  Equipment  (Ex.  0055).  OSHA  reviewed 
the  most  recent  edition  of  this  standard,  ASTM 
F887-12®’,  and  found  that  equipment  meeting  that 
standard  will  also  comply  with  final 
§1926.g54(b)(l)(ii). 


requirements  for  employees  working  in 
aerial  lifts.  Existing  fall  protection 
requirements  to  protect  employees  in 
aerial  lifts  performing  work,  including 
line-clearance  tree-trimming  work, 
covered  by  Subpart  V  or  §  1910.269  are 
found  in  several  standards.  In 
construction,  the  construction  aerial  lift 
standard  (§  1926.453)  and  subpart  M 
apply.  For  maintenance  and  operation 
work,  the  general  industry  aerial  lift 
standard  (§  1910.67)  and  existing 
§  1910.269(g)(2)  (incorporating  subpart 
M  of  the  construction  standards)  apply. 
Cmrently,  line-clearance  tree-trimming 
work  is  typically  governed  by  the  fall 
protection  requirements  in  §  1910.269 
and,  depending  on  the  type  of  work 
performed,  falls  under  either  the  general 
industry  or  construction  aerial  lift 
standard. 

Paragraph  (b)(2)(v)  of  §  1926.453  in 
the  construction  standard  for  aerial  lifts 
requires  an  employee  working  from  an 
aerial  lift  to  wear  a  body  belt  with  a 
lanyard  attached  to  the  boom  or  basket. 
However,  the  introductory  text  to 
§  1926.502(d)  in  subpart  M  provides  that 
“body  belts  are  not  acceptable  as  part  of 
a  personal  fall  arrest  system.”  The 
hazards  of  using  a  body  belt  as  part  of 
a  fall  arrest  system  are  described  in  the 
preamble  to  the  Subpart  M  final  rule  (59 
FR  40672,  40702-40703,  Aug.  9,  1994) 
and  later  in  this  section  of  the  preamble. 
In  short,  since  the  fall-arrest  forces  are 
more  concentrated  for  a  body  belt 
c:omparod  to  a  body  harness,  tin;  risk  of 
injury  in  a  fall  is  much  greater  with  a 
body  belt.  In  addition,  an  employee  can 
fall  out  of  a  body  belt  in  a  fall.  Lastly, 
an  employee  faces  an  unacc(!j)tahle  risk 
of  further  injury  while  susjjended  in  a 
body  belt  awaiting  rescue. 

Given  the  potential  discrepancy 
between  the  aerial  lift  standard’s 
requirement  for  body  belts  and  the 
suhpart  M  limitation  on  the  use  of  body 
belts  in  fall  arrest  systems,  a  note 
following  §  1926.453(b)(2)(v)  explains 
that  §  1926.502(d)  provides  that  body 
belts  are  not  acceptable  as  part  of  a 
personal  fall  arrest  system.  The  use  of  a 
body  belt  in  a  tethering  system  or  in  a 
restraint  system  is  acceptable  and  is 
regulated  under  §  1926.502(e). 

Like  the  aerial  lift  standard  in 
construction,  the  general  industry  aerial 
lift  standard  at  §  1910.67(c)(2)(v) 
requires  an  employee  working  from  an 
aerial  lift  to  wear  a  body  belt  with  a 
lanyard  attached  to  the  boom  or  basket. 
Even  though  existing  §  1910.269(g)(2)(i) 
requires  fall  arrest  equipment  to  meet 
subpart  M  of  part  1926,  which  prohibits 
the  use  of  body  belts  in  personal  fall 
arrest  systems,  the  Agency  previously 
decided  that  employers  could  use  body 
belts  and  lanyards  configured  as  fall 
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arrest  systems  to  protect  employees 
doing  work  covered  by  §  1910.269  in 
aerial  lifts. 

OSHA  explained  in  the  preamble  to 
the  proposal  that  this  rulemaking  would 
prohibit  the  use  of  body  belts  in 
personal  fall  arrest  systems  for  all  work 
covered  by  §  1910.269  and  subpart  V, 
including  work  done  fi'om  aerial  lifts  (70 
FR  34850).  The  tree  trimming  industry 
criticized  OSHA’s  proposed  application 
of  the  Subpart  M  prohibition  on  body 
belts  in  personal  fall  arrest  systems  on 
the  basis  that  it  left  line-clearance  tree 
trimming  employers  with  two  (in  the 
industry’s  view,  undesirable)  options — 
providing  either  (1)  a  personal  fall  arrest 
system  with  a  body  harness,  or  (2)  a 
positioning  system  that,  under  proposed 
§  1926.954(b)(3)(iv)  (or  proposed 
§  1910.269(g)(2)(iii)(D)),  is  rigged  to 
prevent  free  falls  of  more  than  0.6 
meters  (2  feet).  (See,  for  example,  Exs. 
0174,  0200,  0502,  0503;  Tr.  611-619, 
756-760.) 

The  tree  trimming  industry  is 
mistaken  about  the  compliance  options 
available  to  its  employers.  The  0.6-meter 
free-fall  limit  applies  only  to  work¬ 
positioning  equipment,  which  may  not 
be  used  in  aerial  lifts.  As  noted 
previously,  under  §  1926.500(b)  of 
subpart  M,  “positioning  device  system’’ 
is  defined  as  “a  body  bolt  or  body 
harness  system  rigged  to  allow  an 
(iinployeo  to  bo  siipportod  on  an 
elevated  vertical  surface,  such  as  a  wall, 
and  work  with  l)Oth  hands  free  while 
leaning.”  Positioning  device  .systems  are 
not  j)erinitted  to  he  usikI  from  a 
horizontal  surface,  such  as  tin;  platform 
or  huck(!t  of  an  aerial  lift.^"" 

Although  employ(;es  in  aerial  lifts 
cannot  use  work-po.sitioning  eqniprmmt, 
they  can  use  restraint  systems.  As  noted 
jjreviously,  a  restraint  system  is  a 
method  of  fall  jjrotection  that  jneveiits 
the  worker  from  falling,  for  example,  hy 
preventing  the  employee  from  reaching 
an  unprotected  edge.  Body  belts  are 
permissible  in  restraint  systems.  If  an 
employer  has  an  employee  use  a  fall 
restraint  system,  it  must  ensure  that  the 
lanyard  and  anchor  are  arranged  so  that 
the  employee  is  not  exposed  to  falling 


’'•“See,  for  example,  the  following  OSHA  letters 
of  interpretation; 

May  11,  2001,  to  Mr.  Jessie  L.  Simmons  {http:// 
mvw.osha.gov/pIs/oshaweb/owadisp.show_ 
document?pJabIe=lNTERPRETATIONSS'p_ 
id=24360y, 

August  14,  2000,  to  Mr.  Charles  E.  Hill  {http:// 
wwi\'.osha.gov/pls/oshaweb/owadisp.show_ 
document?p_table=}NTEf{PRETATIONSS-p_ 
id=24110y,  and 

April  20, 1998,  to  Mr.  Jonathan  Hemenway 
Glazier  {http://www.osha.gov/pls/oshaweb/ 
owadisp.show_document?p_ 
table=INTERPRETA  TIONS&pJd=22569). 


any  distance.^°®  In  addition,  for  a 
restraint  system  to  work,  the  anchorage 
must  be  strong  enough  to  prevent  the 
worker  from  moving  past  the  point 
where  the  system  is  fully  extended, 
including  an  appropriate  safety  factor. 

In  a  November  2,  1995,  letter  of 
interpretation  to  Mr.  Dennis  Gilmore, 
OSHA  suggested  that,  at  a  minimum,  a 
fall  restraint  system  have  the  capacity  to 
withstand  at  least  13.3  kilonewtons 
(3,000  pounds)  or  twice  the  maximum 
expected  force  that  is  needed  to  restrain 
the  employee  from  exposure  to  the  fall 
hazard. The  Agency  recommended 
that,  in  determining  this  force, 
employers  should  consider  site-specific 
factors  such  as  the  force  generated  by  an 
employee  (including  his  or  her  tools, 
equipment  and  materials)  walking, 
slipping,  tripping,  leaning,  or  sliding 
along  the  work  surface. With  respect 
to  work  in  aerial  lifts,  to  the  extent  that 
the  bucket  or  platform  can  become 
separated  from  the  boom  as  noted  by 
several  commenters  (see,  for  example, 
Tr.  614-615,  700),  the  restraint  system 
would  need  to  be  anchored  to  the  boom. 

The  proposed  rule  gave  line-clearance 
tree  trimming  employers  two  options  for 
employees  in  aerial  lifts;  (1)  Use  a 
jjersonal  fall  arrest  system  with  a 
harness;  or  (2)  use  a  fall  restraint  system 
with  a  body  belt  or  a  harness.  With 
resjDoct  to  the  first  option,  the  tree 
trimming  industry  argued  that  j)orsonal 
fall  arrest  systems  with  body  harnesses 
j)().se  two  hazards  unique  to  line- 
i;learance  tree;  trimmers:  (1)  An 
el(;ctrocution  hazard  in  the  event  of  a 
fall  into  a  power  line  and  (2)  a  hazard 
a.ssociated  with  a  harne.ss’  being  polled 
into  a  chijjjier.  (Set;,  for  exanq)le,  I'ixs. 
0174,  0200,  0502,  0503;  Tr.  616-617, 
757-758.)  'I'(;stifying  on  hehalf  of  UI.CiG, 
Mr.  Andrew  Salvadore  explained  these 
arguments  as  follows: 

It  is  to  1)0  noted  that  this  full  hody  harness 
as  one  of  the  ojjtions  is  jjotontially 
jjrohlematic:  though  for  line  clearance  tree 
trimmers.  |D]ue  to  the  unique  way  that  line 
clearance  tree  trimmers  work,  this  is  for  two 
reasons. 

Reason  1:  Idnemen  work  next  to  energized 
conductors  at  arm’s  height.  So  if  they  fall 


’““See,  for  example,  the  August  14,  2000,  letter 
of  interpretation  to  Mr.  Charles  E.  Hill  {http:// 
www.osha.gov/pIs/oshaweb/owadisp.show_ 
document?p_tabIe=lNTERPRETATIONSG‘p_ 
id=24110). 

’’“This  letter  of  interpretation  is  available  at 
{http://osha.gov/pls/oshaweb/owadisp.show_ 
document?p_tabIe=INTERPRETATIONS&'p_ 
id=22006. 

’”  See  also  the  following  letters  of  interpretation; 

November  8,  2002,  to  Mr.  Jeff  Baum  {http:// 
osha.gov/pls/oshaweb/owadisp.show_docuineiit7p_ 
tabIe=INTERPRETATIONS&p_id=24576y  and 

November  2, 1995,  to  Mr.  Mike  Amen  {http:// 
osha.gov/pIs/oshaweb/owadisp.show_document7p_ 
tabIe=INTERPRETA  TIONSS-p_id=21 999). 


from  the  aerial  lift,  they  fall  below  the  wire 
suspended  in  the  air.  But  because  .  .  .  line 
clearance  tree  trimmers  uniquely  work  from 
aerial  lifts  routinely  positioned  ...  or 
traveling  above  the  wires  if  they  were  to  fall 
from  the  bucket,  they  would  likely  fall  onto 
the  wire  below  when  using  the  six-foot 
lanyard  and  full  body  harness,  facing  certain 
death  by  electrocution. 

Reason  2;  Some  line  clearance  tree 
trimming  companies  have  their  tree  trimmers 
help  feed  brush  into  the  truck’s  wood 
chippers.  This  is  a  concern  among  many  line 
clearance  tree  trinuning  safety  professionals 
in  that  the  harness’s  appendage  straps  .  .  . 
can  get  caught  on  the  brush  being  fed  into  the 
chipper  and  drag  the  operator  into  the 
chipper.  Additionally  the  donning  and 
doffing  of  a  full  body  harness  may  predispose 
the  aerial  lif(t]  operator  to  take  [an] 
unacceptable  risk  of  aiding  a  coworker 
chipping  brush  on  the  ground  or  conversely 
removing  the  harness  and  not  putting  it  back 
on  when  returning  [aloft]  in  the  lift.  [Tr.  616- 
617] 

In  their  posthearing  comments,  ULCC 
and  TCIA  expanded  on  this  testimony. 
These  organizations  acknowledged  that 
power  line  workers  also  work  above 
power  lines,  but  maintained  that  there 
are  still  significant  differences  that  make 
it  more  dangerous  to  use  personal  fall 
arrest  equipment  with  harnesses  for 
line-clearance  tree  trimming  work  (Exs. 
0502,  0503).  First,  ULCC  and  TCIA 
argued  that,  unlike  line-clearance  tree 
trimmers,  line  workers  take  measures  to 
j)rotect  themselves  from  contact  with 
jjowor  linos  holow  the  aerial  lift  bucket. 
I-'or  examjjle,  TCIA  commented: 

Through  (|U(!.stioiniig  of  IBRW  I’anoli.sls  Jim 
Tomii.se.ski  aud  Don  Hartley  (Hearing 
Tran.scrijjt,  j)age.s  lOKi-IOIOj,  we  di.scovered 
that  it  i.s  the  lineman’s  ty))ic:al  ]>ractice  to 
insulate  wires  underneath  the  |)erson  in  an 
elevated  work  ])osition  in  an  aerial  lift  when 
there  is  the  possibility  of  the  worker  coming 
within  (including  falling  within)  the 
minimum  a])])roach  distnm;e.  Obviously,  it 
effoc;tively  frees  the  lineman  from  c;oncern  of 
their  fall  j)rotection  allowing  them  to  droj) 
into  the  conductor(s).  [IJnsulating  the  line  is 
infeasible  or  impractical  for  our  crews  since 
they  do  not  possess  the  tools  or  expertise  to 
implement  it.  [Ex.  0503] 

Second,  ULCC  asserted  that  line 
workers  perform  significantly  less  work 
above  power  lines  than  line-clearance 
tree  trimmers,  explaining: 

Linemen  usually  work  at  the  height  of  the 
electric  line;  their  work  from  above  the  line 
is  atypical — we  estimate  that  less  than  20% 
of  linemen  work  is  from  above  the  line.  Thus, 
the  amount  of  linemen  work  [conducted] 
from  above  an  electric  line  is  di  minimis 
[sic].  [Ex.  0502;  emphasis  included  in 
original] 

First,  with  respect  to  fall  arrest 
equipment,  OSHA  does  not  consider 
body  harnesses  to  pose  greater  hazards 
to  line-clearance  tree  trimmers  than 
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body  belts.  The  hazard  to  a  worker  from 
being  pulled  into  a  chipper  is  easily 
dismissed.  OSHA  acknowledges  that 
there  are  serious  hazards  associated 
with  operating  chippers,  including  the 
hazard  that  workers  could  be  caught  by 
the  chipper  feed  mechanism.  NIOSH 
published  an  article  warning  of  hazards 
associated  with  the  operation  of 
chippers  (see  NIOSH  Publication  No. 
99-145,  “Hazard  ID  8 — Injury 
Associated  with  Working  Near  or 
Operating  Wood  Chippers;”  Ex.  0481), 
and  that  publication  provides 
recommendations  to  protect  workers 
against  being  caught  in  the  feed 
mechanism. These  recommendations 
include:  (1)  Having  workers  wear  close- 
fitting  clothing  and  gloves,  (2)  having 
workers  wear  trousers  without  cuffs, 
and  (3)  ensuring  that  employees  tuck  in 
their  clothing.  Consistent  with  these 
recommendations,  OSHA  expects  that 
any  hazards  associated  with  using  a 
chipper  while  wearing  a  harness  can  be 
avoided  by  requiring  employees  to 
remove  their  harnesses  before  working 
with  the  chipper.  The  tree  trimming 
industry  commented  that  employees 
might  not  want  to  take  off  their 
harnesses  before  feeding  brush  into 
chippers.  (See,  for  example.  Ex.  0502; 

Tr.  616-617.)  OSHA  does  not  find  that 
argument  persuasive.  Employers  can 
avoid  this  concern  altogether  by  having 
these  workers  perform  other  ground- 
based  work,  such  as  moving  the  cut  tree 
branches  near  the  chipper,  while  ground 
workers,  who  are  not  wearing  harnesses, 
feed  the  branches  into  the  chippers. 

Second,  OSHA  does  not  consider  the 
risk  of  falling  into  a  power  line  to  be  as 
serious  as  the  free  care  industry 
portrays.  If  an  employee  falls  from  an 
aerial  lift  while  using  a  personal  fall 
arrest  system  with  a  harness,  contact 
with  a  power  line,  though  possible,  is 
not  certain.  Sometimes  the  employee 
will  not  be  working  over  the  line.  In 
other  situations,  the  line  will  be  on  one 
side  of  the  aerial  lift  bucket,  but  the 
employee  will  fall  out  on  the  other  side 
where  no  conductors  are  present.  In 
addition,  the  line  may  he  far  enough 
away  that  the  employee  does  not  reach 
it  during  the  fall.  In  any  event,  the 
hazards  associated  with  an  employee 
falling  into  a  power  line  can  be 
reduced — or  even  removed  altogether — 
by  using  a  shorter  lanyard  as  suggested 
by  some  rulemaking  participants.  (See, 
for  example.  Ex.  0505;  Tr.  694-695.)  In 
this  regard,  IBEW  noted:  “If .  .  .  the 
normal  lanyard  length  [for  a  fall  arrest 
system]  of  5  to  6  feet  is  too  long,  the 
lanyard  can  be  shortened  to  3  or  4  feet. 


’’2 This  document  is  available  at  http:ll 
www.cdc.gov/mosh/docs/99-145. 


thereby  eliminating  the  anticipated 
problems”  (Ex.  0505).  Noting  that  the 
attachment  point  on  a  harness  will  he 
farther  from  the  anchorage  on  the  boom 
than  is  the  attachment  point  on  a  body 
belt,  ULCC  claimed  that  a  0.9-meter  (3- 
foot)  lanyard  was  unworkable  with  a 
body  harness  (Ex.  0502).  OSHA  is  not 
suggesting  that  a  0.9-meter  lanyard  with 
a  body  harness  is  feasible,  only  that  a 
lanyard  shorter  than  1.8  meters  (6  feet) 
could  be  used  to  reduce  the  risk  of 
contact  with  a  power  line.  A  retractable 
lanyard  could  be  used  to  keep  the  length 
of  the  lanyard  as  short  as  possible, 
thereby  reducing  the  risk  even  further. 

Finally,  the  tree  trimming 
associations’  attempt  to  portray  the 
hazards  of  falling  into  power  lines  as 
unique  to  their  industry  is  flawed.  The 
evidence  is  clear  from  the  comments  of 
employees  who  perform  line  work  that 
power  line  workers  also  work  above 
power  lines  and  can  fall  into  them.  (See, 
for  example,  Ex.  0505;  Tr.  971.)  In 
addition,  ULCC’s  attempt  to  distinguish 
line-clearance  tree  trimming  work  from 
power  line  work  on  the  grounds  that 
power  line  workers  insulate  the 
conductors  above  which  they  are 
working  is  unpersuasive.  Like  line- 
clearance  tree  trimmers,  power  line 
workers  often  work  above  energized 
power  lines  that  have  not  been 
insulated.  The  final  rule  does  not 
require  insulation  on  conductors  for  a 
power  line  worker  maintaining  the 
minimum  approach  distance.  In 
addition,  insulating  the  lines  is  not 
always  possible.  According  to 
§  1926.97(c)(2)(i)  and  Table  E-4  of  the 
final  rule,  the  highest  maximum  use 
voltage  for  rubber  insulating  equipment, 
such  as  rubber  insulating  line  hose  or 
blankets,  is  36  kilovolts.  The  maximum 
use  voltage  for  plastic  guard  equipment 
is  72.5  kilovolts  (Ex.  0073).  Insulation  is 
not  available  above  those  voltages. 

TCIA  argued  that  insulating  power 
lines  is  not  feasible  or  practical  for  line- 
clearance  tree  trimming  crews  (Ex. 

0503).  OSHA  is  not  persuaded  by  this 
argument.  To  the  extent  that  it  is  the 
practice  of  line  workers  to  insulate 
conductors  beneath  them,  OSHA 
concludes  that  this  practice  also 
represents  a  feasible  means  of  protecting 
line-clearance  tree  trimmers  from  the 
hazard  of  falling  into  the  line.  The 
comment  that  line-clearance  tree 
trimmers  are  not  currently  being  trained 
in  this  practice  is  not  relevant  to 
whether  it  is  feasible.  If  necessary,  a 
line-clearance  tree  trimming  employer 
could  have  the  electric  utility  install  the 
insulation  or  train  line-clearance  tree 
trimmers  so  that  they  are  qualified  to 
install  insulation.  In  any  event,  the  final 
rule  does  not  require  insulation  for  line- 


clearance  tree  trimmers;  the  final  rule  at 
§  1910.269(r)(l)(iii)  simply  requires 
them  to  maintain  the  minimum 
approach  distance  from  power  lines. 

The  use  of  insulation  would  simply  be 
one  way  for  line-clearance  tree  trimming 
employers  to  address  their  concern 
about  employees  falling  into  power 
lines  while  using  personal  fall  arrest 
systems. 

The  tree  trimming  industry  did  not 
submit  any  comments  directly 
addressing  the  use  of  restraint  systems, 
which  is  the  second  compliance  option 
available  to  line-clearance  tree  trimming 
employers.  Instead,  as  a  result  of  the 
industry’s  misunderstanding  regarding 
the  applicability  of  the  0.6-meter  (2-foot) 
free-fall  distance  for  work-positioning 
systems  (described  earlier),  it  simply 
argued  that  it  would  be  impossible  or 
unsafe  for  employees  working  from  an 
aerial  lift  to  use  a  0.6-meter  lanyard 
with  a  body  belt  for  their  work.  (See,  for 
example,  Exs.  0174,  0200,  0419,  0502, 
0503;  Tr.  613-615,  756.) 

Mr.  Andrew  Salvadore,  representing 
ULCC,  testified  as  follows: 

[W]e  can’t  do  line  clearance  tree  trimming 
with  a  lanyard  of  two  foot  [sic]  or  less.  There 
are  three  reasons  for  this. 

Reason  No.  1:  Line  clearance  tree  trimmers 
need  to  he  able  to  reach  from  the  four  corners 
of  an  aerial  lift  bucket  to  do  their  work 
because  [of  the  need]  to  maintain  a  minimum 
approach  distance  from  energized  wires 
different  from  linemen  who  can  work  right 
next  to  the  wires.  We  can’t  get  to  the  four 
corners  of  the  bucket  with  a  two-foot  or 
shorter  lanyard,  typically  anchored  .  .  . 
outside  of  the  bucket  on  the  boom.  This 
prevents  us  from  reaching  outside  of  the 
bucket  with  our  tools  or  extending  from  the 
bucket.  .  .  . 

Reason  2;  The  two-foot  limitation  is  also 
unworkable  because  we  usually  work  from 
[an]  aerial  lift  positioned  above  energized 
conductors,  reaching  down  to  the  tree 
branches  below  adjacent  to  conductors  using 
insulated  pole  tools.  This  is  different  from 
linemen  who  typically  position  their  lift 
buckets  right  next  to  the  wire  at  arm’s  length. 
We  lack  the  range  of  movement  within  the 
bucket  necessary  to  reach  over  the  bucket 
and  down  to  the  worksite  because  we  would 
be  restrained  to  the  side  of  the  bucket  closest 
to  the  anchor.  Relocation  of  an  anchor  is  not 
[an]  easy  fix  because  the  anchor  is  required 
to  withstand  a  5,000  pounds  of  force  and 
typically  can’t  be  installed  on  the  bucket .  .  . 
because  [of]  the  lack  of  [a]  strong  enough 
anchoring  point  and  because  if  the  bucket 
breaks  off  in  a  catastrophic  incident  the 
worker  goes  down  with  the  anchor  attached 
to  the  bucket  [rather  than]  being  suspended 
by  the  lanyard  attached  to  the  boom. 

The  Third  Reason:  Our  people  may  be 
potentially  yanked  out  of  the  bucket  into 
precisely  the  fall  that  is  sought  to  be  avoided 
by  the  proposal  because  line  clearance  tree 
trimmers  routinely  rotate  and  articulate  their 
lift  buckets  in  ways  that  would  exceed  the 
distance  of  a  short  lanyard.  .  .  .  [This 
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exposes]  the  worker  to  being  yanked  out  of 
the  bucket  by  the  short  lanyard  when  the 
range  of  articulation  of  the  bucket  exceeds 
the  short  length  of  the  lanyard.  [Tr.  613-615] 

To  address  these  problems,  the  tree  care 
industry  recommended  that  OSHA 
permit  the  use  of  a  0.9-meter  (3-foot) 
shock-absorbing  lanyard  with  a  body 
belt.  (See,  for  example,  Exs.  0174,  0200, 
0502,  0503;  Tr.  615—616,  759—760.) 

The  industry  proposed  a  408-kilogram 
(900-pound)  limitation  on  fall  arrest 
forces,  presumably  to  remove  hazards 
associated  with  concentrated  fall  arrest 
forces  in  falls  into  body  belts  (id.). 

As  noted  earlier,  the  tree  care  industry 
misinterpreted  its  compliance  options 
under  the  proposed  rule.  For  work  from 
an  aerial  lift,  there  are  only  two  options: 
(1)  Fall  arrest  equipment  and  (2)  a  fall 
restraint  system.  Restraint  systems  do 
not  permit  any  free  fall.  An  acceptable 
restraint  system  for  an  aerial  lift  would 
prevent  an  employee  from  falling  out  of 
the  lift  and  from  being  catapulted  from 
the  lift  (for  example,  if  the  vehicle 
supporting  the  aerial  lift  was  struck  by 
a  vehicle  or  if  a  large  tree  section  struck 
the  boom).  Body  belts  are  permitted  as 
part  of  a  restraint  system;  however,  a 
system  rigged  to  allow  an  employee  to 
free  fall  even  0.6  meters  (2  feet)  would 
not  be  acceptable  as  a  restraint  system. 
The  system  proposed  by  the  tree  care 
industry,  namely  a  body  belt  connected 
to  a  0.9-meter  (3-foot)  lanyard  attached 
to  an  anchorage  on  the  boom  of  an  aerial 
lift,  would  not  prevent  the  employee 
from  falling  out  of  or  being  catapulted 
from  an  aerial  lift.  Therefore,  it  would 
not  be  acceptable  as  a  restraint  system. 

Moreover,  with  a  body  belt  instead  of 
a  harness,  the  system  proposed  by  the 
tree  care  industry  would  not  be  an 
acceptable  fall  arrest  system.  Even  if  it 
provides  sufficient  protection  to 
employees  against  concentrated  fall 
arrest  forces,  it  does  not  address  the 
other  two  significant  hazards  associated 
with  falling  into  body  belts,  that  is, 
falling  out  of  the  body  belt  and 
sustaining  further  injmy  during 

suspension.  113 


’i^paragraph  (d)(16)  of  §  1926.502  requires  a 
personal  fall  arrest  system  to  be  rigged  so  that  the 
employee  cannot  free  fall  more  than  6  feet  (1.8 
meters)  nor  contact  any  lower  level.  The  Agency 
notes  that  the  lanyard  may  need  to  be  shorter  than 
the  maximum  free-fall  distance.  This  is  the  case  for 
aerial  lift  work.  The  anchorage  point  on  the  boom 
of  an  aerial  lift  may  be  below  the  attachment  point 
on  the  body  belt  or  harness.  As  a  result,  the 
employee  could  free  fall  a  distance  equal  to  twice 
the  length  of  the  lanyard  if  he  or  she  is  ejected  or 
catapulted  from  the  aerial  lift,  as  can  happen  when 
a  vehicle  strikes  the  aerial  lift  truck  or  a  falling 
object,  such  as  a  tree  branch,  strikes  the  boom.  This 
is  not  an  unlikely  event  as  several  accidents  in  the 
record  demonstrate  (Ex.  0003;  these  three  accidents 
can  be  viewed  at  http://www.osha.gov/pIs/imis/ 
accidentseOTch.accident  detail?id=14507743&‘ 


The  tree  care  industry  asserted  that 
OSHA  has  not  demonstrated  that  using 
body  belts  in  personal  fall  arrest  systems 
in  aerial  lifts  poses  hazards  to  line- 
clearance  tree  trimmers.  (See,  for 
example,  Exs.  0174,  0200,  0502,  0503; 

Tr.  613,  758-759.)  TCIA  made  this  point 
as  follows: 

The  only  fall  protection  issue  arising  in 
aerial  lifts  is  failure  to  use  any  form  of  fall 
protection — an  unsafe  and  non-compliant 
behavior  that  the  industry  must  strive  to 
eliminate.  Similarly,  if  operators  in  the  past 
have  worn  body  belts  incorrectly,  causing  the 
equipment  to  not  deliver  the  level  of 
protection  it  should  have,  then  there  is  a 
behavioral  issue  to  address  in  training. 

It  is  our  industry’s  experience  that  workers 
are  not  being  injured  by  virtue  of  using  body 
belts  .  .  .  and  that  non-compliance  with  PPE 
use  requirements  is  directly  proportional  to 
how  hard  or  uncomfortable  the  PPE  is  to  use. 
[Ex.  0200;  emphasis  included  in  original] 

ULCC  had  similar  comments: 

Preliminarily,  there  is  NO  showing  in  the 
subject  notice  of  rule  making  that .  .  . 
allowing  a  body  belt  and  lanyard  for  fall 
protection  from  aerial  devices  .  .  .  creates  a 
risk  which  merits  modification  of  existing 
practice.  It  is  our  industry’s  experience  that 
line  clearance  tree  trimmers  are  not  being 
injured  by  virtue  of  using  body  belts  (OSHA 
cites  no  evidence,  nor  contrary  evidence  of 
any  such  bucket  fall  hazard  or  hazard  from 
body  belt  lanyards  over  two  feet  long  in  line 
clearance  tree  trimming),  and  that  lack  of 
compliance  with  PPE  use  requirements  is 
directly  proportional  to  how  hard  or 
uncomfortable  the  PPE  is  to  use.  Between 
1984  and  2002,  there  were  34  OSHA- 
recorded  fatalities  in  Tree  Trimming  (SIC 
0783)  involving  aerial  device  operators  and 
falls.  The  details  of  these  accidents  illustrate 
where  the  greatest  problems  lie: 

•  23  of  34  fatalities  were  caused  by 
catastrophic  mechanical  failures  of  some  part 
of  the  aerial  device  that  slammed  the  victim 
to  the  ground  from  considerable  height.  Fall 
protection,  or  lack  of  it,  was  not  a  factor  in 
these  fatalities. 

•  5  of  34  fatalities  were  caused  by  a  tree 
or  limb  striking  the  aerial  lift  boom,  again 
causing  failme  of  the  aerial  device.  Again, 
fall  protection  was  not  a  factor. 

•  6  of  34  fatalities  were  caused  by 
unsecured  falls  from  the  aerial  device,  and 
probably  would  have  been  prevented  by  the 
use  of  any  means  of  fall  protection. 

At  a  recent  meeting  of  the  Tree  Care 
Industry  Association  Safety  Committee  (a 
tree  care  industry  trade  association),  with  the 
safety  directors  of  20  of  the  largest  tree  care 
companies  representing  well  over  60,000  tree 
care  employees  present,  a  survey  was  taken 
as  to  whether  these  companies  had  any 
experience  with  aerial  lift  operators  being 
injured  from  secured  falls  out  of  buckets. 
None  did.  For  them,  the  more  profound 
problem  was  the  operator  who  disobeyed 
company  policy  and  failed  to  wear  any  fall 


id=953869S'id=14333157).  Thus,  the  tree  industry’s 
recommended  lanyard  length  could  result  in  a  free 
fall  of  1.8  meters  (6  feet). 


protection.  [Ex.  0174;  emphasis  included  in 
original] 

In  its  posthearing  comments,  ULCC 
further  argued  that  the  one  accident 
OSHA  described,  in  which  an  employee 
slipped  out  of  a  body  belt,  occurred  to 
a  line  worker,  not  a  line-clearance  tree 
trimmer,  and  that  this  single  accident 
“is  statistically  insignificant, 
insufficiently  documented  on  the 
record,  and  in  no  way  probative  of  any 
problem  of  line  clearance  tree  trimmers 
falling  from  aerial  lifts”  (Ex.  0502). 

ULCC  further  suggested  that  OSHA’s 
proposal  ignored  the  suspension-trauma 
risk  associated  with  full  body  harnesses 
(Exs.  0481,  0502).  (OSHA  describes  the 
hazards  related  to  prolonged  suspension 
in  fall  protection  equipment  later  in  this 
section  of  the  preamble.) 

OSHA  rejects  these  assertions.  OSHA 
closely  examined  issues  related  to  the 
use  of  body  belts  in  arresting  falls  in  its 
Subpart  M  rulemaking  (59  FR  40702- 
40703).  In  that  rulemaking,  the  Agency 
concluded  that  “evidence  in  the  record 
clearly  demonstrates  that  employees 
who  fall  while  wearing  a  body  belt  are 
not  afforded  the  level  of  protection  they 
would  be  if  the  fall  occurred  while  the 
employee  was  wearing  a  full  body 
harness”  (59  FR  40703).  In  addition,  the 
Agency  pointed  to  “evidence  of  injuries 
resulting  from  the  use  of  body  belts”  in 
fall  arrest  systems  [id.).  Also,  as 
mentioned  by  ULCC,  there  is  evidence 
in  this  rulemaking  of  an  incident  in 
which  an  employee,  working  from  an 
aerial  lift  while  wearing  a  body  belt  in 
a  fall  arrest  system,  slipped  from  the 
belt  in  a  fall  (Ex.  0003  ^^■’).  Contrary  to 
the  tree  care  industry’s  suggestion, 

OSHA  need  not  show  that  injuries  are 
presently  occurring  to  line-clearance 
tree  trimmers  because  of  falls  into  body 
belts;  it  is  sufficient  that  the  Agency 
found  that  tree  trimming  employees  are 
exposed  to  a  significant  risk  of  injury 
under  the  existing  standard  and  that  the 
final  rule  will  substantially  reduce  that 
risk.  (See  Section  II.D,  Significant  Risk 
and  Reduction  in  Risk,  earlier  in  this 
preamble,  for  OSHA’s  response  to  the 
argument  that  the  Agency  is  required  to 
demonstrate  a  significant  risk  for  each  of 
the  hazards  addressed  by  this 
rulemaking.)  ULCC’s  own  analysis 
confirms  that  line-clearance  tree 
trimmers  are  exposed  to  fall  hazards 
(Ex.  0174).  Nearly  18  percent  of  falls 
from  aerial  lifts  were  of  the  type  that,  if 
the  employee  had  been  wearing  a  body 
belt  in  a  personal  fall  arrest  system,  he 
or  she  would  have  been  exposed  to  the 
serious  hazards,  described  earlier,  that 


““The  description  of  this  accident  is  available  at: 
http://www.osha.gov/pls/imis/accidentsearch. 
accident  detaU?id=l 701 55857. 
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are  associated  with  using  body  belts  in 
fall  arrest  systems  [id.). 

The  Agency  acknowledges  the 
suspension  risk  from  body  harnesses 
identified  by  ULCC.  When  an  employee 
is  suspended  in  a  body  belt  or  harness, 
a  number  of  adverse  medical  effects  can 
occur,  including  upper  or  lower 
extremity  numbness;  abdominal, 
shoulder,  or  groin  pain;  respiratory 
distress;  nausea;  dizziness;  and 
arrhythmias  (Ex.  0088).  At  least  one  of 
the  adverse  effects,  orthostatic 
incompetence,  can  lead  to  death  (Ex. 
0481).  It  is  because  of  these  hazards  that 
§  1926.502(d)(20)  in  Subpart  M  requires 
the  employer  to  provide  for  prompt 
rescue  of  employees  in  the  event  of  a 
fall  or  to  assure  that  employees  are  able 
to  rescue  themselves.  In  any  event,  the 
hazards  associated  with  prolonged 
suspension  in  a  body  belt  are 
substantially  more  severe  than  the 
hazards  associated  with  suspension  in  a 
harness.  In  1985,  the  U.S.  Technical 
Advisory  Group  on  Personal  Equipment 
for  Protection  Against  Falling  stated,  in 
comments  on  another  OSHA 
rulemaking:  “The  length  of  time  which 
a  fallen  person  can  tolerate  suspension 
in  a  body  belt  is  measured  in  a  very  few 
minutes  under  the  most  favorable 
conditions”  (Ex.  0084).  In  addition,  a 
1984  U.S.  Air  Force  literature  review 
recounted  one  study  that  found  that 
“two  subjects  evaluated  in  .  .  .  waist 
belt[s]  with  shoulder  straps  tolerated 
suspension  for  1  min  21  sec  and  3  min” 
(Ex.  0088).^^®  That  same  study  showed 
that  subjects  suspended  in  full  body 
harnesses  could  tolerate  suspension  for 
approximately  20  to  30  minutes  [id.). 

The  tree  care  industry  commented 
that,  to  the  extent  injuries  are  occurring, 
they  are  caused  by  the  failure  of 
employees  to  use  any  fall  protection, 
rather  than  by  the  use  of  body  belts. 

(See,  for  example,  Exs.  0174,  0200.)  This 
argument  supports,  rather  than 
undermines,  a  requirement  for 
harnesses  in  personal  fall  arrest  systems. 
To  the  extent  better  enforcement  of  fall 
protection  requirements  by  employers  is 
a  critical  component  of  protecting 
employees  in  aerial  lifts,  harnesses  are 
preferable  to  body  belts.  It  is  not  always 
possible  to  detect  from  the  ground 
whether  an  employee  is  wearing  a  body 
belt,  but  it  is  relatively  easy  to 
determine  if  an  employee  is  wearing  a 
body  harness  (Tr.  972-973).  If 
employees  initially  resist  the  use  of 
body  harnes.ses,  as  suggested  by  some 
commenters  (see,  for  example,  Exs. 


I  Idaron,  H.K.,  Hrinkloy,  J.W.,  "ImiII  Arnisl  iiiul 
I’dst-I'all  .Siis))(iiisi()n:  l.iloriituni  Koviow  and 
Diniclions  for  I'nillutr  Kosoarcli,”  AI''AMKI.-'rR-H4- 
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0174,  0200,  0219),  employers  must  be 
proactive  in  communicating  the  need 
for,  and  ensuring  the  use  of,  the 
required  equipment. 

The  Agency  concludes  that  the  use  of 
a  0.9-meter  shock-absorbing  lanyard 
with  a  body  belt,  as  proposed  by  the  tree 
trimming  industry,  is  not  an  adequate 
substitute  for  the  use  of  a  harness  in  a 
fall  arrest  system.  OSHA  has  not  been 
persuaded  to  abandon  its  finding  in  the 
Subpart  M  rulemaking  that  body  belts 
present  unacceptable  risks  in  fall  arrest 
situations  and  should  be  prohibited  as 
components  of  fall  arrest  equipment. 
OSHA  is  adopting  in  the  final  rule  the 
requirement  proposed  in  paragraph 
(b)(1)  that  personal  fall  arrest  equipment 
meet  Subpart  M  of  Part  1926.  This 
provision  appears  in  final 
§1926.954(b)(l)(i). 

ULCC  noted  what  it  perceived  as  an 
implied,  but  unstated,  revision  in  the 
proposal  to  the  provisions  contained  in 
the  general  industry  aerial  lift  standard 
(§  1910.67(c)(2)(v))  requiring  employees 
working  in  aerial  lifts  to  use  body  belts 
and  lanyards.  (See,  for  example.  Ex. 
0174.) 

In  the  preamble  to  the  proposal, 

OSHA  explained  that  it  was  relying  on 
the  provisions  in  the  aerial  lift  standards 
to  establish  the  employer’s  duty  to 
provide  fall  protection  for  employees, 
but  that  Subpart  M  would  govern  the 
criteria  fall  arrest  equipment  must  meet 
(70  FR  34850).  In  other  words,  for  work 
covered  by  this  rule,  body  belts  would 
not  be  permitted  in  personal  fall  arrest 
systems.  The  ULCC  commented; 
“OSHA’s  suggestion  that  [the  aerial  lift 
standard]  describes  only  the  ‘duty’  to 
use  fall  protection  rather  than  the  kind 
of  fall  protection,  respectfully,  is  a 
makeweight”  (Ex.  0502). 

In  light  of  ULCC’s  comments,  the 
Agency  is  concerned  that  some 
employers  reading  the  final  rule  may 
mistakenly  assume  that  the  body  belts 
required  by  §§  1910.67(c)(2)(v)  and 
1926.453(b)(2)(v)  remain  acceptable  for 
use  in  personal  fall  arrest  systems.  In 
addition,  the  Agency  wants  to  make  it 
clear  in  the  final  rule  that  work¬ 
positioning  equipment  is  unacceptable 
from  the  horizontal  working  surface  of 
an  aerial  lift.  Employees  working  from 
aerial  lifts  covered  by  the  final  rule  must 
be  protected  using  either  a  fall  restraint 
system  or  a  personal  fall  arrest  system. 
Therefore,  OSHA  is  adding  a  provision 
in  final  §§  1910.269(g)(2)(iv)(C)(l)  and 
1926.954(b)(3)(iii)(A)  providing  that 
employees  working  from  aerial  lifts  he 
jirotected  with  a  fall  restraint  .system  or 
a  jiersonal  fall  arrest  .system  and  that  the 
jirovisions  of  the  aerial  lift  standards 
n!(piiring  the  us(!  of  body  belts  and 
lanyards  do  not  ajiply.  Tins  jirovision 


clearly  states  the  requirement  contained 
in  the  proposal.  As  a  consequence  of 
this  change,  the  final  rule  does  not 
include  the  text  in  Note  1  to  proposed 
§  1910.269(g)(2)(iii)(C)  and  Note  1  to 
proposed  §  1926.954(b)(3)(iii)  referring 
to  fall  protection  for  aerial  lifts  or 
referencing  the  general  industry  and 
construction  standards  on  aerial  lifts. 
(The  corresponding  notes  in  the  final 
rule  are  Note  1  to 
§  1910.269(g)(2)(iv)(C)(2)  and 
(g)(2)(iv)(C)(3)  and  Note  1  to 
§  1926.954(b)(3)(iii)(B)  and  (b)(3)(iii)(C).) 

OSHA  is  adopting  revised 
requirements  for  work-positioning 
equipment  in  §  1926. 954(b)(2). 

Section  1926.959  of  existing  Subpart  V 
contains  requirements  for  body  belts, 
safety  straps,^^^  and  lanyards. This 
equipment  was  traditionally  used  as 
both  work-positioning  equipment  and 
fall  arrest  equipment  in  the  maintenance 
and  construction  of  electric  power 
transmission  and  distribution 
installations.  However,  fall  arrest 
equipment  and  work-positioning 
equipment  present  significant 
differences  in  the  way  they  are  used  and 
in  the  forces  they  place  on  an 
employee’s  body.  With  fall  arrest 
equipment,  an  employee  has  freedom  of 
movement  within  an  area  restricted  by 
the  length  of  the  lanyard  or  other  device 
connecting  the  employee  to  the 
anchorage.  In  contrast,  and  as  explained 
earlier,  work-positioning  equipment  is 
used  on  a  vertical  surface  to  support  an 
employee  in  position  while  he  or  she 
works.  The  employee  “leans”  into  this 
equipment  so  that  he  or  she  can  work 
with  both  hands  free.  If  a  fall  occurs 
while  an  employee  is  wearing  fall  arrest 
equipment,  the  employee  will  free  fall 
up  to  1.8  meters  (6  feet)  before  the  slack 
is  removed  and  the  equipment  begins  to 
arrest  the  fall.  In  this  case,  the  fall  arrest 
forces  can  be  high,  and  they  need  to  be 
spread  over  a  relatively  large  area  of  the 


”®ln  §  1910.269(g)(2)(ii),  OSHA  proposed  to 
require  body  belts  and  positioning  straps  for  work 
positioning  to  meet  §  1926.954(b)(2).  The  final  rule 
duplicates  the  requirements  of  §  1926.954(b)(2)  in 
§  1910.269(g)(2)(iii)  rather  than  referencing  them. 

’’^“Safety  straps”  is  an  older,  deprecated  term 
for  “positioning  straps.” 

’’“Existing  §  1926.500(a)(3)(iii)  states  that 
additional  performance  requirements  for  personal 
climbing  equipment,  lineman’s  body  belts,  safety 
straps,  and  lanyards  are  provided  in  subpart  V. 
OSHA  is  revising  the  language  in  this  provision  to 
make  it  consi.stent  with  the  terms  used  in  final 
Subpart  V.  Furthermore,  because  the  Agency  is 
adopting,  in  subpart  V,  an  additional  requirement 
for  fall  arre.st  oquijnnent  u.sod  by  employees 
exposed  to  electric  arcs  (as  de.scribed  earli(!r  in  Ibis 
s(!Clion  of  the  preamblf!),  O.SHA  is  adding  fall  arnist 
e(|lii))ment  to  tin;  list  of  e(|iii|)ment  in 
0  192(i.500(a)(3)(iii).  As  revised,  (i  1 92(i.5t)()(a)(3)(iii) 
statcis  that  additional  pei'fornianc(i  re(|uii'enients  for 
fall  arni.st  and  work-positioidng  et{ui|)ni(!nt  are 
|irovided  in  .Snl)|)art  V. 
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body  to  avoid  injury  to  the  employee. 
Additionally,  the  velocity  at  which  an 
employee  falls  can  reach  up  to  6.1 
meters  per  second  (20  feet  per  second). 
Work-positioning  equipment  is 
normally  used  to  prevent  a  fall  from 
occurring  in  the  first  place.  If  the 
employee  slips  and  if  the  work¬ 
positioning  equipment  is  anchored,  the 
employee  will  only  fall  a  short  distance 
(no  more  than  0.6  meters  (2  feet)  under 
paragraph  (b)(3)(iv)  of  final  §1926.954). 
This  distance  limits  the  forces  on  the 
employee  and  the  maximum  velocity  of 
a  fall.  Additionally,  because  of  the  way 
the  equipment  is  used,  the  employee 
should  not  be  free  falling.  Instead,  the 
work-positioning  equipment  will  be 
exerting  some  force  on  the  employee  to 
stop  the  fall,  thereby  further  limiting  the 
maximum  force  and  velocity.  As  long  as 
the  employee  is  working  on  a  vertical 
surface,  the  chance  of  an  employee 
using  work-positioning  equipment 
falling  out  of,  or  being  suspended  at  the 
waist  in,  a  body  belt  is  extremely  low. 

In  the  final  rule,  OSH  A  is  applying 
requirements  to  personal  fall  arrest 
systems  that  differ  from  the 
requirements  that  apply  to  work¬ 
positioning  equipment.  As  discussed 
previously,  personal  fall  arrest  systems 
must  meet  subpart  M  of  part  1926,  as 
required  by  paragraph  (b)(l)(i), 
supplemented  by  the  requirement  in 
final  paragraph  (b)(l)(ii)  that  the 
equipment  withstand  exposure  to 
electric  arcs.  Work-positioning 
equipment  must  meet  the  requirements 
contained  in  paragraph  (b)(2)  of  the  final 
rule.  Employers  engaged  in  electric 
power  transmission  and  distribution 
work  may  use  the  same  equipment  for 
fall  arrest  and  for  work  positioning 
provided  the  equipment  meets  both  sets 
of  requirements.  In  fact,  as  noted  in  the 
preamble  to  the  proposal,  several 
manufacturers  market  combination  body 
harness-body  belt  equipment,  which  can 
be  used  as  fall  arrest  systems  by 
employees  working  on  horizontal 
surfaces  or  as  work-positioning  systems 
supporting  employees  working  on 
vertical  surfaces  (70  FR  34850). 

Paragraph  (b)(2)  of  the  final  rule  is 
based  on  existing  §  1926.959  and  ASTM 
F887-04,  Standard  Specifications  for 
Personal  Climbing  Equipment,  which 
was  the  latest  edition  of  the  national 
consensus  standard  applicable  to  work¬ 
positioning  equipment  when  OSHA 
developed  the  proposed  rule  (Ex.  0055). 
Although  OSHA  is  adopting 
recjuirements  derived  from  the  ASTM 
standard,  tbe  final  rule  is  written  in 
IMM'fonnance-oriented  tcu  ins.  l)(!tailod 
s|)ecifications  contaiiuMl  in  tbe  ASTM 
standard,  wbicli  do  not  dinully  im|)act 
the  safely  of  em|)loy(!es,  were  not 


included  in  the  final  rule.  The  Agency 
believes  that  this  approach  will  retain 
the  protection  for  employees  afforded  by 
the  ASTM  standard,  while  giving 
employers  flexibility  in  meeting  the 
OSHA  standard  and  accommodating 
future  changes  in  the  ASTM  standard 
without  needing  to  change  the  OSHA 
standard.  This  is  similar  to  the  approach 
OSHA  took  in  final  §  1926.97,  discussed 
previously. 

While  the  ASTM  standard  does  not 
cover  lanyards,  paragraph  (b)(2),  as 
proposed,  would  have  applied  many  of 
the  requirements  based  on  the  ASTM 
standard  to  lanyards.  Existing 
§  1926.959  imposes  the  same  basic 
requirements  on  lanyards. 

OSHA  requested  comment  on 
whether  any  of  the  proposed 
requirements  for  work-positioning 
equipment  should  not  be  applicable  to 
lanyards.  Some  commenters  supported 
the  Agency’s  proposal.  (See,  for 
example,  Exs.  0211,  0230.)  For  instance, 
IBEW  stated: 

[L]anyards  used  for  fall  protection  for 
electric  power  transmission  and  distribution 
work  [already]  meet  the  requirements  of 
ASTM  F887-04.  Therefore  these 
requirements,  as  proposed,  should  be 
applicable  to  lanyards  used  for  work 
positioning  equipment.  [Ex.  0230] 

However,  Buckingham  Manufacturing 
Company,  a  manufacturer  of  work¬ 
positioning  equipment  used  by  line 
workers,  opposed  the  application  of 
some  of  the  proposed  requirements  for 
work-positioning  equipment  to 
lanyards: 

Buckingham  Mfg.  recommends  including  a 
section  on  lanyards  to  remove  requirements 
outlined  in  the  referenced  sections  that  are 
not  applicable  to  lanyards  such  as:  (b)(2)(vii) 
and  including  at  least  criteria  such  as 
strength  requirements  for  the  rope  or 
webbing  used  to  manufacture  ...  a  lanyard, 
the  minimum  number  of  rope  tucks  for  rope 
lanyards,  the  length  of  stitching  for  turnover 
at  ends  of  web  lanyards,  stitching  used  be  of 
a  contrasting  color  to  facilitate  visual 
inspection,  etc.  [Ex.  0199] 

ASTM  F887-04  refers  to  the  straps 
used  with  work-positioning  equipment 
as  “positioning  straps,”  not  lanyards.^^® 
That  consensus  standard  uses  the  term 
“lanyard”  only  with  respect  to  personal 
fall  arrest  equipment.  In  addition, 
subpart  M  uses  the  term  “lanyard”  only 
in  the  requirements  applicable  to 
personal  fall  arrest  systems  in 
§  1926.502(d).  However,  existing 
§  1926.959  applies  to  “body  belts,  safety 
straps,  and  lanyards”  used  for  either 


'"’A.S'rM  iistis  llu!  lorm  “a(ljiisliil)l(; 

|i()sili()iiiiig  lanyardK”  tor  o(|iii|)iiH!iil  iisial  as  part  ot 
cortain  posilioiiitig  dovicos.  O.SIIA  troals  tlioso 
lanyards  as  “positioning  straps"  nndnr  thn  final 
rnin. 


work  positioning  or  fall  arrest.  Because 
the  term  “lanyard”  is  most  typically 
used  with  reference  to  fall  arrest 
equipment,  OSHA  is  concerned  that 
using  that  term  in  requirements  for 
work-positioning  equipment  could  lead 
employers  or  employees  to  believe  that 
work-positioning  equipment  is 
acceptable  for  use  in  fall  arrest 
situations,  for  example,  when  an 
employee  is  working  from  a  horizontal 
surface.  For  these  reasons,  OSHA 
decided  to  use  the  term  “positioning 
strap”  instead  of  lanyard  in  final 
paragraph  (b)(2)  to  describe  the  strap 
used  to  connect  a  body  belt  to  an 
anchorage  in  work-positioning 
equipment.  Thus,  any  strap  used  with 
work-positioning  equipment  is  a 
“positioning  strap”  for  the  purposes  of 
paragraph  (b)(2).  This  language  also 
should  address  Buckingham 
Manufacturing’s  concerns  that  some  of 
the  proposed  requirements  were 
inapplicable  to  lanyards.  The  Agency 
believes  that  Buckingham 
Manufacturing’s  comment  was  referring 
to  lanyards  used  with  personal  fall 
arrest  systems,  which  OSHA  recognizes 
may  not  meet  all  of  the  requirements  for 
positioning  straps  in  final 
§  1926.954(b)(2).  Paragraph  (b)(2)(vii) 
contains  specifications  for  positioning 
straps  that  are  essential  to  electric 
power  generation,  transmission,  and 
distribution  work,  including 
requirements  for  electrical  performance, 
strength,  and  flame  resistance  (Ex. 

0055).  Lanyards,  which  are  used  with 
personal  fall  arrest  systems,  have  to 
meet  appropriate  strength  and,  if 
necessary,  arc-resistance  requirements 
under  subpart  M  and  final 
§1926.954(b)(l)(ii). 

Paragraph  (b)(2)(i),  which  is  being 
adopted  without  substantive  change 
from  the  proposal,  requires  hardware  for 
body  belts  and  positioning  straps  to  be 
made  from  drop-forged  steel,  pressed 
steel,  formed  steel,  or  equivalent 
material.  This  hardware  also  must  have 
a  corrosion-resistant  finish.  Surfaces 
must  be  smooth  and  free  of  sharp  edges. 
These  requirements  ensure  that  the 
hardware  is  durable,  strong  enough  to 
withstand  the  forces  likely  to  be 
imposed,  and  free  of  sharp  edges  that 
coidd  damage  other  parts  of  the  work¬ 
positioning  equipment.  These 
niquirements  are  (iquivahmt  to  existing 
§  1926.959(a)(1),  except  that  tbe  exi.sting 
.standard  does  not  j)ermit  hardware  to  In; 
made  of  any  material  other  than  dro])- 
Ibrgiid  or  j)r(!.s.s(!d  st(!el.  Altbongb  ASTM 
l''8874)4  r(;(|nire.s  hardware  to  be  made 
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of  drop-forged  steel, OSHA  explained 
in  the  preamble  to  the  proposal  that, 
while  the  drop-forged  steel  process 
produces  hardware  that  more  uniformly 
meets  the  required  strength  criteria  and 
will  retain  its  strength  over  a  longer 
period  than  pressed  or  formed  steel,  it 
is  possible  for  other  processes  to 
produce  hardware  that  is  equivalent  in 
terms  of  strength  and  durability  (70  FR 
34851).  Paragraphs  (dKl)  and  (e)(3)  of 
§  1926.502  already  permit  “connectors” 
(that  is,  “hardware”  as  that  term  is  used 
in  this  final  rule)  to  be  made  of 
materials  other  than  drop-forged  or 
pressed  steel. 

OSHA  invited  comments  on  whether 
alternative  materials  would  provide 
adequate  safety  to  employees.  Most 
commenters  responding  to  this  issue 
supported  the  proposed  language 
accepting  the  use  of  equivalent 
materials.  (See,  for  example,  Exs.  0126, 
0162,  0173,  0175,  0186,  0230.)  For 
instance,  Ms.  Salud  Layton  of  the 
Virginia,  Maryland  &  Delaware 
Association  of  Electric  Cooperatives 
commented: 

We  support  the  flexibility  OSHA  [is] 
offering  in  this  area.  Allowing  hardware  to  be 
made  of  material  other  than  drop-forged  or 
pressed  steel  allows  for  potential  alternatives 
to  be  evaluated  for  use.  Other  material, 
however,  must  meet  the  strength  and 
durability  criteria  of  drop-forged  or  pressed 
steel  materials.  [Ex.  0175] 

Other  commenters  supported  the 
])roj)osal  because  it  would  permit  the 
use  of  alternative  materials  that  might 
l)(!  developed  in  the  future  (Exs.  0162, 
0186,  0230).  Mr.  Daniel  Ship])  with 
ISEA  commented  that  the  “use  of  non- 
ferrous  materials,  including  high-tensile 
aluminum  with  |a|  ])rotective  anodize 
coating,  is  common”  and  noted  that 
there  are  “crit(!ria  [availahlej  for 
evaluating  the  ecjuivalence  between 
forged  alloy  steel  and  other  materials” 
(Ex.  0211).' 

Although  OSHA  received  no  outright 
o])position  to  the  proposal,  AS'I’M 
Committee  F18  on  Electrical  Protective 
I'kjuipment  for  Workers,  the  committee 
responsible  for  developing  ASTM  F887, 
submitted  the  following  statement  from 
Mr.  Hans  Nichols,  P.E.,  Metallurgical 
Consulting: 

My  opinion  is  that  forgings  are  superior  to 
stampings.  The  principal  advantage  of 
forgings  is  control  of  grain  direction  to  match 
the  part  geometry.  The  grain  direction  of  a 
stamping  will  be  oriented  transverse  to  the 
part  in  some  areas.  Since  the  mechanical 
properties,  i.e. — yield  strength  and  impact 
strength,  are  lower  in  the  transverse 


’20  The  current  edition  of  this  standard,  ASTM 
F887-12'>'',  also  requires  hardware  to  be  made  from 
drop-forged  steel  in  Section  15.4.1.1. 


direction,  this  area  of  the  part  would  be  a 
weak  point.  [Ex.  0148] 

OSHA  agrees  that  some  materials 
have  advantages  over  others  and  expects 
that  manufacturers  typically  base  their 
design  decisions  on  factors  such  as 
these.  However,  the  fact  that  forgings 
may  result  in  more  uniform  strength 
throughout  a  material  than  stampings  is 
not  relevant  to  the  overall  stren^h  of 
hardware.  It  is  the  area  of  least  strength 
that  determines  whether  hardware  has 
sufficient  overall  strength,  and  the 
design-test  requirements  in  the  final 
rule  (discussed  later  in  this  section  of 
the  preamble)  ensure  that  hardware,  and 
the  entire  work-positioning  system,  are 
sufficiently  strong.  In  other  words,  the 
testing  requirements  in  the  rule  ensure 
that  the  weakest  part  of  the  weakest 
piece  of  the  system  will  not  fail  under 
conditions  likely  to  be  encountered 
during  use.  In  addition,  the  final  rule 
requires  that  the  hardware  be  made  of 
material  that  has  strength  and  durability 
equivalent  to  that  of  drop-forged, 
pressed,  or  formed  steel,  materials  used 
successfully  for  work-positioning 
equipment  for  decades.  Therefore, 

OSHA  is  including  paragraph  (b)(2)(i)  in 
the  final  rule  substantially  as  proposed. 

Paragraph  (b)(2)(ii),  which  is  being 
adopted  without  substantive  change 
from  the  proposal,  requires  buckles  to 
bo  capable  of  withstanding  an  8.9- 
kilonewton  (2,000-pound  force)  tension 
test  with  a  maximum  permanent 
deformation  no  greater  than  0.4 
millimotors  (0.0156  inches).  This 
re(|uiroment,  which  also  can  bo  found  in 
existing  §  192().95{)(a)(2),  will  ensure 
that  buckles  do  not  fail  if  a  fall  occurs. 

Paragraph  (l))(2)(iii),  wbicb  is  being 
ado])ted  witbout  substantive  cbange 
from  tbe  ])roj)osal,  nujnires  that  D  rings 
be  capal)le  of  witbstanding  a  22- 
kilonewton  (5,000-])ound-force)  tensile 
test  witbont  cracking  or  breaking.  (A  1) 
ring  is  a  metal  ring  in  tbe  sba])e  of  a 
“D.”  See  Figure  2,  wbicb  shows  a 
snajihook  and  a  D  ring.)  This  jirovision, 
which  is  equivalent  to  existing 
§  1926.959(a)(3),  will  ensure  that  1)  rings 
do  not  fail  if  a  fall  occurs. 

Paragraph  (b)(2)(iv),  which  is  being 
adopted  without  substantive  change 
from  the  proposal,  is  equivalent  to 
existing  §  1926.959(a)(4)  and  requires 
snaphooks  to  be  capable  of  withstanding 
a  22-kilonewton  (5,000-pound-force) 
tension  test  without  failure.  A  note 
following  this  provision  indicates  that 
distortion  of  the  snaphook  sufficient  to 
release  the  keeper  is  considered  to  be 
tensile  failure.  The  language  of  the  note 
in  the  final  rule  was  revised  from  the 
proposal  to  make  it  clear  that  such 
distortion  is  only  one  form  of  failure. 


The  snaphook  breaking  completely  is  a 
more  obvious  failure  not  mentioned  in 
the  note. 

Paragraph  (b)(2) (v),  which  is  being 
adopted  without  change  from  the 
proposal,  prohibits  leather  or  leather 
substitutes  from  being  used  alone  as  a 
load-bearing  component  of  a  body-belt 
and  positioning-strap  assembly.  This  is 
a  new  requirement  for  Subpart  V  and 
was  derived  from  ASTM  F887-04, 
Sections  14.2.1  and  15.2.1.i2i  -phe 
requirement  is  necessary  because 
leather  and  leather  substitutes  do  not 
retain  their  strength  as  they  age.  Because 
this  loss  in  strength  is  not  always  easy 
to  detect  by  visual  inspection,  it  can 
lead  to  failure  under  fall  conditions. 

Paragraph  (b)(2)(vi),  which  is  being 
adopted  without  substantive  change 
from  the  proposal,  requires  that  plied 
fabric  used  in  positioning  straps  and  in 
load-bearing  portions  of  body  belts  be 
constructed  so  that  no  raw  edges  are 
exposed  and  the  plies  do  not  separate. 
This  new  requirement,  which  also  is 
based  on  ASTM  F887-04,  in  this 
instance.  Sections  14.2.2  and  15.2.2, 
will  prevent  plied  fabric  from 
separating,  which  could  cause  it  to  fail 

under  fall  conditions.’ 22 

Although  work-positioning 
equipment  used  in  electric  power 
transmission  and  distribution  work  is 
not  to  be  used  as  insulation  from  live 
parts,  positioning  straps  could  come 
into  accidental  contac;t  with  live  jiarts 
while  an  employee  is  working.  Thus, 
OSHA  dooms  it  imjiortant  for  this 
(Xjuipmont  to  provido  a  spocifiod  lovol 
of  insidation.  Accordingly,  tbo  Agency 
])roj)osod,  in  jiaragraplis  (b)(2)(vii)(A) 
and  (b)(2)(viij(B),  to  rocpiiro  ])ositioning 
straj)s  to  1)0  caj)ablo  of  passing  dioloclric 
and  loakago  enrront  tests. .Similar 
rocjnironionts  are  found  in  existing 
§  1926.959(b)(1).  Tbo  voltages  listed  in 
tbe  ])ro])osed  j)aragraj)bs  were 
alternating  current.  A  note  following 
])ro])osed  ])aragraj)b  (b)(2)(vii)(B) 
indicated  that  ecjiiivalent  direct  current 
tests  also  would  be  accejitable. 

In  tbe  preamble  to  tbe  proposed  rule, 
OSHA  explained  that  ASTM  F887-()4 
did  not  require  positioning  straps  to 
pass  a  withstand-voltage  te.st  (70  FK 


’21  These  requirements  are  also  contained  in  the 
latest  edition,  ASTM  F887-12‘’’,  in  Sections  14.2.1 
and  15.2.1.1. 

’22 These  requirements  are  also  contained  in  the 
latest  edition,  ASTM  F887-12”’,  in  Sections  14.2.2 
and  15.2.1.2. 

’23  The  dielectric  and  leakage-current  tests 
required  by  these  paragraphs  involve  attaching 
electrodes  to  the  fall  protection  equipment, 
applying  a  test  voltage  across  the  electrodes,  and 
checking  for  deterioration  (in  the  case  of  the 
dielectric  test)  or  measuring  leakage  current  (in  the 
case  of  the  le^age-current  test).  ASTM  F887-12o’ 
includes  test  methods  for  these  two  tests. 
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34851).  Instead,  the  consensus  standard 
stated  in  a  note  that  the  fabric  used  in 
the  positioning  straps  must  pass  a 
withstand-voltage  test.  The  Agency 
invited  comment  on  whether 
performing  electrical  tests  on 
positioning  straps  is  necessary  for 
employee  safety  in  electric  transmission 
and  distribution  work  (that  is,  whether 
the  requirements  proposed  in 
paragraphs  (b)(2) (vii) (A)  and 

(b)(2)(vii)(B)  were  necessary).  124 

number  of  commenters  responded  to 
this  question.  Some  commenters 
supported  OSHA’s  proposal.  (See,  for 
example,  Exs.  0148,  0230.)  For  instance, 
IBEW  explained: 

Positioning  straps  should  offer  a  minimum 
level  of  insulation  in  the  event  [the]  strap 
comes  in  contact  with  energized  parts.  The 
manufacturing  specifications  from  ASTM 
F887-04  do  not  ensure  the  positioning  strap 
actually  offers  any  level  of  insulation.  As 
stated  in  the  proposal,  the  ASTM 
requirements  only  require  the  fabric  used  to 
make  the  strap  be  tested  for  leakage  current. 
Other  products  used  [in]  the  manufacture  of 
the  strap  could  .  .  .  jeopardize  the  electrical 
[insulation]  integrity  of  the  fabric.  Therefore, 
the  leakage  current  of  the  finished  product 
will  not  be  known  without  a  separate  test. 

[Ex.  0230] 

ASTM  commented  that  “requirements 
in  ASTM  F887  04  for  leakage  current 
and  withstand  testing  of  the  positioning 
.strap  material  in  Sections  15.3.1  and 
15.3.1 — Note  2  are  adequate  for  the 
performance  of  the  positioning  strap” 
(Ex.  0148).  The  organization 
recommended  that  the  A.STM  language 
“h(!  rejjeated  in  the  Final  1020.954,  or 
incorporated  hy  reference”  [id.). 

Otlu'r  coinnient(;rs  did  not  see  a  need 
to  ])(!rfonn  (dectrical  tests  on  j)ositioning 
straps.  (.Se(!,  for  example,  Exs.  0102, 
0173,  018(i,  0219.)  For  instance,  Mr. 
Anthony  Alunn  with  Ohio  Knral 
Idectric  Ooo|)eratives  argiKui:  “(liven  the 
environment  the.se  devices  will  lx;  used 
in,  w'ithin  5  minut(!s  of  being  u.sed  the 
first  time  they  will  prohahly  have 
enough  dirt  and  wood  pre.s(!rvative 
ground  into  them  that  they  couldn’t 
])ass  .such  a  test  again”  (Ex.  0180).  lie 
al.so  noted  that  this  equipment  has  been 
in  service  for  years  and  he  is  not  aware 
of  any  accidents  that  have  occurred  due 
to  the  breakdown  of  a  po.sitioning  strap 
{id.).  Mr.  Allen  Oracion  with  Energy 
United  EMC  maintained  that 
positioning  straps  will  be  separated 
from  energized  parts  by  at  least  the 


■'^■'The  preamble  to  the  proposal  asked 
specifically  about  the  withstand  test  requirement 
proposed  in  paragraph  (b)(2)(vii)(A);  however,  most 
commenters  responded  to  the  question  of  whether 
there  is  a  need  to  perform  electrical  tests  on 
positioning  straps  (the  withstand  test  and  the 
leakage  test  proposed  in  paragraph  (b)(2)(vii)(B)). 


minimum  approach  distance,  making 
withstand  tests  unnecessary  (Ex.  0219). 

OSHA  believes  that  requiring 
positioning  straps  to  he  capable  of 
passing  the  electrical  tests  in  proposed 
§  1926.954(b)(2)(vii)(A)  and  (b)(2)(vii)(B) 
will  provide  an  additional  measure  of 
protection  to  employees  if  a  conductor 
or  other  energized  part  slips  and  lands 
on  the  strap  or  if  the  strap  slips  from  the 
employee’s  hand  and  lands  on  an 
energized  part.  In  response  to  Mr. 
Oracion’s  comment,  the  Agency  notes 
that  the  minimum  approach  distance 
will  not  always  protect  employees 
exposed  to  electric-shock  hazards.  For 
example,  minimum  approach  distances 
do  not  apply  to  conductors  on  which 
work  is  being  performed  by  employees 
using  rubber  insulating  gloves  (as 
explained  under  the  discussion  of 
§  1926.960(c)(1)  of  the  final  rule).  The 
proposed  withstand-  and  leakage-testing 
requirements  will  confirm  that  the 
fabric  used  in  the  manufacture  of  the 
strap  will  provide  insulation  from 
electrical  contact  and  that  the 
manufacturing  process  that  created  the 
strap  did  not  compromise  the  fabric’s 
insulating  properties.  Although  the 
equipment  may  become  contaminated 
during  use,  as  noted  by  Mr.  Ahern,  the 
inspection  requirements  in 
§  1926.954(b)(3)(i)  of  the  final  rule 
(discussed  later  in  this  section  of  the 
preamble)  will  ensure  that  any 
contamination  that  can  affect  the 
insulating  properties  of  the  ecpiipment 
will  be  identified  and  removed.  In 
addition,  any  contamination  will 
normally  he  on  tlu!  portion  of  the 
po.sitioning  strap  in  contact  with  a  ])ole; 
th(!  remaining  portion  of  the  slraj)  will 
still  provide;  a  measure  of  ])n)t(;ction. 

The  t(;.sling  r(;(inirement.s  in  final 
paragraphs  (h)(2)(vii)(A)  and 
(h)(2)(vii)(B)  are  also  e(|nival(;nt  to  the; 
tests  re(]nir(;d  hy  A.STM  F887-12'’' 
(.Section  15.3.1  and  Note  2).  It  is  not 
cl(;ar  why  AS  I'M  included  the 
re(|nirement  that  po.sitioning  .straps  jia.ss 
a  withstand  test  in  a  note  rather  than  in 
the  rule  it.self.  OSIIA  is  including  the 
r(;()nirement  that  jK).sitioning  straps  be 
capable  of  pa.s.sing  a  withstand  te.st  in 
the  text  of  final  §  1926.954(b)(2)(vii)(A) 
to  make  it  clear  that  this  provi.sion  is 
mandatory.  The  Agency  believes  that 
straps  currently  being  manufactured  and 
used  usually  meet  the  final  provisions. 
There  is  no  evidence  in  the  rulemaking 
record  that  current  positioning  straps  do 
not  meet  these  requirements.  Therefore, 
OSHA  is  including  paragraphs 
(b)(2)(vii)(A)  and  (b)(2)(vii)(B)  in  the 
final  rule  as  proposed. 

Paragraphs  (b)(2)(vii)(C)  and 
(h)(2)(vii)(D),  which  are  being  adopted 
without  substantive  change  from  the 


proposal,  contain  new  requirements  for 
positioning  straps  to  be  capable  of 
passing  tension  tests  and  buckle-tear 
tests.  These  tests  are  based  on  ASTM 
F887-04,  sections  15.3.2  and  15.3.3,  and 
will  ensure  that  individual  parts  of 
positioning  straps  have  adequate 
strength  and  will  not  fail  during  a 
fall.125 

Paragraph  (b)(2)(vii)(E)  requires 
positioning  straps  to  be  capable  of 
passing  a  flammability  test  (described  in 
Table  V-1).  This  requirement,  and  the 
test  in  Table  V-1,  are  based  on  ASTM 
F887-04,  Section  15.3.4.^26  jf  electric 
arc  occurs  while  an  employee  is 
working,  the  work-positioning 
equipment  must  be  capable  of 
supporting  the  employee  in  case  he  or 
she  loses  consciousness.  It  is 
particularly  important  for  the 
positioning  strap  to  be  resistant  to 
igniting,  because,  once  ignited,  it  would 
quickly  lose  its  strength  and  fail. 

Mr.  Pat  McAlister  with  Henry  County 
REMC  questioned  the  “value  in  the 
proposed  arc  testing  requirement” 
because  his  company  was  “not  aware  of 
any  situation  where  exposure  to  thermal 
energy  has  contributed  to  failure  of” 
positioning  straps  (Ex.  0210). 

OSHA  responds  that,  although 
paragraph  (b)(2)(vii)(E)  will  help  ensure 
that  positioning  straps  do  not  fail  if  an 
electric  arc  occurs,  the  .standard  just 
requires  positioning  straps  to  be  capable 
of  j)a.s.sing  a  flammability  te.st;  the 
standard  does  not  require  electric-arc 
te.sting.  As  not(;d  later  in  the  discu.ssion 
of  §  1926.9()0(g)  of  the  final  ruh;,  electric 
power  generation,  transmi.ssioti,  and 
distribution  work  exptxses  employe(;.s  to 
hazards  from  (;lectric  arcs.  Paragraph 
(h)(2)(vii)(E)  of  192(».954  protects 
against  .some  of  tho.se  hazards,  including 
ignition  of  tin;  po.sitioning  straj),  which 
coidd  lead  to  failure  of  the  stra])  and 
burns  to  tin;  (;mployee.  A.STM  i‘'887  has 
re(|nired  po.sitioning  straps  to  lx;  capable; 
of  })as.sing  a  flammability  t(;.st  since; 

1‘)88,  se)  the  Age;ne:y  is  not  snrjjriseel 
that  Mr.  McAli.ste;r  is  not  aware;  of 
failnre;.s  e)f  peesitioning  straps  in  e;le;e:trie> 
arc  ex[)e)snre;.s.  Having  ASTM  adopt  a 
re;ejnire:ment  for  po.sitioning  straps  to 
pa.ss  a  flammability  te.st  is  evidence  that 
the  consensus  of  indu.stry  opinion  is 
that  such  testing  is  necessary.  Therefore, 
OSHA  is  including  paragraph 
(b)(2)(vii)(E)  in  the  final  rule  as 
proposed.  (OSHA,  however,  has  made 
nonsubstantive,  clarifying  changes  to 
final  Table  V-1.) 


’25  These  requirements  are  also  contained  in  the 
latest  edition,  ASTM  F887-12‘>’,  in  Section  15.3.2 
and  15.3.3. 

126  This  requirement  is  also  contained  in  the 
latest  edition,  ASTM  F887-12°’',  in  Section  15.3.4. 
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Paragraph  (bK2)(viii),  which  is  being 
adopted  without  substantive  change 
from  the  proposal,  requires  the  cushion 
part  of  a  body  belt  to  be  at  least  76 
millimeters  (3  inches)  wide,  with  no 
exposed  rivets  on  the  inside.  This 
requirement  is  equivalent  to  existing 
§  1926.959(bK2)(i)  and  (ii). 

Existing  §  1926.959(b)(2)(iii),  which 
requires  the  cushion  part  of  the  body 
belt  to  be  at  least  0.15625  inches  thick 
if  made  of  leather,  was  omitted  from  the 
final  rule.  The  strength  of  the  body  belt 
assembly,  which  this  existing  provision 
addresses,  is  now  adequately  addressed 
by  the  performance-based  strength 
criteria  specified  in  final 
§  1926.954(b)(2)(xii)  (discussed  later  in 
this  section  of  the  preamble). 
Additionally,  as  noted  previously,  load- 
bearing  portions  of  the  body  belt  may  no 
longer  be  constructed  of  leather  alone 
under  paragraph  (b)(2)(v)  of  the  final 
rule. 

Paragraph  (b)(2)(ix),  which  is  being 
adopted  without  substantive  change 
from  the  proposal,  requires  that  tool 
loops  on  a  body  belt  be  situated  so  that 
the  100  millimeters  (4  inches)  at  the 
center  of  the  back  of  the  body  belt 
(measured  from  D  ring  to  D  ring)  are  free 
of  tool  loops  and  other  attachments. 
OSHA  based  this  requirement  on  ASTM 
F887-04,  Section  14.4.3,  which  is 
similar  to  existing  §  1926.959(b)(3).  This 
requirement  will  prevent  spine  injuries 
to  employees  who  fall  onto  their  backs 
while  wearing  a  body  belt,  which  could 
happen  to  an  employee  walking  on  the 
ground  before  or  after  climbing  a  pole. 

Existing  §  1926.959(b)(2)(iv)  requires 
body  belts  to  contain  pocket  tabs  for 
attaching  tool  pockets.  ASTM  F887-04 
also  contained  a  requirement  that  body 
belts  have  pocket  tabs.  In  the  proposal, 
OSHA  stated  that  it  did  not  consider 
provisions  regarding  pocket  tabs  to  be 
necessary  for  the  protection  of 
employees;  the  Agency  believed  that 
these  requirements  ensured  that  body 


belts  were  suitable  as  tool  belts,  but  did 
not  contribute  significantly  to  the  safety 
of  employees  (70  FR  34851). 

ASTM  Committee  F18  on  Electrical 
Protective  Equipment  for  Workers 
clarified  the  purpose  of  the 
requirements  for  pocket  tabs  in  the 
consensus  standard  as  follows: 

[Pocket  tabs  are]  addressed  in  ASTM  F887- 
04,  Section  14.4.ll’27)  as  follows:  “The  belt 
shall  have  pocket  tabs  extending  at  least  1 V2" 
(3.8  cm)  down,  and  with  the  point  of 
attachment  at  least  3  in.  (7.6  cm)  back  of  the 
inside  of  the  circle  dee  rings  on  each  side  for 
the  attachment  of  pliers  or  tool  pockets.  On 
shifting  dee  belts,  the  measurement  for 
pocket  tabs  shall  be  taken  when  the  dee  ring 
section  is  centered.” 

*  *  *  * 

The  primary  reason  for  the  specific 
placement  of  these  pocket  tabs  is  to  assist  in 
eliminating  the  interference  of  tools  being 
carried  on  the  belt  with  the  proper 
engagement  of  a  positioning  strap  snaphook 
into  the  body  belt  dee  ring. 

Therefore,  this  detail  is  important  for  the 
safety  of  employees  using  these  body  belts. 
[Ex.  0148) 

The  committee  recommended  that 
OSHA  either  adopt  the  ASTM  language 
or  incorporate  it  by  reference. 

OSHA  does  not  lielieve  that  pocket 
tabs  are  a  hazard.  The  tabs  are  flush 
with  the  body  belt  and  extend  down 
from  it.  They  do  not  interfere  with  the 
attachment  of  snaphooks  to  the  D  rings. 
OSHA  agrees  that  tool  pockets  fastened 
to  the  tabs,  or  the  tools  in  those  pockets, 
could  interfere  under  certain  conditions. 
For  example,  a  large  tool  or  pocket 
could  interfere  with  the  attachment  of 
snaphooks  and  D  rings  even  with  the 
tabs  positioned  as  required  by  the 
consensus  standard.  The  Agency 
believes  that  this  hazard  is  better 
addressed  by  the  general  requirement  in 
final  paragraph  (b)(3)(i)  (discussed  later 
in  this  section  of  the  preamble)  that 
work-positioning  equipment  be 


’27  Section  14.3.1  in  ASTM  F887-12‘‘’  contains 
an  identical  requirement. 


inspected  to  ensure  that  it  is  in  safe 
working  condition  before  use.  In 
addition,  the  ASTM  committee  did  not 
explain  why  tabs  are  necessary  in  the 
first  place.  Therefore,  OSHA  is  not 
adopting  the  committee’s 
recommendation  to  add  the  ASTM 
requirement  on  pocket  tabs  in  the  final 
rule. 

Existing  §  1926.959(b)(3)  permits  a 
maximum  of  four  tool  loops  on  body 
belts.  As  explained  in  the  preamble  to 
the  proposal,  OSHA  does  not  believe 
that  this  provision  is  necessary  for  the 
protection  of  employees  (70  FR  34851). 
Like  existing  §  1926.959(b)(2)(iv),  this 
requirement  ensures  only  that  body 
belts  are  suitable  as  tool  belts.  OSHA 
received  no  comments  on  the  proposed 
removal  of  this  requirement,  and  the 
final  rule  removes  this  requirement  from 
subpart 

Paragraph  (b)(2) (x),  which  is  being 
adopted  without  change  from  the 
proposal,  requires  copper,  steel,  or 
equivalent  liners  to  be  used  around  the 
bars  of  D  rings.  This  provision,  which 
duplicates  existing  §  1926.959(b)(4),  will 
prevent  wear  between  the  D  ring  and  the 
body  belt  fabric.  Such  wear  could 
contribute  to  failure  of  the  body  belt 
during  use. 

In  paragraph  (b)(2)(xi),  OSHA 
proposed  that  snaphooks  used  as  part  of 
work-positioning  equipment  be  of  the 
locking  type.  A  snaphook  has  a  keeper 
designed  to  prevent  the  D  ring  to  which 
it  is  attached  from  coming  out  of  the 
opening  of  the  snaphook.  (See  Figure  1.) 
However,  if  the  design  of  the  snaphook 
is  not  compatible  with  the  design  of  the 
D  ring,  the  D  ring  can  roll  around,  press 
open  the  keeper,  and  free  itself  from  the 
snaphook.  (See  Figure  2.) 


’28 Existing  §  1926.959(b)(3)  also  requires  tlie  100- 
millimeter  (4-inch)  section  of  the  body  belt  in  the 
middle  of  the  back  to  be  free  of  tool  loops  and  other 
attachments.  This  portion  of  the  existing  paragraph 
is  retained  as  §1926.954(b)(2)(ix)  in  the  final  rule, 
as  described  previously. 
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Figure  1 — Snaphook 


Figure  2 — Snaphook  Rollout 


For  many  years,  ASTM  F887  had  a 
requirement  that  snaphooks  be 
compatible  with  the  D  rings  with  which 
they  were  used.  Even  with  this 
requirement,  however,  accidents 
resulting  from  snaphook  roll-outs  still 
occurred.  As  OSHA  explained  in  the 
preamble  to  the  proposal,  several  factors 
account  for  this  condition  (70  FR 
34852).  First,  while  one  manufacturer 
can  (and  most  do)  thoroughly  test  its 
snaphooks  and  its  D  rings  to  ensure 
“compatibility,”  no  manufacturer  can 
test  its  hardware  in  every  conceivable 
combination  with  other  manufacturers’ 
hardware,  especially  since  some  models 
of  snaphooks  and  D  rings  are  no  longer 
manufactured.  While  an  employer  might 
be  able  to  test  all  of  the  different 
hardware  combinations  with  its  existing 
equipment,  the  employer  normally  does 
not  have  the  expertise  necessary  to 
conduct  such  tests  in  a  comprehensive 
manner.  Second,  snaphook  keepers  can 
be  depressed  by  objects  other  than  the 
D  rings  to  which  they  are  attached.  For 
example,  a  loose  guy  (a  support  line) 
could  fall  onto  the  keeper  while  an 
employee  is  repositioning  himself  or 
herself.  This  situation  could  allow  the  D 
ring  to  escape  from  the  snaphook,  and 
the  employee  would  fall  as  soon  as  he 
or  she  leaned  back  into  the  work¬ 
positioning  equipment.  The  locking- 
type  snaphooks  OSHA  proposed  to 
require  will  not  open  unless  employees 
release  the  locking  mechanisms. 

A  few  commenters  objected  to  the 
requirement  for  locking  snaphooks. 


maintaining  that  existing  pole  straps 
with  nonlocking  snaphooks  have  been 
used  safely  and  effectively  for  many 
years.  (See,  for  example,  Exs.  0210, 

0225.)  Mr.  Jonathan  Glazier  with  the 
National  Rural  Electric  Cooperative 
Association  (NRECA)  questioned  the 
safety  benefits  of  locking  snaphooks, 
commenting: 

Is  the  cost  of  replacing  the  thousands  of 
non-locking  snaphooks  in  use  today 
outweighed  by  the  benefit?  Certainly  workers 
are  familiar  with  the  rudimentary  technology 
presented  by  non-locking  snaphooks,  so  the 
danger  they  present  is  low.  [Ex.  0233] 

A  majority  of  the  rulemaking 
participants  who  commented  on  this 
issue  agreed  that  the  proposed 
requirement  for  locking  snaphooks  was 
justified.  (See,  for  example,  Exs.  0167, 
0169,  0213;  Tr.  579.)  For  instance. 
Quanta  Services  commented  that  "the 
current  requirement  [to  use]  snaphooks 
compatible  with  the  particular  D  rings 
with  which  they  are  used  is  not 
sufficient  because  accidents  from 
snaphook  rollover  still  occur”  and 
agreed  with  OSHA  that  the  proposal  to 
require  locking  snaphooks  “will  provide 
greater  protection”  (Ex.  0169). 

Snaphook  rollout  is  a  recognized 
hazard,  as  indicated  by  updated 
requirements  in  the  consensus  standard. 
The  ASTM  committee  believed  that  the 
former  requirement  for  compatibility 
between  snaphooks  and  D  rings  was 
inadequate  to  protect  employees;  thus, 
the  committee  included  a  requirement 
for  locking  snaphooks  in  ASTM  F887- 


04  (Ex.  0055).  Evidence  in  the  record 
indicates  that  the  committee  was 
correct;  one  exhibit  showed  that  two 
workers  were  killed  when  the 
snaphooks  they  were  using  apparently 
rolled  out  (Ex.  0003). ^^9  OSHA 
considered  the  record  on  this  issue  and 
concluded  that  the  proposed 
requirement  for  locking  snaphooks  is 
justified;  therefore,  the  Agency  is 
including  the  proposed  provision  in  the 
final  rule. 

Mr.  Lee  Marchessault  with  Workplace 
Safety  Solutions  recommended  that  the 
term  “double  locking  type”  be  used 
rather  than  “locking  type”  (Ex.  0196;  Tr. 
579).  His  comment  addressed  the 
reference  to  locking  snaphooks  in 
proposed  paragraph  (b)(3)(vi)  (discussed 
later  in  this  section  of  the  preamble), 
but,  because  paragraph  (b)(2)(xi) 
contains  the  requirement  that 
snaphooks  on  positioning  straps  be  of 
the  locking  type,  his  comment  applies 
equally  here. 

The  devices  specified  in  the  standard 
are  “locking  snaphooks.”  They  are  also 
known  as  “double-locking  snaphooks.” 
However,  this  latter  term  is  a  misnomer. 
There  is  only  a  single  locking 
mechanism.  The  keeper,  which  “keeps” 
the  snaphook  on  the  D  ring,  is  not  self¬ 
locking.  Consequently,  these  devices  are 
correctly  known  as  “locking 


’20  Descriptions  of  these  two  accidents  can  be 
viewed  at:  http://www.osha.gov/pls/imis/ 
accidentsearch.accident_ 
detaiI?id=922336B'id=  ]  4340061 . 
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snaphooks,”  and  OSHA  is  using  this 
term  in  the  final  rule. 

In  issuing  the  proposal,  OSHA 
recognized  that  there  might  he 
thousands  of  existing  nonlocking 
snaphooks  currently  in  use  and 
requested  comment  on  whether  it 
should  phase  in  the  requirement  for 
locking  snaphooks  for  older  equipment 
or  allow  employers  to  continue  using 
existing  equipment  that  otherwise 
complies  with  the  standard  until  it 
wears  out  and  must  be  replaced. 

Several  commenters  recommended 
grandfathering  existing  equipment  and 
requiring  that  only  newly  purchased 
positioning  straps  be  equipped  with 
locking  snaphooks.  (See,  for  example, 
Exs.  0162,  0175,  0210,  0224,  0225,  0227, 
0233.)  For  instance,  the  Virginia, 
Maryland  &  Delaware  Association  of 
Electric  Cooperatives  commented: 

[G]randfathering  existing  equipment  for 
those  companies  that  have  not  started 
utilizing  locking  snap-hooks  is  prudent.  For 
companies  cmrently  using  older  equipment, 
the  requirement  should  be  that  as  the  older 
equipment  is  phased  out  or  worn  out,  new 
equipment  must  be  the  locking  snap-hook 
type.  [Ex.  0175] 

In  addition,  Mr.  Glazier  with  NRECA 
was  concerned  that  requiring  an 
immediate  switch  to  locking  snaphooks 
could  lead  to  a  shortage  of  compliant 
equipment  (Ex.  0233). 

Otner  commenters  argued  that  there 
should  be  little  or  no  phase-in  period 
because  nonlocking  snaphooks  have  not 
been  available  for  over  10  years  and 
because  employees  would  be  left  at  risk. 
(See,  for  example,  Exs.  0148,  0199, 

0212.)  TVA  commented  that  it  had 
“prohibited  nonlocking  snaphooks  for  a 
number  of  years”  before  OSHA’s 
proposal  (Ex.  0213).  The  Southern 
Company  and  ASTM  Committee  F18 
recommended  a  phase-in  period  of  no 
more  than  12  months  (Exs.  0148,  0212). 
Buckingham  Manufacturing  Company 
recommended  a  phase-in  period  of  no 
more  than  3  months  (Ex.  0199). 

According  to  the  ASTM  committee, 
manufacturers  stopped  producing 
nonlocking  snaphooks  before  1998  (Ex. 
0148).  In  addition,  evidence  in  the 
record  indicates  that  the  average  useful 
life  of  a  body  belt  or  body  harness  is  5 
years  (Ex.  0080).  The  Agency  believes 
that  the  useful  life  of  positioning  straps 
(to  which  snaphooks  are  affixed)  also  is 
approximately  5  years  because  they  are 
made  from  the  same  materials  and  are 
subject  to  the  same  conditions  of  use. 
Thus,  any  nonlocking  snaphooks  still 
remaining  in  use  are  substantially 
beyond  their  expected  useful  life  and 
are  probably  in  need  of  replacement.  In 
addition,  there  is  evidence  in  the  record 
that  the  vast  majority  of  positioning 


straps  in  use  already  have  locking 
snaphooks.  Mr.  James  Tomaseski  of 
IBEW  testified  that,  based  on  a  survey 
of  the  union’s  members,  80  percent  of 
electric  utilities  and  contractors 
performing  work  covered  by  the  final 
rule  require  the  use  of  locking 
snaphooks  (Tr.  976).  He  also  testified 
that  locking  snaphooks  are  used  even  by 
companies  that  do  not  require  them  and 
that  there  will  not  be  a  problem  with 
availability  (Tr.  975-976).  Therefore, 
OSHA  concludes  that  a  phase-in  period 
of  90  days  should  be  adequate  to 
comply  with  the  requirement. 
Compliance  with  paragraph  (b)(2)(xi)  is 
required  on  the  effective  date  of  the 
final  rule:  July  10,  2014. 

OSHA  proposed  three  requirements 
for  locking  snaphooks  to  ensure  that 
keepers  do  not  open  without  employees 
intentionally  releasing  them.  First,  for 
the  keeper  to  open,  a  locking 
mechanism  would  have  to  be  released, 
or  a  destructive  force  would  have  to  be 
impressed  on  the  keeper  (paragraph 
(b)(2)(xi)(AjJ.  Second,  a  force  in  the 
range  of  6.7  N  (1.5  Ibfl  to  17.8  N  (4  Ibf) 
would  be  required  to  release  the  locking 
mechanism  (paragraph  (bJ(2)(xi)(B)). 
Third,  with  a  force  on  the  keeper  and 
the  locking  mechanism  released,  the 
keeper  must  be  designed  not  to  open 
with  a  force  of  11.2  N  (2.5  Ibf)  or  less, 
and  the  keeper  must  begin  to  open 
before  the  force  exceeds  17.8  N  (4  Ibf) 
(paragraph  (b)(2)(xi)(C)).^^°  These 
requirements  are  based  on  ASTM  F887- 
04,  section  15.4.1.^31  Proposed 
paragraph  (b)(2)(xi)(C),  relating  to  the 
spring  tension  on  the  keeper,  was 
equivalent  to  existing  §  1926.959(b)(6). 

Mr.  Daniel  Shipp  with  ISEA  objected 
to  these  proposed  requirements  and 
maintained  that  the  provisions  on  work¬ 
positioning  equipment  should  be 
consistent  with  §  1910.66  (Powered 
platforms  for  building  maintenance). 
Appendix  C,  and  §  1926.502  (Fall 
protection  systems  criteria  and 
practices),  commenting: 

Neither  of  these  [existing]  standards  set 
forth  detailed  specifications  for  the  forces 
required  to  actuate  the  locking  and  gate 
mechanisms  of  snaphooks.  The  determining 
factors  that  relate  most  closely  to  incidents  of 
accidental  disengagement  of  a  snaphook  from 
its  connector  are  (a)  the  compatibility  in  size 
and  shape  of  the  connecting  element,  and  (b) 
the  tensile  strength  of  the  gate  in  the  closed 
and  locked  position,  which  are  fully 
discussed  in  1910.66  and  1926.502.  It  is 
difficult  to  envision  one  range  of  force 


■‘SO In  proposed  paragraphs  (b)(2)(xi)(B)  and 
(b)(2)(xij(C),  the  metric  units  were  not  equal  to  the 
English  units.  The  metric  units  were  corrected  in 
the  final  rule. 

’SI  These  requirement  are  also  contained  in  the 
latest  edition,  ASTM  F887-12‘’’,  in  Section  15.4.2.1. 


requirements  that  would  apply  equally  to  all 
locking  snaphooks  because  of  the  wide 
variety  of  existing  and  possible  snaphook 
designs. 

OSHA  should  limit  its  regulation  of  self¬ 
closing  and  self-locking  snaphooks  to  use  in 
work  positioning  applications  that  follow 
existing  fall  protection  regulations.  The 
addition  of  further  restrictive  requirements 
will  have  the  effect  of  possibly  eliminating 
otherwise  safe  and  efficient  equipment  from 
the  marketplace  without  any  demonstrable 
improvement  in  worker  safety.  [Ex.  0211] 

It  is  not  clear  from  Mr.  Shipp’s 
comment  whether  he  opposes  the 
requirement  that  snaphooks  be  of  the 
locking  type.  If  he  does,  there  is  ample 
evidence  in  the  record,  as  discussed 
previously,  to  support  the  adoption  of  a 
requirement  for  locking  snaphooks. 
Therefore,  the  Agency  will  focus  on  his 
comments  relating  to  the  forces  used  to 
unlock  and  open  keepers.  The  proposed 
paragraphs  ensure  the  adequacy  of  the 
locking  mechanism  by  requiring  a 
destructive  force  to  open  the  keeper  if 
it  is  not  first  imlocked  and  by  specifying 
the  minimum  force  required  to  open  the 
locking  mechanism.  The  proposed 
paragraphs  also  ensure  that  the  keeper 
does  not  open  unintentionally  if  the 
locking  mechanism  is  opened 
accidentally  (for  example,  by  a  loose 
conductor  striking  it),  or  if  it  breaks. 

In  addition  to  specifying  minimum 
forces,  the  proposed  paragraphs 
specified  the  maximum  forces  necessary 
to  open  the  locking  mechanism  and  the 
keeper  when  the  locking  mechanism  is 
open.  Because  this  equipment  is 
frequently  used  with  rubber  insulating 
gloves  and  leather  protectors,  employees 
have  limited  dexterity  when  they  are 
opening  and  closing  keepers  (Ex.  0173). 
Snaphook  keepers  that  are  too  difficult 
to  unlock  or  open  by  employees  wearing 
rubber  insulating  gloves  could  interfere 
with  connecting  a  snaphook  to  a  D  ring 
and  lead  to  falls.  In  addition,  employees 
develop  a  rhythm,  buckling  and 
unbuckling  the  positioning  straps  into 
the  D  rings  of  their  body  belts  (see,  for 
example,  269-Ex.  3-11).  Snaphook 
keepers  that  are  too  difficult  to  unlock 
or  open  will  interfere  with  this  rhythm, 
potentially  leading  to  falls.  These 
conditions  are  not  present  for 
employees  working  from  power 
platforms  covered  by  §  1910.66  or  in 
general  construction  work  covered  by 
§1926.502. 

As  noted  previously,  existing  subpart 
V  already  requires  the  opening  force  on 
the  keeper  to  be  within  the  range 
specified  in  the  proposal.  Also,  the 
inclusion  of  similar  provisions  in  ASTM 
F887  is  evidence  that  the  ASTM 
committee  concluded  that  there  is  a 
need  for  the  requirements  proposed  in 
paragraph  (b)(2)(xi).  For  these  reasons. 
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OSHA  is  including  paragraphs 
(bK2)(xi)(A),  (bK2Kxi)(B),  and 
(bK2Kxi)(C)  in  the  final  rule  as 
proposed.  (As  previously  noted,  OSHA 
has  corrected  the  metric  units  in  these 
provisions  in  the  final  rule.) 

Mr.  Frank  Owen  Brockman  of  Farmers 
Rural  Electric  Cooperative  Corporation 
recommended  that  OSHA  prohibit  the 
use  of  any  snaphook  that  requires 
employees  to  remove  gloves  before 
opening  the  snaphook  (Ex.  0173).  As 
noted  earlier,  the  objective  performance 
requirements  in  paragraph  (b)(2)(xi)  will 
ensure  that  snaphooks  meeting  the 
standard  are  usable  by  employees 
wearing  rubber  insulating  gloves  and 
leather  protectors.  The  Agency  does  not 
believe  that  adding  a  requirement  that 
snaphooks  be  capable  of  being  opened 
by  an  employee  wearing  gloves  will 
improve  the  safety  of  these  devices. 
OSHA  believes,  however,  that 
employers  will  consider  this  facet  of 
snaphook  design  when  selecting 
positioning  straps,  if  only  to  minimize 
employee  complaints. 

Existing  §  1926.959(b)(7)  requires 
body  belts,  safety  straps,  and  lanyards  to 
be  capable  of  passing  a  drop  test  in 
which  a  test  load  is  dropped  from  a 
specific  height  and  the  equipment 
arrests  the  fall.  The  test  consists  of 
dropping  a  113.4-kg  (250-lbm)  bag  of 
sand  a  distance  of  either  1.2  meters  (4 
feet)  or  1.8  meters  (6  feet),  for  safety 
straps  and  lanyards,  respectively.^^^ 

OSHA  explained  in  the  preamble  to 
the  proposal  that  ASTM  adopted  a 
different  test  in  ASTM  F887-04  (70  FR 
34853).  Under  the  existing  OSHA  test, 
the  bag  of  sand  can  be  fitted  with  the 
body  belt  in  different  ways,  resulting  in 
tests  that  are  not  necessarily  consistent 
among  different  testing  laboratories.  To 
overcome  this  problem,  ASTM  887-04 
adopted  a  drop  test  that  uses  a  rigid 
steel  mass  of  a  specified  design.  To 
compensate  for  differences  between  a 
rigid  mass  and  the  more  deformable 
human  body,  the  ASTM  standard  uses 
a  lower  test  mass,  100  kg  (220  Ibm),  and 
a  shorter  drop  height,  1  meter  (39.4 
inches).  OSHA  proposed  to  replace  the 
drop  test  in  existing  §  1926.959(b)(7) 
with  a  test  modeled  on  the  test  specified 
in  the  2004  ASTM  standard.^  33 

Proposed  paragraph  (b)(2)(xii)(A) 
would  have  required  the  test  mass  to  be 


As  noted  earlier,  existing  §1926.959  covers 
body  belts,  safety  straps,  and  lanyards  as  both  fall 
arrest  and  work-positioning  equipment.  Paragraph 
(b)(2)  of  final  §  1926.954  covers  only  work¬ 
positioning  equipment.  Lanyards,  which  are  used  in 
fall  arrest  and  are  not  covered  in  final 
§  1 926.954(b)(2),  have  to  be  capable  of  withstanding 
higher  forces  as  required  by  §  1926.502(d)(9). 

133  ASTM  F887-12”’  specifies  equivalent  test 
procedures  and  criteria  for  this  equipment. 


rigidly  constructed  of  steel  or  equivalent 
material  having  a  mass  of  100  kg  (220.5 
Ibm).  OSHA  explained  in  the  proposal 
that  this  mass  was  comparable  to  the 
113.4-kg  (250-lbm)  bag  of  sand  that  must 
be  used  under  the  existing  OSHA 
standard  (70  FR  34853).  Even  though 
the  proposed  test  mass  was  lighter  than 
a  heavy  power  line  worker,  OSHA 
explained  that  the  proposed  test  method 
would  place  significantly  more  stress  on 
the  equipment  than  an  employee  of  the 
same  mass  because  the  test  drop  was 
greater  than  the  maximum  permitted 
free-fall  distance  and  because  the  test 
mass  was  rigid  [id.). 

Proposed  paragraphs  (b)(2)(xii)(B)  and 
(b)(2)(xii)(C)  specified  the  means  used  to 
attach  body  belts  and  positioning  straps 
during  testing.  These  provisions  would 
ensure  that  the  work-positioning 
equipment  being  tested  was  properly 
attached  to  the  test  apparatus. 

Proposed  paragraph  (b)(2)(xii)(D) 
provided  for  the  test  mass  to  be  dropped 
an  unobstructed  distance  of  1  meter 
(39.4  inches).  OSHA  explained  in  the 
preamble  that,  for  positioning  straps, 
this  distance  was  equivalent  (given  the 
rigid  test  mass)  to  the  existing 
standard’s  test  distance  of  1.2  meters  (4 
feet)  (70  FR  34853). 

Proposed  paragraphs  (b)(2)(xii)(E)  and 
(b)(2)(xii)(F)  specified  the  following 
acceptance  criteria  for  tested  equipment: 
(1)  Body  belts  would  have  had  to  arrest 
the  fall  successfully  and  be  capable  of 
supporting  the  test  mass  after  the  test, 
and  (2)  positioning  straps  would  have 
had  to  successfully  arrest  the  fall 
without  breaking  or  allowing  an 
arresting  force  exceeding  17.8 
kilonewtons  (4,000  pounds- force). 
Additionally,  the  proposal  provided  that 
snaphooks  on  positioning  straps  not 
distort  sufficiently  to  allow  release  of 
the  keeper. 

OSHA  requested  comment  on 
whether  the  proposed  test  was 
reasonable  and  appropriate  and,  more 
specifically,  whether  the  requirement 
for  a  rigid  test  mass  of  100  kg  (220.5 
Ibm)  dropped  a  distance  of  1  meter  (39.4 
inches)  was  sufficiently  protective. 

Most  rulemaking  participants  who 
commented  on  this  issue  supported  the 
proposed  requirements.  (See,  for 
example,  Exs.  0126,  0199,  0230.)  For 
instance,  IBEW  commented: 

This  change  has  been  accepted  in  the 
ASTM  standard.  The  ASTM  Technical 
Subcommittee  realized  more  consistent 
re.sults  were  necessary,  and  therefore, 
through  experimentation  with  different  test 
methods,  developed  the  test  method  using  a 
specific  design  of  a  rigid  steel  mass.  OSHA 
should  recognize  this  test  method  as  the  best 
industry  practice.  [Ex.  0230] 


Two  commenters  noted  that  the  test 
mass  specified  in  the  proposed  rule  was 
adequate  for  workers  weighing  up  to 
140  kg  (310  Ibm)  (Exs.  0199,  0211).  Mr. 
James  Rullo  of  Buckingham 
Manufacturing  explained: 

The  standard  conversion  factor  used  in  the 
industry  for  the  sand  bag  to  steel  mass  is  1 .4 
which  when  applied  to  the  220.5  Ibm  equates 
to  310  Ibm.  That  would  seem  to  cover  the 
general  range  of  line  workers.  In  addition,  the 
straight  drop  with  the  wire  cable  imposes 
forces  on  the  equipment  which  we  believe  to 
be  more  severe  than  most  falls  that  might  be 
experienced  by  line  workers.  [Ex.  0199] 

Mr.  Daniel  Shipp  with  ISEA  supported 
the  proposal’s  requirement  for  testing 
with  a  100-kg  rigid  test  mass,  but 
recommended  a  modification  for 
workers  weighing  more  than  140  kg: 

ISEA  supports  the  change  to  a  test  mass  of 
rigid  steel  construction,  weighing  100  kg  (220 
lb).  Oiu  members’  experience  in  testing  fall 
protection  products  leads  us  to  conclude  that 
the  rigid  mass  will  produce  more  repeatable 
results  than  testing  with  a  sand-filled  bag. 
However,  we  believe  the  100  kg  test  mass 
should  only  be  sufficient  to  qualify  products 
for  use  by  employees  with  a  maximum  body 
weight  up  to  140  kg  (310  lb).  For  employees 
with  weights  greater  [than]  140  kg  (310  lb), 
including  body  weight,  clothing,  tools  and 
other  user-borne  objects,  the  test  should  be 
modified  to  increase  the  test  mass 
proportionately  greater  than  100  kg  (220  lb). 
For  example,  for  a  worker  with  an  all-up 
weight  of  160  kg  (354  lb),  the  test  mass 
should  be  increased  to  114  kg  (251  lb).  [Ex. 
0211] 

The  ASTM  committee  and  the  fall- 
protection  equipment-manufacturing 
industry  recognize  the  proposed  tests  as 
being  reasonable  and  adequate.  As  some 
of  the  commenters  noted,  the  proposed 
test  mass  will  impose  sufficient  stress 
on  work-positioning  equipment  for  a 
worker  weighing  140  kg  (310  Ibm), 
including  tools  and  equipment. 
However,  OSHA  concludes  that  the 
proposed  test  is  insufficiently  protective 
for  workers  weighing  more  than  140  kg 
when  fully  equipped.  Therefore,  the 
Agency  is  adopting  paragraph 
(b)(2)(xii)(A)  as  proposed,  except  that 
the  final  rule  requires  work-positioning 
equipment  used  by  employees  with  an 
equipped  weight  of  more  than  140  kg  to 
be  capable  of  passing  the  same  test,  but 
with  a  test  mass  of  proportionally 
greater  mass  (that  is,  the  test  mass  must 
equal  the  mass  of  the  equipped  worker 
divided  by  1.4).  With  this  change,  the 
final  rule  will  ensure  that  work¬ 
positioning  equipment  will  adequately 
protect  even  the  heaviest  workers. 
OSHA  believes  that,  if  any  equipped 
worker  has  a  mass  greater  than  140  kg, 
the  employer  will  order  work¬ 
positioning  equipment  that  is  adequate 
for  the  increased  mass  and  that 
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manufacturers  will  supply  work¬ 
positioning  equipment  that  has  heen 
tested  with  a  mass  that  conforms  to  the 
standard. 

In  the  final  rule,  OSH  A  is  adopting 
the  remaining  provisions  in 
§  1926.954(hK2Kxii),  namely  paragraphs 
(h)(2)(xiiKB)  through  (h)(2)(xii)(F), 
without  substantive  change  from  the 
proposal. 

OSHA  proposed  three  notes  to 
paragraph  (b)(2).  The  first  note  indicated 
that  paragraph  (b)(2)  applies  to  all  work¬ 
positioning  equipment  used  in  work 
covered  by  subpart  V.  The  Agency  is  not 
including  this  note  in  the  final  rule  as 
it  is  unnecessary. 

The  Ohio  Rural  Electric  Cooperatives 
suggested  that,  instead  of  the  specific 
provisions  proposed  in  paragraph  (b)(2), 
the  standard  require  only  that  belts  be 
certified  to  ASTM  F887-04  (Ex.  0186). 

A  note  to  final  paragraph  (b)(2)  (Note  2 
in  the  proposal),  which  appears  after 
final  paragraph  (b)(2)(xii)(F),  provides 
that,  when  used  by  employees  weighing 
no  more  than  140  kg  (310  Ibm)  fully 
equipped,  body  belts  and  positioning 
straps  that  conform  to  ASTM  F887- 
12  the  most  recent  edition  of  that 
standard,  are  deemed  to  be  in 
compliance  with  paragraph  (b)(2).  This 
note  clearly  informs  employers  that 
body  belts  and  positioning  straps 
meeting  that  consensus  standard  also 
meet  the  testing  requirements  in 
OSHA’s  final  rule.  To  avoid  confusion, 
the  Agency  removed  the  phrase  “the 
manufacturing  and  construction 
requirements  of,”  which  modified 
“paragraph  (b)(2)  of  this  section”  and 
which  appeared  in  the  proposal,  from 
the  language  of  this  note  in  the  final 
rule.  The  purpose  of  this  phrase  was  to 
describe  the  contents  of  paragraph  (b)(2) 
rather  than  restrict  the  application  of  the 
note.  The  Agency  restricted  the 
application  of  the  note  in  the  final  rule 
to  body  belts  and  safety  straps  used  by 
employees  weighing  no  more  than  140 
kg  (310  Ibm),  as  the  ASTM  standard 
does  not  address  this  aspect  of  the  final 
rule. 

Note  2  in  the  proposal  provided  that 
work-positioning  equipment  meeting 
the  consensus  standard  also  needed  to 
meet  proposed  paragraphs  (b)(2)(iv), 
which  specified  tensile  testing  for 
snaphooks,  and  (b)(2)(xi),  which 
required  snaphooks  to  be  of  the  locking 
type.  ASTM  Committee  F18  stated  that 
ASTM  F887-04  contained  nearly 
identical  requirements  and  suggested 
that  the  note  omit  references  to  those 


Body  belts  and  safety  straps  that  meet  ASTM 
F887-12®’,  but  with  the  test  weight  adjusted  as 
required  by  §  1926.954(b)(2)(xii)(A),  will  be  deemed 
to  Ije  in  compliance  with  final  §  1926.954(b)(2). 


two  proposed  paragraphs  (Ex.  0148). 
OSHA  agrees  that  ASTM  F887-04 
adequately  covered  all  the  requirements 
in  final  paragraph  (b)(2),  and  OSHA 
removed  the  two  referenced  paragraphs 
(paragraphs  (b)(2)(iv)  and  (b)(2)(xi)) 
from  the  note  in  the  final  rule.  In 
addition,  the  Agency  reviewed  the  latest 
edition  of  the  ASTM  standard,  ASTM 
F887-12®i,  and  found  that  it  also 
adequately  addresses  all  of  the  design 
requirements  in  the  final  rule. 
Consequently,  the  note  in  the  final  rule 
states  that,  when  used  by  employees 
weighing  no  more  than  140  kg  (310  Ibm) 
fully  equipped,  body  belts  and 
positioning  straps  meeting  this  later 
edition  of  the  consensus  standard  will 
be  deemed  as  complying  with  paragraph 
(b)(2). 

OSHA  also  proposed  a  third  note  to 
paragraph  (b)(2)  indicating  that  body 
belts  and  positioning  straps  meeting 
§  1926.502(e)  on  positioning  device 
systems  would  be  deemed  to  be  in 
compliance  with  the  manufacturing  and 
construction  requirements  of  paragraph 
(b)(2)  of  proposed  §  1926.954,  provided 
that  the  equipment  also  conformed  to 
proposed  paragraph  (b)(2)(vii),  which 
contained  provisions  addressing 
electrical  and  flame-resistance  tests  for 
positioning  straps,  as  well  as 
requirements  for  positioning  straps  to  be 
capable  of  withstanding  a  tension  test 
and  a  buckle-tear  test.  The  preamble  to 
the  proposal  explained  that  body  belts 
and  positioning  straps  that  are  parts  of 
positioning  device  systems  addressed  by 
§  1926.502(e)  serve  the  same  function  as 
work-positioning  equipment  used  for 
work  covered  by  subpart  V  (70  FR 
34853).  OSHA  originally  believed  that 
body  belts  and  positioning  straps  that 
met  the  design  criteria  specified  by 
§  1926.502(e),  as  well  as  the  provisions 
in  proposed  §  1926.954(b)(2)(vii),  would 
generally  be  sufficiently  strong  for 
power  line  work. 

OSHA  reexamined  the  need  for,  and 
appropriateness  of,  proposed  Note  3  to 
§  1926.954(b)(2)  in  light  of  the 
rulemaking  record  for  subpart  V.  As 
indicated  by  Mr.  Daniel  Shipp  with 
ISEA,  §  1926.502(e)  does  not  contain 
requirements  comparable  to  those  in 
final  §  1926.954(b)(2)(xi)(B)  and 
(b)(2)(xi)(C)  for  the  minimum  and 
maximum  opening  and  closing  forces 
for  snaphook  keepers  and  locldng 
mechanisms.  As  explained  in  the 
discussion  of  final  §  1926.954(b)(2)(xi) 
earlier  in  this  section  of  the  preamble, 
OSHA  believes  that  snaphooks  must 
meet  these  performance  requirements  to 
be  adequately  protective  in  the 
conditions  encountered  by  employees 
performing  work  covered  by  Subpart  V. 
In  addition,  §  1926.502(e)  does  not 


contain  requirements  comparable  to 
several  other  provisions  of  final 
§  1926.954(b)(2),  including  those 
prohibiting  leather  in  load-bearing 
components  of  body-belt  and 
positioning-strap  assemblies  (paragraph 
(b)(2)(v)),  prohibiting  tool  loops  in  the 
center  100  millimeters  (4  inches)  of  the 
back  of  a  body  belt  (paragraph 
(b)(2)(ix)),  and  requiring  a  maximum 
arresting  force  during  the  drop  test 
(paragraph  (b)(2)(xii)(F)).  OSHA  believes 
that  these  also  are  important 
requirements  necessary  for  the  safety  of 
employees  performing  work  covered  by 
Subpart  V.  Consequently,  OSHA  is  not 
including  Note  3  to  proposed 
§  1926.954(b)(2)  in  the  final  rule. 

Some  commenters  were  concerned 
that  the  proposal  required  the  tests  in 
paragraph  (b)(2)  to  be  conducted  by  the 
employer.  (See,  for  example,  Exs.  0169, 
0175,  0186.)  OSHA  notes  that  the  final 
rule  states  that  work-positioning 
equipment  must  be  “capable”  of  passing 
these  tests.  The  tests  in  the  final  rule 
could  be  performed  by  the  manufacturer 
on  samples  that  are  representative  of  the 
finished  product.  However,  it  will  be 
the  employer’s  responsibility  to  ensure 
that  it  selects,  and  has  its  employees 
use,  a  type  of  equipment  that  has  been 
subject  to  adequate  testing  by  the 
manufacturer.  The  final  rule  does  not 
require  employers  to  conduct  the  tests 
specified  by  paragraph  (b)(2)  when  the 
manufacturer  conducts  such  testing. 
Employers  will  be  able  to  determine,  in 
most  instances,  whether  work¬ 
positioning  equipment  meets  the  OSHA 
standard  simply  by  ensuring  that  the 
manufacturer  has  tested  the  equipment 
in  accordance  with  the  OSHA  standard 
or  ASTM  F887-12®’.  The  tests  required 
by  paragraph  (b)(2)  are  potentially 
destructive  and  should  never  be 
performed  on  work-positioning 
equipment  that  will  be  used  by 
employees  (Exs.  0055,  0072). 

Paragraph  (b)(3)  addresses  the  care 
and  use  of  fall  protection  equipment.  As 
OSHA  explained  in  the  preamble  to  the 
proposal,  fall  protection  equipment 
provides  maximmn  protection  only 
when  it  is  properly  used  and 
maintained  (70  FR  34853).  Existing 
§  1926.951(b)(3)  requires  this  equipment 
to  be  inspected  each  day  before  use. 
OSHA  believed  that  this  requirement 
had  to  be  supplemented  by  additional 
requirements  to  protect  employees  fully 
from  fall  hazards  posed  by  electric 
power  transmission  and  distribution 
work  and,  therefore,  proposed  to  add 
requirements  to  subpart  V,  borrowed 
from  existing  §  1910.269(g)(2)  and 
§  1926.502(d)  and  (e),  regulating  the  care 
and  use  of  fall  protection  equipment. 
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Paragraph  (bK3)(i)  requires  the 
employer  to  ensure  that  work- 
positioning  equipment  is  inspected 
before  use  each  day  to  determine  if  it  is 
in  safe  working  condition.  (Paragraph 
(d)(21)  of  §  1926.502  already  contains  a 
similar  requirement  for  fall  arrest 
equipment  that  applies,  and  will 
continue  to  apply,  to  work  covered  by 
Subpart  V.)  Paragraph  (b)(3)(il  also 
prohibits  the  use  of  work-positioning 
equipment  that  is  not  in  safe  working 
condition.  The  proposal  was  worded  to 
prohibit  the  use  of  “defective 
equipment.”  OSHA  replaced  this  term 
in  the  final  rule  with  “equipment  that 
is  not  in  safe  working  condition”  and 
added  “work-positioning”  before 
“equipment”  to  clarify  that  this 
provision  applies  to  any  condition  that 
would  make  work-positioning 
equipment  unsafe.  This  language  also 
makes  it  consistent  with  the 
requirement  in  this  paragraph  to  inspect 
the  equipment  to  determine  if  it  is  in 
“safe  working  condition.”  This 
paragraph  ensures  that  protective 
equipment  will  be  capable  of  protecting 
employees  when  needed.  This 
requirement  is  similar  to  existing 
§  1926.951(bK3),  except  that  the 
prohibition  on  the  use  of  unsafe 
equipment  is  now  stated  explicitly.  A 
thorough  inspection  of  fall  protection 
equipment  can  detect  defects  such  as 
cracked  snaphooks  and  D  rings,  frayed 
lanyards,  loose  snaphook  keepers,  and 
bent  buckles.  A  note  to  this  paragraph 
states  that  a  guide  to  the  inspection  of 
this  equipment  is  included  in  Appendix 
F. 

Paragraph  (b)(3Kii)  requires  personal 
fall  arrest  systems  to  be  used  in 
accordance  with  §  1926.502(d). 
Paragraph  (d)(21)  of  §  1926.502 
provides;  “Personal  fall  arrest  systems 
shall  be  inspected  prior  to  each  use  for 
wear,  damage  and  other  deterioration, 
and  defective  components  shall  be 
removed  from  service.”  Removing 
“defective”  equipment  from  service  in 
accordance  with  §  1926.502(d)(21)  will 
ensure  that  employees  are  not  using  fall 
arrest  equipment  that  is  not  in  safe 
working  condition. 

OSHA  explained  in  the  proposal  that 
personal  fall  arrest  equipment  is 
sometimes  used  as  work-positioning 
equipment  such  that  the  employee  can 


Subpart  M,  Appendix  C,  section  II,  paragraph 
(g)  provides  examples  of  defects  that  require 
removing  equipment  from  service.  Such  defects 
include  cuts,  tears,  abrasions,  mold,  or  undue 
stretching;  alterations  or  additions  which  might 
affect  the  efficiency  of  the  equipment;  damage  due 
to  deterioration;  contact  with  fire,  acids,  or  other 
corrosives;  distorted  hooks  or  faulty  hook  springs; 
tongues  unfitted  to  the  shoulder  of  buckles;  loose 
or  damaged  mountings;  nonfunctioning  parts;  or 
wearing  or  internal  deterioration  in  the  ropes. 


lean  into  the  body  harness  and  perform 
work  (70  FR  34854).  In  this  scenario,  the 
normal  attachment  point  would  be  at 
waist  level.  Paragraph  (d)(17)  of 
§  1926.502  requires  the  attachment 
point  for  body  harnesses  to  be  located 
in  the  center  of  the  employee’s  back 
near  shoulder  level  or  above  his  or  her 
head.  As  the  Agency  explained  in  the 
preamble  to  the  proposal,  such  an 
attachment  could  prevent  the  employee 
from  performing  his  or  her  job  while  the 
employee  is  using  work-positioning 
equipment  [id.],  so  OSHA  proposed  to 
exempt  fall  arrest  equipment  used  as 
work-positioning  equipment  from  this 
requirement  if  the  equipment  was  rigged 
so  that  the  maximum  free-fall  distance 
was  no  greater  than  0.6  meters  (2  feet). 

Mr.  Daniel  Shipp  with  ISEA  agreed 
with  the  proposal,  commenting; 

ISEA  agrees  with  the  proposed  change  to 
allow  frontal-attachment  for  personal  fall 
arrest  on  equipment  that  is  used  for  work 
positioning,  with  a  maximum  permissible 
free  fall  distance  of  0.6  m  (2  ft).  [Ex.  0211] 

OSHA  reconsidered  including  this 
exception  in  the  regulatory  text  of 
paragraph  (b)(3)(ii)  and  concluded  that 
it  is  unnecessary.  Fall  arrest  equipment 
that  is  rigged  for  work  positioning  is 
considered  to  be  work-positioning 
equipment  for  the  purposes  of  final 
§  1926.954(b).  When  fall  protection 
equipment  is  rigged  for  work 
positioning,  the  equipment  must  meet 
the  requirements  in  paragraph  (b)  that 
apply  to  work-positioning  equipment, 
and  the  provisions  that  apply  to  fall 
arrest  systems,  including  the  anchorage 
requirement  in  §  1926.502(d)(17),  are 
not  applicable.  When  fall  protection 
equipment  is  rigged  to  arrest  falls,  the 
equipment  is  considered  to  be  a  fall 
arrest  system,  and  the  provisions  for 
those  systems  apply.  OSHA  included  a 
note  to  paragraph  (b)(3)(ii)  to  clarify  this 
point. 

In  paragraph  (b)(3)(iii),  OSHA 
proposed  to  require  the  use  of  a 
personal  fall  arrest  system  or  work¬ 
positioning  equipment  by  employees 
working  at  elevated  locations  more  than 
1.2  meters  (4  feet)  above  the  ground  on 
poles,  towers,  and  similar  structures  if 
other  fall  protection  has  not  been 
provided.  As  OSHA  clarified  in  the 
proposal,  the  term  “similar  structures” 
includes  any  structure  that  supports 
electric  power  transmission  or 
distribution  lines  or  equipment,  such  as 
lattice  substation  structures  and  H-frame 
wood  transmission  structures  (70  FR 
34854).  A  similar  requirement  is  in 
existing  §  1910.269(g)(2)(v).  (In  existing 
§  1926.951(b)(1),  OSHA  requires  fall 
protection  for  “employees  working  at 
elevated  locations,”  but  does  not  specify 


a  height  at  which  such  protection 
becomes  necessary.)  Note  1  to  proposed 
paragraph  (b)(3)(iii)  indicated  that  these 
fall  protection  requirements  did  not 
apply  to  portions  of  buildings,  electric 
equipment,  or  aerial  lifts,  and  referred  to 
the  relevant  portions  of  the  construction 
standards  that  do  apply  in  those 
instances  (that  is,  subpart  M  for  walking 
and  working  surfaces  generally  and 
§  1926.453  for  aerial  lifts). 

Many  rulemaking  participants 
commented  on  the  proposed 
requirement  to  use  fall  protection 
starting  at  1.2  meters  (4  feet)  above  the 
ground.  (See,  for  example,  Exs.  0173, 
0183,  0186,  0196,  0202,  0210,  0219, 

0229,  0233,  0239;  Tr.  575-576.)  Two 
commenters  recommended  that  Subpart 
V  mirror  the  Subpart  M  “6-foot  rule,”  in 
other  words,  that  fall  protection  not  be 
required  until  an  employee  is  1.8  meters 
(6  feet)  or  more  above  the  ground  (Exs. 
0196,  0219;  Tr.  575-576).  Lee 
Marchessault  with  Workplace  Safety 
Solutions  commented; 

[The  proposal]  requires  fall  protection 
when  working  at  heights  greater  than  4  feet, 
however  the  referrence  [sic]  to  1926  subpart 
M  requires  6  feet  and  therefore  the  fall 
protection  system  is  designed  to  engage  at 
distances  not  more  than  6  feet.  This  renders 
the  system  useless  for  a  5  foot  fall  in  some 
cases.  An  example  may  be  working  on  a  trash 
platform  of  a  hydro  generation  facility 
cleaning  racks  that  are  4.5  feet  off  the  lower 
walking  surface.  A  fall  restraint  system  works 
best,  but  workers  are  allowed  to  use  a  harness 
and  6  foot  lanyard.  [Ex.  0196] 

Mr.  Marchessault  suggested  in 
testimony  at  the  2006  public  hearing 
that  using  different  length  lanyards  for 
different  jobs  would  not  be  feasible  (Tr. 
576).  The  Virginia  Maryland  &  Delaware 
Association  of  Electric  Cooperatives 
commented  that  it  did  not  see  a  need  for 
OSHA  to  set  any  height  threshold  for 
fall  protection  in  the  standard, 
explaining;  “Line  work  is  inherently 
different  than  other  occupations  with 
climbing  a  necessary  skill  required  in 
the  trade.  Therefore,  specification  of  a 
distance  does  not  add  additional  safety 
to  the  employee”  (Ex.  0175). 

Other  commenters  supported  the 
proposed  1.2-meter  height  or  stated  that 
it  generally  has  not  presented  problems 
since  it  was  adopted  in  existing 
§  1910.269.  (See,  for  example,  Exs.  0186, 
0211,  0213,  0230.)  IBEW  commented 
that  “[tjhe  1910.269  requirement  [for 
fall  protection  starting  at]  1.2  meters  (4 
feet)  has  proven  not  [to]  be  problematic. 
The  addition  of  2  feet  will  not  offer 
anything  to  the  requirement”  (Ex.  0230). 


’3^  As  noted  earlier,  the  corresponding  note  in  the 
final  rule  does  not  pertain  to  fall  protection  for 
employees  in  aerial  lifts  or  reference  §  1926.453. 
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Most  of  the  comments  relating  to  the 
starting  height  for  fall  protection  were 
from  electric  cooperatives  or  their 
representatives  who  recommended  that 
OSHA  not  require  fall  protection  until  3 
meters  (10  feet)  above  the  ground  for 
employees  who  are  undergoing  training. 
(See,  for  example,  Exs.  0183,  0186, 

0202,  0210,  0229,  0233,  0239.)  For 
instance,  Mr.  Anthony  Ahem  of  Ohio 
Rural  Electric  Cooperatives  commented: 

[F]or  training  purposes  it  would  be  nice  to 
have  the  option  of  going  to  10  feet  without 
fall  protection  .  .  .  under  close  supervision. 

At  a  height  of  only  4  [feet]  a  climber  really 
does  not  get  a  sense  of  height.  Using  fall 
arrest  equipment  at  higher  levels  gives  the 
new  climber  a  false  sense  of  security,  can 
hinder  mobility  and  make  it  more  difficult  to 
move  around  the  pole.  Being  able  to  work 
new  climbers  up  to  10  [feet]  after 
demonstrating  basic  abilities  at  lower  levels 
would  give  the  new  climber  a  better  sense  of 
working  at  heights  and  make  it  easier  for 
trainers  to  determine  which  [climbers]  need 
additional  training  or  who  simply  can  not 
handle  working  on  a  pole.  [Ex.  0186] 

NRECA  maintained  that  “in  the  highly- 
supervised  and  specially-equipped 
environment  of  linemen  training,  the 
extra  height  adds  very  little,  if  any  extra 
danger”  (Ex.  0233). 

As  previously  noted,  the  current 
requirement  in  §  1910.269(g)(2)(v)  for 
fall  protection  starts  at  1.2  meters  (4 
feet),  and  multiple  commenters 
indicated  that  this  provision  is  not 
causing  problems.  (See,  for  example, 

Exs.  0186,  0230.)  Adjustable-length 
lanyards,  retractable  lanyards,  and 
work-positioning  equipment  can  serve 
to  accommodate  the  varying  heights  at 
which  an  employee  will  be  working  (Ex. 
0211).  In  addition,  the  relevant 
paragraph  in  the  final  rule 
(§  1926.954(b)(3)(iii)(B))  does  not  apply 
to  the  example  provided  by  Mr. 
Marchessault  (the  “trash  platform  of  a 
hydro  generation  facility”),  as  such 
work  locations  are  not  “poles,  towers,  or 
similar  structures.”  OSHA  is  not 
persuaded  by  the  speculation  that 
employees  undergoing  training 
experience  a  “false  sense  of  security”  or 
that  employees  using  fall  protection 
cannot  be  successfully  trained  in  the  use 
of  free-climbing  techniques.  Employees 
undergoing  training  can  use 
combination  body  belt-body  harness 
systems  that  attach  both  to  a  retractable 
lanyard  anchored  to  the  top  of  a  pole 
(for  fall  arrest)  and  to  a  positioning  strap 
(for  work  positioning).  This  arrangement 
will  ensure  protection  for  the  trainees 
until  they  master  climbing  techniques. 
Any  sense  of  security  the  employee 
experiences  using  such  equipment 
would  not  be  “false,”  but  rather  would 
be  based  on  real  protection.  There  is 


evidence  in  the  record  that  unprotected 
employees  in  training  to  climb  wood 
poles  have  been  injured  (Ex.  0003  ^3^). 
Several  of  these  employees  were 
climbing  wood  poles  with  wood  chips 
at  the  base  of  the  pole.  The  chips  did 
not  protect  the  employees,  and  they 
received  serious  injuries,  for  which  all 
but  one  were  hospitalized.  OSHA  has 
previously  taken  the  position  that  wood 
chips  do  not  provide  adequate  fall 
protection  for  employees,  and  the 
evidence  in  this  rulemaking  does  not 
support  a  different  conclusion.  Under 
final  §  1926.954(b)(3)(iii)(B),  employers 
must  provide  employees  with 
appropriate  fall  protection  when  they 
are  in  training  to  climb  wood  poles. ^3“ 

The  1.2-meter  threshold  provides 
additional  safety  when  compared  to 
higher  thresholds.  The  speed  with 
which  an  employee  will  strike  the 
ground  increases  with  increasing  height. 
An  extra  0.6  meters  (2  feet)  in  height 
increases  fall  velocity  by  over  20 
percent,  substantially  increasing  the 
potential  severity  of  any  injuries  the 
employee  receives.  An  extra  1.8  meters 
(6  feet)  in  height  increases  fall  velocity 
by  nearly  50  percent.  After  considering 
the  comments  in  the  record,  OSHA 
concluded  that  the  rationales  offered  by 
these  commenters  do  not  justify 
increasing  the  severity  of  the  fall  hazard 
by  increasing  the  height  threshold. 
Therefore,  OSHA  is  adopting  the 
proposed  requirement  for  fall  protection 
to  start  at  1.2  meters  (4  feet)  and,  for  the 
reasons  described  previously,  is  not 
adopting  a  less  protective  threshold  for 
employees  undergoing  training. 

Southern  Company  suggested  that 
OSHA  reference  IEEE  Std  1307-2004, 
Standard  for  Fall  Protection  for  Utility 
Work,  for  work  on  transformers,  circuit 
breakers,  and  other  large  equipment. 
That  standard  requires  fall  protection  at 
heights  of  3.05  meters  (10  feet)  and 
higher  (Ex.  0212). 

The  duty  to  provide  fall  protection  for 
work  on  electric  equipment,  such  as 
transformers  and  capacitors,  is  not  in 
Subpart  V  or  §  1910.269,  but  rather  in 
Part  1926,  Subpart  M,  and  Part  1910, 
Subpart  D,  for  construction  and  general 
industry,  respectively.  The  application 
of  Subpart  D  rather  than  §  1910.269  to 
walking-working  surfaces  other  than 


See,  for  example,  the  descriptions  of  five 
accidents  at:  http://www.osha.gov/pls/imis/ 
accidentsearch.accident_detaH?id=1701 57069&' 
id=  1 701 81432S-id= 1 701 75269S-id=  170176630 
md=  170204267. 

As  stated  in  Note  2  to  paragraphs  (b)(3)(iii)(B) 
and  (b){3){iii)(C),  employees  who  have  not 
completed  training  in  climbing  and  the  use  of  fall 
protection  are  not  considered  “qualified 
employees”  for  the  purposes  of  paragraph 
(b)(3)(iil)(C),  which  permits  qualified  employees  to 
climb  without  fall  protection  in  limited  situations. 


poles,  towers,  and  similar  structures 
was  explained  in  the  preamble  to  the 
1994  §  1910.269  final  rule  (59  FR  4374) 

and  in  letters  of  interpretation. ^39  The 

consensus  standard’s  requirement  for 
fall  protection  at  heights  over  3.05 
meters  conflicts  with  the  more 
protective  requirements  in  Subparts  M 
and  D.  Also,  for  reasons  noted  earlier, 
the  Agency  concluded  that  an  increase 
in  the  1.2-meter  (4-foot)  and  1.8-meter 
(6-foot)  threshold  heights  for  initiating 
fall  protection  in  Subparts  D  and  M, 
respectively,  is  not  warranted.  It  should 
be  noted  that  IEEE  Std  1307  is  included 
in  Appendix  G,  and  employers  may  find 
that  it  contains  useful  information  on 
how  to  provide  fall  protection  for  work 
covered  by  subpart  V.  However,  OSHA 
concludes  that  a  nonmandatory 
reference  to  the  consensus  standard  for 
a  situation  to  which  §  1926.954(b)(3)(iii) 
does  not  apply,  as  recommended  by 
Southern  Company,  would  be 
inappropriate  and  misleading.  Note  1  to 
proposed  §  1926.954(b)(3)(iii)  stated  that 
“[t]he  duty  to  provide  fall  protection 
associated  with  walking  and  working 
surfaces  is  contained  in  subpart  M  of 
this  part.”  However,  the  relevant 
portion  of  existing  §  1926.500(a)  seems 
to  indicate  otherwise,  stating  that 
requirements  relating  to  fall  protection 
for  employees  engaged  in  the 
construction  of  electric  transmission 
and  distribution  lines  and  equipment 
are  provided  in  subpart  V  (see 
§1926.500(a)(2)(vi)). 

As  was  clear  from  Note  1  to  proposed 
§  1926.954(b)(3)(iii),  OSHA  was  proposing 
that  the  duty  to  provide  fall  protection  for 
general  walking  working  surfaces,  that  is, 
everything  other  than  aerial  lifts  and  poles, 
towers,  and  similar  structures,  would  he 
covered  hy  suhpart  M.  To  clarify  this  point, 
in  the  final  rule,  OSHA  is  revising 
§  1926.500(a)(2)(vi)  so  that  the  suhpart  V 
exemption  applies  only  to  the  duty  to 
provide  fall  protection  for  aerial  lifts  and 
poles,  towers,  and  similar  structures. 

Existing  §  1910.269(g)(2)(v)  permits 
travel-restricting  equipment  as  an 
alternative  to  fall  arrest  or  work¬ 
positioning  systems.  OSHA  proposed  to 
omit  the  use  of  travel-restricting 
equipment  as  a  recognized  fall 
protection  system  for  electric  power 
transmission  and  distribution  work  on 
poles,  towers,  and  similar  structures.  In 
the  preamble  to  the  proposal,  the 
Agency  explained  that  toavel-restricting 
equipment  is  only  appropriate  for  work 


’*8  See,  for  example,  the  October  18, 1995,  letter 
to  Mr.  Lonnie  Bell  (http://www.osha.gov/pls/ 
oshaweb/owadisp.show_document?p_ 
table=lNTERPBETATIONS&‘p_id-21981)  and  the 
December  18, 1997,  letter  to  Mr.  Dimitrios  Mihou 
(bttp://v\'V[w.osha.gov/pls/oshaweb/owadisp.sbow 
document?p_table=INTERPRETATIONSB'p_ 
id=22508]. 
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on  open-sided  platforms,  where 
employees  can  walk  around  the  working 
surface  with  the  travel-restricting 
equipment  keeping  them  from 
approaching  too  close  to  an  unguarded 
edge  (70  FR  34854).  When  it  published 
the  proposal,  the  Agency  did  not  believe 
that  this  type  of  working  surface  could 
be  found  on  poles,  towers,  or  similar 
structures  [id.).  Therefore,  OSHA  did 
not  include  travel-restricting  equipment 
as  an  acceptable  fall  protection  system 
in  proposed  §  1926.954(b)(3)(iii)  and 
proposed  to  remove  the  reference  to 
travel-restricting  equipment  in  existing 
§  1910.269(gK2)(v),  but  invited 
comments  on  this  omission. 

Many  commenters  argued  that  there 
are  surfaces  used  in  work  covered  by 
Subpart  V  for  which  travel-restricting 
equipment  is  appropriate  and 
recommended  that  OSHA  restore  travel- 
restricting  equipment  as  an  alternative 
form  of  fall  protection.  (See,  for 
example,  Exs.  0126,  0173,  0183,  0201, 
0202, 0210, 0225, 0229,  0230,  0233, 
0239.)  However,  few  of  these 
commenters  provided  specific,  relevant 
examples.  IBEW  commented  that  travel- 
restricting  equipment  is  sometimes  used 
when  an  employee  is  transferring  from 
a  crossarm  to  a  hook  ladder  or  working 
or  climbing  above  an  energized  circuit 
(Ex.  0230).  In  addition,  Duke  Energy 
asserted  that  the  top  of  large 
transformers  and  rooftop  installations 
were  places  where  travel-restricting 
equipment  could  be  used  (Ex.  0201). 

OSHA  concludes  that  the  examples 
provided  by  IBEW  and  Duke  Energy  are 
not  relevant  because  the  paragraph  at 
issue  does  not  apply  to  the  tops  of 
transformers  or  rooftops.  Also,  travel- 
restricting  equipment,  which  is  used  to 
protect  employees  from  fall  hazards  at 
unprotected  edges,  is  not  an  appropriate 
form  of  fall  protection  for  employees 
transferring  from  one  location  to  another 
or  for  employees  working  or  climbing 
above  energized  equipment. 

Several  commenters  maintained  that 
open-sided  platforms  are  found  on 
electric  utility  structures.  (See,  for 
example,  Exs.  0126,  0183,  0202,  0229, 
0233,  0239.)  One  of  them,  BGE, 
commented  that  it  still  has  some  open¬ 
sided  platforms  on  switch  structures 
(Ex.  0126). 

OSHA  previously  concluded  that 
equipment  that  can  prevent  an 
employee  from  falling,  such  as  fall 
restraint  equipment,  is  an  acceptable 
form  of  fall  protection.  This  conclusion 
is  consistent  with  Agency  policy  as 
indicated  in  several  letters  of 
interpretation.  (See,  for  example,  letter 
dated  November  2, 1995,  to  Mr.  Mike 
Amen,  http://www.osha.gov/pls/ 
oshaweb/owadisp.show_document?p_ 


tab}e=INTEHPRETA  TIONS&'p_ 
id=21999,  and  letter  dated  August  14, 
2000,  to  Mr.  Charles  E.  Hill,  http:// 
www.osha.gov/pls/oshaweb/ 
owadisp. show  document? p_ 
table=INTERPRETA  TIONS&p_ 
id=24110.)  The  term  “travel  restricting 
equipment”  appears  only  in  existing 
§  1910.269;  the  equivalent  terms 
“restraint  system”  and  “tethering 
system”  are  used  consistently 
throughout  other  OSHA  standards,  such 
as  §  1926.760(a)(1),  and  official  letters  of 
interpretation  (id.).  The  term  “fall 
restraint  system,”  as  defined  in 
§  1926.751  (in  the  steel  erection 
standard),  is  a  broad  term  that  OSHA 
generally  uses  to  refer  to  any  equipment 
that  prevents  employees  from  falling. 
Thus,  “fall  restraint”  includes  travel- 
restricting  equipment,  tethering 
systems,  and  other  systems  that  prevent 
falls  from  occurring.  On  the  basis  of 
comments  received  on  travel-restricting 
equipment,  OSHA  believes  that  there 
are  situations  in  which  fall  restraint 
systems  can  be  used  to  protect 
employees  performing  work  on  poles, 
towers,  and  similar  structures;  therefore, 
the  final  rule  includes  these  systems  as 
an  acceptable  form  of  fall  protection. 

In  reviewing  the  rulemaking  record 
for  §  1926.954,  the  Agency  noted 
situations  in  which  commenters 
appeared  confused  about  the  proper  use 
of  the  various  forms  of  fall  protection. 
For  example,  the  tree  care  industry 
believed  that  it  was  acceptable  for 
employees  working  from  aerial  lifts  to 
use  work-positioning  equipment  (Exs. 
0174,  0200,  0502,  0503),  and  IBEW 
condoned  the  use  of  travel-restricting 
equipment  in  what  appear  to  be  fall- 
arrest  situations  (Ex.  0230).  OSHA 
adopted  two  changes  in  the  final  rule  to 
clarify  these  terms.  First,  in 
§§  1910.269(x)  and  1926.968,  OSHA  is 
defining  the  three  forms  of  fall 
protection  listed  in  paragraph  (b)(3)(iii) 
of  the  final  rule. 

The  final  rule  defines  “personal  fall 
arrest  system”  as  a  system  used  to  arrest 
an  employee  in  a  fall  from  a  working 
level.  This  definition  is  borrowed  from 
§  1926.500(b)  in  subpart  M.  The  Agency 
is  not,  however,  including  the 
descriptive  text  following  the  definition 
in  §  1926.500(b),  which  describes  the 
various  parts  of  personal  fall  arrest 
systems.  Although  this  description  is 
not  a  necessary  part  of  the  definition, 
OSHA  notes  that  it  describes  personal 
fall  arrest  systems  as  consisting  of  an 
anchorage,  connectors,  and  a  body 
harness  and  indicates  that  such 
equipment  may  include  a  lanyard, 
deceleration  device,  lifeline,  or  suitable 
combinations  of  these. 


The  final  rule  defines  “work¬ 
positioning  equipment”  as  a  body  belt 
or  body  harness  system  rigged  to  allow 
an  employee  to  be  supported  on  an 
elevated  vertical  svuface,  such  as  a 
utility  pole  or  tower  leg,  and  work  with 
both  hands  free  while  leaning.  This 
definition  is  based  on  the  definition  of 
“positioning  device  system”  in 
§  1926.500(b)  in  subpart  M.  However, 
OSHA  is  replacing  the  example  of 
vertical  siuface  work  in  the  subpart  M 
definition  with  examples  of  vertical 
surfaces  that  are  commonly  found  in 
electric  power  generation,  transmission, 
and  distribution  work  and  that  are 
covered  by  the  final  rule. 

Finally,  the  final  rule  defines  “fall 
restraint  system”  as  a  fall  protection 
system  that  prevents  the  user  from 
falling  any  distance.  This  definition  is 
borrowed  from  §  1926.751,  which 
specifies  definitions  for  the  steel 
erection  standard  in  subpart  R  of  part 
1926.  The  Agency  is  not  including  the 
descriptive  text  following  the  definition, 
which  describes  the  various  parts  of  fall 
restraint  systems.  Although  this 
description  is  not  a  necessary  part  of  the 
definition,  OSHA  notes  that  it  describes 
such  systems  as  consisting  of  either  a 
body  belt  or  body  harness,  along  with  an 
anchorage,  connectors  and  other 
necessary  equipment.  The  final  rule 
does  not  specify  strength  requirements 
for  fall  restraint  systems;  however,  the 
system  must  be  strong  enough  to 
restrain  the  worker  from  exposure  to  the 

fall  hazard. 1^0 

Second,  OSHA  is  adding  the  phrase 
“as  appropriate”  to  the  requirement  in 
paragraph  (b)(3)(iii)(B)  to  provide  a 
personal  fall  arrest  system,  work¬ 
positioning  equipment,  or  fall  restraint 
system  on  poles,  towers,  or  similar 
structures.  This  addition  will  make  it 
clear  that  the  system  the  employer 
chooses  to  implement  must  be 
appropriate  for  the  situation,  as 
indicated  by  the  respective  definitions. 
For  example,  because  work-positioning 
equipment,  by  definition,  is  to  be  used 
on  a  vertical  working  surface,  it  would 
be  inappropriate  to  use  this  equipment 
on  horizontal  working  surfaces,  such  as 
a  crossarm  or  horizontal  tower  arm. 


^‘‘“OSHA  recommended  more  specific  strength 
criteria  in  a  letter  of  interpretation  dated  November 
2, 1995,  to  Mr.  Mike  Amen  {http://www.osha.gov/ 
pls/oshaweb/owadisp.show_document?pJable= 
INTERPRETATIONSS'pJd=21999).  This  letter 
stated:  “OSHA  has  no  specific  standards  for 
restraint  systems,  however,  we  suggest  that  as  a 
minimum,  fall  restraint  systems  should  have  the 
capacity  to  withstand  at  least  twice  the  maximum 
expected  force  that  is  needed  to  restrain  the  person 
from  exposure  to  the  fall  hazard.  In  determining 
this  force,  consideration  should  be  given  to  site- 
specific  factors  such  as  the  force  generated  by  a 
person  walking,  leaning,  or  sliding  down  the 
working  smface.” 
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With  these  modifications,  the  relevant 
provision  in  the  final  rule,  which  is  in 
paragraph  (bK3)(iii)(B),  states  that, 
except  as  provided  in  paragraph 
(b)(3)(iii)(C),  each  employee  in  elevated 
locations  more  than  1.2  meters  (4  feet) 
above  the  ground  on  poles,  towers,  or 
similar  structures  must  use  a  personal 
fall  arrest  system,  work-positioning 
equipment,  or  fall  restraint  system,  as 
appropriate,  if  the  employer  has  not 
provided  other  fall  protection  meeting 
Subpart  M. 

In  the  final  rule,  OSHA  also  added  the 
phrase  “meeting  subpart  M  of  this  part” 
to  clarify  that  the  requirements  of 
Subpart  M  apply  to  other  forms  of  fall 
protection.  The  Agency  is  making  a 
corresponding  clarification  in  final 
§  1910.269(g)(2)(iv)(CK2)  that  “other  fall 
protection”  must  meet  the  general 
industry  fall  protection  requirements  in 
subpart  D. 

Tne  Southern  Company 
recommended  that  OSHA  not  specify 
the  type  of  fall  protection  equipment  to 
be  used  for  open-sided  platforms  (Ex. 
0212). 

The  language  OSHA  is  adopting  in 
paragraph  (b)(3)(iii)(B)  of  the  final  rule 
provides  the  employer  some  latitude  in 
deciding  which  form  of  fall  protection  is 
appropriate  for  employees  working  at 
elevated  locations  on  poles,  towers,  and 
similar  structures.  However,  the  rule 
requires  that  the  selected  fall  protection 
equipment  be  appropriate  for  the  fall 
hazard.  Using  equipment  for  an 
application  for  which  it  is  not  designed 
exposes  employees  to  hazards  that  were 
not  considered  in  the  design  of  the 
equipment.  For  example,  an  employee 
using  work-positioning  equipment  in  a 
fall-arrest  situation  could  fall  out  of  the 
equipment  or  be  injined  by  fall-arrest 
forces.  Thus,  the  Agency  concludes  that 
employers  must  select  fall  protection 
equipment  that  is  appropriate  for  the 
hazard  to  which  the  employee  is 
exposed.  Consequently,  an  employee 
exposed  to  a  fall  hazard  on  an  open¬ 
sided  platform  more  than  1.2  meters  (4 
feet)  above  the  ground  must  use  either 
a  fall  arrest  system  or  a  fall  restraint 
system,  with  the  fall  restraint  system 
eliminating  exposure  to  the  fall  hazard 
altogether. 

Proposed  paragraph  (b)(3)(iii) 
included  an  exemption  from  fall 
protection  requirements  for  qualified 
employees  climbing  or  changing 
locations  on  poles,  towers,  or  similar 
structures  unless  conditions,  such  as  ice 
or  high  winds,  could  cause  the 
employee  to  lose  his  or  her  grip  or 
footing.  Two  rulemaking  participants 
objected  to  the  proposed  provision 
allowing  qualified  employees  to  climb 
or  change  location  without  using  fall 


protection  (Exs.  0130,  0196;  Tr.  576- 
579).  NIOSH  recommended  “that  fall 
protection  equipment  be  used  by  all 
employees,  including  qualified 
employees,  climbing  or  changing 
location  on  poles,  towers,  and  other 
walking/working  surfaces  that  present  a 
potential  fall  hazard  in  both  general 
industry  and  construction”  (Ex.  0130). 
NIOSH  supported  its  recommendation 
with  a  report  that  summarized 
surveillance  data  and  investigative 
reports  of  fatal  work-related  falls  from 
elevations  (Ex.  0144).  The  first  report 
noted  that,  according  to  National 
Traumatic  Occupational  Fatalities 
surveillance-system  data,  23  percent  of 
fatal  falls  in  the  transportation/ 
communications/public  utilities  sector 
were  from  structures,  predominantly 
poles  and  towers.  This  report  provided 
detailed  information  about  two  fatalities 
involving  employees  performing  work 
on  poles  or  towers  covered  by  this  final 
rule: 

•  A  power  line  worker  died  in  a  fall 
from  a  utility  pole.  As  he  was  securing 
his  positioning  strap  around  the  pole,  he 
contacted  a  120- volt  conductor  and  fell 
as  he  tried  to  free  himself  from  the 
conductor.  He  landed  on  his  head  and 
died  of  a  broken  neck. 

•  A  painter  died  in  a  fall  from  an 
electric  power  transmission  tower.  As 
the  employee  unhooked  his  lanyard  to 
reposition  himself  on  the  tower,  he  lost 
his  balance  and  fell  to  the  ground.  He 
died  of  massive  internal  trauma 
sustained  in  the  fall. 

In  both  of  these  cases,  NIOSH 
recommended  evaluating  the  possibility 
of  using  100-percent  fall  protection, 
including  using  fall  protection  while 
employees  climb  and  relocate. 

Lee  Marchessault  of  Workplace  Safety 
Solutions  also  recommended  requiring 
fall  protection  for  employees  climbing 
or  changing  location  on  poles,  towers,  or 
similar  structures,  commenting: 

I  have  asked  line  workers  in  many 
companies  if  they  have  “cutout”  (gaffs 
released  and  fallen  to  some  extent  from  a 
pole).  (1^1!  The  answer  is  almost  universal, 
most  (more  than  90%)  have  cutout  at  lease 
once.  The  resulting  injury  is  usually  a  nasty 
sliver  from  a  treated  wood  pole  or  minor 
bruises  or  broken  bones.  This  is  a  known 
hazard  and  yet  it  is  allowed  to  continue  even 
though  there  are  devices  that  prevent  this 
injury.  This  section  should  be  eliminated 
from  this  regulation  and  replaced  with  “fall 
restraint  devices  are  required  from  the 
ground  for  climbing  poles  or  similar 


A  line  worker  using  positioning  equipment  on 
a  wood  pole  uses  pole  climbers,  leg  irons  that  are 
strapped  to  the  worker’s  legs.  A  gaff,  or  spike, 
protnides  from  the  leg  iron.  The  gaffs  penetrate  the 
wood  of  the  pole  and  support  the  weight  of  the 
worker.  A  cutout  occurs  when  the  gaff  slips  out  of 
the  wood,  allowing  the  worker  to  fall. 


structures  more  than  6  feet  and  these  devices 
shall  be  of  a  type  that  cannot  be  defeated 
where  practicable”.  In  other  words,  systems 
modifying  existing  pole  straps,  or  pole 
mounted  devices  that  need  to  be  installed 
once  you  arrive  would  not  be  allowed 
because  free-climbing  is  still  or  may  still  be 
done.  Pole  top  mounted  retractable  devices 
protect  from  free  fall  but  will  not  prevent 
slowly  slipping  down  the  pole  picking  up 
slivers  from  every  gaff  cut  along  the  way.  A 
system  such  as  or  similar  to  Buckingham’s 
Bucksqueeze  fall  protection  belt  would  meet 
this  requirement.  Regarding  towers  and 
structures,  there  is  equipment  or  options 
available  for  most  circumstances.  [Ex.  0196] 

Mr.  Marchessault  recognized,  however, 
that  there  may  be  times  when  it  is  not 
feasible  to  provide  protection  and 
suggested  that  the  standard  account  for 
those  situations  (Tr.  595). 

Other  rulemaking  participants 
supported  the  proposed  provision  in 
paragraph  (b)(3)(iii)  that  permitted 
qualified  employees  to  free  climb 
without  fall  protection.  (See,  for 
example,  Exs.  0167,  0185,  0212.)  For 
instance,  Mr.  John  Vocke  with  Pacific 
Gas  and  Electric  Company  (PG&E) 
recommended  that  OSHA  retain  the 
exception  allowing  employees  to  free 
climb  poles  and  towers,  commenting: 

PG&E  submits  that  the  “free  climbing”  of 
utility  poles  and/or  towers  should  continue 
to  be  permitted  by  the  OSHA  regulations.  As 
more  cable  television,  telephone  and 
communication  equipment  is  situated  on 
utility  poles,  safe  climbing  space  on  these 
structures  becomes  a  consideration.  In  order 
for  line  workers  to  access  overhead  electric 
facilities,  in  some  instances,  free  climbing  is 
a  safer  alternative.  [Ex.  0185] 

Whether  to  provide  fall  protection  for 
employees  climbing  poles,  towers,  and 
similar  structures  was  an  issue  in  the 
1994  §  1910.269  rulemaking. 

Participants  in  that  rulemaking 
submitted  substantial  evidence  on  the 
need  for,  and  feasibility  of,  providing 
such  protection.  Based  on  accident  data 
submitted  to  that  record  in  several 
exhibits,  the  Agency  found  that 
employees  are  at  risk  of  injury  when 
free  climbing: 

[T]hese  exhibits  demonstrate  that  electric 
power  generation,  transmission,  and 
distribution  workers  face  a  significant  risk  of 
serious  injury  due  to  falls  under  current 
industry  practices.  To  determine  the  extent  to 
which  they  face  hazards  addressed  by 
proposed  §  1910.269(g)(2)(v),  OSHA  analyzed 
fall  accidents  included  in  various  exhibits 
contained  in  the  rulemaking  record.  .  .  . 
[Elmployees  do  fall  while  climbing  poles, 
towers,  or  similar  structures — 26  percent  of 
the  falling  accidents  related  to  §  1910.269 
occurred  in  this  manner.  The  evidence  in  the 
record  indicates  that  climbing  a  pole,  tower, 
or  similar  structure  is  not  as  safe,  under 
current  industry  practices,  as  some  of  the 
hearing  witnesses  testified.  Therefore,  the 
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Agency  has  decided  that  the  final  standard 
must  provide  additional  protection  beyond 
that  provided  by  the  existing  industry 
practices.  .  .  .  [59  FR  4373] 

Although  OSHA  concluded  that  it 
was  not  always  safe  to  free  climh,  the 
Agency  “accepted  the  position  that  it  is 
not  always  necessary  for  a  qualified 
employee  to  use  a  pole  strap  when 
climbing  an  unstepped  wooden  pole” 
[id.)  Therefore,  in  existing 


§  1910.269(g)(2)(v),  OSHA  adopted  a 
rule,  identical  to  that  proposed  in 
paragraph  (b)(3Kiii),  that  allowed  free 
climbing  “unless  conditions  .  .  .  could 
cause  the  employee  to  lose  his  or  her 
grip  or  footing.”  OSHA  believed  that  the 
rule  adopted  in  §  1910.269  would 
ensure  that  employees  were  protected 
when  conditions  were  most  likely  to 
lead  to  falls. 


The  Agency  examined  the  accident 
information  in  the  current  record  to 
determine  if  the  rule  in  existing 
§  1910.269(g)(2)(v)  has  reduced 
climbing-related  accidents.  Table  3 
presents  relevant  accident  information 
from  the  1994  record,  and  from  the 
record  in  this  rulemaking,  to  show  the 
number  of  fall  accidents  occurring  over 
time. 


Table  3— Falls  by  Year 


Number  of  accidents ^ 


1995 

1996 

1997 

1998 

1999 

Climbings  . 

11 

15 

3 

5 

2 

3 

1 

3 

At  work  location  . 

7 

5 

0 

0 

0 

0 

0 

1 

Other  (not  stated) . 

3 

0 

0 

0 

0 

0 

0 

0 

Failure  of  Structure  . 

12 

6 

0 

0 

1 

2 

0 

2 

Notes:  1 .  The  table  only  includes  falls  from  poles,  towers,  and  similar  structures. 

2.  Each  accident  involves  the  death  or  serious  injury  of  one  or  more  employees. 

3.  Climbing  includes  descending  and  changing  location. 

Sources;  1981-1989— Table  1  in  the  preamble  to  the  1994  §1910.269  final  rule  (59  FR  4373). 
1991-1999— Exs.  0003  and  0400. 


The  number  of  accidents  in  the  years 
1991  through  1999  are  based  on  OSHA 
IMIS  data.  Because  IMIS  reports  are 
based  on  investigations  resulting  from 
employer  reports  of  accidents,  and 
because  employers  are  not  required  to 
report  accidents  that  do  not  involve  a 
fatality  or  the  hospitalization  of  three  or 
more  employees,  it  is  likely  that  IMIS 
data  substantially  undercount  the 
number  of  nonfatal  injuries.  Even 
without  adjusting  for  potential 
undercounting,  however,  the  table 
shows  that  employees  still  face  a 
significant  risk  of  being  severely  injured 
in  a  fall  while  climbing  poles,  towers,  or 
similar  structures.  In  the  3  years  before 
§  1910.269  was  promulgated,  employees 
climbing  poles,  towers,  or  similar 
structures  experienced  five  accidents 
per  year,  on  average.  In  the  first  6  years 
after  that  standard  was  promulgated, 
there  were  approximately  three 
accidents  per  year,  on  average,  for  a 
reduction  of  two  accidents  per  year,  on 
average. This  is  in  sharp  contrast  to 
the  reduction  in  the  number  of  falls 
experienced  by  employees  at  the  work 
location  on  poles,  towers,  and  similar 
structures.  This  type  of  accident  has 
largely  disappeared  since  OSHA  issued 
§1910.269. 


■‘‘'2  OSHA  examined  accident  data  for  electric 
utilities  for  the  years  2009  and  2010.  In  that 
industry  alone,  four  employees  were  injured  (three 
fatally)  when  they  fell  from  structures  supporting 
overhead  power  lines.  (See  the  descriptions  of  these 
four  accidents  at:  http://www.osha.gov/pIs/imis/ 
accidcntscarch. accident  dctaH?id=2024 
696806-id=2024893t6&-id=20 1491990a-id=20t  8 
59964.)  In  half  the  cases,  the  employees  were 
climbing  or  changing  location. 


In  addition,  more  than  a  third  of  the 
falls  experienced  by  employees 
climbing  wood  structures  occurred 
when  the  employee’s  gaff  cut  out  of  the 
wood  and  caused  the  employee  to  fall 
to  the  ground  (Exs.  0003,  0004).  This  is 
also  the  experience  reported  by  Mr. 
Marchessault  of  Workplace  Safety 
Solutions  (Tr.  578).  Federal  and  State 
compliance  records  reported  that  the 
poles  involved  in  two  of  the  gaff  cutout 
accidents  reflected  in  Table  3  had  no 
observable  defects  (Ex.  0003^'*^).  Even 
though  both  of  those  accidents  occurred 
before  §  1910.269  was  promulgated,  it  is 
likely  that  nothing  in  that  standard 
would  have  prevented  those  accidents. 
Based  on  the  comments,  Mr. 
Marchessault’s  testimony,  and  the 
accident  descriptions  in  the  record, 
OSHA  concludes  that  gaff  cutout  is 
pervasive,  cannot  be  reliably  predicted, 
and  can  lead  to  death  or  serious 
physical  harm.  (Mr.  Marchessault 
described  the  injuries  as  “slivers”  in  his 
testimony,  but  injuries  from  gaff  cutout 
accidents  have  included  such  serious 
injuries  as  severe  fractures,  a 
concussion,  and  a  collapsed  lung  for 
which  the  injured  employees  were 
hospitalized  (Exs.  0003,  0400). 

The  current  rule  in  §  1910.269 
requires  employers  to  protect  employees 


See  the  descriptions  of  the  two  accidents  at: 
h  t  tp:/ /WWW.  osha.go  v/pls/imis/acci  den  t  search . 
accident  dctail?id=  1 70374 1 44S-id=  170611 693. 

OSHA  also  has  documentation,  not  included 
in  this  analysis,  of  three  instances  in  which 
employees  were  killed  when  they  fell  from  utility 
poles  as  a  result  of  gaff  cutout  {http:// 
n'n'w.osha.gov/pIs/imis/accidentsearch.accident_ 
detail?id=  1 70252 8526-id=  1 4 4224 7 1  &id=  1441 2209). 


from  falling  while  climbing  or  changing 
location  under  specified  circumstances, 
and  evidence  in  this  record  indicates 
that  in  many,  if  not  all,  circumstances 
it  is  feasible  for  employees  to  climb  and 
change  locations  while  protected.  For 
example,  Mr.  Marchessault  of 
Workplace  Safety  Solutions  testified 
that  there  are  “equipment  options 
available  for  most  circumstances 
[involving  employees  climbing  or 
changing  location]”  (Tr.  576);  Mr. 

Steven  Theis  of  MYR  testified  that  he 
was  aware  that  one  utility  required  100- 
percent  fall  protection  (Tr.  1357);  and 
IBEW  noted  that  some  employers 
require  “fulltime  attachment  while 
climbing  and  working  on  a  wood 
pole”  (Ex.  0230).  According  to  an 
IBEW  survey  of  102  IBEW  construction 
locals,  more  than  a  quarter  of  93  locals 
responding  to  one  question  in  the 
survey  reported  that  “the  employer 
require[s]  continuous  attachment  to  the 
pole  when  climbing,”  and  nearly  a  third 
of  91  locals  responding  to  another 
question  reported  that  “the  employer 
require[s]  continuous  attachment  to  the 


OSHA  concludes  that,  in  describing  the 
“climbing”  of  poles  or  structures,  rulemaking 
participants  used  the  term  “climbing”  broadly  to 
indicate  any  employee  movement,  including 
“changing  location,”  on  poles  or  structures,  as 
climbing  a  pole  or  structure  to  get  to  the  working 
position  involves  the  same  horizontal  and  vertical 
movements  as  changing  location  vertically  or 
horizontally  on  a  pole  or  structure.  OSHA  also 
concludes  that,  in  this  context,  rulemaking 
participants  used  the  term  “working”  narrowly  to 
indicate  the  activity  of  working  in  stationary 
positions  on  poles  or  structures  and  not  broadly  to 
also  indicate  the  activity  of  climbing  or  changing 
location  on  poles  or  structures. 
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structure  when  climbing”  (Ex.  0230). 

The  preamble  to  the  1994  final  rule  for 
§  1910.269  noted  that  the  Electrical 
Division  of  the  Panama  Canal 
Commission  and  Ontario  Hydro  in 
Canada  required  fall  protection  for  their 
employees  while  they  work  on  elevated 
structures  (59  FR  4372^373). 

There  are  several  new  forms  of  work- 
positioning  equipment  that  can  provide 
continuous  attachment  for  employees 
climbing  or  changing  location  on  poles, 
towers,  and  similar  structures.  The 
preamble  to  the  proposal  noted  the  Pole 
Shark  and  Pole  Choker  (70  FR 
34855).^“*®  Two  commenters  pointed  to 
the  BuckSqueeze  as  another  work¬ 
positioning  system  that  can  provide 
continuous  attachment  while  employees 
are  climbing  or  changing  location  on 
wood  structures  (Ex.  0199;  Tr.  578). 

A  video  of  this  equipment  being  used 
demonstrates  that  an  employee 
proficient  in  its  use  can  ascend  and 
descend  poles  with  relative  ease  while 
being  protected  from  falling  (Ex.  0492). 
Rulemaking  participants  indicated  that 
fall  protection  equipment  is  available  to 
protect  employees  climbing  or  changing 
location  on  towers  and  similar 
structures  (Exs.  0144,  0196).  This 
equipment  includes  rail  and  rope-grab 
systems  to  which  an  employee  can 
attach  a  harness  and  a  lanyard, 
retractable  lanyards  attached  above  the 
employee,  and  double-lanyard  systems 
(Ex.  0199;  Tr.  578,  587 QSHA 
believes  that  these,  and  similar  new, 
devices  make  it  easier  to  provide  fall 
protection  for  employees  climbing  or 
changing  location  on  poles,  towers,  and 
similar  structures,  as  evidenced  by  the 
growing  prevalence  of  employers 
nujuiring  100-percent  attachment. 
Therefore,  OSHA  concludes  that 
(unployees  climbing  or  changing 
location  on  poles,  towers,  and  similar 
structures  can  use  fall  protection  under 
more  conditions  than  recjuired  by 
existing  §  1910.269(g)(2)(v). 

However,  OSHA  also  concludes  that 
there  may  he  circumstances  that 
preclude  the  use  of  fall  protection  while 


’“"'A  Pole  Shark  is  a  device  that  uses  jaws  and 
a  spur  wheel  to  grip  the  pole  and  provide  an 
anchorage  for  climbing  wood  poles.  A  Pole  Choker 
is  a  pole  strap  with  an  integrated  choker  strap.  The 
employee  tightens  the  choker  strap  against  the  pole 
to  prevent  the  pole  strap  from  sliding  down  the 
pole.  Note  that,  throughout  this  notice,  references 
to  these  and  other  products  are  examples  only  and 
do  not  constitute  an  endorsement  by  OSHA. 

A  BuckSqueeze  is  a  pole  strap  with  an 
integrated  choker  strap.  The  employee  tightens  the 
choker  strap  against  the  pole  to  prevent  the  pole 
strap  from  sliding  down  the  pole. 

’■’“Mr.  Marchessault  described  a  double-strap 
system  for  use  on  a  pole  (Tr.  587).  OSHA  believes 
that  employers  can  adapt  this  system,  using 
lanyards  in  place  of  positioning  straps,  for  use  on 
a  tower  or  similar  structure. 


employees  are  climbing  or  changing 
location.  For  example,  Mr.  James 
Tomaseski  of  IBEW  testified,  “[0]n 
congested  poles,  to  be  able  to  ascend  the 
pole  to  your  working  area  could  be  a 
major  task  in  itself.  On  the  congested 
poles  it  is  enough  of  a  task  already,  but 
adding  to  the  point  that  you  have  to  stay 
connected  the  entire  time,  it  would  be 
at  best  difficult”  (Tr.  977).  Mr.  Theis  of 
MYR  Group  echoed  these  concerns: 

[Employees]  are  using  [pole  chokers]  now. 
And  some  of  the  guys  are  telling  us  they  can’t 
be  used  in  all  situations.  In  a  lot  of  situations, 
they  can  be.  When  they  start  getting  into  a 
very  congested  pole,  very  congested  area, 
they  become  more  cumbersome  than  they  are 
of  any  benefit.  [Tr.  1357] 

Consequently,  OSHA  decided  to 
modify  the  provision  proposed  in 
paragraph  (b)(3)(iii)  (paragraph 
(b)(3)(iii)(C)  in  the  final  rule)  to  require 
fall  protection  even  for  qualified 
employees  climbing  or  changing 
location  on  poles,  towers,  or  similar 
structures,  unless  the  employer  can 
demonstrate  that  the  conditions  at  the 
worksite  would  make  using  fall 
protection  infeasible  or  would  create  a 
greater  hazard  for  employees  climbing 
or  changing  location  on  these  structures 
while  using  fall  protection.  This  rule 
will  ensure  that  100-percent  fall 
protection  is  the  default  procedure 
when  employees  are  working  on  these 
structures  and,  therefore,  will  better 
protect  employees  than  the  current 
requirement.  Based  on  the  rulemaking 
record,  OSHA  would  consider  it  feasible 
to  use  fall  protection  while  climbing  or 
changing  location  on  a  structure  with 
few  or  no  obstructions.  Employers  may, 
however,  make  reasonable 
determinations  of  what  conditions,  for 
example,  the  degree  of  congestion  on  a 
pole,  would  result  in  a  greater  hazard 
for  (jmployees  climbing  with  fall 
])rotection  than  without  fall  protection. 
Employers  making  these  determinations 
must  consider  the  use  of  devices  that 
jjrovide  for  continuous  attachment  and 
should  accoiint  for  other  conditions  that 
would  make  climbing  or  changing 
location  without  fall  protection  unsafe, 
including  such  conditions  as  ice,  high 
winds,  and  the  other  conditions  noted 
in  existing  §  1910.269(g)(2)(v).  In 
addition,  OSHA  notes  that  this 
provision  does  not  affect  fall  protection 
requirements  in  final 
§  1926.954(b)(3)(iii)(B)  for  employees 
once  they  reach  the  work  location. 

Because  the  final  rule  permits 
qualified  employees  to  climb  or  change 
location  without  fall  protection  under 
limited  circumstances,  the  Agency 
anticipates  that  it  will  be  necessary  for 
employees  to  occasionally  defeat  the 


continuous  attachment  feature  on  the 
fall  protection  equipment.  Therefore, 
OSHA  decided  not  to  require  the 
equipment  used  to  meet  paragraph 
(b)(3)(iii)(C)  of  the  final  rule  to  be 
incapable  of  being  defeated  by 
employees,  as  recommended  by  Mr. 
Marchessault  (Ex.  0196). 

Even  though  under  existing 
§  1910.269(g)(2)(v)  there  already  are 
some  circumstances  in  which  employers 
must  provide  equipment  that  will 
protect  employees  who  are  climbing  or 
changing  location  on  structures,  OSHA 
believes  that  many  employers  covered 
by  the  final  rule  will  need  additional 
time  to  explore  options  to  select 
equipment  that  best  protects  their 
employees  while  climbing  or  changing 
location.  In  some  cases,  the  equipment 
employers  currently  are  providing  may 
not  be  ideal  for  everyday  use.  In 
addition,  employers  will  need  time  to 
train  employees  to  become  proficient  in 
the  use  of  any  new  equipment.  Before 
employees  gain  proficiency,  it  is 
possible  that  not  only  will  they  have 
difficulties  climbing  or  changing 
location  on  structures,  but  the 
equipment  may  distract  them  from 
climbing  or  changing  location  safely.  As 
noted  by  Mr.  Gene  Trombley, 
representing  EEI  in  the  1994 
rulemaking,  “To  suddenly  try  to  require 
them  to  change  years  and  years  of 
training  and  experience  would,  I  feel, 
cause  a  serious  reduction  in  that  high 
level  of  confidence  and  ability”  (DG  Tr. 
853,  as  quoted  in  the  preamble  to  the 
1994  rulemaking,  59  FR  4372).^’’® 
Therefore,  OSHA  is  giving  employers 
until  April  1, 2015,  to  comply  with  the 
new  requirements  in 
§  1926.954(t))(3)(iii)(G)  of  the  final  rule. 
This  delay  .should  provide  sufficient 
time  for  employers  to;  Iwaluate  tin; 
various  types  of  fall  j)rotection 
(Kjuipment  that  employees  c:lirnhing  or 
changing  location  can  use;  select  and 
jnirchase  the  type  of  equipment  that 
host  satisfies  their  needs;  train 
employees  in  the  use  of  this  equipment; 
and  certify  that  the  employees 
demonstrated  proficiency  in  using  the 
equipment. 

In  the  intervening  period,  paragraph 
(b)(3)(iii)(C)  of  the  final  rule  will  apply 
the  existing  rule  from  §  1910.269,  which 
permits  qualified  employees  to  climb 
and  change  location  without  fall 
protection  as  long  as  there  are  no 
conditions,  such  as  ice,  high  winds,  the 


’’“This  transcript  is  available  for  inspection  and 
copying  in  OSHA’s  Docket  Office,  Docket  No.  S- 
015,  U.S.  Department  of  Labor,  200  Constitution 
Avenue  NW.,  Room  N2625,  Washington,  DC  20210; 
telephone  (202)  693-2350.  (OSHA’s  TTY  number  is 
(877)  889-5627.)  OSHA  Docket  Office  hours  of 
operation  are  8:15  a.m.  to  4:45  p.m.,  ET. 
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design  of  the  structure  (for  example,  no 
provision  for  holding  on  with  hands),  or 
the  presence  of  contaminants  on  the 
structure,  that  could  cause  the  employee 
to  lose  his  or  her  grip  or  footing.  The 
conditions  specifically  listed  in  the 
standard  are  not  the  only  ones 
warranting  the  use  of  fall  protection  for 
climbing  and  changing  position.  Other 
factors  affecting  the  risk  of  an 
employee’s  falling  include  the  level  of 
competence  of  the  employee,  the 
condition  of  a  structure,  the 
configuration  of  attachments  on  a 
structure,  and  the  need  to  have  both 
hands  free  for  climbing.  Moreover,  if  the 
employee  is  not  holding  onto  the 
structure  [for  example,  because  the 
employee  is  carrying  tools  or  equipment 
in  his  or  her  hands),  the  final  rule 
requires  fall  protection.  Video  tapes 
entered  into  the  1994  §  1910.269 
rulemaking  record  by  EEI  (269-Ex.  12- 
6),  which  EEI  claimed  represented 
typical,  safe  climbing  practices  in  the 
utility  industry,  show  employees  using 
their  hands  to  provide  extra  support  and 
balance.^ 50  Climbing  and  changing 
location  in  this  manner  will  enable  an 
employee  to  continue  to  hold  onto  the 
structure  in  case  his  or  her  foot  slips. 
When  employees  are  not  using  their 
hands  for  additional  support,  they  are 
much  more  likely  to  fall  as  a  result  of 
a  slip. 

AH  of  these  revisions,  including  the 
revisions  related  to  fall  protection  for 
employees  working  from  aerial  lifts 
described  earlier  in  this  section  of  the 
])reamhle,  ap{)ear  in  final 
§1926.9.'54(l))(3)(iii). 

Paragra])h  (e)(1)  of  §  1926.502  limits 
the  maximum  free-fall  distance  for 
work-])o.sitiojiing  systems  to  ().(>  meters 
(2  feet).  OSllA  ])ro])o.sed  to  adopt  this 
.same  limit  in  §  lt)2().954.  llowiwer,  in 
electric  jjower  traiismi.ssion  and 
distrihution  work,  permanent 
anchorages  are  not  always  available. 
Many  utility  poles  provide;  no 
attachment  points  lower  than  the  lowest 
crossarm.  If  an  employee  is  working 
below  the  crossarm,  there  would  he  no 
place  on  the  pole  where  he  or  she  can 
attach  the  work-positioning  equipment. 
The  preamble  to  the  proposed  rule 
explained  that,  in  such  cases,  work¬ 
positioning  equipment  still  provides 
some  degree  of  fall  protection  in  that  the 
equipment  holds  the  employee  in  a 
fixed  work  position  and  keeps  him  or 
her  from  falling  (70  FR  34855). 
Therefore,  OSHA  proposed  in  paragraph 
(b)(3)(iv)  to  require  work-positioning 
equipment  to  be  rigged  so  that  the 


’50 Exhibits  in  the  1994  §  1910.269  rulemaking 
record  (denoted  as  “269-Ex”)  also  are  available  in 
Docket  Number  S-015. 


employee  could  free  fall  no  more  than 
0.6  meters  (2  feet),  unless  no  anchorage 
was  available.  In  the  preamble  to  the 
proposed  rule,  OSHA  requested 
comment  on  whether  proposed 
paragraph  (b)(3)(iv)  would  provide 
sufficient  protection  for  employees  and 
on  whether  portable  devices  (such  as  a 
Pole  Shark,  Pole  Choker,  or  similar 
device)  could  be  used  as  suitable 
anchorages. 

Some  commenters  objected  to  the 
proposed  requirement  that  work¬ 
positioning  equipment  be  rigged  with  a 
maximum  free  fall  of  0.6  meters  (2  feet) 
insofar  as  it  would  apply  when 
employees  are  working  above 
equipment  that  could  serve  as  an 
anchorage.  (See,  for  example,  Exs.  0201, 
0230.)  For  instance,  IBEW  noted  that  an 
employee  using  work-positioning 
equipment  might  be  much  more  than 
0.6  meters  above  a  potential  attachment 
point,  such  as  a  neutral  bolt  (Ex.  0230). 
The  union  claimed  that,  if  the  employee 
used  this  attachment  point,  the  free-fall 
distance  would  have  to  be  more  than  0.6 
meters  for  the  employee  to  reach  the 
work. 

OSHA  acknowledges  these  concerns, 
but  believes  they  can  be  eliminated  by 
the  use  of  portable  devices.  With 
portable  devices,  employees  will  not 
have  to  rely  on  anchorages  on  poles  or 
structures  because  the  employees  would 
have  anchorages  that  are  part  of  the 
work-])ositioning  equipment.  Thus,  it 
woidd  always  be  possible  to  rig  the 
ecpiipment  to  accommodate  a  free  fall  of 
no  more  than  0.6  meters. 

Many  commenters  op])osod  rocjuiring 
])()rlahlo  d(;vic(;s  to  provide  anchorages 
for  ernployoes  on  j)olos,  towers,  and 
similar  structures.  (See,  for  examj)le, 

Exs.  0125,  0127,  0149,  0151, 0162,  0171, 
01  73,  01  75,  01  77,  01 86,  0200,  0209, 
0227.)  Some  of  these  connnenters 
maintained  that  these;  devices  do  not 
m(;ot  the  strength  roepiirements  for 
anchorages.  (S(;e,  for  example,  Exs. 

0177,  0227.)  For  in.stance,  Mr.  Thomas 
Taylor  with  Consumers  Energy 
commented  that  “the  specified  portable 
devices  do  not  meet  the  specifications 
for  anchorages  in  Subpart  M  and  were 
never  designed  to  be  used  for  that 
purpose”  (Ex.  0177).  Several 
commenters  argued  that  these  devices 
are  not  always  effective,  are  difficult  or 
impossible  to  use  in  some 
circumstances,  are  unnecessary,  and 
could  even  increase  the  risk  to 
employees.  (See,  for  example,  Exs.  0125, 
0127,  0149,  0151,  0171,  0175,  0186, 
0200.)  For  instance,  Ms.  Jill  Lowe  of  the 
Employers  Electrical  and 
Commrmication  Safety  Committee  of 
Washington  and  Oregon  commented: 


The  use  of  an  anchorage  device  [such  as] 
the  pole  shark,  would  not  be  an  effective 
anchor  when  working  on  a  structural  member 
or  sitting  on  a  cross  arm.  The  device  would 
only  be  effective  when  climbing  a  pole 
without  obstructions  or  working  in  a  position 
on  a  pole  below  a  cross  arm  or  structural 
member.  It  must  also  be  acknowledged  that 
some  of  these  devices  could  not  physically  be 
used  due  to  limited  space  available  on  the 
pole  at  the  work  position  (i.e.:  Secondaries, 
crossarm  braces,  etc.) .... 

More  information  and  data  would  be 
required  before  mandating  the  use  of  this 
type  of  equipment.  For  example,  how  many 
actual  injiuies  have  been  recorded  in  a  fall 
where  a  worker  is  belted  in  on  the  pole? 

Would  this  add  weight  or  further  encumber 
the  worker  when  climbing  the  pole?  These 
types  of  devices  could  be  effective  in  severe 
ice  conditions,  but  for  day  to  day  use,  would 
not  provide  the  desired  efficacies  and  would 
impede  climbing,  add  to  maneuvering 
difficulties  and  could  increase  risk  factor(s). 
[Ex.  0151] 

Ms.  Salud  Layton  of  the  Virginia, 
Maryland  &  Delaware  Association  of 
Electric  Cooperatives  argued  that  these 
devices  pose  a  greater  hazard  because 
they  increase  “the  amount  of  time  spent 
on  the  pole,  the  complexity  of  the  work 
performed  on  the  pole,  and  the  number 
of  opportunities  to  make  mistakes  while 
doing  unnecessary  jobs  not  related  to 
the  original  reason  the  pole  was  actually 
climbed”  (Ex.  0175). 

Mr.  Anthony  Ahern  with  the  Ohio 
Rural  Electric  Cooperatives  provided  the 
following  explanation  for  his  argument 
that  these  devices  can  be  difficult  to  use 
and  could  potentially  increase  the  risk 
to  employees: 

.Some  of  lh(;.so  d«;vi(:().s,  o.spocinlly  the; 

.shark,  arc  large  and  very  awkward  to  use. 

Tlicy  arc  very  (lifficult  to  maneuver  into  a 
narrow  s))a(:(;  and  greatly  limit  movement  on 
tin;  ))ol(;.  It  i.s  n(;xt  to  impo.s.sibh;  for  a 
lineman  to  turn  aronnd  far  enough  with  one 
of  th(;.se  (levi(;e.s  to  be  able  to  reach  the  end 
of  a  ten  foot  cro.s.s  arm  or  a  davit  arm  or  (;v(;n 
work  on  a  transform(;r  hank  monnt(;d  on  a 
cluster  rack.  If  two  or  more  work(;r.s  are 
w(»rking  in  tin;  .same  area  on  a  pole,  thesf; 
devici;s  can  really  cn;ate  a  lot  of  interference. 
Also,  quite  often  a  snc:ond  safety  is  required 
to  he  used  with  these  tievices  so  that  the 
climber  can  transition  past  cables,  c;ross  arms 
or  other  equipment  on  a  polo.  This  moans  an 
extra  snap  hook  in  the  D-rings  and  increases 
the  possibility  of  an  accident  because  the 
lineman  grabs  the  wrong  one.  These  devices 
are  also  much  more  difficult  to  operate  with 
rubber  gloves  on  than  a  conventional  safety 
strap.  [Ex.  0186] 

However,  some  commenters  suggested 
that  these  types  of  devices  could  be 
used  as  anchorages.  (See,  for  example. 
Ex.  0199;  Tr.  1338, 1357.)  A  video 
submitted  to  the  record  shows  one  of 
these  devices  successfully  supporting  an 
employee  who  had  fallen  from  a  pole 
(Ex.  0492). 
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OSHA  concludes  that  the  concerns  of 
commenters  who  argued  that  portable 
anchorage  equipment  is  difficult  to  use 
or  poses  increased  hazards  are 
unwarranted.  As  noted  earlier,  some 
employers  already  require  100-percent 
attachment.  The  testimony  of  Messrs. 
Marchessault  (of  Workplace  Safety 
Solutions)  and  Theis  (of  MYR  Group) 
offer  evidence  that  Pole  Sharks,  Pole 
Chokers,  and  similar  devices  can  be, 
and  have  been,  used  successfully  as 
anchorages  (Tr.  .576-579,  1338,  1357). 

The  videotape  of  one  ofthe.se  devices  in 
use  (;l(!arly  demon.strates  that  the 
particidar  device!  is  rea.sonahly  light  and 
not  significantly  more!  difficult  to  ns(! 
than  the  traditional  |)ositioning  stra|)s 
cnrrently  used  hy  poweir  line  weukers 
(I'lx.  0493).  .Some  of  the.se  (hivices 
occupy  ahont  the  same  .s|)ace  on  a  pole 
or  strnctmc  as  a  positioning  straj)  and, 
thereiore,  should  lit  wh(!r(!ver  those 
straps  fit  [id.].  I'ividence  also  indicates 
that,  with  training,  em|)loyees  can  use 
the.se  devices  |)roriciently  (I’ix.  0199;  'I'r. 
57tl  579). 

Mr.  Ahern's  example  oi  an  employee 
using  |>o.sitioning  e(pii|)ment  to  reach 
the  end  of  a  :i  meter  (10  foot)  cros.sarm 
supports  the  need  lor  employees  to  use 
an  anchorag(!  at  tlu!  work  location.  The 
(!n(l  of  the  cro.ssarm  would  Ix!  ahont  1.4 
meters  (4.1)  fe(!t)  frt)m  th(!  (idge  of  tlu! 

|)ol(!.  To  |jerform  such  work,  a  3-meter- 
tall  (t). 5-foot-tall)  (!inployee  would  have 
to  h(!  in  a  nearly  ln)ri/.ontal  jjosition  to 
reach  the  (iiid  of  the  arm.  This  jjosition 
increases  the  likelihood  of  gaff  entont, 
because  the  gaffs  would  he  at  an  angle 
to  the  force  applied  hy  the  employee’s 
weight,  which  would  be  applied  in  a 
vertical  direction.  A  gaff  is  designed  to 
penetrate  the  wood  when  force  is 
applied  along  its  length.  When  force  is 
applied  perpendicular  to  the  length  of 
the  gaff,  it  can  twist  the  gaff  out  of  the 
wood.  In  addition,  to  the  extent  it  is 
impossible  to  reach  the  end  of  the 
crossarm  with  some  of  these  devices, 
other  methods  of  working  from  the  pole 
can  be  used.  For  example,  the  employee 
could  work  from  a  pole-mounted 
platform,  which  would  both  enable  the 
employee  to  reach  further  from  the  pole 
and  provide  an  anchorage  for  the  fall 
protection  equipment  (269-Ex.  8-5). 
Thus,  the  Agency  concludes  that  there 
is  greater  need  for  an  anchorage  when 
work  is  performed  in  such  positions. 

The  examples  of  working  on  a 
crossarm  or  a  structural  member 
provided  by  Ms.  Lowe  with  the 
Employers  Electrical  and 
Communication  Safety  Committee  of 
Washington  and  Oregon  are  inapposite. 
As  noted  earlier,  work-positioning 
equipment  is  inappropriate  for  use  in 
these  situations;  such  equipment  may  be 


used  only  on  vertical  structural 
members.  It  is  not  clear  why  Pole 
Sharks,  Pole  Chokers,  or  similar  devices, 
which  are  designed  to  supplement  or 
replace  traditional  positioning  straps, 
could  not  be  used  on  vertical  members 
in  the  same  way  a  traditional 
positioning  strap  can  be  used. 

OSHA  concludes  that  the  accident 
information  in  the  record  indicates  that 
there  is  a  need  for  employees  to  use  an 
anchorage  to  keep  them  from  falling 
while  they  are  at  the  work  location  (Exs. 
()()()3,  ()4()()).  Two  of  the  gaff  cutout 
accidents  included  in  Table  3  occurnid 
while  an  employee  was  at  the  work 
location.  One  conuneuter  stated  that  one 
of  his  company’s  eight  fall  accidents 
occurred  while  an  em|>loy(!e  was  al  the 
work  |)o.si1ion  (I'ix.  0309).  Although  th(! 
total  nnmher  of  accidciiits  is  not  gicat, 
the.s(!  accid(!nts  are  easily  prciventahle. 

I'he  final  ride,  in  |>aragra|)h 
(h)(3)(iii )(( ;),  already  ie(|nires  (!m|)loyee.s 
to  he  jirotected  while  climhing,.  The 
same  e(|ni|nnent  that  |)rotects  an 
employee  (  limliing  a  |)ole  can  sei  ve  as 
an  anchorage  and  can  picviint  him  or 
her  from  falling  while!  at  th(!  woik 
location  as  well  (fix.  0493;  I’r.  570  579). 
As  a  r(!snll,  ( )Si  lA  does  not  believe! 
the!re!  will  eifte!n  he!  preihleims  fineling  eir 
|)re)vieling  anedieirage!  jeeiinls  feir  wenk- 
|)e)sitioidng  e!(|ni|)me!nt  that  can  satisfy 
the!  0.()-me!le!r  maxinmm  fre!e!-fall 
r(!e)nire!m(!id. 

Th(!  Ag(!ncy  ne)t(!s  that  Ce)nsunu!rs 
Emugy  incorr(!ctly  identified  the 
relevant  .strength  reqidrements  for 
anchorages  u.sed  with  work-positioning 
eejuipment.  Paragraph  (h)(l)(i)  of  final 
§  1926.954  applies  Subpart  M  only  to 
fall  arrest  equipment.  Paragraph  (b)(3)(v) 
of  final  §  1926.954,  described  later  in 
this  section  of  the  preamble,  requires 
anchorages  used  with  work-positioning 
equipment  to  be  capable  of  supporting 
at  least  twice  the  potential  impact  load 
of  an  employee’s  fall,  or  13.3 
kilonewtons  (3,000  pounds),  whichever 
is  greater.  OSHA  concludes  that  it  is 
feasible  with  available  technology  for 
portable  anchorage  devices  to  meet  the 
tensile-strength  requirement  in 
paragraph  (b)(3)(v)  of  the  final  rule.  The 
materials,  including  straps,  buckles, 
rivets,  snaphooks,  and  other  hardware, 
that  are,  or  could  be,  used  in  anchorages 
also  are  used  in  positioning  straps  for 
work-positioning  equipment  (Exs.  0055, 
0492),  which  paragraph  (b)(2) (vii)(C)  of 
the  final  rule  requires  to  have  greater 
tensile  strength  than  required  by 
paragraph  (b)(3) (v)  of  the  final  rule.  In 
addition,  Mr.  Lee  Marchessault  with 
Workplace  Safety  Solutions  testified 
about  the  experience  of  a  line  worker  he 
had  been  training  (Tr.  577-578).  The 
line  worker,  who  had  been  using  a 


portable  anchorage  device  (the 
BuckSqueeze)  during  the  training 
exercise,  experienced  a  gaff  cutout,  but 
was  not  injured  because  the  device 
.successfully  arrested  the  fall  [id.].  The 
videotape  Mr.  Marchessault  submitted 
for  the  record  depicted  this  equipment 
as  successfully  arresting  the  fall  of  the 
worker  who  had  been  using  it  (Ex. 

0492).  Portable  anchorage  devices  are 
d(!signed  to  arrest  an  employee’s  fall 
into  work-positionijig  equipment;  thus, 
tiu!  devices  almost  certainly  meet  the 
.str(!ngth  r(!(juir(!ment.s  in  ASTM  F887- 
04,  which,  as  not(!d  (!arli(!r,  ari! 

(!(]uivah!ut  to  O.SI  lA’s  stn!nglh 
r(!(juin!m(!uts  lor  work  positioning 
(!(|ni|mM!nt.  In  fact,  tlu!  Iati!st  i!dition  of 
lh(!  con.s(!nsn.s  standard,  A.STM  l•'887- 
13"',  contains  (!(jnival(!nt  slr(!nglh 
ii!qnirem(!nls  lor  what  it  calls  “wood 
|)ol(:  fall  rest I'icl ion  d(!vic(!s.”  ( ).SI  lA 

has  included  a  noli!  lollowing,  |)aragia|ih 
(b)(;<)(v)  oi  the  final  rule  to  indicate  that 
wood  pole  fall  restiiction  devices 
meeting  A.STM  l''}{87  13"'  aii!  deemed 
to  m(!et  1  he  anchorag,!!  slr(!ng,lh 
i(!(piiremeiil  when  they  are  used  in 
accoiilance  with  mamifaclm(!rs’ 
instructions. 

I'or  Ihe.si!  r(!asons,  |)aragrapb  (b)(.'l)(iv) 
in  the  final  role  re(piiri!.s  work 
positioning  .syst(!ms  to  be  rigg(!d  so  that 
an  (!m|)loy(!e  can  fr(!(!  fall  no  inori!  than 
O.t)  m(!t(!rs  (3  f(!(!t).  OSHA  is  not 
including  thi!  propo.S(!d  (!X(!mption  for 
situations  in  which  no  anchorage!  is 
availabli!.  In  vi(!w  oftlu!  availability  of 
wood-pol(!  fall-restriction  devices, 

O.SHA  expects  that  in  mo.st,  if  not  all, 
circumstances,  anchorages  will  not  only 
he  available,  but  will  he  built  into  work¬ 
positioning  equipment  to  permit 
compliance  with  this  provision,  as  well 
as  paragraph  (b)(3)(iii)(C)  of  the  final 
rule.  However,  because  the  Agency 
believes  that  employers  will  purchase 
equipment  that  complies  with  both 
paragraphs  (b)(3)(iii)(C)  and  (b)(3)(iv), 
OSHA  is  requiring  compliance  with 
both  of  these  paragraphs  starting  on 
April  1,  2015.  This  delay  should 
provide  employers  with  sufficient  time 
to  evaluate,  and  then  purchase, 
compliant  equipment. 

Final  paragraph  (b)(3)(v),  which  is 
being  adopted  without  substantive 
change  from  the  proposal,  requires 
anchorages  used  with  work-positioning 
equipment  to  be  capable  of  sustaining  at 
least  twice  the  potential  impact  load  of 
an  employee’s  fall,  or  13.3  kilonewtons 
(3,000  pounds),  whichever  is  greater. 


I®’  Section  15.3.2  of  ASTM  F887-12”’  requires 
these  devices,  when  new,  to  have  a  breaking 
strength  of  13.3  kilonewtons  (3,000  pounds). 

Section  24  of  that  standard  describes  test 
procedures  for  these  devices  to  ensure  that  they  will 
successfully  arrest  a  fall. 


20404 


Federal  Register/ Vol.  79,  No.  70 /Friday,  April  11,  2014 /Rules  and  Regulations 


This  provision,  which  duplicates 
§  1926.502(e)(2),  will  ensure  that  an 
anchorage  will  not  fail  when  needed  to 
stop  an  employee’s  fall.  Comments  on 
the  technological  feasibility  of  this 
provision  are  addressed  in  the  .summary 
and  explanation  for  paragraph  (b)(3)(iv), 
earlier  in  this  section  of  the  preamble. 

Final  paragraph  (b)(3)(vi),  which  is 
being  adopted  without  substantive 
change  from  the  projiosal,  provides  that, 
iud(!.ss  a  snaphook  is  a  locking  type  and 
designed  sp(!cifically  for  tbe  following 
conditions,  sna])books  on  work¬ 
positioning  e(|ni|)ment  not  be  engaged 
to  any  of  tbe  following: 

(1 )  Wcibbing,  ro|)e,  oi  wire  ro|)e; 

(2)  ( )l  her  snapbooks; 

(.3)  A  I)  rill)'  to  which  anotlaM' 
snaphook  or  oilier  connector  is  attached; 

(4)  A  bori’/.ontal  lifeline;  or 

(.5)  Any  object  that  is  incompatibly 
sliajied  or  dimensioned  in  relation  to 
I  be  sna|)liook  such  that  accidental 
disen)>a]’emenl  could  occm  slionid  the 
connected  object  snificiently  depress 
tbe  sna|)book  keeper  to  allow  release  ol 
tbe  object. 

I  bis  parag.rapb,  wbicb  duplicates 
^  1 92l>.r>()2(e)(6j,  probibils  metbods  of 
attacbment  Ibal  are  iinsale  because  oi 
tbe  |)olential  ior  accidental 
disengagement  ol  tbe  snapbooks  during 
use. 

().  .Section  1 1)2(>. 9.5.5,  Portable  l.adders 
and  Platforms 

Final  (jl92().955  addresses  portable 
ladders  and  |)lal forms.  Paragraph  (a) 
j)rovide.s  that  requirements  for  portable 
ladders  u.sed  in  work  covered  by  I'art 
1926,  Subpart  V  are  contained  in  I'art 
1926,  Subpart  X,  except  as  noted  in 
§  1926.955(b).  Propo.sed  paragraph  (a) 
also  provided  that  the  requirements  for 
fixed  ladders  in  subpart  D  of  part  1910 
(§  1910.27)  applied  to  fixed  ladders  used 
in  electric  power  transmission  and 
distribution  construction  work.  OSHA  is 
including  proposed  paragraph  (a)  in  the 
final  rule  with  one  change — deleting  the 
second  provision. 

Fixed  ladders  used  in  electric  power 
generation,  transmission,  and 
distribution  work  are  permanent 
ladders.  They  are  the  same  ladders 
irrespective  of  whether  the  work  being 
performed  on  them  is  construction  work 
covered  by  subpart  V  or  maintenance 
work  covered  by  §  1910.269.  In  the 
preamble  to  the  proposal,  OSHA 
explained  that  the  Agency  believed  that 
the  Part  1910,  Subpart  D  standards 
should  apply  to  these  ladders  during 
construction,  as  well  as  during 
maintenance  work  (70  FR  34855),  but 
requested  comments  on  whether  the 
proposed  incorporation  of  the  general 
industry  standard  for  fixed  ladders  was 


warranted,  especially  in  light  of  the 
1990  proposed  revision  to  Part  1910, 
Subpart  D  (55  FR  13360,  Apr.  10,  1990). 
OSHA  recently  reproposed  the  revision 
of  that  subpart  (75  FR  28862,  May  24, 
2010). 

A  few  commenters  responded  to  this 
issue.  (See,  for  example,  Exs.  0162, 

0212,  0227,  0230.)  Southern  Company 
was  concerned  about  the  proposed 
incorporation  of  Subpart  I), 
comnienting: 

W(!  (|ii(!.stion  till!  iiso  ol  1 910.27  for  fixod 
liiddor.s  .sinco  O.SIIA  )>i'0|)0.siid  Iho  rovi.sion  of 
this  sliiiidiii'd  ovor  15  yoiir.s  iigo  iiiid  tlion;  litis 
b(!i!ii  no  iictioii  to  diilo.  Diio  to  llio  liiiin  lliiil 
Inis  (!lii|is()d  sinco  ( ).SI  I A  piiblisliod  llio 
|iro|io.sod  rovisions  lo  1910  .Siibpiirl  I)  iind  llio 
rovisions  lliiil  liiivo  tioon  iniido  lo  llio  niilionid 
i.onsonsiis  sliindtii (Is  tor  nil  lyjios  ot  Itiddors. 

(  I.Si  I A  niiiy  wisli  lo  considoi  roo|ioiiiii|;  llio 
I  nioniiikini',  |ii'ioi  lo  jirocoodiny,  willi  llio 
rovi.sions  lo  .Snti|iiiil  II.  Wo  rocoinniond  lliiil 
(I.Si  I A  nol  rotoronco  .Snb|iiii  I  tins  ii  |iiiil  ot 
llio  Kivisioiis  lo  .Siili|iiiil  V  inid  I9l0.'/(i9  nnlil 
work  on  Iho  ro vision  lo  .Snli|iiii I  II  is 
coinplolod.  jl'ix.  02  I  2| 

.Simlberii  ( iiimptmy  tibto  ii.skod  ( ).SI  lA  to 
(ixpltiiii  “wby  tbe  provi.sioii.s  ol  191(1 
.Siibpait  I )  .s boil  Id  be  iip|)liod  to  lixed 
hidder.s  iii.sletid  of  tbe  fixed  bidder 
re(|iiiremeiil.s  of  1926. 1953”  [id.]. 
.Soiitbeni  Company  ti.s.serted  tli.il  tbe 
construction  sltnidard  contained 
re(|nirements  tlnil  tire  not  found  in  tbe 
generiil  indiistry  standiird,  bid  tliat 
contribute  lo  employee  .safety  (/(/.). 

El'il  recommended  that  neitber 
§  1926.955(a)  nor  the  corresponding 
jnovi.sion  in  the  general  industry 
standard,  §  1910. 269(h)(1),  incorporate 
part  1910,  subpart  D  by  reference  until 
OSHA  finalizes  revisions  to  part  1910, 
subpart  D  (Ex.  0227).  EEI  asserted  that 
there  were  discrepancies  between  the 
requirements  for  fixed  ladders  in 
existing  part  1910,  subpart  D,  the  1990 
proposed  part  1910,  subpart  D,  and  the 
then-current  ANSI  standard  for  fixed 
ladders,  ANSI  A14. 3-2002,  American 
National  Standard  for  Ladders — Fixed — 
Safety  Requirements  [id.).  EEI  also 
asserted  that  the  existing  general 
industry  standard  contained  outdated 
design  requirements  [id.]. 

OSHA  accepts  EEI’s  and  Southern 
Company’s  recommendation  not  to 
apply  the  requirements  for  fixed  ladders 
in  §  1910.27  to  fixed  ladders  used  in  the 
construction  of  electric  power 
transmission  and  distribution 
installations,  though  not  for  the  reasons 
these  commenters  stated.  OSHA 
believes  that  the  use  of  fixed  ladders  in 
the  construction  of  transmission  and 
distribution  installations  is  not  unique. 
As  such,  the  requirements  that  apply  to 
fixed  ladders  in  the  construction  of 
electric  power  transmission  and 


distribution  installations  should  be  the 
same  as  the  requirements  that  apply 
generally  to  construction  work 
(including,  as  Southern  Company  noted, 
the  requirements  contained  in 
§1926.1053). 

Becau.se  OSHA  is  not  including  the 
cross-reference  to  .subpart  D  for  fixed 
ladders  in  the  final  rule  and  becau.se  the 
remaining  provisions  in  §  1926.955(a) 
ajiply  only  to  portable  ladders  and 
platforms,  O.SIIA  is  revising  the  title  of 
§  192().955  to  ‘‘Fortable  ladders  and 
Ijlatibrms”  to  more  accurately  reflect  tbe 
contents  of  tins  section. 

( ).SI  lA  also  accepts  Idd’s  and 
.Sontbern  (iompany’s  recommendalioii 
nol  lo  reference  in  final  §  191(1. 269(b) 
tbe  |)arl  1919,  siibparl  I)  provisions  for 
fixed  ladders  because,  as  witb  final 
§  192().955,  §  1919.2(.9(b)  in  tbe  liiial 
role  covers  only  portable  ladders  and 
platforms.  Tberefore,  ( I.SI  lA  is  revisiiij’ 
tbe  title  ot  §  1919.269(b)  to  ‘‘l‘ortable 
ladders  and  platforms”  and  is  revising, 
tbe  reg,iilalory  text  ot  final 
§  I9l9.26<l(b)(l)  to  clarify  tbat  tbe 
parag,rapb  applies  to  portable  ladders 
and  platforms,  not  fixed  ladders.  Tliese 
cbaiiges  make  iiiial  §  1919.269(b) 
consisleiil  witb  final  §  1926.955. 

MYK  ( ironp  also  bad  concerns  about 
a|)|)lying  tbe  general  indnsiry  standards 
lo  conslrnclioii  work.  MYKCroiq) 
maintained  tbat  contractors  would  have 
little  control  ov(!r  fixed  ladders 
provided  by  bosl  employijrs  (fix.  9162). 

Tbe  Agency  notes  tbat  an  ernjiloycjr 
wbo.se  employees  are  performing  tbe 
work  rnu.st  adhere  to  OSHA  standards. 

If,  for  example,  an  electric  utility’s  fixed 
ladder  does  not  comply  with  Part  1926, 
Subpart  X,  then  a  contractor  whose 
employees  would  be  u.sing  that  ladder 
must  take  whatever  measures  are 
necessary  to  protect  its  employees  and 
comply  with  Part  1926,  Subpart  X.  Such 
measures  include  enforcing  any 
contractual  language  requiring  the 
utility  to  address  any  noncompliant 
ladders,  using  other  means  of  accessing 
the  work  area,  such  as  portable  ladders 
or  aerial  lifts,  and  repairing  or  replacing 
the  ladder. 

IBEW  recommended  that  OSHA 
consider  the  specifications  for  fixed 
ladders  in  IEEE  Std  1307,  Standard  for 
Fall  Protection  for  Utility  Work,  when 
finalizing  the  language  for  subpart  V 
and  §  1910.269  (Ex.  0230).The  union 
wrote: 

[T]he  committee  responsible  for 
developing  the  standard  went  through  great 
pains  to  research  ladders,  step  bolts,  and 
other  climbing  devices  commonly  installed 
on  electrical  structures.  Lineman  climbing 
boots  and  other  equipment  was  looked  at  for 
the  purpose  of  establishing  ladder  and  step 
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bolt  criteria  that  would  be  compatible  with 
the  worker  safety  equipment.  |Ex.  0230] 

OSHA  rejects  IBEW’s 
recommendation  to  adopt  requirements 
based  on  IEEE  Std  1307.  Although  that 
consensus  standard  contains 
requirements  for  structures  found  in 
electric  power  generation,  transmission, 
and  distribution  work  (for  example, 
utility  poles  and  towers),  those 
structures  are  not  unique  to  the  electric 
power  industry;  and  the  Agency 
believes,  therefore,  that  this  rulemaking 
is  not  the  proper  vehicle  to  regulate 
them.  The  same  types  of  structures  are 
found  in  other  industries,  in  particular, 
the  telephone  and  cable-television 
industries.  Utility  poles  and  towers  are 
used  to  support  telephone  lines,  cable 
television  lines,  communications 
antennas,  and  other  equipment  used  by 
these  industries.  OSHA  notes  that  its 
recently  proposed  revision  of  part  1910, 
subpart  D  includes  requirements  for 
fixed  ladders  on  towers  and  for  step 
bolts  on  towers  and  poles  (see  proposed 
§  1910.24,  Step  bolts  and  manhole  steps; 
75  FR  29136). 

Paragraph  (b)  of  the  final  rule 
establishes  requirements  for  special 
ladders  and  platforms  used  for  electrical 
work.  Because  the  lattice  structure  of  an 
electric  power  transmission  tower  and 
overhead  line  conductors  generally  do 
not  provide  solid  footing  or  upper 
support  for  ladders,  OSHA  is  exempting 
portable  ladders  used  on  structures  or 
conductors  in  conjunction  with 
overhead  line  work  from  the  general 
provisions  of  §  1926.1053(b)(5)(i)  and 
(b)(12),  which  address  ladder  support 
and  the  use  of  ladders  near  exposed 
electric  equipment.  As  noted  in  the 
preamble  to  the  proposal,  an  example  of 
a  type  of  ladder  exempted  from  these 
provisions  is  a  portable  hook  ladder 
used  by  power  line  workers  to  work  on 
overhead  power  lines  (70  FR  34855). ^^2 
These  ladders  are  hooked  over  the  line 
or  other  support  member  and  then  are 
lashed  in  place  at  both  ends  to  keep 
them  steady  while  employees  are 
working  from  them. 

Final  paragraphs  (b)(1)  through  (b)(4) 
and  (c)  provide  employees  with 
protection  that  is  similar  to  the 
protection  afforded  to  employees  by 
§  1926.1053(b)(5)(i)  and  (b)(12).  These 
provisions  require  that  these  special 


Existing  §  1926.1053(b)(12)  provides  that 
“(Ijadders  shall  have  nonconductive  siderails  if 
they  are  used  where  the  employee  or  the  ladder 
could  contact  exposed  energized  electrical 
equipment,  except  as  provided  in  §  1926.951(c)(1) 
of  this  part.”  In  this  final  rule,  OSHA  is  replacing 
the  reference  to  §  1926.951(c)(1)  with  a  reference  to 
the  corresponding  provision  in  the  final  rule, 

§  1 926.955(c),  and  to  final  §  1926.955(b),  which 
exempts  special  ladders  used  for  electrical  work 
from  the  requirement  for  nonconductive  siderails. 


ladders  and  platforms  be  secured, 
specify  the  acceptable  loads  and  proper 
strength  of  this  equipment,  and  provide 
that  the  ladders  be  used  only  for  the 
particular  types  of  application  for  which 
they  are  designed.  These  provisions 
thereby  ensure  that  employees  are 
adequately  protected  when  using  the 
ladders  covered  by  the  final  rule.  In  the 
§  1910.269  rulemaking,  OSHA 
concluded  that  these  alternative  criteria 
provide  for  the  safe  use  of  this  special 
equipment,  and  the  Agency  is  extending 
the  application  of  these  alternative 
criteria  to  work  covered  by  Subpart  V 
(59  FR  4375).  It  should  be  noted  that  the 
requirements  for  portable  ladders  in 
final  paragraphs  (b)(1)  through  (b)(4) 
apply  in  addition  to  requiremxents  in 
§  1926.1053  for  portable  ladders.  OSHA 
revised  the  language  in  the  final  rule  to 
clarify  that  the  requirements  in 
§  1926.1053,  except  for  paragraph 
(b)(5)(i)  and  (b)(12),  apply  to  portable 
ladders  used  on  structures  or 
conductors  in  conjunction  with 
overhead  line  work  and  that  the 
requirements  in  paragraphs  (b)(1) 
through  (b)(4)  apply  only  to  portable 
ladders  and  platforms  used  in  this 
manner. 

Paragraph  (b)(1)  of  final  §1926.955 
requires  portable  platforms  to  be 
capable  of  supporting  without  failure  at 
least  2.5  times  the  maximum  intended 
load  in  the  configurations  in  which  they 
are  used.  Paragraph  (b)(1)  in  the 
proposed  rule  also  applied  this 
requirement  to  portable  ladders. 
However,  §  1926.1053(a)(1),  which  also 
applies,  already  specifies  the  strength  of 
portable  ladders.  Having  two  standards 
with  different  strength  requirements  for 
portable  ladders  would  be  confusing. 
Consequently,  OSHA  revised 
§  1926.955(b)(1)  in  the  final  rule  so  that 
it  covers  only  portable  platforms. 

Paragraph  (b)(2)  of  final  §  1926.955 
prohibits  portable  ladders  and  platforms 
from  being  loaded  in  excess  of  the 
working  loads  for  which  they  are 
designed.  It  should  be  noted  that,  with 
respect  to  portable  ladders,  compliance 
with  this  provision  constitutes 
compliance  with  §  1926.1053(b)(3). 

Paragraph  (b)(3)  of  final  §  1926.955 
requires  portable  ladders  and  platforms 
to  be  secured  to  prevent  them  from 
becoming  accidentally  dislodged. 
Accordingly,  with  respect  to  portable 


It  should  be  noted  that,  to  meet  paragraph 
(b)(3),  employers  must  ensure  that  portable  ladders 
and  platforms  are  always  secured  when  in  use, 
regardless  of  the  conditions  of  the  surface  on  which 
the  ladder  is  placed.  For  example,  when  a 
conductor  platform,  such  as  a  cable  cart,  is 
suspended  from  a  line  conductor  by  a  trolley  or 
hooks,  the  platform  mu.st  be  secured  to  the 
conductor  so  that  it  cannot  fall  if  the  trolley  or 
hooks  become  dislodged. 


ladders,  OSHA  concludes  that 
compliance  with  §  1926.955(b)(3) 
constitutes  compliance  with 
§  1926.1053(b)(6),  (b)(7),  and  (b)(8).i54 

Paragraph  (b)(4)  of  final  §  1926.955 
requires  portable  ladders  and  platforms 
to  be  used  only  in  applications  for 
which  they  are  designed.  It  should  be 
noted  that,  with  respect  to  portable 
ladders,  compliance  with  this  provision 
constitutes  compliance  with 
§  1926.1053(b)(4). 

Paragraph  (c)  prohibits  the  use  of 
portable  metal,  and  other  portable 
conductive,  ladders  near  exposed 
energized  lines  or  equipment.  This 
paragraph  addresses  the  hazard  to 
employees  of  contacting  energized  lines 
and  equipment  with  conductive  ladders. 
However,  as  noted  in  the  preamble  to 
the  proposal,  in  specialized  high-voltage 
work,  the  use  of  nonconductive  ladders 
could  present  a  greater  hazard  to 
employees  than  the  use  of  conductive 
ladders  (70  FR  34855-34856).  In  some 
high-voltage  work,  voltage  can  be 
induced  on  conductive  objects  in  the 
work  area.  When  the  clearances  between 
live  parts  operating  at  differing  voltages, 
and  between  the  live  parts  and 
grounded  surfaces,  are  large  enough  that 
it  is  relatively  easy  to  maintain  the 
minimum  approach  distances  required 
by  §  1926.960(c)(1),  electric  shock  from 
induced  voltage  on  objects  in  the 
vicinity  of  these  high-voltage  lines  can 
pose  a  greater  hazard.  Although  these 
voltages  do  not  normally  pose  an 
electrocution  hazard,  the  involuntary 
muscular  reactions  caused  by  contacting 
objects  at  different  voltages  can  lead  to 
falls.  Using  a  conductive  ladder  in  these 
situations  can  minimize  the  voltage 
differences  between  objects  within  an 
employee’s  reach,  thereby  reducing  the 
hazard  to  the  employee.  Therefore,  the 
final  rule  permits  a  conductive  ladder  to 
be  used  if  an  employer  can  demonstrate 
that  the  use  of  a  nonconductive  ladder 
would  present  a  greater  hazard  to 
employees. 

7.  Section  1926.956,  Hand  and  Portable 
Power  Equipment 

Final  §  1926.956  addresses  hand  and 
portable  power  equipment.  The  title  of 
this  section  in  the  proposal  was  “Hand 
and  portable  power  tools.”  OSHA 
revised  the  title  to  comport  with  the 
scope  of  the  requirements  in  this 
section,  which  address  equipment 
generally  and  not  just  tools.  Paragraph 


’54  H  should  also  be  noted  that  §  1926.1053(b)(1), 
which  requires  that  portable  ladders  be  secured  in 
certain  situations,  applies  additional  requirements 
when  portable  ladders  are  used  to  access  an  upper 
landing  surface.  Therefore,  compliance  with  final 
§  1926.955(b)(3)  does  not  con.stitute  compliance 
with  these  requirements. 
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(a)  of  this  section  of  the  final  rule 
provides  that  electric  equipment 
connected  by  cord  and  plug  is  covered 
by  paragraph  (b),  portable  and  vehicle- 
mounted  generators  used  to  supply 
cord-  and  plug-connected  equipment  are 
governed  by  paragraph  (c),  and 
hydraulic  and  pneumatic  tools  are 
covered  by  paragraph  (d).  OSHA  took  all 
of  the  requirements  in  this  section  from 
existing  §  1910.269(i). 

Electric  equipment  connected  by  cord 
and  plug  must  satisfy  the  requirements 
in  paragraph  (b).  Proposed  paragraph 

(b) (1)  stated  that  cord-  and  plug- 
connected  equipment  supplied  by 
premises  wiring  is  covered  by  Subpart 
K  of  Part  1926.  OSHA  is  not  including 
this  proposed  requirement  in  the  final 
rule  because,  first,  OSHA  determined 
that  the  language  in  proposed  paragraph 
(b)  improperly  emphasized  “premises 
wiring.”  The  purpose  of  the  proposed 
provision  was  to  clarify  that  equipment 
covered  by  Subpart  K  would  continue  to 
be  covered  by  that  Subpart  (70  FR 
34856).  However,  OSHA  derived  the 
proposed  provision  fi'om  the 
corresponding  provision  in  existing 

§  1910.269(i).  That  provision  was,  in 
turn,  derived  from  §  1910.302(a)(1), 
which  specifies  the  scope  of  part  1910, 
subpart  S,  and  provides  that  the 
subpart’s  “design  safety  standards  for 
electric  utilization  of  systems”  apply  to 
“electrical  installations  and  utilization 
equipment  installed  or  used  within  or 
on  buildings,  structures,  and  other 
premises”  (that  is,  premises  wiring). 
Section  1926.402,  which  specifies  the 
scope  of  Subpart  K,  does  not  use  the 
term  “premises  wiring.”  Second, 
proposed  §  1926.956(b)(1),  and  its 
counterpart  in  existing 
§  1910.269(i)(2)(i),  are  unnecessary 
because  these  provisions  simply  refer  to 
requirements  that  already  apply. 
Therefore,  to  remove  any  ambiguity,  the 
Agency  is  not  including  proposed 
§  1926.956(b)(1)  in  the  final  rule  and  is 
removing  existing  §  1910.269(i)(2)(i)  and 
is  replacing  the  reference  in  existing 
§1910.269(i)(2)(ii)  (final 
§  1910.269(i)(2))  to  any  cord-  and  plug- 
connected  equipment  supplied  by  other 
than  premises  wiring  with  a  reference  to 
cord-  and  plug-connected  equipment 
not  covered  by  Subpart  S. 

Pursuant  to  proposed  paragraph 
(b)(2),  equipment  not  covered  by 
subpart  K  had  to  have  the  tool  frame 
grounded,  be  double  insulated,  or  be 
supplied  by  an  isolating  transformer 
with  an  ungrounded  secondary.  The 
proposed  rule  (and  existing 
§  1 926.951  (f)(2)(iii))  did  not  specify  any 
limit  on  the  secondary  voltage  of  the 
isolating  transformer.  OSHA  is 
promidgating  this  paragraph  in  the  final 


rule  (final  paragraph  (b)(3))  with  one 
substantive  change — if  an  isolating 
transformer  with  an  ungrounded 
secondary  is  used  to  comply  with  this 
provision,  its  secondary  voltage  is 
limited  to  50  volts. 

In  the  preamble  to  the  proposed  rule, 
OSHA  noted  the  widespread  availability 
of  double-insulated  tools  and  requested 
comment  on  whether  the  option 
permitting  tools  to  be  supplied  through 
an  isolating  transformer  was  still 
necessary  (75  FR  34856).  Several 
commenters  responded  to  this  request. 
(See,  for  example,  Exs.  0126,  0186, 

0201,  0209,  0212,  0213,  0227,  0230.) 

Most  of  these  comments  supported 
retaining  the  proposed  option  that 
permits  cord-  and  plug-connected 
equipment  to  be  supplied  by  an 
isolating  transformer.  (See,  for  example, 
Exs.  0201,  0209,  0212,  0213,  0227.)  For 
instance,  Duke  Energy  stated:  “OSHA 
should  continue  to  allow  the  third 
option  of  isolating  transformers.  While 
most  applications  are  covered  by 
grounding  or  double  insulating,  there 
are  unique  situations  where  neither  of 
these  is  possible  and  an  isolating 
transformer  may  be  necessary  to  protect 
employees”  (Ex.  0201).  TVA 
commented,  without  elaboration,  that 
“[d]uring  plant  outages  there  are 
situations  where  the  use  of  isolating 
transformers  provides  the  best  employee 
safety”  (Ex.  0213).  Southern  Company 
relied  on  OSHA’s  statement  in  the 
preamble  to  the  proposal  that  using 
isolating  transformers  is  “an  effective 
means  of  protecting  employees  from 
shock”  (Ex.  0212). 

Other  commenters  asserted  that  using 
isolating  transformers  was  an  outdated 
form  of  protection.  (See,  for  example, 
Exs.  0126,  0186,  0230.)  For  instance,  Mr. 
Anthony  Ahern  of  Ohio  Rural  Electric 
Cooperatives  wrote: 

Isolating  transformers  are  not  needed 
today.  Almost  all  tools  today  are  either 
double  insulated  or  equipped  with  a 
grounding  (3  wire)  cord  and  plug.  OSHA 
already  has  rules  which  cover  the  use  and 
maintenance  of  these  types  of  tools.  Further, 
battery  operated  and  gas  powered  tools  are 
becoming  more  and  more  common  and 
hydraulic  tools  are  commonly  used  with 
bucket  trucks.  [Ex.  0186] 

IBEW  commented,  “Double  insulated 
hand  tools  are  the  industry  standard.  It 
would  be  difficult  to  find  tools  that  are 
not  double  insulated  or  the  tool  frame 
is  not  grounded”  (Ex.  0230).  IBEW 
stated,  however,  that  isolating 
transformers  continue  to  be  an  option 
“(ijf  other  types  of  tools  continue  to  be 
used”  (id.). 


70  FR  :j4856. 


OSHA  determined  that  the  proposed 
option  permitting  cord-  and  plug- 
connected  equipment  to  be  supplied  by 
an  isolating  transformer  was 
insufficiently  protective  and  that  this 
option  will  only  provide  sufficient 
protection  against  ground  faults  when 
the  isolation  transformer  has  an 
ungrounded  secondary  of  no  more  than 
50  volts.  OSHA  is  imposing  the  50-volt 
limit  on  isolation  transformers  because, 
although  OSHA  stated  in  the  preamble 
to  the  proposal  that  each  of  the  three 
options  (grovmding,  double  insulation, 
and  isolation)  provided  protection  from 
electric  shock  (70  FR  34856),  OSHA 
recognized  in  other  standards  the 
limited  protection  provided  by  isolating 
transformers. If  unlimited  voltages 
are  permitted  with  respect  to  the 
isolating  transformer  option,  employees 
working  with  cord-  and  plug-connected 
equipment  operating  at  higher  voltages 
would  be  exposed  to  a  serious  electric- 
shock  hazard  when  a  second  ground 
fault  occurs.  Even  if  equipment  is 
supplied  by  an  isolating  transformer 
with  an  ungrounded  secondary,  there 
will  always  be  a  path  to  ground  for  the 
circuit  conductors.  This  path  will  be 
caused  by  leakage  or  by  capacitive  or 
inductive  coupling.  Depending  on  the 
location  of  this  path,  one  of  the  circuit 
conductors  could  have  a  voltage  to 
ground  as  high  as  the  full  circuit 
voltage.  Thus,  while  the  corresponding 
electrical  standards  for  general  industry 
and  construction  at  §§  1910,304(g)(6)(vi) 
and  (g)(6)(vii)  and  1926.404(f)(7)(iv), 
respectively,  permit  all  three  options, 
the  standards  (in 
§§  1910.304(g)(6)(vii)(A)  and 
1926.404(f)(7)(iv)(C)(6))  also  limit  the 
secondary  voltage  on  the  isolating 
transformer  to  50  volts  or  less.  Fifty 
volts  or  less  is  widely  recognized  as  a 
generally  safe  voltage.  (See,  for  example, 
Exs.  0076,  0077,  0532.) 

Paragraph  (c)  of  final  §  1926.956 
requires  portable  and  vehicle-mounted 
generators  used  to  supply  cord-  and 
plug-connected  equipment  covered  by 
paragraph  (b)  to  meet  several 
requirements.  Under  paragraph  (c)(1), 
the  generator  may  only  supply 
equipment  on  the  generator  or  the 
vehicle  (for  example,  lights  mounted  on 
the  generator  or  vehicle)  and  cord-  and 
plug-connected  equipment  through 
receptacles  mounted  on  the  generator  or 
the  vehicle.  Paragraph  (c)(2)  provides 
that  non-current-carrying  metal  parts  of 


’■‘’“OSHA  notes  that  TVA  did  not  address  the 
safety  of  using  an  isolating  transformer  with  a 
secondary  voltage  of  more  than  50  volts  during  a 
plant  outage.  However,  pursuant  to  the  final  rule, 
if  TVA  uses  such  a  transformer  during  a  plant 
outage  or  otherwise,  that  transformer  must  have  a 
secondary  voltage  of  not  more  than  50  volts. 
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equipment,  and  the  equipment 
grounding  conductor  terminals  of  the 
receptacles,  must  be  bonded  to  the 
generator  frame.  Paragraph  (c)(3) 
requires  that  the  frame  of  vehicle- 
mounted  generators  be  bonded  to  the 
vehicle  frame.  Finally,  paragraph  (c)(4) 
requires  the  neutral  conductor  to  be 
bonded  to  the  generator  frame.  The  final 
rule  clarifies  that  these  requirements 
apply  only  when  Subpart  K  does  not 
apply,  as  explained  in  the  discussion  of 
§  1926.956(b),  earlier  in  this  section  of 
the  preamble.  The  requirements  in  this 
paragraph  are  similar  to  the 
corresponding  Subpart  K  requirements, 
which  are  contained  in  §  1926.404(f)(3). 

Final  paragraph  (d),  which  is  being 
adopted  without  substantive  change 
from  the  proposal,  applies  to  pneumatic 
and  hydraulic  tools.  Paragraph  (d)(1)  of 
§  1926.302  requires  the  fluids  used  in 
hydraulic-powered  tools  to  be  fire 
resistant.  As  explained  in  the  preamble 
to  the  proposed  rule,  insulating 
hydraulic  fluids  are  not  inherently  fire 
resistant,  and  additives  that  could  make 
them  fire  resistant  generally  make  the 
hydraulic  fluid  unsuitable  for  use  as 
insulation  (70  FR  34856).  Because  of 
these  characteristics  and  because 
hydraulic  fluids  must  be  insulating  to 
protect  employees  performing  power 
transmission  and  distribution  work, 
existing  §  1926.950(i)  exempts 
insulating  hydraulic  fluids  from 
§  1926.302(d)(1). 

OSHA  proposed  to  continue  this 
exemption  in  §  1926.956(d)(1),  but  was 
concerned  by  several  accidents 
described  in  the  record  that  occurred 
when  insulating  hydraulic  fluid  ignited 
and  burned  employees  (Ex.  0002).  The 
Agency  re(}uested  information  on 
whether  fire-resistant  insulating 
hydraulic  fluids  were  available  or  were 
being  developed. 

OSHA  did  not  receive  any 
information  about  the  availability  or 
progress  with  the  development  of  fire- 
resistant  insulating  hydraulic  fluid; 
c:onsequently,  OSHA  is  including  the 
existing  exemption  for  insulating 
hydraulic  fluids  in  the  final  rule.  The 
Agency  believes  that  the  most  serious 
hazard  faced  by  an  employee 
performing  work  covered  by  subpart  V 
is  electric  shock.  The  Agency  also 
reviewed  the  accidents  in  the  record 
(such  as  Exs.  0002,  0003,  0004,  and 
0400)  and  concluded  that,  although 
insulating  hydraulic  fluid  poses  a 
substantial  risk  of  igniting  and  burning 
workers,  the  risk  of  electric  shock  with 
uninsulated  hydraulic  equipment  poses 
a  greater  risk  of  harm.  OSHA  encourages 
employers  and  manufacturers  to 
develop  insulating  fluid  that  also  is  fire- 


resistant  and  will  reexamine  this  issue 
if  such  fluids  become  available. 

Final  paragraph  (d)(2)  provides  that 
safe  operating  pressures  may  not  be 
exceeded.  This  requirement  protects 
employees  from  the  harmful  effects  of 
tool  failure.  If  hazardous  defects  are 
present,  no  operating  pressure  would  be 
safe,  and  the  tools  could  not  be  used.  In 
the  absence  of  defects,  the  maximum 
rated  operating  pressure  (which  may  be 
specified  by  the  manufacturer  or  by 
hydraulics  handbooks)  is  the  maximum 
safe  pressure.  OSHA  included  a  note  to 
this  effect  in  the  final  rule. 

If  a  pneumatic  or  hydraulic  tool  is 
used  where  it  may  contact  exposed 
energized  parts,  the  tool  must  be 
designed  and  maintained  for  such  use 
under  final  paragraph  (d)(3).  In 
addition,  under  paragraph  (d)(4), 
hydraulic  systems  for  tools  that  may 
contact  exposed  live  parts  during  use 
must  provide  protection  against  loss  of 
insulating  value,  for  the  voltage 
involved,  due  to  the  formation  of  a 
partial  vacuum  in  the  hydraulic  line. 
Under  paragraph  (d)(5),  a  pneumatic 
tool  used  on  energized  electric  lines  or 
equipment  or  used  where  it  may  contact 
exposed  live  parts  must  provide 
protection  against  the  accumulation  of 
moisture  in  the  air  supply.  These  three 
requirements  protect  employees  from 
electric  shock  by  restricting  current  flow 
through  hoses. 

OSHA  included  a  note  following 
paragraph  (d)(4)  of  the  final  rule 
addressing  the  use  of  hydraulic  lines 
that  do  not  have  check  valves. If  such 
lines  are  located  in  such  a  manner  that 
the  highest  point  on  the  hydraulic 
system  is  more  than  10.7  meters  (35 
feet)  above  the  oil  reservoir,  a  partial 
vacuum  can  form  inside  the  line.  A 
partial  vacuum  can  cause  a  loss  of 
insulating  value,  possibly  resulting  in 
an  electrical  fault  and  consequent 
hydraulic  system  failure  while  an 
employee  is  working  on  a  power  lino. 
During  the  rulemaking  on  the  1994 
§  1910.269  final  rule,  IBEW  reported 
two  accidents  that  resulted  from  such  an 
occurrence  (269-DC  Tr.  613).  Therefore, 
OSHA  inserted  the  note  when  the 
Agency  adopted  existing 
§  1910.269(i)(4)(iii),  which  is  mirrored 

in  final  §1926.956(d)(4).i58 

Final  paragraphs  (d)(6)  and  (d)(7) 
provide  work-practice  requirements  to 
protect  employees  from  the  accidental 
release  of  pressure  and  from  the 


A  check  valve  blocks  reverse  flow'  of  the 
hydraulic  fluid  and  prevents  the  formation  of  a 
partial  vacuum. 

’®“OSHA  notes  that  whether  a  partial  vacuum 
w'ill  result  in  the  loss  of  insulating  value  that 
triggers  actions  to  prevent  the  formation  of  a  partial 
vacuum  depends  on  the  voltage  involved. 


injection  of  hydraulic  oil  (which  is 
under  high  pressure)  through  the  skin 
and  into  the  body.  The  first  of  these  two 
provisions  requires  the  release  of 
pressure  before  connections  in  the  lines 
are  broken,  unless  quick-acting,  self¬ 
closing  connectors  are  used.  In  the  case 
of  hydraulic  tools,  the  spraying 
hydraulic  fluid  itself,  which  is 
flammable,  poses  additional  hazards. 
Final  paragraph  (d)(7)  requires 
employers  to  ensure  that  employees  do 
not  use  any  part  of  their  bodies,  such  as 
a  finger,  to  try  to  locate  or  stop  a 
hydraulic  leaJc.  This  provision  in  the 
final  rule  has  been  reworded  to  clarify 
that  the  employer  has  responsibility  for 
compliance. 

Final  paragraph  (d)(8)  provides  that 
hoses  not  be  kinked.  Kinks  in  hydraulic 
and  pneumatic  hoses  can  lead  to 
premature  failure  of  the  hose  and  to 
sudden  loss  of  pressure.  If  this  loss  of 
pressure  occurs  while  the  employee  is 
using  the  tool,  an  accident  could  result 
in  harm  to  employees.  For  example,  a 
hydraulic  or  pneumatic  tool  supporting 
a  load  could  drop  the  load  onto  an 
employee  on  a  sudden  loss  of  pressure. 

NIOSH  suggested  that  OSHA 
“consider  an  additional  safeguard 
against  the  unintentional  release  of 
hydraulic  oil — the  use  of  hoses  that  are 
color  coded  by  the  [operating  pressure] 
they  can  withstand,  thus  reducing  the 
hazard  of  skin  absorption  or  fire”  (Ex. 
0130).  NIOSH  did  not  submit  any 
evidence  that  employers  are  using  hoses 
of  improper  rating  on  hydraulic 
equipment.  Consequently,  the  Agency  is 
not  adopting  a  requirement  to  color 
code  hydraulic  hoses  according  to  .safe 
operating  pressure.  However,  NIOSH 
submitted  evidence  that  an  employer 
performing  maintenance  on  an 
in.sulating  hydraulic  tool  improperly 
replaced  a  nonconductive  hose  with  a 
hose  that  was  conductive  becau.se  of  its 
metal  reinforcement  (Ex.  0139). 

Although  OSHA  is  not  adopting  a  color- 
coding  requirement  in  the  final  rule,  the 
Agency  advi.se.s  manufacturers  to  clearly 
distinguish  between  conductive  and 
nonconductive  hoses. 

Section  1926.957,  Live-Line  Tools 

Final  §  1926.957  is  equivalent  to 
existing  §  1910.269(j)  and  contains 
requirements  for  live-line  tools  (some  of 
which  are  commonly  called  “hot 
sticks”).  This  type  of  tool  is  used  by 
qualified  employees  to  handle  energized 
conductors.  The  tool  insulates  the 
employee  from  the  energized  line.  For 
example,  a  wire  tong,  which  is  a  slender 
insulated  pole  with  a  clamp  on  one  end, 
is  used  to  hold  a  conductor  at  a  distance 
while  work  is  being  performed. 

Common  types  of  live-line  tools  include 
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wire  tongs,  wire-tong  supports,  tension 
links,  and  switch,  fuse,  and  tie  sticks. 

Mr.  Leo  Muckerheide  of  Safety 
Consulting  Services  was  concerned  that 
proposed  §  1926.957  did  not  address  all 
types  of  live-line  tools,  stating: 

There  is  no  definition  given  for  a  live-line 
tool  except  in  the  preamble.  It  states  that 
such  a  tool  is  used  to  handle  energized 
conductors  and  then  gives  some  examples. 
There  are  other  work  practices,  such  as 
installing  personal  protective  grounds, 
checking  for  voltage,  pulling  fuses  or  cutouts, 
removing  or  installing  pins  on  suspension 
insulators,  removing  or  installing  jumpers, 
etc.,  where  an  insulated  tool  (switch/fuse/hot 
stick)  is  utilized.  The  insulating 
characteristics  of  these  insulated  tools 
(switch/fuse/hot  stick)  is  critical  to  the 
accomplishment  of  such  activities  without 
injury  to  the  worker.  Any  insulated  tool 
(switch/fuse/hot  stick)  that  is  used  on  an 
energized  circuit  or  a  normally  energized 
circuit  in  a  manner  that  places  a  part  of  the 
tool  inside  the  minimum  approach  distance 
.  .  .  should  be  considered  a  live-line  tool. 

The  worker  is  depending  on  the  insulating 
characteristics  of  the  tool  for  protection.  [Ex. 
0180] 

He  recommended  that  OSHA  expand 
this  section  to  include  these  other 
insulated  tools  [id.]. 

OSHA  notes  that  the  lists  of  live-line 
tools  provided  here  and  in  the  preamble 
to  the  proposal  (70  FR  34853)  are  not 
exhaustive.  Also,  OSHA  added  some  of 
Mr.  Muckerheide’s  examples  to  the  list 
in  the  first  paragraph  of  the  summary 
and  explanation  for  final  §  1926.957. 
Final  §  1926.957,  and  its  general 
industry  counterpart,  final  §  1910.269(j), 
cover  any  tool  that  is  designed  to 
contact  an  energized  j)art  and  insulate 
the  worker  from  that  part.  IFEK  Std  516- 
2003,  IHEE  Guide  for  Maintenance 
Methods  on  Energized  Power  Lines, 
defines  “insulating  tool  or  device”  as  a 
tool  or  device  “designed  primarily  to 
provide  insulation  from  an  energized 
])art  or  conductor”  (Kx.  0041 This 
definition  is  consistent  with  OSHA’s 
use  of  the  term  “live-line  tool.”  The 
Agency  helieves  that  the  term  is  well 
understood  by  the  regulated  community 
and  that  the  guidance  provided  in  this 
preamble  makes  the  Agency’s  meaning 
of  the  term  clear.  Therefore,  OSHA 
concludes  that  it  is  not  necessary  to 
define  “live-line  tool”  in  the  final  rule. 

Paragraph  (a),  which  is  being  adopted 
without  change  from  the  proposal, 
requires  live-line  tool  rods,  tubes,  and 
poles  to  be  designed  and  constructed  to 
withstand  328,100  volts  per  meter 
(100,000  volts  per  foot)  for  5  minutes  if 
made  of  fiberglass-reinforced  plastic 
(FRP),  246,100  volts  per  meter  (75,000 


^5*>1EEE  Std  516-2009  contains  the  same 
definition  (Ex.  0532). 


volts  per  foot)  for  3  minutes  if  made  of 
wood,  or  other  tests  that  the  employer 
can  demonstrate  are  equivalent.  The 
voltage  per  unit  length  varies  with  the 
type  of  material  because  different 
insulating  materials  are  capable  of 
withstanding  different  voltages  over 
equal  lengths.  For  example,  a  higher 
design  standard  for  wood  would  cause 
most  wood  to  fail  to  meet  the 
specification,  while  a  lower  design 
specification  would  allow  substandard 
products  into  service.  Since  the 
withstand  voltages  in  final  paragraph  (a) 
are  consistent  with  the  withstand 
voltages  in  existing  §  1910.269(j)(l)  and 
ASTM  F711-02  (2007),  Standard 
Specification  for  Fiberglass-Reinforced 
Plastic  (FRP)  Rod  and  Tube  Used  in 
Live-Line  Tools,  OSHA  expects  that 
tools  currently  in  use  in  the  industry 
will  continue  to  be  acceptable.  A  note 
in  the  final  regulatory  text  provides  that 
tools  that  meet  ASTM  F711-02  (2007) 
will  be  deemed  to  comply  with 
paragraph  (a)(1)  of  final  §  1926.957. 
Together  with  the  minimum  approach 
distances  in  §  1926.960(c)(1),  final 
paragraph  (a)  of  §  1926.957  protects 
employees  from  electric  shock  when 
they  are  using  these  tools. 

Mr.  Frank  Owen  Brockman  with 
Farmers  Rural  Electric  Cooperative 
Corporation  recommended  that  the 
standard  not  contain  provisions  for  live- 
line  tools  made  of  wood  (Ex.  0173).  He 
maintained  that  these  tools  are  outdated 
and  should  no  longer  be  in  service  (id.). 

OSHA  believes  that  wood  live-line 
tools  likely  are  no  longer  in  service  and 
are  no  longer  being  manufactured. 
However,  the  Agency  has  no  evidence 
in  the  record  that  there  are  no  wood 
live-line  tools  currently  in  .service.  As 
long  as  they  meet  the  requirements  in 
final  §  1926.957,  they  can  effectively 
protect  employees  from  electric  shock. 
Therefore,  OSHA  is  including  in  the 
final  rule  without  change  the  propo.sed 
requirements  for  live-line  tools  made  of 
wood. 

Paragraph  (b)  addresses  the  condition 
of  tools.  The  requirements  in  this 
paragraph  duplicate  the  requirements  in 
existing  §  1910.269(j)(2)  and  will  ensure 
that  live-line  tools  remain  in  a  safe 
condition  after  they  are  put  into  service. 
Paragraph  (b)(1),  which  is  being  adopted 
without  change  from  the  proposal, 
requires  live-line  tools  to  be  wiped 
clean  and  visually  inspected  for  defects 
before  each  day’s  use.  Wiping  the  tool 
removes  surface  contamination  that 
could  lower  the  insulating  value  of  the 
tool.  Inspecting  the  tool  will  identify 
any  obvious  defects  that  could  also 
adversely  affect  the  insulating  value  of 
the  tool. 


Paragraph  (b)(2),  which  is  being 
adopted  without  change  from  the 
proposal,  provides  that  a  tool  be 
removed  from  service  if  any 
contamination  or  defect  that  could 
adversely  affect  its  insulating  qualities 
or  mechanical  integrity  is  present  after 
the  tool  is  wiped  clean.  This  paragraph 
protects  employees  from  the  failure  of 
live-line  tools  during  use.  Tools 
removed  from  service  must  be  examined 
and  tested  under  final  paragraph  (b)(3) 
before  being  returned  to  service. 

During  the  rulemaking  on  existing 
§  1910.269,  OSHA  found  that,  while 
there  was  no  evidence  in  the  record  of 
any  injuries  related  to  the  failure  of  a 
hot  stick,  evidence  did  indicate  that 
these  tools  have  failed  in  use  (without 
injury  to  employees)  and  that  employees 
depend  on  their  insulating  value  while 
using  them  to  handle  energized 
conductors  (59  FR  4378).  The  Agency 
believes  that  live-line  tools  are  not 
typically  used  to  provide  protection  for 
employees  in  the  rain  (when  work  is 
normally  suspended),  which  probably 
accounts  for  the  lack  of  injuries  in  the 
record. However,  live-line  tools 
might  be  used  under  wet  conditions,  in 
which  case  it  is  necessary  to  ensure  that 
these  tools  will  retain  their  insulating 
qualities  when  they  are  wet.  In  addition, 
employee  safety  is  dependent  on  the 
insulating  integrity  of  the  tool — failure 
of  a  live-line  tool  would  almost 
certainly  lead  to  .serious  injury  or  death 
whenever  the  tool  is  the  only  in.sulating 
barrier  between  the  employee  and  a  live 
part.  Therefore,  Q.SHA  is  adopting  rules 
on  the  periodic  examination  and  te.sting 
of  live-line  tools  to  en.sure  that  the  live- 
line  tools  employees  use  are  safe. 

Although  visual  inspection  can  detect 
the  j)ro.sonco  of  hazarclous  defects  and 
contamination,  the  Agency  concluded, 
on  the  basis  of  the  1994  ridemaking 
record  for  exi.sting  §  1910.269,  that  the 
daily  in.spections  required  by  final 
paragraph  (b)(1)  might  not  detect  all 
defects  and  contamination  (59  FR  4378). 
Referring  to  live-line  tools  that  had 
failed  in  use,  a  Georgia  Power  Company 
study  submitted  to  that  1994  rulemaking 
record  stated:  “Under  vi.sual  inspection 
all  the  .sticks  appeared  to  be  relatively 
clean  with  no  apparent  surface 
irregularities”  (269-Ex.  60).  These  tools 
passed  a  dry  voltage  test,  but  failed  a 
wet  voltage  test.’®^  While  the  study 


"'“A  contaminated  tool  will  fail  more  easily 
when  wet  than  when  dry  (Ex.  0532).  Tools  are 
supposed  to  be  wiped  before  use,  in  part  to  remove 
moisture. 

A  so-called  "dry  test”  of  a  live-line  tool  is  an 
electrical  test  performed  on  the  tool  after  it  is  stored 
under  ambient,  low-humidity,  test  conditions  for  24 
hours.  A  so-called  “wet  test”  is  an  electrical  test 
performed  on  the  tool  after  the  tool  is  placed  in  a 
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further  noted  that  the  surface  luster  on 
the  sticks  was  reduced,  apparently  the 
normal  visual  inspection  alone  did  not 
detect  the  defects  that  caused  those 
tools  to  fail. 

To  address  these  concerns,  OSHA  is 
adopting  requirements  in  paragraph 
(bK3)  for  the  thorough  examination, 
cleaning,  repair,  and  testing  of  live-line 
tools  on  a  periodic  basis.  These 
provisions  are  adopted  in  the  final  rule 
without  substantive  change  from  the 
proposal.  The  tools  must  undergo  this 
process  on  a  2-year  cycle  and  whenever 
the  tools  are  removed  from  service  on 
the  basis  of  the  daily  inspection. 

The  final  rule  first  requires  a  thorough 
examination  of  the  live-line  tool  for 
defects  (paragraph  (b)(3)(i)).  After  the 
examination,  the  tool  must  he  cleaned 
and  waxed  if  no  defects  or 
contamination  are  found;  if  a  defect  or 
contamination  that  coidd  adversely 
affect  the  insulating  qualities  or 
mechanical  integrity  of  the  live-line  tool 
is  found  during  the  examination,  the 
tool  mu.st  he  repaired  and  refinished  or 
j)ermanently  removed  from  service  as 
sj)e(:ified  hy  final  paragraph  (h)(3)(ii).  In 
addition,  under  final  paragraph 
(h)(3)(iii),  a  tool  must  he  te.sted:  (1)  After 
it  has  been  repaired  or  refinished, 
regardless  of  its  composition;  or  (2)  after 
an  examination  is  conducted  in 
accordance  with  final  paragraph  (h)(3)(i) 
that  re.sults  in  no  repair  or  refinishing 
being  performed  (although  no  testing  is 
recjuired  if  the  tool  is  made  of  FRP  rod 
or  foam-filled  FRP  tube  and  the 
employer  can  demonstrate  that  the  tool 
has  no  defects  that  could  cause  it  to  fail 
in  use). 

In  accordance  with  final  paragraph 
(b)(3)(iv),  the  test  method  used  must  be 
designed  to  verify  the  tool’s  integrity 
along  its  full  working  length  and,  if  the 
tool  is  made  of  FRP,  its  integrity  under 
wet  conditions.  The  performance 
criteria  specified  by  final  paragraph  (a) 
are  “design  standards”  that  must  be  met 
by  the  manufacturer.  The  test  voltages 
and  test  duration  used  during  the 
manufacturing  process  are  not 
appropriate  for  periodic  retesting  of  the 
hot  sticks  because  live-line  tools  may 
sustain  damage  during  such  tests. 
Accordingly,  the  in-service  tests 
required  by  final  paragraph  (b)(3)(v)  are 
designed  to  assure  as  much  employee 
protection  as  possible  without  damaging 


high-humidity  (at  least  93-percent  humidity) 
chamber  for  168  hours.  After  conditioning  and 
before  testing,  the  tool  is  wiped  with  a  dry  cloth. 
Thus,  the  outside  of  the  tool  is  drj'  during  both 
tests. 

162  When  an  employer  removes  a  tool  from 
ser\'ice  under  final  paragraph  (b)(2)  and  inspects 
and  tests  it  under  final  paragraph  (b)(3),  the  2-year 
cycle  begins  again  on  the  date  of  the  test. 


the  tools.  For  tools  with  both  hollow 
and  foam-filled  sections,  the  filled 
section  is  typically  considered  to 
constitute  the  insulating  portion  of  the 
tool,  which,  for  the  purposes  of  final 
paragraph  (b)(3)(iv),  is  the  working 
length  of  the  tool. 

Under  final  paragraph  (b)(3)(v),  the 
test  voltages  must  be  246,100  volts  per 
meter  (75,000  volts  per  foot)  for 
fiberglass  tools  or  164,000  volts  per 
meter  (50,000  volts  per  foot)  for  wood 
tools,  and,  in  both  cases,  the  voltage 
must  be  applied  for  1  minute.  Other 
tests  are  permitted  if  the  employer  can 
demonstrate  that  they  provide 
equivalent  employee  protection. 

A  note  to  paragraph  (b)  of  the  final 
rule  states  that  guidelines  for  the 
inspection,  care,  and  testing  of  live-line 
tools  are  sjiocified  in  IEEE  Std  516- 
2009. 

Mr.  Stej)lien  Frost  with  Mid-Oolumhia 
Utilities  Safety  Alliance  commented 
that  the  IEEE  standard  does  not  contain 
test  criteria  for  FRP  tools  with  hollow 
.sections,  hut  .suj)ported  OSHA’s 
proposal  to  adoj)t  the  same  language  as 
existing  §1910.269  (Ex.  01 H4). 

OSHA  reviewed  the  test  procedures  in 
11*;EE  .Std  516-2009  and  found  that  they 
do  address  hollow,  as  well  as  foam- 
filled,  live-line  tools.  The  Agency 
believes  that  the.se  te.sts  can  be  used  hy 
the  employer  as  ajjpropriate  for  the 
different  sections  of  multiple-.section 
tools. 

Mr.  Leo  Muckerheide  of  Safety 
Con.sulting  Services  commented  that 
existing  §  1910.269(i)(2)(iii)  references  a 
1994  edition  of  the  2003  IEEE  standard 
that  OSHA  referenced  in  the  note  to 
proposed  paragraph  (b).  He  also  noted 
that  the  “wet”  test  procedure  in  an 
ASTM  standard  differs  from  the  one  in 
the  IEEE  standard.  Mr.  Muckerheide 
explained: 

[Paragraph  (j)(2)(iii)(D)  of  existing 
§  1910.269  and  proposed  §  1926.957(b)(3)(iv)] 
require  the  integrity  testing  of  fiberglass- 
reinforced  plastic  tools  under  “wet 
conditions”  but  it  does  not  define  “wet 
conditions”.  The  note  for  paragraph 
1926.957(b)(3)(iv)  refers  to  IEEE  Std  516- 
2003  while  the  note  for  1910.269(j)(2)(iii)(D) 
refers  to  IEEE  Std  978-1984.  IEEE  Std  978- 
1984  is  no  longer  supported  by  IEEE.  There 
is  also  an  ASTM  standard,  F711-02,  that 
establishes  specifications  for  live-line  tools. 
Both  have  a  test  protocol  for  “wet 
conditions”.  However,  they  are  not  identical. 
One  specifies  a  7  day  93%  humidity  test  and 
the  other  a  fine  mist  of  distilled  water.  [Ex. 
0180] 

He  recommended  that  both  §  1910.269 
and  subpart  V  require  testing  under  wet 
conditions  to  conform  to  the  “current 
version  of  IEEE  Std  516.” 

OSHA  notes  that  the  test  procedure 
and  criteria  in  ASTM  F711  are  design  or 


acceptance  tests  for  new  live-line  tools, 
while  the  tests  in  the  IEEE  standard  are 
in-service  tests.  As  noted  earlier,  design 
and  acceptance  tests  generally  are  more 
severe  than  in-service  tests  and  can 
damage  tools  if  repeated  on  a  regular 
basis.  A  tool  in  new  condition  should 
perform  at  an  optimal  level.  Once  a  tool 
has  been  in  service  for  a  while,  it  will 
typically  exhibit  reduced  performance 
because  the  tool  deteriorates  as  it  is 
handled — it  develops  microscopic 
scratches  and  becomes  contaminated 
with  creosote  and  other  substances.  To 
account  for  this  deterioration,  in-.servico 
te.sting  frequently  uses  different  test 
procedures  or  tost  criteria,  or  both.  In 
the  final  standard,  the  Agency  provides 
employers  ilexihility  in  adopting  test 
procedures  and  criteria.  Thus,  test 
])rocedures  and  criteria  are  acceptable  as 
long  as  they  m(;et  the  ])(irformanc(! 
requirements  of  the  .standard,  that  is, 
they  “verify  the  tool’s  integrity  along  its 
entire  working  length  and,  if  the  tool  is 
made  of  fiberglass-reinforced  plastic,  its 
integrity  under  wet  conditions.”  As 
(ixplained  in  detail  under  the  sunnnary 
and  ex])lanation  for  final  §  1926.97, 
earli(!r  in  this  section  of  the  jneamhle, 
O.SHA  is  ado])ting  performance 
recjuirements  rather  than  incorporating 
consensus  .standards  hy  njference  for  a 
number  of  rea.sons,  including  allowing 
greater  compliance  flexibility  and 
reducing  the  need  to  iipdate  the  OSHA 
.standards  as  frecjuently. 

As  explained  in  the  summary  and 
explanation  for  Appendix  G,  later  in 
this  section  of  the  preamble,  OSHA  is 
updating  the  con.sen.su.s  standards 
specified  in  nonmandatory  references 
throughout  final  §  1910.269  and  final 
.subpart  V.  In  this  case,  the  note  to  final 
§  1910.269())(2)  includes  an  updated 
reference  to  IEEE  Std  516-2009  to  match 
the  corresponding  note  to  final 
§  1926.957(b).  (See  the  summary  and 
explanation  of  §  1926.97,  earlier  in  this 
preamble,  for  a  discussion  of  OSHA’s 
approach  regarding  future  updates  of 
the  consensus  standards  referenced  in 
this  final  rule.) 

Section  1926.958,  Materials  Handling 
and  Storage 

Final  §  1926.958  is  equivalent  to 
existing  §  1910.269(k)  and  contains 
requirements  for  materials  handling  and 
storage.  Final  paragraph  (a)  clarifies  that 
material-handling  and  material-storage 
requirements  in  Part  1926,  including 
those  in  Subparts  N  and  CC,  apply. 
Proposed  paragraph  (a)  referenced  only 
Subpart  However,  OSHA  recently 


J63  When  subpart  V  was  originally  promulgated  in 
1972,  that  final  rule  also  added  a  standard  for  aerial 
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revised  its  cranes  and  derricks  standard, 
former  §  1926.550,  which  was  in  subpart 
N  when  OSHA  published  the  proposed 
rule  for  subpart  V.  The  recently 
published  cranes  and  derricks  final  rule 
moved  the  requirements  for  cranes  and 
derricks  into  a  new  subpart,  subpart  CC 
of  part  1926  (75  FR  47906,  Aug.  9, 
2010).^®^  Consequently,  the  Agency  is 
including  a  reference  to  this  new 
subpart  in  final  §  1926.958(a).  Work 
performed  under  subpart  V  is  exempt 
from  certain  requirements  in  subpart 
CC.  For  example,  §  1926.1408(b)(5) 
exempts  cranes  and  derricks  used  in 
subpart  V  work  from  §  1926.1408(b)(4), 
which  requires  employers  to  adopt  one 
of  several  encroachment-prevention 
measures  for  certain  work  near  overhead 
power  lines.  Any  exemptions  in  suhpart 
C(]  for  suhpart  V  work  continue  to 
aj)j)ly:  those  exemj)tions  are  not  affected 
hy  this  final  rule. 

It  shonld  he  noted  that  Suhparts  11 
and  O  of  OSlIA’s  con.strnction  standards 
also  contain  nxjuirements  j)ertaining  to 
material  handling  and  storage.  I'Or 
exain])le,  lt)26.f)02  covers  material¬ 
handling  ecjuipment.  The.se  provisions 
continue  to  a])ply  even  though  they  an; 
not  s])ecifically  mentioned  in  final 
S  1926.958(a).  (See  final 
§  1t)26.95()(a)(2).)  To  make  this  clear  in 
the  final  rule,  OSHA  reworded 
§  1926.958(a)  in  the  final  rule  to  recjuire 
material  handling  and  .storage  to 
“comply  with  applicable  material¬ 
handling  and  material-.storage 
requirements  in  this  part,  including 
tho.se  in  .suhparts  N  and  CC  of  this  part.” 

Paragraph  (b)  addresses  the  .storage  of 
materials  in  the  vicinity  of  energized 
lines  and  equipment.  Paragraph  (b)(1), 
which  is  being  adopted  without 
substantive  change  from  the  proposal, 
contains  requirements  for  areas  to 
which  access  is  not  restricted  to 
qualified  employees  only.  As  a  general 
rule,  the  standard  does  not  permit 
materials  or  equipment  to  be  stored  in 
such  areas  within  3.05  meters  (10  feet) 
of  energized  lines  or  exposed  parts  of 
equipment.  This  clearance  distance 


lifts  to  subpart  N.  That  aerial  lift  standard,  which 
originally  appeared  at  §  1926.556,  eventually  was 
redesignated  as  §  1926.453,  in  subpart  L.  It  should 
be  noted  that,  except  for  §  1926.453(b)(2)(v),  the 
aerial  lift  standard  still  applies  to  work  covered  by 
subpart  V  even  though  it  is  not  referenced  in  final 
§  1926.958  or  final  §  1926.959.  (See 
§  1926.950(a)(2).)  See,  also,  the  summary  and 
explemation  for  final  §  1926.954(b)(3)(iii)  for  a 
discussion  of  why  the  fall  protection  requirement 
in  §  1926.453(b)(2)(v)  does  not  apply  to  work 
covered  by  Subpart  V. 

Subpart  CC  applies  to  power-operated 
equipment,  when  used  in  construction,  that  can 
hoist,  lower,  and  horizontally  move  a  suspended 
load.  The  discussion  of  Subpart  CC  in  the  preamble 
to  the  Subpart  V  final  rule  refers  to  this  equipment 
as  "cranes  and  derricks.” 


must  be  increased  by  0.10  meters  (4 
inches)  for  every  10  kilovolts  over  50 
kilovolts.  The  distance  also  must  be 
increased  to  account  for  the  maximum 
sag  and  side  swing  of  any  conductor  and 
to  account  for  the  height  and  movement 
of  material-handling  equipment. 
Maintaining  these  clearances  protects 
unqualified  employees  from  contacting 
energized  lines  or  equipment  with 
materials  being  handled.  Storing 
materials  at  the  required  distances  also 
will  facilitate  compliance  with 
provisions  elsewhere  in  the 
con.struction  standards  that  require 
material-handling  equipment  to 
maintain  specific  distances  from 
energized  lines  and  equipment,  such  as 
§1926.6()()(a)(6).i«"> 

The  work  practices  uiKjualified 
workers  mu.st  use  in  handling  material 
stored  near  energized  lines,  including  in 
anuis  addre.ssed  hy  final 
§  1926.958(h)(1),  are  addressed 
el.sewhere  in  Fart  1926,  including 
.snhparts  K  and  CC:  of  j)art  192(>.  The 
general  aj)proa(;h  taken  in  this  revision 
of  snhjjart  V  is  to  ])rovide  safety-related 
work  practices  for  (|nalified  employetis 
to  follow  when  they  are  j)erforming 
eUictric  ])ower  transmi.ssion  and 
(listrihntion  work,  including  work  in 
areas  addre.s.sed  hy  final 
§  1926.958(h)(1).  (.See  the  summary  and 
explanation  for  final 
§1926.95()(a)(l)(ii).) 

Mr.  Kenneth  Brubaker  was  coruxuned 
that  uncjualified  employees  .storing 
materials  near  energized  lines  or 
equipment  could  not  determine  the 
relevant  voltage  and  recommended 
specifying  clearance  distances  that  did 
not  require  calculations  based  on 
voltage  (Exs.  0099,  0100). 

OSHA  is  not  adopting  Mr.  Brubaker’s 
recommendation.  As  noted  under  the 
summary  and  explanation  for  final 
§  1926.950(a)(l)(ii),  subpart  V  does  not 
apply  to  electrical  safety-related  work 
practices  for  unqualified  employees. 
Paragraph  (b)(1)  of  final  §  1926.958 
specifies  minimum  clearance  distances 


^•^5  OSHA’s  revised  standard  for  cranes  and 
derricks  at  subpart  CC  requires  minimum  clearance 
distances  for  cranes  and  derricks,  which,  under 
certain  conditions,  are  greater  than  the  distances 
specified  by  final  §  1926.958(b)(1).  Therefore, 
employers  covered  by  subpart  V  must  be 
knowledgeable  about  these  requirements  when  they 
store  materials  that  are  lifted  by  equipment  covered 
under  subpart  CC  and  may  need  to  adjust  the 
clearance  distances  for  storing  materials  away  from 
energized  lines  and  equipment  accordingly.  (For 
work  covered  by  subpart  V,  compliance  with  final 
§  1926.959  is  deemed  compliance  with  the  relevant 
requirements  in  subpart  CC  (per  §  1926.1400(g)). 
However,  employers  must  comply  with  subpart  CC 
clearance  distances  for  work  performed  by 
unqualified  employees  because  subpart  V  does  not 
contain  electrical  safety-related  work  practices  for 
those  workers.  See  final  §  1926.950(a)(l)(ii).) 


between  energized  lines  or  exposed 
energized  parts  and  stored  material  or 
equipment.  The  electrical  safety-related 
work  practices  used  by  unqualified 
employees  handling  the  stored  material 
or  equipment  are  addressed  in  subparts 
of  part  1926  other  than  subpart  V.  In  any 
event,  the  employer  is  responsible  for 
determining  where  to  store  material  and 
equipment  so  as  to  comply  with  final 
§  1926.958(b)(1),  which  addresses  Mr. 
Brubaker’s  concern  that  unqualified 
employees  will  be  determining  these 
distances. 

Paragraph  (b)(2),  which  is  being 
adopted  without  substantive  change 
from  the  propo.sal,  governs  the  storage  of 
materials  in  areas  restricted  to  qualified 
employees.  If  the  materials  are  stored 
where  only  qualified  workers  have 
access  to  them,  the  materials  may  he 
safely  .stored  clo.ser  to  the  energized 
])arts  than  3.05  nuders  (10  feet), 
j)r()vided  that  the  employcies  have 
sufficient  room  to  perforin  their  work. 
Therefore,  to  ensure  that  enough  room 
is  available,  jiaragraph  (h)(2)  prohibits 
material  from  being  stored  in  the 
working  space  around  energized  lines  or 
e(|uipnient.  A  note  to  this  |>aragraph 
clarifies  that  reipiirements  for  the  size  of 
the  working  space  are  contained  in 
§  1926.966(1)).  (.See  the  di.scn.ssion  of 
final  §1926.966(1))  later  in  this  preamble 
for  an  explanation  of  requirements  for 
acce.ss  and  working  .si)ace.) 

Working  space  umler  this  provision  is 
the  clear  .space  that  mu.st  be  provided 
around  the  equipment  to  enable 
qualified  employees  to  work  on  the 
equipment.  'I'he  minimum  working 
.space  specifies  the  minimum  distance 
an  obstruction  can  be  from  the 
equipment.  For  example,  if  a 
.switchboard  is  installed  in  a  cabinet  that 
an  employee  will  enter,  the  inside  walls 
of  the  cabinet  must  provide  sufficient 
minimum  working  space  to  enable  the 
employee  to  work  safely  within  the 
cabinet. 

The  minimum  approach  distance  that 
must  be  maintained  from  a  live  part  is 
the  minimum  dimension  of  the  space 
around  the  equipment  that  a  qualified 
employee  is  not  permitted  to  enter, 
except  under  specified  conditions.  Note 
that  the  minimum  approach  distance  a 
qualified  employee  must  maintain  from 
an  energized  part  (covered  in  final 
§  1926.960(c)(1))  is  smaller  than  the 
working  space  that  is  required  to  be 
provided  around  the  part.  Accordingly, 
the  employee  must  enter  the  working 
space  and  still  maintain  the  minimum 
approach  distance  unless  one  of  the 
exceptions  specified  in  §  1926.960(c)(1) 
applies.  Employers  must  ensure  that 
materials  are  stored  outside  the  working 
space  so  that  employees  can  quickly 
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escape  from  the  spac.e  if  necessary.  In 
addition,  sufficient  room  must  be 
available  in  the  working  space  to  allow 
employees  to  move  without  violating 
the  minimum  approach  distance. 

Section  1926.959,  Mechanical 
I'icjuipment 

Requirements  for  mechanical 
equipment  are  contained  in  §  1926.959. 
Paragraph  (a)  sets  general  requirements 
for  mechanical  equipment  used  in  the 
construction  of  electric  power 
transmission  or  distribution  lines  and 
equipment.  Paragraph  (a)(1)  provides 
that  mechanical  equipment  must  be 
operated  in  accordance  with  applicable 
requirements  in  part  1926,  including 
subparts  N,  O,  and  CC,  except  for  one 
requirement  pertaining  to  the  operation 
of  mechanical  equipment  near  energized 
power  lines  at  §  1926.600(a)(6),  which 
does  not  apply  to  operations  performed 
by  qualified  employees.  Accordingly, 

§  1926.600(a)(6)  continues  to  apply  to 
operations  performed  by  unqualified 
employees.  Final  subpart  V  contains 
requirements  for  the  operation  of 
mechanical  equipment  by  qualified 
employees  near  energized  power  lines 
and  equipment.  While  the  final  rule 
allows  qualified  employees  to  operate 
equipment  closer  to  energized  lines  and 
equipment  than  permitted  for 
unqualified  employees  by 
§  1926.600(a)(6),  the  final  rule  also 
contains  the  relevant  safeguards  for 
protecting  these  employees.  These 
safeguards  include  special  training  for 
qualified  employees  (see 
§  1926.950(b)(2))  and  the  use  of  special 
safety  procedures  for  operations 
involving  mechanical  equipment  (see 
§  1926.959(d)).  Therefore,  OSHA 
believes  that  the  final  rule  will  provide 
more  appropriate  protection  for 
qualified  electric  power  transmission 
and  distribution  workers  than 
§  1926.600(a)(6).  OSHA  revised  the 
language  of  final  §  1926.959(a)(1)  from 
the  proposal  to  clarify  this  point  and  to 
be  more  consistent  with  final 
§  1926.958(a). 

OSHA  proposed  to  exempt  subpart  V 
operations  performed  by  qualified 
employees  from  §  1926.550(a)(15)  in 
subpart  N,  which  specified  minimum 
approach  distances  for  cranes  and 
derricks.  As  noted  earlier,  however, 
after  OSHA  published  proposed  subpart 
V,  the  Agency  revised  its  standard  for 
cranes  and  derricks.  The  revised 
requirements  for  cranes  and  derricks 
were  relocated  to  subpart  CC.  In  the 
cranes  and  derricks  rulemaking,  OSHA 
concluded  that  the  provisions  for 
operating  cranes  and  derricks  near 
overhead  power  lines  in  subpart  CC 
were  reasonable  and  appropriate  and 


were  more  protec;tive  of  employees  than 
comparable  provisions  in  existing 
subj)art  V.  However,  the  Agency  also 
concluded  that  existing  §  1910.269(p) 
was  just  as  protective  of  employees  as 
the  requirements  for  operating  cranes 
and  derricks  near  power  lines  adopted 
in  subpart  CC.  (See  75  FR  47921,  47930, 
47965-47966.)  Accordingly,  OSHA 
deemed  compliance  with  existing 
§  1910.269(p)  as  compliance  with 
§§1926.1407  through  1926.1411.  (See 
§  1926.1400(g).)  The  exemptions  for 
subpart  V  work  specified  in  subpart  CC 
(or  elsewhere  in  part  1926)  continue  to 
apply;  however,  as  explained  later  in 
this  section  of  the  preamble,  the  Agency 
revised  several  provisions  in  subpart  CC 
to  incorporate  changes  to  subpart  V  in 
this  final  rule. 

Paragraph  (a)(2)  of  final  §  1926.959 
requires  that  the  critical  safety 
components  of  mechanical  elevating 
and  rotating  equipment  receive  a 
thorough  visual  inspection  before  use 
on  each  shift.  Although  the  inspection 
must  be  thorough,  it  is  not  necessary  to 
disassemble  the  equipment.  The  note 
following  this  paragraph  describes  what 
equipment  parts  OSHA  considers  to  be 
critical  safety  components,  that  is,  any 
part  for  which  failure  would  result  in  a 
free  fall  or  free  rotation  of  the  boom. 
These  parts  are  critical  to  safety  because 
failure  would  immediately  pose  serious 
hazards  to  employees,  as  can  be  seen  in 
several  aerial-lift  accidents  in  the  record 
(Ex.  0004 166).  This  provision  is  adopted 
as  proposed. 

Paragraph  (a)(3),  which  is  being 
adopted  without  substantive  change 
from  the  proposal,  prohibits  the 
operator  of  an  electric  line  truck  from 
leaving  his  or  her  position  at  the 
controls  while  a  load  is  suspended, 
unless  the  employer  can  demonstrate 
that  no  employee,  including  the 
operator,  would  be  endangered  if  the 
operator  left  his  or  her  position.  This 
provision  ensures  that  the  operator  will 
be  at  the  controls  if  an  emergency  arises 
that  necessitates  moving  the  suspended 
load.  For  example,  due  to  wind  or 
unstable  soil,  the  equipment  might  start 
to  tip  over.  Having  the  operator  at  the 
controls  ensures  that  corrective  action 
can  be  taken  quickly  enough  to  prevent 
an  accident. 

Paragraph  (b)  sets  requirements  for 
outriggers.  As  proposed,  paragraph 
(b)(1)  would  have  required  that  mobile 
equipment  i67  provided  with  outriggers 


1““  See,  for  example,  the  seven  accidents 
described  at  http://ww'w.osha.gov/p}s/iinis/ 
accidentsearch.accident_detaiI?id=951145G' 
id=200200137S-id=928168B-id=908343B- 
id= 837740e-id=  14244818S-id=564 765. 

167  Paragraphs  (pKl)(ii)  and  (p)(2)  of  existing 
§  1910.269  use  the  term  “vehicular  equipment,” 


be  tiperated  with  the  outriggers 
extended  and  firmly  set  “as  neces.sary 
for  the  stability  of  the  specific 
configuration  of  the  equipment.”  'I’he 
manufacturer  normally  provides  limits 
for  various  configurations  to  ensure  the 
stability  of  the  equipment,  but  these 
limits  can  also  be  derived  through 
engineering  analysis. 

Mr.  Frank  Owen  Brockman  with 
Farmers  Rural  Electric  Cooperative 
Corporation  commented  that  outriggers 
“should  be  used  any  time  the  boom  is 
out  of  the  cradle”  (Ex.  0173). 

In  considering  this  comment,  OSHA 
examined  accidents  in  the  record 
involving  overturned  mobile  equipment. 
There  were  several  such  accidents  in  the 
record  involving  equipment  that 
overturned,  and  at  least  two  of  them 
occurred  because  the  outriggers  were 
not  set  (Exs.  0002,  0400^68)  Based  on 
these  accidents,  OSHA  believes  that, 
even  if  employees  setting  up  mobile 
mechanical  equipment  expect  to  operate 
the  equipment  within  its  stability  limits, 
they  may  inadvertently  go  beyond  those 
limits  while  operating  the  equipment. 
Consequently,  the  Agency  agrees  with 
Mr.  Brockman  that  outriggers  should 
always  be  set,  at  least  when  it  is 
possible  to  do  so.  Therefore,  in 
paragraph  (b)(1)  of  the  final  rule,  OSHA 
is  requiring  the  outriggers  of  mobile 


which  is  not  defined  in  existing  §  1910.269(x). 
Existing  paragraph  (p)(l)(ii)  requires  reverse-signal 
alarms  under  certain  conditions.  This  paragraph  “is 
based  on  existing  §§  1926.601(b)(4)  and 
1926.602(a)(9)(ii)”  (59  FR  4399).  Existing 
§  1926.601(b)(4)  contains  a  reverse-signal-alarm 
requirement  applicable  to  motor  vehicles,  and 
existing  §1926.602(a)(9)(ii)  contains  a  similar 
requirement  applicable  to  earthmoving  and 
compacting  equipment.  Because  those  construction 
standards  apply  to  motor  vehicles  and  earthmoving 
and  compacting  equipment,  the  term  “vehicular 
equipment”  in  existing  §  1910.269(p)(l)(ii),  which 
OSHA  drew  from  those  construction  standards, 
means  motor  vehicles  and  earthmoving  and 
compacting  equipment. 

Existing  §  1910.269(p)(2)  generally  requires 
vehicular  equipment,  if  provided  with  outriggers,  to 
be  operated  with  the  outriggers  extended  and  firmly 
set.  Thus,  “vehicular  equipment”  in  existing 
§  1910.269(p)(2)  applies  more  broadly  to  mobile 
equipment  fitted  with  outriggers. 

In  the  final  rule,  OSHA  is  clarifying  these  two 
provisions  in  §  1910.269  and  the  provision  in 
§  1926.959(b),  which  corresponds  to  existing 
§  1910.269(p)(2).  First,  OSHA  is  replacing  the  term 
“vehicular  equipment”  in  the  introductory  text  to 
paragraph  (p)(l)(ii)  with  “motor  vehicle  or 
earthmoving  or  compacting  equipment”  to  make  it 
clear  that  §  1910.269(p)(l)(ii)  applies  to  the  same 
equipment  as  §§  1926.601(b)(4)  and 
1926.602(a)(9)(ii).  Second,  the  Agency  is  using  the 
term  “mobile  equipment”  in  final 
§§  1910.269(p)(2)(i)  and  1926.959(b)(1)  in  place  of 
the  term  “vehicular  equipment.”  “Mobile 
equipment,”  as  used  in  these  paragraphs,  means 
mechanical  equipment  that  is  mounted  on  a  body, 
such  as  a  truck,  diat  is  used  to  transport  the 
equipment. 

’““See  the  two  accidents  described  at  http:// 
wvm'.osha.gov/pIs/iinis/accidentsearch.accident_ 
detail?id=  1 708  721 62S-id=20140377] . 
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(Kjuipnieiit  to  bo  oxtoiulod  and  firmly 
.sot,  ox(:o])t  as  porinittod  in  paragraph 
(l))(;i),  which  providos  for  tho  .safo 
oporation  of  tho  oquij)inont  whon  tho 
work  aroa  or  torrain  procludos  tho  nso 
of  outriggors. 

'I'ho  socond  sontonco  of  proposod 
j)aragraph  (b)(1)  would  liavo  prohihitod 
outriggors  from  boing  extendod  or 
rotractod  outside  the  clear  view  of  the 
operator  unless  all  employees  were 
outside  the  range  of  possible  equipment 
motion.  There  were  no  comments  on 
this  provision,  and  OSHA  is  including 
this  requirement  as  paragraph  (b)(2)  in 
the  final  rule.  This  requirement  will 
prevent  injuries  caused  by  extending 
outriggers  into  employees. 

If  the  work  area  or  terrain  precludes 
the  use  of  outriggers,  proposed 
paragraph  (b)(2)  would  have  permitted 
the  operation  of  the  equipment  only 
within  the  maximum  load  ratings 
specified  by  the  manufacturer  for  the 
particular  equipment  configuration 
without  outriggers.  There  were  no 
comments  on  this  provision,  and  OSHA 
is  including  this  requirement  in 


paragraph  (h)(3)  in  the  final  rule.  The 
nKjuirements  contained  in  paragraphs 
(h)(1)  and  (h)(3)  will  ensure  the  .stability 
of  the  equipment  while  loads  are  being 
handled,  thereby  preventing  equipment 
tipovers,  which  could  harm  employees. 

Paragraph  (c),  which  is  being  adopted 
without  substantive  change  from  the 
proposal,  requires  mechanical 
equipment  used  to  lift  or  move  lines  or 
other  material  to  be  operated  within  its 
maximum  load  rating  and  other  design 
limitations  for  the  conditions  under 
which  it  is  being  used.  As  OSHA 
explained  in  the  preamble  to  the 
proposal,  it  is  important  for  mechanical 
equipment  to  be  used  within  its  design 
limitations  so  that  the  lifting  equipment 
does  not  fail  during  use  and  harm 
employees  (70  FR  34858). 

In  electric-utility  operations,  contact 
between  live  parts  and  mechanical 
equipment  causes  many  fatalities  each 
year.  A  sample  of  typical  accidents 
involving  the  operation  of  mechanical 
equipment  near  overhead  lines  is  given 
in  Table  4.  Industry  practice  (Exs.  0041, 
0076,  0077),  and  existing  rules  in 


Suhpart  V  (§§  1926.952(c)  and 
1926.955(a)(5)(ii)),  r(!(|uire  that 
mechanic:al  ecjuipment  he  kej)t  from 
exposed  energized  lines  and  equipment 
at  distances  generally  greater  than  or 
equal  to  those  {)roposed  in  Table  V-2 
(AC  Live-Line  Work  Minimum 
Approach  Distance).  However,  incidents 
involving  contact  between  mechanical 
equipment  and  energized  parts  still 
occur  during  the  hundreds  of  thousands 
of  operations  performed  near  overhead 
power  lines  each  year  (Ex.  0017).  If  the 
equipment  operator  is  distracted  briefly 
or  if  the  distances  involved  or  the  speed 
of  the  equipment  towards  the  line  is 
misjudged,  contact  with  the  lines  is 
likely  to  occur,  especially  when  the 
minimum  approach  distances  are  small. 
Because  these  tjqjes  of  contacts  cannot 
be  totally  avoided,  OSHA  believes  that 
additional  requirements,  beyond 
provisions  for  maintaining  minimum 
approach  distances,  are  necessary  for 
operating  mechanical  equipment  near 
exposed  energized  lines.  Paragraph  (d) 
of  final  §  1926.959  addresses  this  issue. 


Table  4— Accidents  Involving  the  Operation  of  Mechanical  Equipment  Near  Overhead  Lines 


Number  of  fatalities 

Type  of  equipment 

Total 

Grounded 

Types  of  accident 

Yes 

No 

7 

Boom  Truck/Derrick  Truck  . 

9 

2 

,  7 

! 

Boom  contact  with  energized  line. 

Pole  contact  with  energized  line. 

Aerial  Lift  . 

8 

1 

7 

Boom  contact  with  energized  line. 

Lower  boom  contact  with  energized  line. 

Employee  working  on  deenergized  line  when  upper  boom  contacted 
energized  line. 

Electric  current  arced  from  a  winch  on  a  lift  used  on  an  energized 
line  to  nearby  ground. 

Vehicle . 

2 

1 

1 

Line  fell  on  vehicle. 

Unknown  type  of  vehicle  and  type  of  accident. 

Total  . 

19 

2 

2 

15 

Source:  OSHA  accident  investigation  data  (269-Exs.  9-2  and  9-2A). 


Mr.  Brian  Erga  with  ESCI  proposed  a 
complete  revision  of  proposed 
paragraph  (d)  (Exs.  0155,  0471;  Tr. 
1249-1253).  OSHA  decided  not  to  adopt 
this  proposal.  The  Agency  addresses  his 
specific  concerns  and  recommendations 
in  the  following  discussion  of  the 
individual  provisions  of  proposed 
paragraph  (d). 

Proposed  paragraph  (d)(1)  would  have 
required  that  the  minimum  approach 
distances  in  Table  V-2  through  Table 
V-6  be  maintained  between  the 
mechanical  equipment  and  live  parts 
while  the  equipment  was  being  operated 
near  exposed  energized  lines  or 
equipment.  This  provision  would 
ensure  that  sufficient  clearance  is 
provided  between  the  mechanical 


equipment  and  the  energized  part  to 
prevent  an  electric  arc  from  occurring 
and  energizing  the  equipment.  The 
requirement  to  maintain  a  minimum 
approach  distance  also  lessens  the 
chance  that  the  mechanical  equipment 
will  strike  the  lines  and  knock  them  to 
the  ground.  (See  70  FR  34858-34859;  59 
FR  4400^401.) 

Mr.  Brian  Erga  with  ESCI  objected  to 
the  prohibition  against  taking 
mechanical  equipment  inside  the 
minimvun  approach  distance  (MAD), 
commenting: 

[The  proposal]  requires  that  mechanical 
equipment  can  not  be  allowed  within  the 
minimum  approach  distance.  However,  the 
electric  utility  industry  routinely  works  near 
MAD,  at  MAD,  and  takes  mechanical 


equipment  into  MAD  during  many  industry 
accepted  work  practices  many  times  per  day. 
[Ex.  0155] 

Mr.  Erga  argued  that  proper  work 
methods  and  grounding  would  prevent 
accidents  involving  mechanical 
equipment  contacting  overhead  power 
lines.  He  expanded  on  his  comments  in 
his  posthearing  submission: 

During  cross  examination  at  the  public 
hearing  on  March  2006,  speakers  from  EEI, 
NECA,  IBEW  and  others,  testified  that 
qualified  workers  routinely  take  mechanical 
equipment  into  the  Minimum  Approach 
Distance  (MAD).  In  cross  examination  of  Mr. 
Tomaseski,  IBEW  Director  of  Safety,  was 
asked,  “is  mechanical  equipment  taken 
inside  the  minimum  approach  distance  at 
times?”  Mr.  Tomaseski  replied  “regularly,” 
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and  he  further  stated  “it  could  be  (the 
standard)  rewritten  to  offer  a  better  level  of 
safety.” 

This  standard  industry  practice  of  taking 
mechanical  equipment  into  MAD  occurs 
when  qualified  workers  are  setting  new 
poles,  installing  transformers,  installing 
equipment  and  moving  conductors  with 
mechanical  equipment.  This  practice  is  safe 
and  effective  if  [proper  work  methods  are 
used]. 

Table  IV-5  “Accidents  Involving  the 
Operation  of  Mechanical  Equipment  Near 
Overhead  Lines,”  page  34859  of  the  Federal 
Register,  dated  June  15,  2005,  details 
fatalities  around  mechanical  equipment  that 
were  grounded,  ungrounded,  or  not  known. 
However,  the  table  does  not  detail  how  the 
equipment  was  grounded,  if  proper  cover-up 
was  used  or  if  any  safety  precaution  was 
taken.  To  date  there  has  never  been  a 
documented  case  of  a  worker  being  injured 
or  killed  around  properly  grounded 
mechanical  equipment,  or  when  the  proper 
work  methods  .  .  .  have  been  used. 

And,  as  clearly  seen  in  the  IEEE  paper  91 
SM  312-9  PWRD  “Tests  Results  of 
Grounding  Uninsulated  Aerial  Lift  Vehicles 
Near  Energized  Lines”  (Attachment  1), 
whether  the  vehicle  was  left  ungrounded  or 
grounded  to  a  temporarily  driven  ground  rod, 
neither  of  these  two  practices  provided  any 
worker  protection.  However,  when  the 
vehicle  was  grounded  to  a  proper  ground 
source,  electrical  hazards  to  workers  were 
greatly  reduced  to  survival  levels.  Use  of 
insulated  cover-up  on  the  exposed  energized 
lines  and  equipment,  or  the  use  of  insulated 
and  tested  mechanical  equipment  are 
industry  accepted  and  safe  work  procedures 
which  should  be  supported  by  OSHA.  [Ex. 
0471] 

OSHA  does  not  dispute  Mr.  Erga’s 
evidence  regarding  the  effectiveness  of 
grounding  and  addresses  that  issue  in 
the  discussion  of  paragraph  (d)[3)(iii), 
later  in  this  section  of  the  preamble. 
Although  Mr.  Erga  maintains  that 
“qualified  workers  routinely  take 
mechanical  equipment  into  the 
Minimum  Approach  Distance”  (Ex. 
0471),  OSHA  does  not  consider  this  a 
valid  reason  for  eliminating  proposed 
paragraph  (d)(1)  from  §  1926.959.  Mr. 
Erga  did  not  demonstrate  that  it  is 
infeasible  to  comply  with  proposed 
paragraph  (d)(1).  In  fact,  when 
performing  tasks  such  as  installing  poles 
or  equipment,  employers  can  use 
temporary  arms  or  other  live-line  tools 
to  move  the  lines  far  enough  away  from 
mechanical  equipment  so  that  the 
equipment  maintains  the  required 
minimum  approach  distance  (269-Ex.  8- 
5).  Moreover,  insulated  aerial  lifts 
(discussed  later  in  this  section  of  the 
preamble)  can  be  used  to  install 
equipment  and  move  conductors  [id.] 
Mr.  Erga  also  maintains  that 
grounding  mechanical  equipment  and 
other  safety  precautions,  such  as 
insulating  the  lines  with  coverup. 


provide  better  protection  than  the 
proposed  rule.  However,  he  did  not 
explain  how  grounding,  insulated 
coverup,  or  any  of  the  other  practices  he 
recommended  protect  employees  from 
conductors  being  knocked  down  as  a 
result  of  contact  by  mechanical 
equipment.  The  practices  he 
recommended  can  help  protect 
employees  who  contact  energized 
equipment;  however,  those  practices  do 
not  protect  employees  from  being 
injured  or  killed  by  energized  lines 
contacting  them  directly  or  energizing 
the  earth  around  them. 

Proposed  §  1926.959(d)(1)  was 
equivalent  to  existing 
§  1910.269(p)(4)(i).  Mr.  Erga  was  the 
only  rulemaking  participant  in  either 
this  rulemaking  or  the  1994  rulemaking 
to  object  to  the  prohibition  against 
taking  mechanical  equipment  into  the 
minimum  approach  distance.  OSHA 
concludes  that  this  provision  of 
proposed  paragraph  (d)(1)  is  reasonably 
necessary  and  appropriate  and  is 
including  it  in  the  final  rule. 

The  proposal  specified  minimum 
approach  distances  in  proposed  Table 
V-2  through  Table  V-6.  However,  in  the 
final  rule,  §  1926.960(c)(l)(i)  requires 
the  employer  to  establish  minimum 
approach  distances.  (See  the  summary 
and  explanation  of  §  1926.960(c)(l)(i), 
later  in  this  section  of  the  preamble.) 
Accordingly,  final  §  1926.959(d)(1) 
requires  mechanical  equipment  to 
maintain  “the  minimum  approach 
distances,  established  by  the  employer 
under  §  1926.960(c)(l)(i)”  rather  than 
“the  minimum  approach  distances  of 
Table  V-2  through  Table  V-6,”  as 
proposed. 

Mr.  Erga  questioned  whether 
proposed  paragraph  (d)(1)  allowed  a 
qualified  employee  to  “use  insulating 
protective  material  to  cover  the  line  and 
then  go  into  [the  minimum  approach 
distance]  with  a  conductive  boom”  (Ex. 
0155).  The  word  “exposed”  is  defined 
in  final  §  1926.968  as  “[n]ot  isolated  or 
guarded.”  The  word  “isolated”  is 
defined  in  final  §  1926.968  as  “Not 
readily  accessible  to  persons  unless 
special  means  for  access  are  used.”  (See 
the  summary  and  explanation  for  final 
§  1926.960(b)(3)  for  a  discussion  of  this 
definition.)  The  word  “guarded”  is 
defined  in  final  §  1926.968  as  covered, 
fenced,  enclosed,  or  otherwise 
protected,  by  means  of  suitable  covers 
or  casings,  barrier  rails  or  screens,  mats, 
or  platforms,  designed  to  minimize  the 
possibility,  under  normal  conditions,  of 
dangerous  approach  or  inadvertent 
contact  by  persons  or  objects.  A  note 
following  the  definition  of  “guarded” 
explains  that  conductors  that  are 
insulated,  but  not  otherwise  protected. 


are  not  guarded.  Thus,  energized  lines 
and  equipment  that  are  protected  only 
by  rubber  insulating  equipment  are 
neither  guarded  nor  isolated  from  the 
mechanical  equipment  and  would, 
consequently,  still  be  “exposed”  for 
purposes  of  final  paragraph  (d)(1). 
Therefore,  under  these  conditions, 
employers  must  ensure  that  mechanical 
equipment  complies  with  the  minimum 
approach  distance. 

Proposed  paragraph  (d)(1)  provided 
an  exception  permitting  the  insulated 
portion  of  an  aerial  lift  operated  by  a 
qualified  employee  located  in  the  lift  to 
breach  the  minimum  approach  distance. 
The  Agency  is  adopting  this  exception 
in  final  paragraph  (d)(1)  with  only 
minor  editorial  changes.  As  OSHA 
noted  in  the  preamble  to  the  proposal, 
aerial  lifts  are  designed  to  enable  an 
employee  to  position  himself  or  herself 
at  elevated  locations  with  a  high  degree 
of  accuracy  (70  FR  34859).  The  aerial- 
lift  operator  is  in  the  bucket  next  to  the 
energized  lines  and,  therefore,  can 
easily  judge  the  approach  distance.  This 
requirement  minimizes  the  chance  that 
the  equipment  will  contact  an  energized 
line  and  that  the  energized  line  will  be 
struck  down  should  such  contact  occur. 
Furthermore,  the  employee  operating 
the  lift  in  the  bucket  would  be  protected 
under  the  provisions  of  final  §  1926.960 
from  the  hazards  of  contacting  the  live 
parts.  As  the  aerial  lift  is  insulated, 
employees  on  the  ground  are  protected 
from  electric  shock  in  case  the  aerial  lift 
contacts  the  lines,  provided  that  the 
contact  is  made  above  the  insulated 
section  of  the  boom.  OSHA  further 
noted  in  the  preamble  to  the  proposal 
that  §  1926.959(c)  and  other 
provisions  would  protect  employees 
against  the  possibility  that  the  aerial  lift 
would  strike  down  the  power  line  [id.]. 

Two  commenters  requested 
clarification  of  the  exception  specified 
in  proposed  paragraph  (d)(1)  for  parts  of 
insulated  aerial  lifts  (Exs.  0186,  0192). 
Mr.  Anthony  Ahern  of  Ohio  Rural 
Electric  Cooperatives  requested 
clarification  regarding  the  portion  of  the 
boom  of  an  aerial-lift  truck  that  would 
be  considered  uninsulated  (Ex.  0186). 

He  noted  that  some  aerial  devices  have 
second  insulated  inserts  in  the  lower 
portion  of  their  booms  and  that  some 
companies  treat  these  inserts  as 
secondary  protection  and  do  not 
regularly  dielectrically  test  them  [id.].  In 


169 Paragraph  (c)  of  final  §  1926.959  requires 
mechanical  equipment  used  to  lift  or  move  lines  to 
be  used  within  its  maximum  load  rating  and  other 
design  limitations.  This  provision  will  ensure  that 
an  aerial  lift  used  to  move  an  overhead  line 
conductor  is  designed  for  that  purpose  and  operated 
in  a  manner  that  will  not  cause  the  conductor  to 
fail. 
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addition,  an  aerial-lift  manufacturer, 
Altec  Industries,  offered  these 
comments: 

It  is  important  to  clarify  that  insulated 
aerial  lifts  have  conductive  components 
located  above  their  insulated  sections.  The 
insulated  aerial  lift  allows  a  qualified 
employee  using  appropriate  PPE  to  approach 
within  the  minimum  approach  distance  to  a 
single  unguarded  energized  conductor. 
However  the  minimum  approach  distance  to 
other  unguarded  conductors  at  different 
potentials  remain  in  effect.  The  qualified 
employee  may  not  approach,  or  take  any 
conductive  object,  including  conductive 
portions  of  an  insulated  aerial  lift  (e.g., 
material  handling  system)  that  are  located 
above  its  insulated  section,  into  the 
minimum  approach  distance  of  two 
unguarded  conductors  at  different  electrical 
potential.  [Ex.  0192] 

Altec  recommended  that  the 
exception  he  worded,  in  part:  “the 
insulated  portion  of  an  aerial  lift 
operated  by  a  qualified  employee  in  the 
lift  is  exempt  from  this  requirement  if 
the  applicable  minimum  approach 
distance  ARE  maintained  between  the 
CONDUCTIVE  PORTIONS  OF  THE 
AERIAL  LIFT  LOCATED  ABOVE 
INSULATION,  THE  uninsulated 
portions  of  the  aerial  lift  and  exposed 
objects  at  a  different  potential”  [id.; 
emphasis  in  original). 

Final  paragraph  (dKl)  will  protect 
employees  on  the  ground  by  ensuring 
that  the  equipment  does  not  become 
energized  and  that  the  overhead  power 
lines  are  not  knocked  to  the  ground. 

Both  of  these  conditions  pose  hazards 
for  ground  workers.  For  the  purposes  of 
final  paragraph  (d)(1),  OSHA  considers 
“the  insulated  portion  of  an  aerial  lift” 
to  be  that  portion  of  an  insulated  aerial 
lift  that  is  on  the  end  of  the  insulated 
boom  section  farthest  from  the  vehicle 
supporting  the  aerial  lift.  This  is  the 
portion  of  the  aerial  device  that  is 
insulated  from  the  vehicle.  If  contact 
with  an  energized  line  is  made  on  this 
portion  of  the  boom,  employees  on  the 
ground  are  protected. The  Agency 
does  not  believe  that  Altec’s 
recommended  language  would  further 
clarify  this  requirement.  In  addition, 
OSHA  does  not  consider  insulated 
inserts  that  the  employer  does  not  deem 
to  be  insulation,  or  does  not  maintain, 
to  be  part  of  the  insulated  portion  of  the 
aerial  lift  as  specified  by  final  paragraph 
(d)(1). 

It  should  be  noted  that,  even  if  the 
exception  in  final  paragraph  (d)(1)  for 
the  insulated  portions  of  aerial  lifts 
applies,  the  employee  must  still 


’7“ Requiring  the  equipment  to  be  operated  by  an 
employee  in  the  aerial  lift,  who  has  better  control 
over  the  distance  between  the  equipment  and  the 
power  line  than  an  operator  on  the  ground,  also 
ensures  that  the  line  is  not  knocked  down. 


maintain  the  minimum  approach 
distances  to  the  extent  required  in  final 
§  1926.960(c)(1).  In  addition,  final 
§  1926.959(d)(1)  requires  the  conductive 
portions  of  the  boom  to  continuously 
maintain  the  minimum  approach 
distances  from  conductive  objects  at 
potentials  different  from  that  on  which 
the  employee  is  working.  It  should  also 
be  noted  that  the  insulating  portion  of 
the  boom  can  be  bridged  by  improper 
positioning  of  the  boom  or  by 
conductive  objects  suspended  from  the 
aerial  lift  platform.  For  example,  the 
insulating  portion  of  the  boom  will  be 
bridged  when  it  is  resting  against  a 
grounded  object,  such  as  a  utility  pole, 
or  when  the  employee  in  an  aerial 
bucket  is  holding  onto  a  grounding 
jumper.  For  purposes  of  final 
§  1926.959(d)(1),  OSHA  does  not 
consider  any  part  of  the  aerial  lift  to  be 
insulated  when  the  insulation  is 
bridged. 

Paragraph  (d)(2),  which  is  being 
adopted  without  substantive  change 
from  the  proposal,  requires  a  designated 
employee  to  observe  the  operation  and 
give  timely  warnings  to  the  equipment 
operator  before  the  minimmn  approach 
distance  is  reached.  There  is  an 
exception  to  this  requirement  for 
situations  in  which  the  employer  can 
demonstrate  that  the  operator  can 
accurately  determine  that  the  minimum 
approach  distance  is  being  maintained. 
As  OSHA  explained  in  the  preamble  to 
the  proposal,  determining  the  distance 
between  objects  that  are  relatively  far 
away  from  an  equipment  operator  who 
is  standing  on  the  ground  can 
sometimes  be  difficult  (70  FR  34859). 
For  example,  different  visual 
perspectives  can  lead  to  different 
estimates  of  the  distance,  and  lack  of  a 
suitable  reference  point  can  result  in 
errors  (269-Ex.  8-19).  In  addition,  an 
operator  may  not  be  in  the  best  position 
to  observe  the  clearance  between  an 
energized  part  and  the  mechanical 
equipment  because,  for  example,  an 
obstruction  may  block  his  or  her  view. 

An  aerial-lift  operator  would  not 
normally  need  to  judge  the  distance 
between  far  away  objects.  In  most  cases, 
an  aerial-lift  operator  is  maintaining  the 
minimum  approach  distance  from 
energized  parts  relatively  close  to 
himself  or  herself,  and  it  should  be  easy 
for  him  or  her  to  stay  far  enough  away 
from  these  parts.  In  such  cases,  the 
employer  would  normally  be  able  to 
demonstrate  that  the  employee  can 
maintain  the  minimum  approach 
distance  without  an  observer.  However, 
even  an  aerial-lift  operator  may  have 
difficulty  maintaining  the  minimum 
approach  distances  in  certain 
circumstances.  For  example,  the 


congested  configuration  of  some 
overhead  power  lines  may  necessitate 
maintaining  clearance  from  more  than 
one  conductor  at  a  time,  or  an  aerial-lift 
operator  may  need  to  judge  the  distance 
between  the  lower,  iminsulated  portion 
of  the  boom  and  a  conductor  that  is 
located  well  below  the  operator.  In  these 
situations,  in  which  it  is  unlikely  that 
an  employer  could  demonstrate  that  the 
operator  could  accurately  determine 
that  the  required  distance  is  being 
maintained,  an  observer  is  required. 

Final  paragraph  (d)(3)  will  protect 
employees,  primarily  employees  on  the 
ground,  from  electric  shock  in  case 
contact  is  made  between  the  mechanical 
equipment  and  the  energized  lines  or 
equipment.  This  paragraph  requires 
employers  to  take  one  of  three 
alternative  protective  measures  if  the 
equipment  can  become  energized.  The 
first  option  (paragraph  (d)(3)(i))  requires 
that  energized  lines  or  equipment 
exposed  to  contact  with  the  mechanical 
equipment  be  covered  with  insulating 
protective  material  that  will  withstand 
the  type  of  contact  that  could  be  made 
during  the  operation.  The  second  option 
(paragraph  (d)(3)(ii))  requires  the 
mechanical  equipment  to  be  insulated 
for  the  voltage  involved.  Under  this 
option,  the  mechanical  equipment  must 
be  positioned  so  that  iminsulated 
portions  of  the  equipment  cannot  come 
within  the  applicable  minimum 
approach  distance  of  the  energized  line 
or  equipment. 

Mr.  Brian  Erga  with  ESCI  was 
concerned  about  the  requirement  in 
proposed  paragraph  (d)(3)(ii)  that 
insulated  equipment  be  positioned  so 
that  its  uninsulated  portions  cannot 
approach  energized  lines  or  equipment 
closer  than  the  minimum  approach 
distance,  commenting: 

OSHA  1910.269(p)(4)  is  currently  being 
read  word  for  word  that  when  using  the 
insulated  portion  of  mechanical  equipment, 
the  un-insulated  portion  cannot  possibly  ever 
reach  into  [the  minimum  approach  distance]. 
This  requires  the  truck  to  be  positioned  so  far 
away  that  it  cannot  lift  anything,  and  is  often 
impractical  since  the  truck  may  need  to  be 
30  feet  from  the  pole  or  line  to  keep  the 
possibility  of  the  un-insulated  portion 
entering  [the  minimum  approach  distance]. 
[Ex.  0155] 

Paragraph  (d)(3)(ii)  in  the  final  rule, 
which  applies  to  insulated  equipment, 
requires  the  mechanical  equipment  to 
be  positioned  so  that  the  uninsulated 


This  provision  contrasts  with  final  paragraph 
(d)(1),  which  prohibits  mechanical  equipment 
(except,  in  some  situations,  the  insulated  portion  of 
an  aerial  lift)  from  being  taken  closer  than  the 
minimum  approach  distance  to  exposed  energized 
lines  and  equipment,  but  allows  the  equipment  to 
be  positioned  so  that  it  is  possible  to  breach  that 
distance. 
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portion  cannot  approach  any  closer  than 
the  minimum  approach  distance.  OSHA 
understands  that  this  may  not  always  be 
practical,  depending  on  the  work  to  be 
performed,  the  location  of  the  energized 
lines  and  equipment,  and  available 
operating  positions  for  the  mechanical 
equipment.  However,  the  Agency  notes 
that  this  paragraph  presents  one  of  three 
options  that  employers  may  take  to 
comply  with  final  paragraph  (d)(3).  The 
first  and  third  options,  in  final 
paragraphs  (d)(3)(i)  and  (d)(3)(iii), 
permit  mechanical  equipment, 
including  insulated  equipment,  to  be 
positioned  more  closely  to  energized 
lines  and  equipment  provided  that 
employers  take  the  precautions 
specified  in  those  paragraphs.  (Note  that 
final  paragraph  (d)(1)  still  generally 
requires  mechanical  equipment  to  be 
operated  so  that  the  minimum  approach 
distances,  established  by  the  employer 
under  final  §  1926.960(c)(l)(i),  are 
maintained  from  exposed  energized 
lines  and  equipment,  regardless  of 
where  the  equipment  is  positioned.) 

The  third  compliance  option, 
specified  in  final  paragraph  (d)(3) (iii),  is 
for  each  employee  to  be  protected  from 
the  hazards  that  could  arise  from 
contact  of  mechanical  equipment  with 
the  energized  lines  or  equipment.  The 
measures  used  must  ensure  that 
employees  will  not  be  exposed  to 
hazardous  differences  in  electric 
potential.  Based  on  the  §  1910.269 
rulemaking  record,  OSHA  concluded 
that  vehicle  grounding  alone  could  not 
always  provide  sufficient  protection 
against  the  hazards  of  mechanical 
equipment  contact  with  energized 
power  lines  (59  FR  4403).  However,  the 
Agency  recognized  the  usefulness  of 
grounding  as  a  protective  measure 
against  electric  shock  when  it  is  used 
with  other  techniques.  Therefore, 
proposed  paragraph  (d)(3)(iii),  which 
was  equivalent  to  existing 
§  1910.269(p)(4)(iii)(C),  required: 

(1)  Using  the  best  available  ground  to 
minimize  the  time  the  lines  or 
equipment  remain  energized, 

(2)  Bonding  equipment  together  to 
minimize  potential  differences, 

(3)  Providing  ground  mats  to  extend 
areas  of  equipotential,  and 

(4)  Using  insulating  protective 
equipment  or  barricades  to  guard 
against  any  remaining  hazardous 
electrical  potential  differences. 

To  comply  with  the  third  compliance 
option  in  final  paragraph  (d)(3)(iii),  the 
employer  must  use  all  of  these 
techniques,  unless  it  can  show  that  it  is 
using  other  methods  that  protect  each 
employee  from  the  hazards  that  could 
arise  if  the  mechanical  equipment 
contacts  the  energized  lines  or 


equipment.  The  techniques  listed  in 
paragraph  (d)(3)(iii):  (1)  minimize 
differences  in  electrical  potential,  (2) 
minimize  the  time  employees  would  be 
exposed  to  hazardous  electrical 
potentials,  and  (3)  protect  against  any 
remaining  hazardous  electrical 
potentials.  The  performance-oriented 
requirements  in  final  paragraph 
(d)(3)  (iii)  assure  that  employees  are 
protected  from  the  hazards  that  could 
arise  if  the  mechanical  equipment 
contacts  energized  parts.  Information  in 
Appendix  C  to  final  subpart  V  provides 
guidelines  for  employers  and  employees 
that  explain  various  measures  for 
protecting  employees  from  hazardous 
differences  in  electrical  potential  and 
how  to  use  those  measures.  A  note 
referencing  this  appendix  is  included 
after  final  paragraph  (d)(3) (iii). 

Mr.  Erga  objected  to  proposed 
paragraph  (d)(3)(iii).  He  recommended 
that  mechanical  equipment  always  be 
grounded  “cradle  to  cradle,”  that  is, 
from  the  time  the  boom  lifts  out  of  the 
cradle  until  it  returns  (Tr.  1237)  and  that 
it  always  be  grounded  when  it  comes 
within  3  meters  (10  feet)  of  energized 
lines  or  equipment  (Tr.  1252).  He 
recommended  further  that  the  standard 
provide  three  options  to  supplement 
this  grounding  requirement:  (1)  that  the 
lines  or  equipment  be  covered,  (2)  that 
the  mechanical  equipment  be  insulated, 
or  (3)  that  barricades,  ground  mats,  and 
rubber  insulating  gloves  be  used  (Tr. 
1252). 

OSHA  concludes  that  it  is  not  always 
necessary  to  ground  mechanical 
equipment  operated  near  energized 
lines  or  equipment.  Under  the  first 
option  in  final  paragraph  (d)(3),  the 
energized  lines  or  equipment  are 
covered  with  insulating  protective 
material  that  will  withstand  the  type  of 
contact  that  could  be  made  during  the 
operation.  This  option  should  prevent 
the  mechanical  equipment  from 
becoming  energized,  and  the  Agency, 
therefore,  concludes  that  grounding  is 
unnecessary  for  this  option.  Under  the 
second  option  in  final  paragraph  (d)(3), 
the  uninsulated  portion  of  insulated 
mechanical  equipment  must  be 
positioned  so  that  it  cannot  approach 
any  closer  than  the  minimum  approach 
distance.  This  option  also  should 
prevent  the  mechanical  equipment  from 
becoming  energized,  and  the  Agency 
concludes  that  grounding  is 
unnecessary  under  this  option  as  well. 

The  third  option  in  final  paragraph 
(d)(3)  requires  that  mechanical 
equipment  be  grounded  unless  the 
employer  can  demonstrate  that  other 
methods  in  use  will  protect  each 
employee  from  the  hazards  that  could 
arise  if  the  mechanical  equipment 


contacts  the  energized  lines  or 
equipment.  In  his  comments,  Mr.  Erga 
referred  to  an  IEEE  paper  on  grounding, 
explaining: 

IEEE  paper  91  SM  312-9  PWRD  “Test 
results  of  grounding  un-insulated  aerial  lift 
vehicles  near  energized  distribution  lines” 

.  .  .  clearly  shows  mechanical  equipment 
grounded  to  the  best  available  ground 
reduces  the  voltage  and  current  exposed  to 
the  worker  by  more  than  96% .  The  ESCI  staff 
knows  of  no  electrical  worker  ever  killed  or 
injured  around  properly  grounded 
mechanical  equipment  that  has  become 
accidentally  energized.  [Ex.  0155;  emphasis 
included  in  original] 

The  IEEE  paper  to  which  Mr.  Erga 
referred  clearly  shows  that  using  the 
best  available  ground  provides  the  most 
protection  for  employees  and,  therefore, 
supports  the  requirement  in  final 
paragraph  (d)(3)(iii)(A)  to  ground  the 
mechanical  equipment  to  the  best 
available  ground  (Ex.  0472).  However, 
the  paper  also  demonstrates  that  this 
ground  is  insufficient  by  itself  to  protect 
employees  fully.  With  grounding  alone, 
the  current  through  a  resistor  of  more 
than  900  ohms  is  high  enough  to  injure 
and  possibly  kill  an  employee.  OSHA 
has  considered  the  minimum  resistance 
of  an  employee  to  be  500  ohms,  not 
1,000  ohms,  as  specified  in  the  paper 
(59  FR  4406).  As  NIOSH  states  in  its 
Publication  No.  98-131,  Worker  Deaths 
by  Electrocution:  A  Summary  of  NIOSH 
Surveillance  and  Investigative  Findings, 
“High-voltage  electrical  energy  quickly 
bre^s  down  human  skin,  reducing  the 
human  body’s  resistance  to  500  Ohms” 
(Ex.  0141).  Using  Ohm’s  Law,  current  is 
inversely  proportional  to  resistance,  and 
the  current  through  a  500-ohm  resistor 
would  be  nearly  twice  the  current 
shown  in  the  IEEE  paper.  In  addition, 
the  testing  for  the  IEEE  paper  was 
performed  with  a  7,200-volt  power  line. 
Distribution  and  transmission  lines  of 
higher  voltages,  which  are  not 
uncommon,  would  result  in  even  higher 
currents  through  a  resistor.  Thus,  the 
evidence  provided  by  Mr.  Erga 
demonstrates  the  need  for  additional 
measures  beyond  grounding,  such  as  the 
measures  required  by  the  final  rule. 

As  noted  earlier,  final  paragraph 
(d)(3)(iii)  requires  the  employer  to  take 
specified  measures  unless  it  can 
demonstrate  that  the  methods  in  use 
protect  each  employee  from  the  hazards 
that  could  arise  if  the  equipment 
contacts  the  energized  line  or 
equipment.  Mr.  Erga’s  proposal  would 
require  only  two  of  those  measures: 
Grounding  and  one  of  three  additional 
measures,  two  of  which  are  comparable 
to  measures  required  by  final  paragraph 
(d)(3)(iii).  OSHA  continues  to  believe 
that  all  of  the  measures  listed  in  final 
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paragraph  (dK3)(iii)  will  protect 
employees  from  hazardous  differences 
in  electrical  potential  as  explained  in 
the  preamble  to  the  1994  §  1910.269 
final  rule  (59  FR  4402-4403).  Employers 
are  free  to  use  other  protective 
measures,  including  those  proposed  by 
Mr.  Erga,  but  these  employers  must 
demonstrate  that  the  methods  in  use 
protect  each  employee  from  the  hazards 
that  could  arise  if  the  equipment 
contacts  an  energized  line  or  equipment. 
OSHA  concludes  that  it  is  important  for 
employers  that  do  not  implement  all  of 
the  measures  required  by  final 
paragraph  (d)(3)(iii)  to  evaluate  their 
systems,  and  the  alternative  measures 
they  select,  to  ensure  that  employees  are 
protected.  Therefore,  OSHA  is  not 
adopting  Mr.  Erga’s  recommended 
changes  to  paragraph  (d)(3Kiii). 

OSHA  is  including  paragraph  (dK3)  in 
the  final  rule  substantially  as  proposed. 
The  Agency  has,  however,  made 
technical  changes  to  the  proposed 
language  to  clearly  distinguish  between 
references  to  mechanical  equipment  and 
references  to  energized  equipment. 
Several  provisions  in  proposed 
paragraph  (d)(3)  used  the  word 
“equipment”  without  specitying 
whether  it  meant  the  mechanical 
equipment  itself  or  the  energized 
equipment  that  the  mechanical 
equipment  could  contact.  Although  the 
language  was  clear  from  the  context,  the 
final  rule  consistently  states  which  term 
applies.  Also,  in  two  places,  proposed 
paragraph  (d)(3)  used  the  term 
“energized  lines”  when  OSHA  meant 
“energized  lines  or  equipment.”  The 
final  rule  corrects  these  oversights.  In 
addition,  final  paragraph  (d)(3)(ii) 
requires  mechanical  equipment  to 
maintain  “the  minimum  approach 
distances,  established  by  the  employer 
under  §  1926.960(c)(l)(i),”  rather  than 
“the  minimum  approach  distances 
specified  in  Table  V-2  through  Table  V- 
6,”  as  proposed. 

11.  Section  1926.960,  Working  on  or 
Near  Exposed  Energized  Parts 

Paragraph  (a)  specifies  the  scope  of 
§  1926.960  of  the  final  rule.  This  section 
applies  to  work  on  exposed  live  parts 
and  work  near  enough  to  such  parts  to 
expose  the  employee  to  any  hazard  they 
present.  Many  of  the  provisions  in  this 
section  have  been  taken  directly  from 
existing  §  1910.269(1). 

Paragraph  (b)  contains  general 
requirements  for  working  on  or  near  live 
parts.  OSHA  is  adopting  paragraph 
(b)(1)  in  this  final  rule  without  change 
from  the  proposal.  This  paragraph 
requires  employees  worWng  on,  or  with, 
exposed  energized  lines  or  parts  of 
equipment  (at  any  voltage),  and 


employees  working  in  areas  containing 
unguarded,  uninsulated  energized  lines 
or  parts  of  equipment  operating  at  50 
volts  or  more,  to  be  qualified  employees. 
Without  proper  training  in  the 
construction  and  operation  of  the  lines 
and  equipment  and  in  the  electrical 
hazards  involved,  workers  performing 
this  type  of  work  are  at  risk  of  being 
electrocuted  and  also  may  expose  others 
to  injury.  In  areas  containing  unguarded 
live  parts  energized  at  50  volts  or  more, 
untrained  employees  would  not  be 
familiar  with  the  practices  that  are 
necessary  to  recognize  and  avoid 
contact  with  these  parts. 

Commenting  on  the  language  in 
proposed  paragraph  (b)(1),  Mr.  Tommy 
Lucas  with  TVA  questioned  what  OSHA 
means  by  “areas  containing  unguarded, 
uninsulated  energized  lines  or  parts  of 
equipment”  (Ex.  0213).  He  noted  that 
the  “area”  at  issue  could  be  the  room, 
yard,  or  building  in  which  the 
equipment  is  located. 

Paragraph  (e)  of  §  1926.966  of  the  final 
rule  contains  requirements  for  guarding 
rooms  containing  electric  supply 
equipment  in  substations.  Paragraphs 
(u)(4)  and  (v)(4)  of  existing  §  1910.269 
contain  corresponding  requirements  for 
maintenance  work  in  substations  and 
generating  plants.  These  provisions 
generally  require  live  parts  operating  at 
50  volts  or  more  to  be  in  rooms  or 
spaces  enclosed  within  fences,  screens, 
partitions,  or  walls  so  as  to  minimize 
the  possibility  that  unqualified  persons 
will  enter.  (See  existing 
§  1910.269(u)(4)(ii)  and  (v)(4)(ii)  and 
final  §  1926.966(e)(2).)  These  are  the 
areas  to  which  final  §  1926.960(b)(l)(ii) 
(and  the  corresponding  requirement  in 
final  §  1910.269(l)(l)(ii))  refer. 

The  definition  of  “qualified 
employee”  contains  a  note  to  indicate 
that  employees  who  are  undergoing  on- 
the-job  training  are  considered  to  be 
qualified  if  they  have  demonstrated  an 
ability  to  perform  duties  safely  and  if 
they  are  under  the  immediate 
supervision  of  a  qualified  employee. 

(See  the  discussion  of  this  definition 
under  the  summary  and  explanation  of 
final  §  1926.968.)  Therefore,  employees 
in  training,  who  have  demonstrated  an 
ability  to  perform  duties  safely  and  are 
under  the  direct  supervision  of  a 
qualified  employee,  are  permitted  to 
perform  the  types  of  work  described  in 
paragraph  (b)(1).  OSHA  believes  that 
close  supervision  of  trainees  will  permit 
employers  to  correct  errors  before  they 
cause  accidents.  Allowing  these  workers 
to  perform  tasks  under  workplace 
conditions  also  may  better  prepare  the 
employees  to  work  safely. 

Paragraph  (b)(2),  which  is  similar  to 
the  last  sentence  of  the  introductory  text 


of  existing  §  1910.269(1)(1),  is  being 
adopted  in  the  final  rule  without  change 
from  the  proposal.  This  paragraph 
requires  lines  and  equipment  to  be 
considered  and  treated  as  energized 
unless  they  have  been  deenergized 
under  the  provisions  of  final  §  1926.961. 
Existing  §  1926.950(b)(2)  requires 
electric  lines  and  equipment  to  be 
considered  energized  until  determined 
to  be  deenergized  by  tests  or  other 
appropriate  means.  The  existing 
standard  does  not  specify  what  those 
appropriate  means  are.  However,  even  if 
the  line  or  equipment  is  tested  and 
found  to  be  deenergized,  it  may  become 
reenergized  through  contact  with 
another  source  of  electric  energy  or  by 
someone  reenergizing  it  at  its  points  of 
control.  So  §  1926.961  of  the  final  rule 
contains  requirements  for  deenergizing 
electric  power  transmission  and 
distribution  lines  and  equipment. 

Unless  the  procedmes  contained  in  that 
section  have  been  followed,  lines  and 
equipment  cannot  reliably  be 
considered  as  deenergized. 

Two-Person  Rule 

If  an  employee  working  on  or  near 
energized  electric  power  transmission  or 
distribution  lines  or  equipment  is 
injured  by  an  electric  shock,  a  second 
employee  will  be  needed  to  provide 
emergency  care  to  the  injured  employee. 
As  noted  under  the  summary  and 
explanation  of  final  §  1926.951(b), 
discussed  earlier  in  this  section  of  the 
preamble,  CPR  must  begin  within  4 
minutes  after  an  employee  loses 
consciousness  as  a  result  of  an  electric 
shock.  OSHA  is  requiring  the  presence 
of  a  second  employee  during  certain 
types  of  work  on  or  near  electric  power 
transmission  or  distribution  lines  or 
equipment  to  ensure  that  CPR  begins  as 
soon  as  possible  and  to  help  ensure  that 
it  starts  within  the  4-minute  timeframe. 
(Note  that  final  §  1926.951(b)  requires  at 
least  two  people  trained  in  first-aid 
procedures,  including  CPR,  for  field 
work  involving  two  or  more  employees 
at  a  work  location.) 

OSHA  proposed,  in  paragraph  (b)(3)(i) 
of  §  1926.960,  to  require  the  presence  of 
at  least  two  employees  during  the 
following  types  of  work: 

(1)  Installation,  removal,  or  repair  of 
lines  energized  at  more  than  600  volts, 

(2)  Installation,  removal,  or  repair  of 
deenergized  lines  if  an  employee  is 
exposed  to  contact  with  other  parts 
energized  at  more  than  600  volts, 

(3)  Installation,  removal,  or  repair  of 
equipment,  such  as  transformers, 
capacitors,  and  regulators,  if  an 
employee  is  exposed  to  contact  with 
parts  energized  at  more  than  600  volts. 
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(4)  Work  involving  the  use  of 
mechanical  equipment,  other  than 
insulated  aerial  lifts,  near  parts 
energized  at  more  than  600  volts,  and 

(5)  Other  work  that  exposes  an 
employee  to  electrical  hazards  greater 
than,  or  equal  to,  the  electrical  hazard 
posed  by  these  operations. 

However,  OSHA  also  proposed 
exemptions  to  the  two-person 
requirement  to  account  for  work  that  the 
Agency  believed  could  be  performed 
safely  by  a  single  employee  or  that  must 
be  performed  as  quickly  as  possible  for 
public-safety  purposes.  These 
exemptions  were  proposed  in  paragraph 
(bK3)(ii)  for  the  following  operations: 

(1)  Routine  circuit  switching,  if  the 
employer  can  demonstrate  that 
conditions  at  the  site  allow  safe 
performance  of  this  work, 

(2)  Work  performed  with  live-line 
tools  if  the  employee  is  in  a  position 
from  which  he  or  she  is  neither  within 
reach  of  nor  exposed  to  contact  with 
energized  parts,  and 

(3)  Emergency  repairs  to  the  extent 
necessary  to  safeguard  the  general 
public. 

OSHA  based  the  proposed  two-person 
rule  on  existing  §  1910.269(lKlKi)  and 
(lKl)(ii).  OSHA  explained  in  the 
preamble  to  the  proposal  that  the  first 
four  work  operations  listed  in  proposed 
paragraph  (bK3)(i)  were  the  operations 
that  expose  employees  to  the  greatest 
risk  of  electric  shock,  as  demonstrated 
by  the  1994  §  1910.269  rulemaking 
record  (70  FR  34861).  OSHA  proposed 
the  fifth  and  last  category  in  paragraph 
(b)(3)(i)  to  cover  additional  types  of 
work  that  pose  equal  or  greater  electrical 
hazards.  The  preamble  to  the  proposal 
noted  that  operations  covered  under 
existing  §  1910.269(l)(l)(i)  are 
performed  during  construction,  as  well 
as  during  maintenance  [id.].  The 
preamble  further  noted  that 
construction  operations  are  similar  to 
the  operations  performed  during 
maintenance  work  and  that  the  Agency 
believed  that  these  operations  involved 
the  same  hazards  [id.].  For  example, 
using  mechanical  equipment  near  a 
7200-volt  overhead  power  line  during 
construction  of  a  new  line  poses  hazards 
that  are  equivalent  to  the  hazards  posed 
during  the  use  of  mechanical  equipment 
to  replace  a  damaged  pole  on  an  existing 
line  of  the  same  voltage.  Thus,  OSHA 
proposed  to  extend  the  existing  general 
industry  requirement  to  construction. 

The  proposed  requirement  for  at  least 
two  employees  to  be  present  during 
certain  operations  generally  would  not 
have  applied  if  the  voltage  of  the 
energized  parts  involved  was  600  volts 
or  less.  In  the  proposal,  OSHA  requested 
comments  on  whether  the  final  rule 


should  extend  the  application  of  the 
two-person  rule  to  any  operations 
involving  work  on  installations 
operating  at  600  volts  or  less. 

Most  commenters  opposed  changing 
the  proposed  rule  to  require  two  persons 
for  work  on  energized  lines  or  parts 
operating  at  600  volts  or  less.  (See,  for 
example,  Exs.  0175,  0177,  0209,  0210, 
0212,  0219,  0224,  0227.)  Some  of  these 
rulemaking  participants  likened  this 
work  to  the  work  performed  by 
electricians,  for  which  consensus 
standards  do  not  require  the  presence  of 
two  people.  (See,  for  example,  Exs. 

0175,  0209,  0212.)  For  instance,  Ms. 
Salud  Layton  with  the  Virginia, 

Maryland  &  Delaware  Association  of 
Electric  Cooperatives  commented: 

We  do  not  see  the  need  for  a  second  person 
on  the  job  site  for  voltages  below  600  Volts. 

.  .  .  This  work  is  generally  easier  and  less 
hazardous.  Work  below  600  volts  is  generally 
similar  to  electricians  work.  Neither  the  NEC 
nor  NESC  require  two  employees  to  be 
present  when  working  these  voltages.  Most 
electricians  isolate  themselves  only  thru  the 
use  of  insulated  tools.  Utilities  commonly 
exceed  that  level  of  protection  by  requiring 
the  use  of  Class  0  gloves,  in  addition  to  the 
use  of  insulated  tools.  This  combination 
effectively  negates  the  need  for  a  second 
person.  The  use  of  insulated  tools  with  Class 
0  gloves  helps  with  protection  and  also 
eliminates  the  need  for  a  second  person.  [Ex. 
0175] 

Mr.  Allan  Oracion  with  Energy  United 
EMC  similarly  commented  that  work  at 
voltages  of  600  volts  and  less  is  less 
hazardous  than  work  at  higher  voltages 
and  that  there  is  little  potential  for 
injury  during  “low-voltage”  work  as 
long  as  other  applicable  OSHA 
standards  are  followed  (Ex.  0219). 

Others  argued  that  a  requirement  for  a 
second  person  would  be  costly  and 
impractical  without  substantial  benefits. 
(See,  for  example,  Exs.  0177,  0224, 

0227.)  EEI  commented: 

EEI  submits  that  there  is  no  need  for 
further  precautions  to  be  required  for  such 
work,  provided  that  the  required  insulated 
cover-up  materials  are  used  and  personal 
protective  equipment  is  being  worn  by 
employees  while  working  on  lines  and 
equipment  energized  at  less  than  600  volts. 
One  moderately  sized  utility  forecasts  that  if 
it  is  required  to  replace  existing  one-person 
crews  with  two-person  operations  due  [to]  a 
revision  in  this  requirement,  the  cost  to  the 
company  would  be  approximately  $  3.8 
million  annually.  OSHA  has  shown  no  data 
supporting  a  change  in  the  requirements  for 
work  at  less  than  600  volts,  including  none 
showing  that  the  benefit,  if  any,  to  be  derived 
from  unspecified  additional  precautions 
would  be  reasonably  related  to  the  cost.  [Ex. 
0227] 

In  responding  to  OSHA’s  request  for 
comments  on  whether  to  require  two 
persons  for  work  at  voltages  of  600  volts 


or  less.  Consumers  Energy  noted  that  its 
accident  experience  indicated  that 
employees  who  work  alone  have  a 
significantly  lower  injury  incidence  rate 
than  employees  working  together  (Ex. 
0177).  Also  on  this  issue,  Siemens 
Power  Generation  commented  that 
“OSHA  should  allow  the  employer  to 
evaluate  the  hazard  and  determine 
which  situations  meet  the  need  for  a 
two  person  rule”  (Ex.  0163). 

Some  commenters  maintained  that  a 
second  person  should  be  present  when 
work  is  performed  on  equipment 
energized  at  600  volts  or  less.  (See,  for 
example,  Exs.  0126,  0161,  0197,  0230.) 
Mr.  Brad  Davis  of  BGE  suggested  that 
“the  same  care  should  be  taken  at  all 
voltage  levels”  (Ex.  0126).  Mr.  James 
Junga  with  Local  223  of  the  UWUA 
maintained  that  two  persons  should  be 
required  for  all  work  on  voltages  of  480 
volts  or  more,  commenting: 

Working  on  secondary  voltage  at  or  above 
480  volts  should  also  require  two  qualified 
persons.  I  believe  this  voltage  is  extremely 
dangerous  and  should  not  be  performed  by 
one  person  [because  of]  the  quick  response 
that  is  necessary  for  a  person  who  gets  in 
contact  with  energized  equipment  operating 
at  480  volts.  [Ex.  0197] 

IBEW  recommended  that  two-person 
crews  always  be  required  for 
construction  work  covered  by  Subpart  V 
and  that  §  1910.269  be  amended  to 
include  limitations  on  the  work  that  can 
be  performed  by  employees  working 
alone  on  voltages  of  600  volts  or  less, 
explaining: 

First  and  foremost,  contractor  crews, 
unless  assigned  only  to  perform  minor 
maintenance,  should  never  employ  a  one 
person  crew.  Contractor  crews  are  generally 
performing  new  construction  type  work  that 
usually  requires  several  employees  on  each 
job.  For  the  purposes  of  1926  Subpart  V, 
reference  to  a  one  person  crew  should  not  be 
included. 

For  the  purpose  of  1910.269  and 
maintenance  work,  this  section  should  be 
clarified.  Just  because  the  work  involves 
voltages  under  600  volts,  there  should  be 
limitations  as  to  how  much  a  one  person 
crew  can  perform.  For  example,  the  job 
requires  open  wire  1/0  aluminum  secondary 
conductors  that  were  burned  down  by  a  tree 
limb  to  be  reinstalled  up  a  pole.  This  will 
include  clearing  the  downed  tree  parts, 
splicing  the  conductors,  and  sagging  and 
dead-ending  the  conductors.  Some  of  this 
work  will  even  be  performed  de-energized, 
but  exposure  to  other  energized  conductors  is 
a  possibility.  There  is  no  reason  to  put  one 
person  in  this  situation.  [Ex.  0230] 

OSHA  does  not  agree  with  the 
comments  suggesting  that  work  on 
circuit  parts  energized  at  600  volts  and 
less  is  safe.  When  §  1910.269  was 
promulgated  in  1994,  the  Agency 
concluded  that  there  was  “insufficient 
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evidence  in  the  record  as  to  whether  or 
not  it  is  safe  for  qualified  employees  to 
work  alone  on  live  parts  energized  at” 
600  volts  or  less  (59  FR  4381).  In 
developing  the  subpart  V  proposal. 


OSHA  examined  more  recent  accident 
data.  Table  5  shows  the  number  of 
electrocutions  for  various  voltage  ranges 
for  the  years  1991  through  1998.  In  the 
years  1991  to  1994,  an  average  of  3 


fatalities  occurred  per  year  involving 
voltages  of  600  volts  or  less.  For  the 
years  1995  to  1998,  when  §  1910.269 
was  fully  in  effect,  the  average  dropped 
slightly  to  2.5  fatalities  per  year. 


Table  5— Fatalities  by  Voltage  and  Year 


Source;  OSHA  database  of  electric  power  generation,  transmission,  and  distribution  accidents  (Ex.  0004).  These  data  include  only  cases  in¬ 
volving  electrocution  in  which  the  voltage  was  indicated  in  the  accident  abstract. 


These  data  indicate  that,  in  general, 
there  is  a  substantial  risk  of  death  for 
employees  working  on  voltages  of  600 
volts  or  less.  Although  it  appears  as 
though  exposures  to  live  parts  energized 
at  600  volts  or  less  result  in  relatively 
few  accidents,  OSHA  concludes  that 
these  voltages  are  capable  of  killing 
workers.  Consumers  Energy’s  injury 
rates  are  not  relevant  here.  The  primary 
purpose  of  the  two-person  rule  is  the 
prevention  of  electrocution. 
Mectrocutions  are  the  result  of  electric 
shocks,  which  are  a  very  low  probability 
event,  and  have  no  significant  effect  on 
injury  rates  even  when  they  occur  in 
substantial  numbers  among  all 
employees  performing  work  addressed 
by  the  final  rule.^^^ 

In  addition,  the  types  of  work 
commonly  assigned  to  crews  of  more 
than  one  employee  include  line 
installation  and  removal  and  the  use  of 
mechanical  apparatus  to  lift  or  position 
material  (59  FR  4380).  This  heavy  type 
of  work  seems  more  likely  to  cause 
sprains  and  strains,  lacerations, 
contusions,  and  scratches  and  abrasions, 
which  form  the  majority  of  line  worker 
injuries,  than  the  lighter  type  of  work 
commonly  assigned  to  employees 
working  alone,  such  as  switching  (Ex. 
0081).  OSHA,  therefore,  concludes  that 
it  is  unlikely  that  the  increased 
incidence  rates  experienced  by 


’^2  Electric  shocks  are  responsible  for  a  tiny 
proportion  of  the  total  number  of  injuries  suffered 
by  workers  in  the  electric  utility  industry,  as  shown 
in  “Assessment  of  the  Benefits  of  the  Proposed 
Standard  on  Electric  Power  Generation, 
Transmission,  and  Distribution;  Coding  Results  and 
Analysis,”  which  is  an  analysis  of  reports  of 
injuries  in  the  electric  utility  industry'  for  calendar 
year  1989  (Ex.  0081).  As  this  report  shows,  the 
leading  categories  for  nature  of  injury  are  sprains 
and  strains,  lacerations,  contusions,  and  scratches 
and  abrasions,  which  together  accounted  for  over  70 
percent  of  the  injuries.  Electric  shock  accounted  for 
only  0.7  percent  of  the  injuries. 


Consumers  Energy  for  employees 
working  together  are  due  to  an  increased 
incidence  of  electric  shock.  OSHA  does 
not  believe,  and  it  is  illogical  to  suggest, 
that  an  employee  working  alone  is  less 
likely  to  die  as  the  result  of  an  electric 
shock  than  an  employee  working  in  an 
environment  in  which  another 
employee  is  available  to  provide 
emergency  assistance  in  the  event  of  a 
shock  incident. 

OSHA  also  disagrees  with  comments 
arguing  that  requirements  for  proper  use 
of  electrical  protective  equipment  and 
other  safety-related  work  practices  make 
safe  any  work  performed  on  circuit  parts 
energized  at  600  volts  or  less.  The  use 
of  personal  protective  equipment  and 
compliance  with  other  OSHA-required 
work  practices  may  well  protect  against 
hazards  posed  by  these  voltages; 
however,  in  the  1994  §  1910.269  final 
rule,  the  Agency  adopted  the  two- 
person  rule  to  supplement  work  practice 
and  PPE  requirements  for  certain  types 
of  electrical  work. 

In  the  rulemaking  on  the  1994 
§  1910.269  final  rule,  OSHA  examined 
the  record  to  determine  what  operations 
posed  sufficient  residual  risk  to  warrant 
the  presence  of  a  second  person.  The 
Agency  found  that  some  work  involving 
installations  operating  at  more  than  600 
volts  posed  hazards  requiring  the 
presence  of  a  second  person,  but  other 
work  was  safe  enough  for  an  employee 
to  perform  alone.  In  this  rulemaking, 
OSHA  is  using  the  same  approach  to 
examine  the  need  for  a  second  person  at 
voltages  of  600  volts  and  less.  Because 
there  are  relatively  few  accidents 
involving  circuit  parts  energized  at  600 
volts  or  less,  the  Agency  believes  it  is 
reasonable  to  assume,  at  these  voltages, 
that  there  are  few  types  of  work  that 
cannot  be  safely  performed  without  the 
presence  of  a  second  person.  However, 


OSHA  agrees  with  IBEW  that  some  low- 
voltage  operations  require  at  least  two 
persons.  There  are  many  types  of  low- 
voltage  work  in  which  employees  suffer 
electric  shock,  including  installation, 
repair,  and  testing.  Employees  have 
sustained  low-voltage  electric  shocks 
working  on  transformers,  circuit 
breakers,  and  conductors. 

Although  the  Agency  is  in  general 
agreement  with  IBEW  about  the  need  for 
two  persons  for  some  work  involving 
parts  energized  at  600  volts  or  less, 
OSHA  decided  not  to  require  the 
presence  of  a  second  person  during  any 
specific  types  of  work  at  such  voltages 
because  the  record  does  not  specifically 
indicate  which  low-voltage  operations 
are  hazardous  enough  to  warrant  a 
second-person  requirement  (except 
when  a  worker  could  contact  lines  or 
circuit  parts  energized  at  more  than  600 
volts  while  working  on  parts  energized 
at  less  than  600  volts). 

IBEW  listed  the  following  factors  that 
limit  when  a  one-person  crew  performs 
work:  complexity  of  the  tasks,  hot-stick 
versus  the  rubber-glove  work  method, 
voltage-range  limitations,  limited  time 
spent  on  a  specific  task,  maintenance 
work  only,  and  other  factors  (Ex.  0230). 
As  already  noted,  with  respect  to  low- 
voltage  work,  the  union  further 
commented: 

Just  because  the  work  involves  voltages 
under  600  volts,  there  should  be  limitations 
as  to  how  much  a  one  person  crew  can 
perform.  For  example,  the  job  requires  open 
wire  1/0  aluminum  secondary  conductors 
that  were  burned  down  by  a  tree  limb  to  be 
reinstalled  up  a  pole.  This  will  include 
clearing  the  downed  tree  parts,  splicing  the 
conductors,  and  sagging  and  dead-ending  the 
conductors.  Some  of  this  work  will  even  be 
performed  de-energized,  but  exposure  to 
other  energized  conductors  is  a  possibility. 
There  is  no  reason  to  put  one  person  in  this 
situation,  [/d.]. 
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IBEW’s  comments  do  not  provide  the 
specificity  about  hazardous  low-voltage 
tasks  that  the  Agency  determined  is 
missing  from  the  record.  The  purpose  of 
the  second-person  requirement  is  to 
prevent  fatalities  from  electric  shock. 
Thus,  the  complexity  of  the  job  and  time 
spent  during  the  deenergized  portion  of 
the  work  have  no  bearing  on  the 
likelihood  of  an  electric  shock  occurring 
and,  accordingly,  no  bearing  on  whether 
OSHA  should  require  a  second  person. 
Finally,  in  IBEW’s  specific  example  of 
low-voltage  work,  a  second  person  is 
already  required  under  the  final  rule  if 
the  employee  is  exposed  to  parts 
energized  at  more  than  600  volts. 
remaining  factors  listed  by  IBEW  do  not 
appear  to  be  related  to  the  causes  of 
low-voltage  electrical  accidents  in  the 
record.  Although  OSHA  is  not  adopting 
any  two-person  requirements  for  work 
exposing  employees  to  contact  with 
lines  or  circuit  parts  energized  at  600 
volts  or  less,  the  Agency  anticipates 
that,  in  certain  situations,  an  employer 
will  need  to  ensure  that  at  least  two 
trained  persons  are  present  for  such 
work  to  satisfy  the  employer’s 
obligations  under  the  general  duty 
clause  of  the  OSH  Act  (Section  5(a)(1)). 
(See  Chapter  4,  Section  III  of  OSHA’s 
Field  Operations  Manual  (FOM),  CPL 
02-00-150  [http://www.osha.gov/pls/ 
oshaweh/owadisp. show  document? p_ 
tahle=DIRECTIVES&'p_id=4935),  for  a 
discussion  of  general  duty  clause 
violations.) 

IBEW  pointed  to  new  construction  as 
an  example  of  work  necessitating  the 
presence  of  more  than  one  worker.  New 
construction  involves  the  installation  of 
lines  and  equipment.  Final  paragraph 
(b)(3)(i)  requires  a  second  person  for 
installation  of  lines  or  equipment  if  an 
employee  is  exposed  to  contact  with 
other  parts  energized  at  more  than  600 
volts.  IBEW’s  recommendation  would 
also  require  a  second  person  when  an 
employee  is  expo.sed  to  electric-shock 
hazards  of  600  volts  or  less  and  when 
electric-shock  hazards  are  not  present  at 
all.  OSHA  decided  against  requiring  a 
sec:ond  person  for  lower  voltage  work 
for  the  reasons  explained  previously. 

Mr.  Junga  recommended  that  the 
.standard  require  a  second  person  when 
“work  is  to  be  performed  on  electrical 
lines  operating  at  primary  voltages’’  (Ex. 
0197).  He  .stated; 

If  a  per.son  working  alone  get.s  in  contact 
with  energized  primary  voltage.s  and  they  are 
working  alone  they  will  die.  No  one  will  be 


final  paragraph  (b)(3)(i)(B)  requires  the 
presence  of  a  second  employee  when  an  employee 
installing  deenergized  lines  is  exposed  to  contact 
with  parts  energized  at  more  than  600  volts.  The 
operating  voltage  of  the  deenergized  line  has  no 
bearing  on  whether  a  second  person  is  required. 


there  to  assist,  provide  CPR,  use  an  AED, 
provide  first  aid  or  even  call  for  help,  [/d.] 

OSHA  decided  not  to  adopt  Mr. 

Junga’s  recommendation.  The  Agency 
believes  that  the  language  adopted  in 
final  §  1926.960(b)(3)(i)  adequately 
captures  work  in  which  employees  are 
exposed  to  contact  with  parts  energized 
at  more  than  600  volts  (primary  voltage). 
The  exceptions  to  the  two-person  rule, 
adopted  in  final  §  1926.960(b)(3)(ii), 
generally  are  limited  to  work  that  does 
not  expose  the  employee  to  contact  with 
parts  energized  at  more  than  600 
volts. OSHA  believes  that  final 
§  1926.960(b)(3)  ensures  that  employees 
at  a  substantial  risk  of  electric  shock  are 
protected  by  the  presence  of  a  second 
person. 

Mr.  Daniel  Shipp  with  ISEA 
recommended  that  OSHA  require  the 
presence  of  a  second  person  whenever 
fall  hazards  are  present  in  combination 
with  electric-shock  hazards  (Ex.  0211). 
He  pointed  to  risks  associated  with 
prolonged  suspension  in  personal  fall 
protection  equipment,  commenting: 

In  a  recent  Safety  and  Health  Information 
Bulletin,  OSHA  describes  the  hazard  of 
prolonged  suspension  in  a  full  body  harness 
following  a  fall  event.  OSHA  SHIB  03-24- 
2004  cites  the  hazard  of  orthostatic 
intolerance,  recommending  prompt  rescue  of 
suspended  personnel,  especially  when  other 
complicating  factors  may  be  present.  A  fall 
precipitated  by  exposure  to  an  energized 
electrical  source  will  require  immediate 
rescue  of  the  incapacitated  employee  and 
removal  to  a  safe  working  level  where 
medical  aid  can  be  administered,  [/d.] 

OSHA  recognizes  the  hazards 
associated  with  prolonged  suspension 
in  full  body  harnesses.  Therefore, 

§  1926.502(d)(20),  which  applies  to 
personal  fall  arrest  equipment,  requires 
employers  to  provide  for  prompt  rescue 
of  employees  in  the  event  of  a  fall  or 
assure  that  employees  are  able  to  rescue 
themselves.  The  Agency  believes  that 
final  §  1926.960(b)(3)  will  as.sure  the 
rescue  of  employees  exposed  to  electric- 
shock  hazards  of  more  than  600  volts. 
Al.so,  as  explained  previously,  under 
Section  5(a)(1)  of  the  OSH  Act, 
employers  may  need  to  adopt  additional 
UKja.sures  beyond  the  measures  recpiired 
in  final  suhpart  V  to  assure  promjit 
rescue  of  employees  expo.sed  to  lower 
voltage  electric-.shock  hazards.  Because 
hazards  associated  with  suspension  in 
full  body  harnesses  already  are  covered 
in  §  1926.502(d)(20),  OSHA  sees  no 
need  to  address  them  further  in  subpart 
V. 


Under  final  §  1926.960(b)(3)(ii)(C),  one 
employee  working  alone  may  perform  emergency 
repair  work  involving  parts  energized  at  more  than 
600  volts,  but  only  to  the  extent  necessary  to 
safeguard  the  general  public. 


For  all  of  these  reasons,  OSHA 
concludes  that  the  evidence  in  this 
rulemaking  record  does  not  support 
adding  a  two-person  requirement  for 
any  operation  that  existing 
§  1910.269(1)(1)  permits  an  employee  to 
perform  alone. 

Some  commenters  requested 
clarification  of  the  relationship  between 
the  two-person  rule  in  paragraph  (b)(3) 
and  the  requirements  on  minimum 
approach  distances,  which  are 
discussed  later  in  this  section  of  the 
preamble  (Exs.  0209,  0230;  Tr.  903).  Mr. 
Thomas  Frank  of  Ameren  Corporation 
requested  that  OSHA  revise  the 
language  so  that  the  two-person  rule 
applies  only  when  an  employee 
performs  work  within  the  applicable 
minimum  approach  distance  (Ex.  0209). 
In  addition,  Mr.  Edwin  Hill  with  IBEW 
suggested  that  there  is  confusion  in  the 
industry  about  the  applicability  of 
minimum  approach  distances  to 
employees  working  alone,  commenting: 

The  current  language  in  1910.269  is  many 
times  misunderstood.  [S]ome  people  believe 
that  a  worker  can  get  closer  than  the 
minimum  approach  distance  to  an  energized 
primary  conductor  when  working  alone.  This 
should  not  be  true.  .  .  . 

If  the  standard  is  going  [to]  allow  a  one 
person  crew  to  work  around  energized 
primary  conductors  of  voltages  greater  than 
600  volts,  then  it  should  be  clear  that 
minimum  approach  distances  must  be 
maintained.  In  the  case  of  underground 
distribution  equipment,  the  same  detailed 
restrictions  should  be  explained.  Many  times 
during  an  underground  circuit  outage,  a 
worker  opens  the  equipment  doors  and  is 
within  the  minimum  approach  distances  of 
the  energized  cables,  both  “live  front 
terminations”  and  “dead  front  elbows”.  The 
established  minimum  approach  distances 
.should  be  maintained  at  all  times,  in  any 
work  situation,  to  ensure  worker  safety.  If 
the.se  distances  cannot  bo  maintained,  rubber 
insulating  cover-up  equipment  .should  be 
imstalled.  [Ex.  ()23()] 

In  tlii.s  regard,  jiaragraph  (b)(3)  doc.s 
not  cxcu.so  ct)mplianco  with  othorwi.so 
a])pli(:ahl(:  minimum  ajjproach-di.stancc 
rocjuiromont.s.  O.SIIA  provion.sly 
clarified  exi.sting  §  1919.269(l)(l),  from 
which  it  adopted  final  paragrajjh  (h)(3), 
explaining  that  an  employee!  i.s 
“expo.sed  to  contact”  for  j)urpo.se.s  of 
§  191().269(1)(1)  when  he  or  .she  i.s  in  a 
working  po.sition  from  which  he  or  .she 
can  reacli  or  take  a  conductive  object 
within  the  electrical  component  of  the 
minimum  approach  di.stance.^^®  (See 
the  summary  and  explanation  for  final 
§  1926.960(c)(1)  later  in  this  .section  of 
the  preamble  for  a  discussion  of  the 


See  the  letter  of  interpretation  dated  October 
18, 1995,  to  Mr.  Lonnie  Bell,  http://wiM\'.osha.gov/ 
pls/oshaweb/owadisp.show_documcnt?p_table= 
INTERPBETATIONSepJd=21 981.) 
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electrical  component  of  the  minimum 
approach  distance.)  OSHA  notes  that  an 
employee  who  is  “exposed  to  contact” 
with  an  energized  part  under  this 
interpretation  is  still  “exposed  to 
contact”  with  the  energized  part  even 
when  insulation  covers  the  part,  the 
employee,  or  both.  (See  final 
§§  1910.269(x)  and  1926.968  (defining 
“exposed”  as  not  isolated^’’®  or 
guarded;^^^  merely  covering  a  conductor 
or  an  employee  with  insulation  does  not 
provide  guarding  or  isolation).)  The 
Agency  also  notes  that  a  second 
employee  may  be  required  when 
employees  can  reach  or  take  a 
conductive  object  into  the  electrical 
component  of  the  minimum  approach 
distance  as  they  are  approaching  or 
leaving  their  final  work  positions  or 
moving  from  one  work  position  to 
another. 

Mr.  Junga  with  UWUA  Local  223  was 
concerned  that  “[e]mployers  are 


’^®The  proposed  rule  and  existing  §  1910.269  did 
not  define  “isolated.”  However,  existing  Subpart  V 
did  define  that  term  in  §  1926.960  as  “not  readily 
accessible  to  persons  imless  special  means  of  access 
are  used.”  This  definition  is  identical  to  the 
definition  of  this  term  in  OSHA’s  electrical 
standards  for  general  industry  (§  1910.399)  and 
construction  (§  1926.449)  and  in  the  2002  NESC 
(Ex.  0077).  This  definition  also  is  consistent  with 
the  use  of  the  term  “exposed  to  contact”  in  final 
paragraph  (b)(3).  OSHA  believes  that  defining 
“isolated”  will  help  clarify  the  final  rule. 
Consequently,  OSHA  included  the  definition  of 
“isolated”  in  final  §§  1910.269(x)  and  1926.968. 

The  Agency  also  included  “exposed  to  contact”  as 
a  synonym  in  the  definition  of  “exposed”  to  clarify 
that  the  definition  of  “exposed”  also  applies  to  the 
term  used  in  final  paragraph  (b)(3). 

Section  1926.968  defines  “guarded”  as 
“lc]overed,  fenced,  enclosed,  or  otherwise 
protected,  by  means  of  suitable  covers  or  casings, 
barrier  rails  or  screens,  mats,  or  platforms,  designed 
to  minimize  the  possibility,  under  normal 
conditions,  of  dangerous  approach  or  inadvertent 
contact  by  persons  or  objects.”  Subpart  V 
recognizes  two  methods  of  guarding:  barriers  (or 
enclosures),  which  serve  to  “minimize  the 
|)ossil)ility  .  .  .of.  .  .  inadvertent  contact,”  and 
guarding  by  location,  which  serves  to  “minimize 
the  possibility  .  .  .  of  dangerous  a|)proach.”  As 
explained  in  the  note  to  final  (j  1926. 96(>(f)(1 ),  the 
2602  NE.SC  contains  guidelines  for  the  dimensions 
of  clearance  distances  ahont  electric  e(|uipment  in 
snhstations.  O.SIIA  consiihns  tlnt.se  clearance 
distances  as  minimizing  the  |)ossihility  of 
dangerous  apjnoach  for  em))loye(ts  and  considers 
miergized  |)arts  conforming  to  the  chtarancr; 
distances  in  the  2002  NE.S(;  to  he  guarded,  unless 
(iinployees  hy|)ass  th(».se  distances  (for  example,  hy 
accessing  a  “guarded”  area).  (See  also  the  summary 
and  (ixplanation  for  final  §1926.966(0(1)  later  in 
this  .section  of  the  preamble.) 

i^"IEEE  .Std  516  further  clarifitis  the  treatment  of 
insulated  cables  (Exs.  0041 , 0532).  Eor  example, 
.Section  4.9.1  of  Il'iEE  .Std  516-2009  states: 

The  following  are  considered  to  be  live  parts  at 
their  normal  operating  voltage  unless  they  are 
])roperly  grounded: 

— Conductors — insulated  unless  they  have  solidly 
grounded  and  tested  shields  (The  condition  of  the 
conductor  insulation  exposed  to  weather  is 
unknown  and  may  be  damaged  or  defective.)  [Ex. 
0532] 


pushing  for  more  one-person  crews  and 
asking  [them]  to  do  more  [of]  the  work 
that  historically  has  been  performed  by 
two  or  more  qualified  persons”  (Ex. 

0197). 

In  response,  OSHA  reiterates  that  the 
exceptions  from  the  two-person  rule, 
which  are  specified  in  final  paragraph 
(b)(3)(ii)  and  are  based  on  existing 
§  1910.269(l)(l)(ii),  will  be  interpreted 
and  applied  narrowly.  Paragraph 
(b)(3)(ii)(A)  permits  an  employee  to 
work  alone  to  perform  routine  circuit 
switching,  as  long  as  the  employer  can 
demonstrate  that  conditions  at  the  site 
allow  safe  performance  of  this  work. 
Employees  have  been  injured  during 
switching  operations  when  unusual 
conditions,  such  as  poor  lighting,  bad 
weather,  or  hazardous  configuration  or 
state  of  repair  of  the  switching 
equipment,  were  present  (269-Ex.  9-2). 

If  there  is  poor  lighting,  for  example,  the 
employer  may  be  unable  to  demonstrate 
that  the  operation  can  be  performed 
safely  by  one  employee;  the  employer 
could,  however,  elect  to  provide 
supplemental  lighting  adequate  to  make 
it  safe  for  an  employee  to  work  alone. 

Paragraph  (b)(3)(ii)(B)  permits  one 
employee  to  work  alone  with  live-line 
tools  if  the  employee  is  positioned  so 
that  he  or  she  is  neither  within  reach  of, 
nor  otherwise  exposed  to  contact  with, 
energized  parts.  Accidents  involving 
hot-stick  work  have  typically  occurred 
only  when  the  employee  was  close 
enough  to  energized  parts  to  be 
injured — either  through  direct  contact  or 
by  contact  through  conductors  being 
handled  (269-Ex.  9-2). 

Finally,  paragraph  (b)(3)(ii)(C)  permits 
one  employee  to  work  alone  on 
emergency  repairs  necessary  to 
safeguard  the  general  public.  OSHA  will 
generally  consider  .situations  in  which 
there  is  a  downed  energized  power  line, 
an  energized  power  line  on  an  occujiied 
vehicle,  or  a  service  outage  to  life- 
snjiport  e(|uij)inent  to  he  emergency 
situations  for  which  an  einj)loy(!e  can 
work  alone  lo  safeguard  the  jnihlic. 
Whether  outages  to  street  lights,  traffic 
lights,  or  homes  are  emergency 
situations  for  jnirjioses  of  final 
|)aragraph  (h)(3)(ii)(0)  depends  on  many 
factors,  including  the  extent  and 
expected  duration  of  the  outage  and  the 
availability  of  alternative  means  of 
protecting  the  puhlic,  such  as  the 
availability  of  police  or  other  officials  to 
manage  or  stop  traffic  at  intersections  in 
the  absence  of  working  .stoplights. 
Because  hospitals  and  similar  patient- 
care  facilities  usually  have  backup 
generators,  outages  of  circuits  supplying 
these  facilities  will  not  generally  be 
deemed  to  fall  under  final  paragraph 
(b)(3)(ii)(C). 


Minimum  Approach  Distances 

Paragraph  (c)(1)  in  the  final  rule  sets 
requirements  for  minimum  approach 
distances.  Paragraph  (c)(l)(i)  requires 
employers  to  establish  minimum 
approach  distances  no  less  than  the 
distances  computed  by  the  equations  set 
in  Table  V-2  for  ac  systems  or  Table  V- 
7  for  dc  systems.  (The  equations  in 
Table  V-2  in  the  final  rule  are  described 
and  explained  later  in  this  section  of  the 
preamble.)  Paragraph  (c)(l)(iii)  of  the 
final  rule  requires  the  employer  to 
ensure  that  no  employee  approaches,  or 
takes  any  conductive  object,  closer  to 
exposed  energized  parts  than  the 
employer’s  established  minimum 
approach  distance,  except  as  permitted 
in  paragraphs  (c)(l)(iii)(A),  (c)(l)(iii)(B), 
and  (c)(l)(iii)(C)  (as  explained  later  in 
this  section  of  the  preamble). 

Table  V-2  provides  equations  for  the 
employer  to  use  to  compute  minimum 
approach  distances  under  paragraph 
(c)(l)(i).  The  equations  vary  depending 
on  voltage  and,  for  phase-to-phase 
voltages  of  more  than  72.5  kilovolts,  on 
whether  the  exposure  is  phase-to-phase 
or  phase-to-ground. 

Paragraph  (c)(l)(ii)  in  the  final  rule 
provides  that,  no  later  than  April  1, 

2015,  for  voltages  over  72.5  kilovolts, 
the  employer  determine  the  maximum 
anticipated  per-unit  transient 
overvoltage,  phase-to-ground,  through 
an  engineering  analysis  or  assume  a 
maximum  anticipated  per-unit  transient 
overvoltage,  phase-to-ground,  in 
accordance  with  Table  V-8.  The 
employer  must  make  any  engineering 
analysis  conducted  to  determine 
maximum  anticipated  per-unit  transient 
overvoltage  available  upon  request  to 
affected  employees  and  to  the  A.ssistant 
Secretary  or  designee  for  examination 
and  copying.  When  tlie  employer  uses 
jiortahle  protective  gajis  to  control  the 
niaximuin  tran.sient  overvoltage,  final 
paragrajih  ((:)(!  )(ii)  al.so  recjuires  that  the 
value  of  the  inaxinuini  anticijiated  per- 
iinit  tran.sient  overvoltage,  pha.s(!-to- 
groimd,  inust  providi;  for  five  standard 
deviations  between  the  statistical 
sparkov(!r  voltage  of  the  gaj)  and  tlu; 
.statistical  withstand  voltage 
corresjionding  to  the  electrical 
component  of  the  miniinuin  a))proach 
distance. 

Under  Appendix  B  to  exi.sting 
§  1910.269,  employers  u.se  engineering 
analyses  to  determine  any  reductions  in 
maximum  tran.sient  overvoltages  below 
the  maximum  values  listed  in  Table  R- 
7  and  Table  R-8.  Also  under  Appendix 
B  to  existing  §  1910.269,  when  an 
employer  is  using  portable  protective 
gaps,  it  determines  minimum  approach 
distances  using  a  specific  methodology 
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that  provides  for  five  standard 
deviations  between  the  statistical 
sparkover  voltage  of  the  gap  and  the 
statistical  withstand  voltage 
corresponding  to  the  electrical 
component  of  the  minimum  approach 
distance  at  the  worksite.  OSHA 
incorporated  both  of  these  performance 
requirements  in  final  paragraph 
(c)(l)(fi)-  To  explain  terms  used  in  final 
paragraph  (cKlKii),  OSHA  also  added 
definitions  of  “statistical  sparkover 
voltage”  and  “statistical  withstand 
voltage”  to  final  §  1926.968.  Statistical 
sparkover  voltage  is  a  transient 
overvoltage  level  that  produces  a  97.72- 
percent  probability  of  sparkover  (in 
other  words,  two  standard  deviations 
above  the  voltage  at  which  there  is  a  50- 
percent  probability  of  sparkover). 
Statistical  withstand  voltage  is  a 
transient  overvoltage  level  that  produces 
a  0.14-percent  probability  of  sparkover 
(in  other  words,  three  standard 
deviations  below  the  voltage  at  which 
there  is  a  50-porcont  probability  of 
sparkover).  C)SHA  based  both 
definitions  on  definitions  in  IFEE  Std 
516-2009  (Ex.  0532). 

Table  V-7  contains  minimum 
approach  di.stances  for  dc  systems.  In 
Table  V-7,  tbe  applicable  minimum 
approach  distance  depends  on  tbe 
maximum  anticipated  ])er-nnit  transient 
ov(!rvoltage  and  tbe  maximum  line-to- 
gronnd  voltage.  In  accordance  with  final 
paragraph  (c)(l)(ii)  and  Table  V-8,  aii 
employer  using  Table  V-7  must 
determine  the  maximum  anticipated 
])er-nnit  transient  overvoltage  through 
an  engineering  analysis  that  is  made 
available  upon  request  to  affected 
employees  and  to  the  Assistant 
Secretary  or  designee  for  examination 
and  copying  or  must  assume  a 
maximum  per-unit  transient  overvoltage 
of  1.8. 

Paragraph  (c)(l)(i)  makes  it  clear  that 
the  required  minimum  approach 
distances  are  based  on  engineering 
principles  that  OSHA  adopted  in  the 
final  rule.  The  Agency  is  adopting  the 
equations  and  the  engineering 
principles  behind  the  minimum 
approach  distances  rather  than  just 
setting  distances  as  it  did  when  it 
promulgated  §  1910.269  in  1994.  This 
paragraph  also  ensures  that  the 
minimum  approach  distance 
maintained  by  each  employee  is 
appropriate  for  the  workplace  rather 
than  for  the  industry  in  general.  OSHA 
believes  that  this  approach  will  better 
protect  each  employee  than  existing 
§  1910.269  and  the  proposed  rule. 

The  minimum  approach  distances  set 
by  Table  V-2  for  phase-to-phase  system 
voltages  of  72.5  kilovolts  and  less  do  not 
vary  based  on  worksite  conditions 


provided  the  altitude  is  900  meters 
(3,000  feet)  or  less  above  sea  level. 
Therefore,  OSHA  calculated  the 
minimum  approach  distances  for  these 
voltages  and  listed  them  in  Table  V-5  in 
the  final  rule.  Note  1  in  Table  V-2 
provides  that,  for  voltages  up  to  72.5 
kilovolts,  employers  may  use  the 
precalculated  minimum  approach 
distances  in  Table  V-5  provided  the 
worksite  is  at  an  elevation  of  900  meters 
or  less. 

Minimum  approach  distances  for 
phase-to-phase  system  voltages  of  more 
than  72.5  kilovolts  will  vary  depending 
on  conditions  present  at  the  worksite 
and  possibly  the  work  practices  used  by 
employees.  Parameter  C  in  the  equation 
for  these  voltages  varies  depending  on 
whether  an  insulated  tool  or  conductive 
object  is  in  the  approach  distance  (gap) 
between  the  employee  and  the 
energized  part  (if  the  employee  is  at 
ground  potential  or  at  the  potential  of  a 
different  energized  part)  or  between  the 
employee  and  ground  (if  the  employee 
is  at  the  ])otential  of  the  energized  ])arl). 
Eor  j)hase-to-ground  exposures,  if  tbe 
emj)loyer  can  demonstrate  that  there  is 
only  air  in  tins  gap,  then  Cecpials  t).()1. 
Eor  pbas(!-to-])base  exposures,  if  tbe 
(nnployer  can  demonstrate  that  no 
insulated  tool  spans  the  gap  and  that  no 
large  conductive  object  is  in  tbe  gaj), 
then  C  equals  0.1)1.  In  all  other  cases,  E’ 
equals  0.011.  When  an  employee  is 
climbing  on  a  structure  or  performing 
live-line  barehand  work,  OSHA  expects 
that  there  normally  will  only  be  air 
present  in  the  gap,  and  the  equation  will 
produce  a  smaller  minimum  approach 
distance  than  if  the  employee  is  using 
an  insulated  tool  to  work  on  energized 
parts. 

The  saturation  factor,  a,  in  the 
equation  for  system  voltages  of  more 
than  72.5  kilovolts  varies  depending  on 
whether  the  exposure  is  phase-to- 
ground  or  phase-to-phase.  For  phase-to- 
ground  exposures,  the  saturation  factor 
will  be  reduced  slightly,  resulting  in 
smaller  minimum  approach  distances. 
As  explained  in  Note  3  in  Table  V-2, 
unless  the  employer  can  demonstrate 
that  no  insulated  tool  spans  the  gap  and 
that  no  large  conductive  object  is  in  the 
gap,  the  employer  must  calculate  the 
saturation  factor  using  the  phase-to- 
ground  equations  (with  the  peak  voltage 
for  phase-to-phase  exposures),  even  for 
phase-to-phase  exposures. 


’  78  Live-line  barehand  work  is  work  performed 
with  the  employee  at  the  same  potential  as  one  of 
the  phase  conductors.  The  employee  is  insulated, 
by  air  or  mother  insulating  medium,  from  the  other 
phase  conductors  and  from  ground. 


Finally,  in  the  equation  for 
phase-to-phase  system  voltages  of  more 
than  72.5  kilovolts  represents  the 
maximum  phase-to-ground  anticipated 
per-unit  transient  overvoltage,  which 
can  vary  from  worksite  to  worksite. 

For  voltages  over  72.5  kilovolts, 
employers  may  use  the  minimum 
approach  distances  in  the  tables  in 
Appendix  B  provided  the  worksite  is  at 
an  elevation  of  900  meters  or  less.  The 
tables  in  Appendix  B  contain  minimum 
approach  distances  for  various  values  of 
T.  In  accordance  with  final  paragraph 
(c)(l)(ii),  the  employer  must  determine 
T  through  engineering  analysis  or  use 
the  maximum  T  from  Table  V-8. 

For  phase-to-phase  system  voltages  of 
more  than  5,000  volts,  the  altitude- 
correction  factor  applies  when  the 
worksite  is  at  an  elevation  of  more  than 
900  meters  above  sea  level.  When  the 
worksite  is  at  thc.se  higher  elevations, 
the  employer  must  use  the  appropriate 
altitude  correction  factor  from  Table  V- 
4  when  calculating  minimum  aj)proacb 
distances.  Table  V-2  explains  bow  to 
aj)])ly  tbe  altitude  correction  factors  in 
comjmting  minimum  a})proacb 
distances. 

As  noted  earli(!r,  ])aragra])h  (c)(l)(i) 
recjuires  einj)loy(!rs  to  establish 
minimum  apj)roacb  di.stauces.  Because 
tbe  elevation  and  inaximum  transient 
overvoltage  may  vary  from  worksite  to 
worksite,  each  minimum  approacb 
distance  established  by  tbe  employer 
must  be  appropriate  for  tbe  worksite 
involved.  Employers  can  avoid 
establishing  separate  distances  for  every 
worksite  by  using  worst-case  values  for 
elevation  and  7’ or  by  grouping 
worksites  by  ranges  for  elevation  and  T. 

Paragraph  (c)(1)  of  proposed 
§  1926.960  would  have  required 
employers  to  ensure  that  employees 
maintain  minimum  approach  distances 
from  exposed  energized  parts.  Proposed 
Table  V-2  through  Table  V-6  specified 
the  minimum  approach  distances.  This 
proposed  provision  was  borrowed  from 
existing  §  1910.269(1)(2),  although,  as 
described  later,  OSHA  proposed  to 
make  minor  changes  to  the  minimum 
approach  distances  listed  in  the  existing 
§1910.269  tables. 

Electric  power  systems  operate  at  a 
given  nominal  voltage.  However,  the 
actual  voltage  on  a  power  line  varies 
above  and  below  that  nominal  voltage. 
For  brief  periods,  the  instantaneous 
voltage  on  a  line  can  be  3  or  more  times 
its  nominal  value  (Ex.  0532). 

The  safe  minimum  approach  distance 
assures  that  an  electric  arc  will  not 


’88  T  is  the  ratio  of  the  2-percent  statistical 
switching  overvoltage  expected  at  the  worksite  to 
the  nominal  peak  line-to-ground  voltage  of  the 
system. 
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form,  even  under  the  most  severe 
transient  overvoltages  that  can  occur  on 
a  system  and  even  when  the  employee 
makes  errors  in  maintaining  the 
minimum  approach  distance.  To 
determine  what  this  distance  is  for  a 
specific  voltage,  OSHA  must  first 
determine  the  size  of  the  air  gap  that 
must  be  present  to  prevent  arc- over 
during  the  most  severe  overvoltage  that 
can  reasonably  be  expected  to  occur  on 
the  system.  This  gap  is  the  electrical 
component  of  the  minimum  approach 
distance.  To  determine  the  minimum 
safe  approach  distance,  OSHA  must  add 
extra  distance  to  account  for  ergonomic 
considerations  (that  is,  human  error). 

The  electrical  component  depends  on 
five  factors: 

(1)  The  maximum  voltage, 

(2)  The  wave  .shape  of  this  voltage, 

(3)  The  configuration  of  the 
“(ilectrodes”  forming  the  end  points  of 
the  ga}), 

(4)  'I  he  insulating  medium  in  the  gap, 
and 

(.'i)  The  atmospheric  conditions. 

In  (ixisling  §  ini().2{)9,  iind  in  the 
IH'opo.sal  for  this  rulemaking,  O.Sl  lA 
horrowed  its  ajjproach  for  .setting 
minimum  apjiroach  distances  from  a 
cons(!nsn.s  standard,  namely  the  NlvSti. 
O.SIIA  based  the  minimum  ap|)roach 
distcinces  in  existing  §191().2()!)  on  the 
1?)93  edition  of  the  NlvSC.  In  this 
rnhnnaking,  O.SIIA  propo.sed  to  adopt 
slightly  revi.sed  minimum  apjjroach 
distances  for  both  §  1910. 2(19  and 
snhpart  V;  the  revi.sed  minimum 
approach  di.stances  in  the  proposal  were 
drawn  from  the  updated,  2002  edition  of 
the  NESC:. 

To  develop  the  minimum  approach 
di.stance  tables  for  the  1993  standard, 
NESC  Subcommittee  8  adopted  the 
following  principles; 

•  ANSI/IEEE  Std  516  was  to  be  the 
electrical  basis  of  the  NESC  Rules  for 
approach  distances  for  alternating-  and 
direct-current  voltages  above  72.5 
kilovolts. Distances  for  lower  voltages 
were  to  be  based  on  ANSl/lEEE  Std  4. 
The  application  of  ANSI/IEEE  Std  516 
included  the  formula  used  by  that 
standard  to  derive  electrical  clearance 
distances. 

•  Altitude  correction  factors  were  to 
be  in  accordance  with  ANSl/lEEE  Std 
516. 

•  The  maximum  design  transient- 
overvoltage  data  to  be  used  in  the 


’81  ANSI/IEEE  Std  516-1987  (the  edition  in  effect 
when  NESC  Subcommittee  8  revised  the  minimum 
approach  distances  for  the  1993  NESC)  listed  values 
for  the  electrical  component  of  the  minimum 
approach  distance,  both  for  air  alone  as  an 
insulating  medium  and  for  live-line  tool  sticks  in 
air,  that  were  accepted  as  being  accurate  when  the 
standard  was  adopted  (by  IEEE)  in  1987. 


development  of  the  basic  approach 
distance  tables  were: 

•  3.0  per  unit  for  voltages  of  362 
kilovolts  and  less 

•  2.4  per  unit  for  500  to  550  kilovolts 

•  2.0  per  unit  for  765  to  800  kilovolts 

•  All  phase-to-phase  values  were  to 
be  calculated  from  the  EPRI 
Transmission  Line  Reference  Book  for 
115  to  138  kilovolts. 

•  An  ergonomic-movement  factor 
(inadvertent  component)  that  accounted 
for  errors  in  judging  the  approach 
distance  was  to  be  added  to  all  basic 
electrical  approach  distances  (electrical 
component)  for  all  voltage  ranges.  A 
distance  of  0.31  meters  (1  foot)  was  to 
be  added  to  all  voltage  ranges  for  the 
ergonomic  component.  An  additional 
0.3  meters  (1  foot)  was  to  be  added  to 
voltage  ranges  below  72.6  kilovolts. 

•  The  voltage  reduction  allowance  for 
controlled  m.'iximnm  transient 
overvoltage  was  to  he  .such  that  the 
mininunn  allowable  approach  di.stance 
was  not  le.ss  than  the  ajjjuoach  di.stance 
specified  for  tlui  highe.st  voltage;  listed 
for  the  given  riinge. 

•  The  transient  overvoltage  tables 
were  to  he;  :ipplie;el  eenly  at  ve)lt:ige 
riinge;.s  inclusive;  e)f  72. ti  tee  800  kilejveelts. 
All  t<il)le;.s  we;re;  to  he;  e;.st<'ihli.she;el  using 
the;  higher  veeltiige;  eef  e;<ie;h  se;|);ir;ite; 
ve)lt<ige;  nmge. 

Alte;r  pnt)lie:<itie)n  e)f  O.SHA’s  ])re)pe).seei 
rule;  in  2005,  the  lEl'iE  te;chnical 
e:e)mmitt(;e  re;sj)e)n.sit)h;  fe)r  revising 
Stanelarel  51  (i  iel(;ntifieel  what  in  its  vi(;w 
was  an  euror  in  calculating  the; 
minimum  appre)ach  distances  in  the 
IEEE  standard  that  potentially  affected 
the  validity  of  the  minimum  approach 
di.stances  in  the  2002  NESC  and  OSHA’s 
proposed  nile.  IEEE  Std  516  was  revised 
in  2009  to  address  the  i.s.sue  identified 
by  the  technical  committee.  (The  error 
ieientified  by  the  IEEE  committee  is 
discussed,  at  length,  later  in  this  section 
of  the  preamble.)  In  light  of  the  IEEE 
revision  process,  OSHA  twice  reopened 
the  record  on  subpart  V,  first  in  October 
2008  and  again  in  September  2009,  to 
solicit  additional  comments  on 
minimum  approach  distances.  (See  73 
FR  62942,  Oct.  22,  2008;  74  FR  46958, 
Sept.  14,  2009.)  The  Agency  requested 
information  on  whether  there  was  an 
error  in  the  method  OSHA  used  to 
calculate  the  proposed  minimum 
approach  distances  and  on  what  basis 
OSHA  should  set  minimum  approach 
distances.  A  public  hearing  was  held  on 
these  issues  in  October  2009. 

In  response  to  the  issues  OSHA  raised 
about  the  minimum  approach  distances, 
EEI,  IBEW,  and  the  NESC  urged  the 
Agency  to  delay  issuing  revised 
minimiun  approach  distances  until  after 
IEEE  approved  the  next  update  of  the 


NESC  in  2012. (See,  for  example,  Exs. 
0545.1,  0551.1,  0552.1;  Tr2.  40-41,  72- 
75,  151-154.)  The  commenters 
maintained  that,  in  writing  the 
respective  standards,  the  NESC 
subcommittees  give  greater  weight  to 
the  practical  effects  of  its  rules  than 
does  the  IEEE  subcommittee  responsible 
for  IEEE  Std  516.  The  commenters  also 
maintained  that  an  OSHA  standard 
setting  minimum  approach  distances 
that  turn  out  to  be  different  from  the 
distances  in  the  2012  NESC  could  cause 
confusion. 

The  chair  of  Subcommittee  8  of  the 
NESC,  Mr.  James  Tomaseski,  testified 
that  the  NESC  serves  as  the  authority  on 
safety  requirements  for  electric  power 
.sy.stems,  that  (at  the  time  of  his 
testimony)  the  NESC  had  yet  to  act  on 
the  revi.sed  methodologies  in  IEEE  Std 
516-2009  for  calculating  minimum 
ajJi)roach  di.stances,  aiul  that  NESC 
Subcommittee  8  would  tran.scrilM;  the 
(aigineering  information  contained  in 
tin;  2009  IEEE  516  standard  into  a  ns(;r- 
lri(;ndly  format  (Tr2.  34-41  )."*•*  I  h; 
.stat(;d: 

Nl'i.SC’.s  .Sul)(:(jiiiinitl(;(;  }<  has  tin;  task  of 
Iryiiig  to  iiiako  .s(;ii.s(;  of  and  k(;o|)  ii|)  with  this 
evolving  |)rohl(;in  |oi  a(lo|)tiiig  a(l<;(|iiato 
ininiiiuiin  a|)))roa(:h  (listaiH;(;s|.  .Simply  jxit, 
tlio  ll';!';!';  .sit)  mad  lahlos  as  tlioy  an; 
jaihlishod  today  in  that  |2()()!l|  guide  are 
conhising. 

This  tak(;s  ns  to  tlx;  |)oint  what 
.Suhcommittec;  B  reernnmends  to  (I.SHA  for 
this  Knh;  making.  The  agency  should  rccali/.c; 
this  is  a  difficult  issue,  not  cudy  for  the 
l  echnical  .Suhcommilt(;e  rc;s])onsihle  for  the 
different  Codes,  but  most  importantly  for  the 
users  of  the  Rides.  The  MAD  concept  has 
been  around  for  a  long  time.  Even  though 
new  engineering  principles  continue  to  be 
developed,  industry  performance  associated 
with  these  rules  [has]  to  be  considered. 
***** 

When  OSHA  revisels]  this  Rule,  these 
c;hanges  are  somewhat  permanent.  This  rule 
will  probably  not  be  revised  again  for  a  long 
time.  Subcommittee  8  wants  to  do  their  part 
to  make  sure  the  MAD  [cjoncepts  get  fixed 
correctly  this  time.  The  NESC  Subcommittee 
8  recommends  that  OSHA  leave  the  record 
open  until  the  time  the  Subcommittee  has  the 
opportunity  to  review  public  comments  as  to 
what  MAD  values  should  be  in  the  NESC. 
[Tr2.  39^1) 

IBEW  also  maintained  that  the  OSHA 
standard  should  be  consistent  with  the 
2012  NESC  (Tr2.  151-152).  Testifying 
on  behalf  of  IBEW,  Mr.  Donald  Hartley 
stated: 


’82 IEEE  approved  the  2012  NESC  on  April  14, 
2011,  and  ANSI  approved  the  2012  NESC  as  an 
American  National  Standard  on  June  3,  2011. 

’83  The  2012  NESC  adopts  the  2009  IEEE  Std  516 
distances  for  certain  voltage  ranges  and  values  of  T 
and  permits  an  engineering  determination  of 
minimum  approach  distances  as  an  alternative. 
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rho  IHliW  bcliovos  tlio  rosponsihility  for 
(l(!voloj)iiif>  lininiimiin  «])j)roa(:h  di.stancos 
nisicUis  with)  llio  NliSf;.  Toohnioal 
.Siihcomiiiittoo  8  on  Work  Riilos,  tho  body 
r(:.s))onsiblo  for  writing  I'art  IV  of  tlio  Nl'iSC. 
wboro  MAI)  Kidos  and  l  ablos  aro  located, 
sboiild  |sot  tho  rules]  for  OSIIA  to  follow. 

I  be  NlvSd  is  adopted  by  many  .states  in  the 
IJ..S.  The  IJ.S.  [Kuralj  blectric  Stnvice 
re(|uires  member  cooperatives  to  follow  the 
NbSCl  if  they  receive  government  loons. 

Many  public  power  utilities,  municipalities 
are  not  covered  by  OSHA.  1  ho  NKSC  in  these 
instances  becomes  the  rule  to  follow. 
***** 

The  IBEW  strongly  recommends  that 
OSHA  keep  this  record  open  until 
Subcommittee  8  has  the  opportunity  to 
review  public  comment  on  this  issue  and 
develop  final  Code  Language  on  the  MAD 
principles  and  Rules.  [Id.] 

EEI  argued  that,  if  OSHA  failed  to 
follow  NESC  action  on  minimum 
approach  distances,  the  final  rule  could 
differ  from  the  2012  NESC  and  create 
confusion  for  the  electric  utility 
industry  (Ex.  0545.1).  Mr.  Stephen 
Yohay,  counsel  for  EEI,  described  the 
potential  for  confusion  over  differing 
standards  as  follows: 

The  other  question  you  asked  is  whether 
[there  is]  confusion  in  the  industry  [resulting 
from  the  fact  that  there  are  currently 
differences  between  the  minimum  approach 
distances  in  the  existing  OSHA  standards 
and  the  distances  in  the  consensus 
standards],  and  I  am  going  to  answer  this 
anecdotally  based  on  my  experience  in 
representing  employers  in  this  industry. 

I  have  often,  not  often,  but  more  than 
occasionally  heard  confusion  expressed  as  to 
which  standards  are  the  applicable 
standards,  whether  they  are  the  OSHA 
standards,  whether  they  are  the  NESC 
standards.  And  as  you  heard  Mr.  Tomaseski 
say  various  companies  adopt  different 
[distances]  for  their  own  work  practices. 

Now  when  you  throw  in  the  element  of 
State  plans,  you  further  confuse  the  mix.  So 
I  think  there  is  some  confusion  and  I  think 
you  all  heard  him  say  here  earlier,  and  I 
think  we  all  agree  it  is  time  for  there  to  be 
consistency.  [Tr2.  102-103] 

EEI  also  pointed  out  that  Section 
6(b)(8)  of  the  OSH  Act  requires  OSHA 
to  explain  deviations  from  national 
consensus  standards  (Ex.  0545.1).  Mr. 
Charles  Kelly  testified  to  this  point  on 
behalf  of  EEI,  as  follows: 

Section  6(b)(8)  of  the  Act  expresses  that 
OSHA  standards  should  not  deviate  from 
National  Consensus  Standards  without  an 
adequate  statement  of  reason. 

The  NESC  Committee  may  or  may  not 
adopt  the  precise  distances  stated  in  the  IEEE 
documents.  Therefore,  if  OSHA  incorporates 
the  IEEE  distances  in  a  final  standard  that  is 
promulgated  in  the  next  year  or  so,  OSHA 
[may]  soon  find  its  final  standard  at  odds 
with  even  the  newest  version  of  the  NESC. 

The  NESC,  however,  is  well  recognized  as 
the  preeminent  National  Consensus  Standard 


on  clearance  distances  for  elec:tric  utility 
work  on  bigli  voltage  lines  and  eciuipment. 
.Such  a  result  could  only  create  c:oniusion  in 
tb(!  industry.  ]  rr2.  7'.i] 

Mr.  Kelly  jil.so  maintciined  that  the  NESC 
give.s  greater  weight  to  the  jmactical 
application  of  its  rules  than  does  li'lEE 
and  that  OSHA  shoidd  adhere  to  its  past 
practice  of  basing  its  rules  for  minimum 
approach  distances  on  the  NESC, 
testifying: 

[B]y  virtue  of  the  nature  of  its  membership 
and  the  mission  of  its  Subcommittee  8,  we 
daresay  with  due  respect  to  IEEE  Committee 
516,  that  the  NESC’s  final  standards  on  Work 
Rules  tend  to  give  more  attention  to  the 
practical  impact  that  its  Rules  will  have  in 
the  workplace  than  do  IEEE  Technical 
Standards. 

[T]he  516  Standard  is  basically  an 
engineering  standard  and  built  that  way  on 
the  technical  issues  whereby  the  NESC 
Subcommittee  8  Standard:  it  deals  with  the 
Work  Rules  and  Worker  Protection  more 
specifically. 

***** 

The  usual  cycle,  and  as  I  mean  the 
historical  cycle  that  OSHA  has  followed,  is 
that  the  IEEE  516  Standard  develops  its 
standard,  ballots  it  and  publishes  the 
standard  over  a  period  of  time. 

The  NESC  Subcommittee  8  reviews  516, 
develops  their  standard,  tables,  ballots,  and 
publishes  it  in  that  order.  Then  OSHA 
usually  comes  in  and  reviews  the 
documented  proof  by  both  groups,  and 
incorporates  the  NESC  document  into  its 
particular  Rule. 

The  above  scenario  reflects  the  past 
practices  used  by  OSHA  in  its  development 
of  standards  affecting  electric  power 
generation,  transmission,  and  distribution 
work.  [Tr2.  73-74] 

Although  the  Agency  considered  the 
commenters’  suggestion  to  hold  the 
record  for  this  rulemaking  open  until 
IEEE  approved  the  2012  NESC,  OSHA 
concludes  that  it  is  unnecessary  to 
reopen  the  record  to  consider  the  2012 
NESC  in  this  rulemaking.  First,  OSHA 
does  not  agree  that  adopting  minimmn 
approach  distances  that  differ  from  the 
distances  in  the  2012  NESC  will 
produce  widespread  confusion  or  lead 
to  additional  risk  for  employees  in  the 
electric  power  industry.  As 
acknowledged  by  some  of  the 
rulemaking  participants,  the  distances 
in  existing  §  1910.269  and  Subpart  V 
differed  from  the  2009  edition  of  the 
NESC.  (See,  for  example,  Tr2.  53, 102- 
103.)  In  fact,  Mr.  Tomaseski  presented 
slides  showing  that  there  were  many 
differences  between  the  NESC,  IEEE  Std 
516,  and  the  OSHA  standards  (Ex. 

0568).  Rulemaking  participants  testified 
that  they  were  not  aware  of  any  specific 
safety  problems  arising  in  the  industry 
by  virtue  of  these  discrepancies.  (See, 
for  example,  Tr2.  58, 102, 104).  Also, 
counsel  for  EEI  admitted  that 


“[(dmjjloyers  are  at  least  following 
O.SHA  standards.  .  .  .  Some  are 
ex(:e(!ding  the  values  that  an*  in  the 
OSHA  standards  and  adopting  more 
conservative  standards”  (Tr2.  104).  In 
any  evemt,  evidence  in  tlie  record 
indicates  that  consen.sus  standards  are 
constantly  evolving  (.see  for  example, 

Tr2.  39-40,  142-143);  therefore,  if  the 
Agency  were  to  adopt  the  minimum 
approach  di.stances  from  the  2012 
NESC,  it  is  likely  that  there  woidd  be 
differences  between  the  OSHA  standard 
and  sub.sequent  editions  of  the  NESC. 

OSHA  does  not  believe  there  is  merit 
to  the  commenters’  suggestion  that  the 
existence  of  State  plan  programs  will  be 
an  additional  source  of  confusion  for 
employers.  As  noted  in  Section  XI, 
State-Plan  Requirements,  later  in  this 
preamble.  States  with  OSHA-approved 
occupational  safety  and  health  plans 
must  adopt  standards  that  are 
equivalent  to,  and  at  least  as  protective 
as,  this  final  rule  within  6  months  of  its 
promulgation.  Thus,  States  with  State 
plans  will  adopt  provisions  on 
minimum  approach  distances  that  are  at 
least  as  protective  as  the  provisions  in 
this  final  standard.  On  a  technical  issue 
such  as  minimum  approach  distances, 
OSHA  expects  that  most  States  with 
State  plans  will  choose  to  incorporate 
the  federal  provision  as  promulgated  in 
this  final  rule,  although  it  is  possible 
that  one  or  more  of  these  States  will 
adopt  more  protective  provisions.  Even 
if  some  States  do  adopt  more  protective 
standards,  OSHA  does  not  believe  that 
the  resultant  differences  will  result  in 
any  significant  confusion  for  employers. 

Public  electric  utilities  in  States  with 
State  occupational  safety  and  health 
plans,  including  plans  that  cover  only 
State  and  local  government  employees, 
will  be  required  to  comply  with  the 
applicable  State  plan  standards.  Public 
electric  utilities  in  other  States  are  not 
covered  by  a  State  plan  or  by  the 
Federal  OSHA  standard  and  may  choose 
to  adhere  to  the  NESC.  Private-sector 
electric  utilities  must  comply  with  the 
Federal  or  State  plan  OSHA  standards 
that  cover  their  worksites.  This  scheme 
is  well  established,  and  OSHA  does  not 
believe  that  employers  will  have 
difficulty  determining  the  applicable 
requirements. 

As  noted  earlier,  IBEW  suggested  that 
a  conflict  between  the  OSHA  and  the 
2012  NESC  minimum  approach 
distances  could  be  problematic  for  loan 
recipients  in  the  United  States 
Department  of  Agriculture’s  (USDA) 
Rural  Development  Electric  Programs 
because,  according  to  the  union,  utilities 
receiving  USDA  loans  must  comply 
with  the  NESC  as  a  condition  of  their 
loans  (Tr2.  151).  These  USDA  programs 
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|)rovi(l(!  loans  lor  electric  .s(!rvic(!s  that 
ine(*l  certain  standards,  and  IHl'iW  is 
coiT(!ct  that  the  NRSC;  is  among  tin; 
standards  that  th(!.se  s(!rvic(!s  nnist  nnict 
(7  Cih’R  1724.50).  llow(!V(!r,  ev(!n  if  the 
loan  programs  retjuire  com])liance  with 
th(!  minimum  approach  distances  in  the 
NlvSC;,  emj)loyers  can  meet  both  the 
OSIIA  and  USDA  loan-jjrogram 
recjuirements  simply  hy  adopting  the 
more  c:onservative  (that  is,  larger) 
minimum  approach  distances. 

'I'herefore,  differences  between  the 
minimum  approach-distance  provisions 
in  this  final  rule  and  the  minimum 
approach  distances  in  the  2012  NESC 
should  not  be  a  problem  for  participants 
in  the  USDA  programs. 

Second,  the  Agency  does  not  believe 
that  considering  public  input  on  the 
2012  NESC  will  result  in  a  standard  that 
is  more  protective  than  the  final  rule. 
The  NESC  minimum  approach  distances 
are  based  on  the  minimum  approach 
distances  in  IEEE  Std  516-2009,  on 
which  OSHA  already  solicited  public 
comment  and  provided  opportunity  for 
additional  input  at  a  public  hearing  (74 
FR  46958).  The  2012  NESC  does  not 
include  any  additional  support  for  the 
IEEE  minimum  approach  distances, 
which,  as  explained  later  in  this  section 
of  the  preamble,  OSHA  rejected.  In 
addition,  reopening  the  record  for  this 
rulemaking  would  further  delay  the 
final  rule.  Therefore,  OSHA  concludes 
that  reopening  the  record  to  gather 
additional  public  comment  on  the  2012 
NESC  minimum  approach  distances  is 
unwarranted. 

Finally,  in  response  to  the 
commenters’  references  to  Section 
6(b)(8)  of  the  OSH  Act  the  Agency 
concludes  that,  with  respect  to 
minimum  approach  distances,  this  final 
rule  “will  better  effectuate  the  purposes 
of  [the]  Act”  than  the  2012  edition  of 
the  NESC.  (See  the  discussion  under  the 
heading  OSHA’s  requirements  on 
minimum  approach  distances  better 
effectuate  the  purpose  of  the  OSH  Act 
than  the  national  consensus  standard, 
later  in  this  section  of  the  preamble.) 

Some  commenters  maintained  that 
the  minimum  approach  distances  in  the 
2005  proposed  rule,  which  were  based 
on  the  2002  NESC,  were  safe  despite 
any  technical  errors  potentially  made  in 
calculating  those  distances.  (See,  for 
example.  Ex.  0545.1;  Tr2.  79-82.)  The 
commenters  argued  that  industry 
experience  establishes  the  safety  of  the 
existing  minimum  approach  distances 
in  §  1910.269.  (See,  for  example,  Exs. 
0545.1,  0551.1.) 

American  Electric  Power  argued 
against  adopting  minimum  approach 
distances  different  from  the  minimum 
approach  differences  in  OSHA’s 


])ropos<d,  relying  on  ciilcidations  they 
made  that  wen;  taken  from  a  |)aper  hy 
Vaisman  et  al."*'’  (fix.  0550.1).  Aimjrican 
I'ihictric  I’ower  d(!scrihed  this  m(4hod  as 
follows: 

'I1i(!  inotlioci  is  l)<is(!(l  on  etileiihiting  Vm)-*, 
(critical  flashevorl '"■'’I  voltage — (I'D)  and 
(leterinining  distances  from  the  Vmi'x  value  of 
conductor-to-condnctor  gaj)  test  data,  t  lie 
Vso'jf  is  derived  from  the  reijiiired  Vw 
(withstand  voltage),  using  the  line-to-line 
overvoltage  factor,  't'l  i..  t  he  required 
distance  for  (minimum  air  insulation 
distance)  and  MAD  is  then  taken  from  .  .  . 
Figure  1 3  in  an  IEEE  paper  by  Vaisman 
[footnote  omittedl  et  al.,  1993,  which 
represents  conduct or-to-conductor  gap  test 
data  from  five  different  laboratories.  Tbe  test 
data  is  based  on  a  =  0.50  (ratio  between  tbe 
negative  impulse  crest  and  tbe  phase  to 
phase  voltage)  which  provides  more 
conservative  results  for  Vso*  than  a  =  0.33 
(Figure  12  of  the  aforementioned  Vaisman 
paper),  [/d.) 

American  Electric  Power  calculated 
V5o%  to  be  2421  kilovolts  for  an  800- 
kilovolt  power  line  [id.].  From  Figure  13 
of  the  Vaisman  paper,  American  Electric 
Power  determined  that  the 
corresponding  minimum  air-insulation 
distance  (the  electrical  component  of 
the  minimum  approach  distance)  was 
6.52  meters  (21.4  feet)  and  that  the 
minimxun  approach  distance  (with  the 
ergonomic  component  included  as 
explained  later  in  this  section  of  the 
preamble)  was  6.82  meters  (22.4  feet). 
American  Electric  Power  contrasted  this 
with  the  corresponding  7.91-meter  (26- 
foot)  minimum  approach  distance 
proposed  by  OSHA  and  concluded  that 
the  proposed  value  was  adequately 
protective  [id.).  (See,  also.  Ex.  0545.1,  in 
which  EEI  makes  a  similar  argument 
based  on  the  Vaisman  paper.) 

As  explained  in  greater  detail  later  in 
this  section  of  the  preamble,  OSHA 
concludes  that  the  proposed  minimum 
approach  distances  do  not  provide 
adequate  safety  for  employees.  In 


’**4  Vaisman,  R.,  Fonseca,  J.  R.,  Andrade,  V.  H.  G., 
Almeida,  M.  A.,  Hattori,  H.  K.,  Melo,  M.  O.  B.  C., 
Teivelis,  F.,  Fernandes,  ].  H.  M.,  Silva,  J.  T.  S.,  Dias, 
L.  E.  N.,  Esmeraldo,  P.  C.  V.,  and  Samico,  R.  A.  M., 
‘‘Switching  Impulse  Strength  of  Compact 
Transmission  Lines,”  IEEE  Transactions  on  Power 
Delivery,  Vol.  8,  No.  3,  July  1993  (Ex.  0555). 

’85  IEEE  Std  516-2009  defines  “flashover”  as  ‘‘la] 
disruptive  discharge  through  air  around  and  over  a 
surface  of  solid  or  liquid  insulation,  between  parts 
at  different  potential  or  polarity,  produced  by 
application  of  voltage  wherein  the  breakdown  path 
becomes  sufficiently  ionized  to  mainteiin  an  electric 
arc”  (Ex.  0532).  That  standard  defines  “sparkover” 
as  ‘‘[a]  disruptive  discharge  between  preset 
electrodes  in  either  a  gaseous  or  a  liquid  dielectric” 
(id.).  Thus,  the  more  technically  correct  term  for  an 
electrical  discharge  across  an  air  gap  is  “sparkover.” 
However,  the  term  “flashover”  has  been  used 
historically  for  either  event,  and  this  preamble  uses 
these  terms  interchangeably.  The  critical  flashover 
distance,  V,^  or  Vso^,  is  the  distance  that  will 
flashover  50  percent  of  the  time  at  a  given  voltage. 


iiddition,  OSl  lA  fiiid.s  that  tb(!n!  am  two 
ba.sic  ])n)bl(:m.s  will)  American  Electric 
Fower’.s  com|)ari.soM  of  tbe  proposed 
8l)()-kilovolt  miiiiiniim  a])])roacb 
distance  and  what  it  considers  to  be  a 
.safe  ap|)roacb  distance.  Mist,  as  is  clear 
from  the  Vai.sman  jtajier  (Ex.  0555),  tbe 
distances  in  Figure  13  of  that  pajter 
(wbicb  correspond  to  a  -  0.50)  are  less 
conservative  than  tbe  distances  in 
Idgure  12  of  that  {taper  (corresjtonding 
to  (X  =  0.33).^"*’  The  air-insulation 
distance  from  P’igure  12  appears  to  be 
about  7.8  meters  (25.6  feet).  Adding  the 
0.31-meter  (1-foot)  ergonomic 
component  yields  a  comparable 
minimum  approach  distance  of  8.11 
meters  (26.6  feet),  which  is  clearly  more 
protective  than  the  7.91-meter  (26-foot) 
minimum  approach  distance  proposed 
by  OSHA  in  2005.187 

Second,  the  testing  that  serves  as  the 
basis  for  Figures  12  and  13  of  the 
Vaisman  paper  determined  the 
switching  impulse  strength  of  two 
conductors  in  parallel  (Ex.  0555).  From 
the  paper’s  description  of  the  test 
procedure,  OSHA  concludes  that  the 
testing  did  not  account  for  different 
configurations  that  could  be  present 
during  live-line  work  or  for  the  presence 
of  workers  and  the  tools  and  equipment 
they  would  be  using  to  perform  this 
work.  As  explained  later  in  this  section 
of  the  preamble,  different  electrode 
configurations  and  the  presence  of 
workers  and  other  conductive  objects  in 
the  gap  between  them  can  reduce  the 
electrical  strength  of  the  air  gap 
substantially.  Thus,  although  American 
Electric  Power’s  and  EEI’s  approach 
may  validly  estimate  the  strength  of  a 
power  line  while  no  work  is  being 
performed,  OSHA  concludes  that  this 
approach  fails  to  represent  employee 
exposme  adequately. 

For  reasons  described  later  in  this 
section  of  the  preamble,  the  Agency 
concludes  that  there  is  a  significant  risk 
to  employees  from  the  minimum 
approach  distances  contained  in 
existing  §  1910.269  and  Subpart  V.  In 
addition,  OSHA  concludes  that  it  has 
enough  information  in  the  rulemaking 
record  to  set  appropriate  minimum 
approach-distance  requirements. 


’“8  American  Electric  Power  commented  that  an 
a  of  0.50  “provides  more  conservative  results  for 
V5o%  than  a  =  0.33”  (Ex.  0550.1).  This  comment 
may  be  true,  but  it  is  irrelevant.  For  a  given  Vf,o%, 
an  a  of  0.33  produces  a  more  conservative  (that  is, 
greater)  minimum  approach  distance,  as  is  the  case 
here. 

’87  The  quality  of  Figures  12  and  13  in  the 
original  Vaisman  paper  is  poor,  and  it  is  difficult 
to  accurately  determine  the  distance  (Ex.  0555).  The 
figures  included  in  American  Electric  Power’s  and 
EEl’s  exhibits,  which  apparently  recreated  Figure  13 
from  the  Vaisman  paper,  were  of  much  better 
quality  (Exs.  0550.1  and  0545.1). 
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Consequently,  the  Agency  decided  that 
it  is  necessary  and  appropriate  to 
include  revised  minimum  approach- 
distance  provisions  in  this  final  rule. 

The  ergonomic  component  of  MAD. 

The  ergonomic-movement  component  of 
the  minimum  approach  distance  is  a 
safety  factor  designed  to  ensure  that  the 
employee  does  not  breach  the  electrical 
component  of  the  minimum  approach 
distance  in  case  he  or  she  errs  in  judging 
and  maintaining  the  minimum  approach 
distance.  In  developing  the  minimum 
approach  distance  tables  for  its  1993 
standard,  the  NESC  subcommittee  based 
the  ergonomic-movement  factor  (the 
ergonomic  component  of  MAD)  on 
relevant  data,  including  a  typical  arm’s 
reach  of  about  610  millimeters  (2  feet) 
and  a  reaction  time  to  a  stimulus 
ranging  from  0.2  to  more  than  1.0 
second  (269-Ex.  8-19).  As  OSHA 
explained  in  the  preamble  to  the 
proposal,  the  ergonomic-movement 
factor  must  be  sufficient  for  the 
employee  to  be  able  to  recognize  a 
hazardous  approach  to  an  energized  line 
and  withdraw  to  a  safe  position  so  that 
he  or  she  does  not  breach  the  air  gap 
required  for  the  electrical  component  of 
the  minimum  approach  distance  (70  FR 
34862).  Thus,  the  ergonomic-movement 
distance  should  equal  the  response  time 
multiplied  by  the  average  speed  of  an 
employee’s  movement  plus  the  stopping 
distance.^®®  The  maximum  reach  (or 
range  of  movement)  may  place  an  upper 
bound  on  the  ergonomic  component. 

The  NESC  subcommittee  developing  the 
1993  standard  used  this  information  as 
a  basis  for  selecting  appropriate 
distances  for  two  major  voltage  ranges; 
1.1  to  72.5  kilovolts  and  72.6  kilovolts 
and  more. 

For  system  voltages  up  to  72.5 
kilovolts,  phase-to-phase,  much  of  the 
work  is  performed  using  rubber  gloves, 
and  the  employee  is  working  within 
arm’s  roach  of  energized  parts.  The 
ergonomic  component  of  the  minimum 
ajjproach  di.stanco  must  account  for  this 
condition  since  the  employee  may  not 
have  time  to  react  and  position  himself 
or  henself  out  of  danger.  A  di.stance  of 
0.61  meters  (2  feet)  for  the  ergonomic 
component  appears  to  moot  this 
criterion  and  was,  therefore,  adopted  hy 
the  NESC  subcommittee  developing  the 
1993  standard.  This  ergonomic 
c.omponent  remained  the  same  in  the 
2007  NESC,  except  that  the  standard 
applied  it  to  voltages  as  low  as  751  volts 


’""’I'his  calculation  is  comparable  to  the 
calculation  of  total  braking  distance  for  a  motor 
vehicle.  This  distance  equals  the  initial  speed  of  the 
vehicle  times  the  driver's  reaction  time  plus  the 
.stopping  distance  of  the  vehicle  after  the  driver 
applies  the  brakes. 


instead  of  1100  volts  (Ex.  0533).^®® 

OSHA  used  this  value  in  existing 
§  1910.269  for  voltages  of  1.1  to  72.5 
kilovolts  and  proposed  to  use  it  in 
Subpart  V  for  voltages  of  751  volts  to 
72.5  kilovolts.  There  were  no  objections 
to  this  distance  on  the  record.^®® 
Therefore,  for  voltages  of  751  volts  to 
72.5  kilovolts,  the  final  rule  adopts  a 
0.61-meter  (2-foot)  ergonomic- 
movement  component  of  the  minimum 
approach  distance,  as  proposed. 

As  OSHA  explained  in  the  preamble 
to  the  proposed  rule,  the  applicable 
work  practices  change  for  operations 
involving  lines  energized  at  voltages 
over  72.5  kilovolts  (70  FR  34862;  269- 
Exs.  64,  65).  Generally,  live-line  tools 
are  employed  to  perform  the  work  while 
equipment  is  energized.  These  tools 
hold  the  energized  part  at  a  fixed 
distance  from  the  employee,  ensuring 
that  the  minimum  approach  distance  is 
maintained  during  the  work  operation. 
Even  when  live-line  tools  are  not  used, 
as  during  live-line  barehand  work, 
employees  use  work  methods  that  more 
tightly  control  their  movements  than 
when  they  perform  rubber  glove  work, 
and  it  is  usually  easier  to  plan  how  to 
keep  employees  from  violating  the 
minimmn  approach  distance.  For 
example,  employees  planning  a  job  to 
replace  spacers  on  a  500-kilovolt 
overhead  power  line  can  circumscribe 
an  envelope  (or  bounds)  of  anticipated 
movement  for  the  job  and  ensure  that 
the  working  position  they  select  keeps 
this  envelope  entirely  outside  the 
minimum  approach  distance.  Thus,  all 
the  employees’  movements  during  the 
job  can  easily  be  kept  within  the 
envelope.  Additionally,  there  is  limited 
or  no  exposure  to  conductors  at  a 
potential  different  from  the  one  on 
which  work  is  being  performed  because 
the  distance  between  conductors  is 
much  greater  than  the  distance  between 
conductors  at  lower  voltages  and  higher 
voltage  .sy.stems  do  not  juo.sent  the  typos 
of  congestion  that  are  found  commonly 
on  lower  voltage  sy.stems.  Gonsequently, 
a  smaller  ergonomic  component  is 
appropriate  for  higher  voltages.  The 
NlvSC  suheommittee  developing  the 
1993  .standard  accepted  a  value  of  0.31 
meters  (1  foot)  for  this  component.  This 
ergonomic  component  al.so  remained 
the  .same  in  the  2007  NESC]  (fix.  0533). 


At  all  voltHgo.s,  tiu!  values  for  the  orgonoinic 
component  of  the  ininiinuin  approach  distance  are 
the  .same  in  the  2012  NIvSC  as  they  are  in  the  2007 
NIvSe. 

’""Klil  did,  however,  object  to  what  it  mistakenly 
believed  was  a  proposed  increase  in  the  ergonomic 
component  over  what  was  adopted  in  existing 
§1910.269  (Kxs.  0227,  0501;  Tr.  1056-1082).  OSHA 
discusses  these  comments  later  in  this  section  of  the 
preamble. 


OSHA  used  this  value  in  existing 
§  1910.269  and  proposed  it  in  this 
rulemaking.  There  were  no  comments 
on  this  issue  in  this  rulemaking, 
therefore,  OSHA  is  adopting  the 
proposed  ergonomic-movement 
component  of  0.31  meters  (1  foot)  for 
voltages  over  72.5  kilovolts. ^®^ 

EEI  misconstrued  OSHA’s  proposal  as 
increasing  the  ergonomic-movement 
component  in  existing  §  1910.269  by 
0.61  meters  (2  feet),  for  a  total 
ergonomic  component  of  1.22  meters  (4 
feet)  for  voltages  up  to  72.5  kilovolts 
(Exs.  0227,  0392;  Tr.  1056-1082). 
Testifying  on  behalf  of  EEI,  Mr.  Clayton 
Abernathy  of  OG&E  Energy  Corporation 
described  how  increasing  the  minimum 
approach  distance  by  0.61  meters  would 
restrict  some  of  the  work  performed  by 
his  company’s  employees  (Tr.  1056- 
1082). 

The  ergonomic  components  of  the 
minimum  approach  distances  in 
OSHA’s  proposal  were  the  same  as  the 
ergonomic  components  used  for  the 
minimum  approach  distances  in 
existing  §  1910.269  for  voltages  over 
1,000  volts.  The  ergonomic  component 
for  voltages  between  751  volts  and  72.5 
kilovolts  (the  voltages  addressed  by 
EEI’s  comments)  is  0.61  meters.  The 
ergonomic  component  of  the  proposed 
minimum  approach  distances  for  those 
voltages  was  not,  contrary  to  EEI’s 
suggestion,  greater  than  that  value.  It 
appears  that  EEI’s  objections  were 
aimed  at  two  other  proposed 
requirements:  (1)  Proposed 
§  1926.960(c)(2)(ii),  which  provided 
that,  when  using  rubber  insulating 
gloves  or  rubber  insulating  gloves  with 
sleeves  for  insulation  against  energized 
parts,  employees  put  on  and  take  off 
their  rubber  insulating  gloves  and 
sleeves  when  they  are  in  positions  from 
which  they  cannot  reach  into  the 
minimum  approach  di.stance,  and  (2) 
projio.sed  §  1926.960(d)(2),  which 
jirovided  that  emjiloyees  performing 
work  near  exposed  jiarts  energized  at 
601  volts  to  72.5  kilovolts  either  work 
from  positions  from  which  they  cannot 
reach  into  the  miniimim  ajijiroach 
distance  or  use  specified  jirotective 
measures  or  work  methods.  OSIIA 
addres.ses  EEl’s  concerns  with  these 
jiroposed  provisions  later  in  this  section 
of  the  preamble. 

Finally,  OSHA  addres.ses  some 
coniusion  expressed  by  commenters 
during  the  rulemaking  about  whether 


””  111  the  1994  §1910.269  nileinaking,  OSHA 
Hcioptod  an  orgonomic-inovement  fac:tor  ba.sed  on 
I';ngli.sh  units  of  1  foot  or  2  feet,  depending  on 
voltage.  It  should  be  noted  that,  to  three  significant 
digits,  0.305  meters  is  1.00  foot  and  0.610  meters 
is  2.00  feet.  In  this  final  rule,  OSHA  used  metric 
units  and  rounded  0.305  meters  up  to  0.31  meters. 
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the  ergonomic  component  of  the 
minimum  approach  distance  should  be 
used  in  determining  whether  a  line 
worker  is  exposed  to  phase-to-phase  or 
phase-to-ground  voltage  (Tr.  1060-1061, 
1076-1077). 

As  noted  earlier  in  this  section  of  the 
preamble,  under  the  summary  and 
explanation  for  final  §  1926.97(c)(2Ki) 
and  Table  E-4,  the  final  rule  permits 
insulating  protective  equipment  to  be 
rated  for  phase-to-ground  voltage  if 
“[t]he  electric  equipment  and  devices 
are  insulated  ...  so  that  the  multiphase 
exposme  on  a  grounded  wye  circuit  is 
removed”  (Table  E-4,  Note  l).^®^ 
Existing  §  1910.137  and  Table  1-5 
contain  the  same  provisions.  OSHA 
policy  with  regard  to  whether  there  is 
multiphase  exposure  under  existing 
§  1910.137  is  discussed  in  a  September 


27,  2005,  letter  of  interpretation  to  Mr. 
Edwin  Hill,  IBEW  President. This 
letter  explains  how  to  determine 
whether  multiphase  exposure  exists; 

Phase-to-phase  exposure  exists  whenever  it 
is  foreseeable  that  an  employee  or  the  longest 
conductive  object  he  or  she  may  handle  can 
simultaneously  breach  the  electrical 
components  of  the  MADs  of  live  parts 
energized  at  different  phase  potentials,  taking 
into  account  such  factors  as:  The  nature  of 
the  work  being  performed,  the  physical 
configuration  and  spacing  of  the  conductors, 
the  proximity  of  grounded  objects  or  other 
circuit  conductors,  the  method  of  approach 
to  the  conductors,  the  size  of  the  employee, 
the  tools  and  equipment  being  used,  and  the 
length  of  the  conductive  object.  In  addition, 
the  employer  must  always  consider 
mechanical  loads  and  other  conditions,  such 
as  wind  and  ice,  that  could  cause  a  conductor 
to  move  or  a  support  to  fail.  Notably,  the 


determination  of  whether  or  not  multiphase 
exposure  exists  is  made  without  regard  to 
insulation  that  may  be  covering  the  live  part 
or  the  employee.  This  is  because  the 
exposure  determination  must  be  made  prior 
to  the  selection  of  insulation  in  order  to 
ensure  that  the  insulation  selected  is 
adequate  to  protect  employees  from  the 
electrical  hazard.  Moreover,  it  must  be  noted 
that  phase-to-phase  exposure  involves  not 
only  the  hazard  of  electric  shock  to  the 
employee,  but  also  arc  flash  and  arc  blast 
hazards  from  phase-to-phase  contact  of 
conductive  objects,  such  as  could  occur  if  an 
employee  dropped  a  conductive  object  onto 
or  within  the  electrical  components  of  the 
MADs  of  live  parts  energized  at  different 
phase  potentials.  [Figures]  illustrating  when 
phase-to-phase  exposure  exists  can  be  found 
at  the  conclusion  of  this  letter.  .  .  . 

Figure  3  and  Figure  4  are  the  figures 
from  that  letter: 
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Component 
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2  feet 


►  V 


Minimum 

Approach 

Distance 
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Conductive  Object 
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Figure  3 — Phase-to-phase  (Multiphase)  Exposure 


"'^Note  that  the  word  “exposure”  in  the  note 
relates  to  the  maximum  voltage  that  can  appt:ar 
across  the  insulation,  and  not  to  whether  an 
energized  part  is  “exposed.”  The  definition  of 


“exposed”  in  final  §1926.968  applies  only  to  the 
use  of  that  term  in  Subpart  V.  It  does  not  apply  to 
final  §1926.97. 


"‘^This  letter  is  available  on  OSHA’s  Web  site  at; 
http://wv\'w.osha.gov/pls/oshawi;b/owadisp.show 
documcnt?pJablc=lNTKRPRKTATlONS(rp_ 
id=25133. 
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Figure  4 — No  Multiphase  Exposure 


The  0.61 -meter  ergonomic  component 
of  the  minimum  approach  distance  is 
labeled  “2  feet”  in  these  figures.  As  can 
be  seen  from  the  explanation  and  figures 
in  the  letter  of  interpretation,  the 
ergonomic  component  of  the  minimum 
approach  distance  has  no  bearing  on 
whether  there  is  multiphase  exposure. 
The  rating  required  for  the  insulating 
protective  equipment  installed  on  the 
phase  conductors  depends  on  the 
electrical  component  of  the  minimmn 
approach  distance  (which,  in  turn, 
depends  on  the  voltage  on  the  power 
line,  as  discussed  later  in  this  section  of 
the  preamble),  the  distance  between  the 
phase  conductors,  and  the  reach  of  the 
employee  and  any  conductive  object  he 
or  she  may  handle  while  working.  As 
noted  in  the  letter  to  Mr.  Hill,  when 
multiphase  exposure  exists,  the 
insulating  protective  equipment  used  to 
remove  multiphase  exposure  must  be 
rated  for  the  phase-to-phase  voltage  at  a 
minimum. In  addition,  the  preamble 
to  the  1994  §  1910.269  rulemaking  noted 
that  “until  the  multiphase  exposure  has 
actually  been  removed,  the  phase-to- 
phase  voltage  remains  the  maximum  use 
voltage”  (59  FR  4328).  After  the 
insulating  protective  equipment 
covering  the  conductors  not  being 
worked  on  is  in  place,  the  rubber 
insulating  gloves  and  sleeves  need  only 
be  rated  for  the  phase-to-ground  voltage. 
This  is  current  OSHA  policy  under 
existing  §§  1910.137  and  1910.269  and 


’0^  It  should  be  noted  that  the  insulating  values 
of  two  insulating  materials  in  series  are  not  additive 
(Exs.  0041,  0532;  269-Ex.  60).  At  least  one  layer  of 
insulation  must  be  rated  for  the  maximmn  voltage 
for  the  exposure. 


will  continue  to  be  the  policy  of  the 
Agency  under  this  final  rule. 

The  electrical  component  of  MAD — 
general.  The  differences  between  the 
minimum  approach  distances  under 
existing  §  1910.269  and  the  minimum 
approach  distances  under  this  final  rule 
are  the  result  of  changes  in  the  way  the 
Agency  is  calculating  the  electrical 
components  of  the  minimum  approach 
distances.  As  described  previously,  this 
final  rule  adopts  the  ergonomic 
components  of  the  minimum  approach 
distances  used  in  existing  §  1910.269.  In 
addition,  as  explained  later  in  this 
section  of  the  preamble,  the  munber  of 
variables  (such  as  elevation,  maximum 
transient  overvoltage,  type  of  exposure, 
and  type  of  insulating  medium) 
involved  in  determining  the  appropriate 
minimum  approach  distance  in  any 
particular  set  of  circumstances  makes 
setting  minimum  approach  distances 
exclusively  by  means  of  tables 
unmanageable.  This  approach  would 
require  one  set  of  tables  for  each 
potential  set  of  variables.  Consequently, 
the  final  rule  requires  the  employer  to 
establish  an  appropriate  minimum 
approach  distance  based  on  equations 
that  OSHA  is  adopting  in  Table  V-2. 

The  final  rule  also  contains  a  table. 

Table  V-5,  that  specifies  alternative 
minimum  approach  distances  for  work 
done  at  elevations  not  exceeding  900 
meters  (3,000  feet)  for  system  voltages  of 
72.5  kilovolts  and  less.  Finally, 
Appendix  B  to  final  subpart  V  contains 
tables  of  minimum  approach  distances, 
for  varying  maximum  transient 
overvoltages  for  system  voltages  above 
72.5  kilovolts,  that  employers  may  use 


for  work  done  at  elevations  not 
exceeding  900  meters. 

Some  rulemaking  participants 
questioned  the  need  for  any  changes  to 
the  minimum  approach  distances  in 
existing  §  1910.269.  (See,  for  example, 
Exs.  0227,  0545.1,  0551.1,  0552.1;  Tr2. 
71.)  For  instance,  Mr.  Charles  Kelly  with 
EEI  testified: 

[U]nder  Sections  3(8)  and  6(b)  of  the 
Occupational  Safety  and  Health  Act,  as  long 
interpreted  by  the  Supreme  Court,  OSHA  [is] 
required  to  show  that  the  change[s]  in  the 
clearance  distances  are,  as  a  matter  of 
substantial  evidence,  reasonably  necessary  to 
protect  employees,  and  that  they  would 
reduce  or  eliminate  a  significant  risk  for 
employees. 

As  several  people  have  stated  previous  to 
our  testimony,  we  are  not  aware  that  the 
existing  MAD  distances,  even  though  they 
may  have  been  mathematically  incorrect  for 
decades,  have  shown  to  be  unsafe  in  that 
they  have  contributed  to  accidents  or  placed 
employees  at  substantial  risk  of  harm.  We 
doubt  seriously  that  a  desire  to  make  a 
technical  mathematical  correction  is  enough 
to  satisfy  this  requirement.  [Tr2.  71-72] 

IBEW  also  maintained  that  the 
minimum  approach  distances  in 
existing  §  1910.269  are  adequate: 

It  is  important  to  look  at  how  the  use  [of] 
MAD  values,  regardless  of  the  origin  and  year 
of  publication,  have  protected  workers 
performing  tasks  in  the  vicinity  of  energized 
power  lines.  The  IBEW  regularly  reviews 
accidents  occurring  in  the  electric  utility 
industry.  We  cannot  remember  a  single 
accident  caused  by  inadequate  MAD  values. 
OSHA  1910.269  MAD  values  have  proven  to 
protect  workers  as  they  were  intended  to  do. 
The  obvious  question  then  is  why  change 
successful  MAD  values?  Based  on  industry 
performance,  we  do  not  see  why  changes  are 
necessary.  [Ex.  0551.1] 


20428 


Federal  Register/ Vol.  79,  No.  70 /Friday,  April  11,  2014 /Rules  and  Regulations 


As  OSHA  explained  in  Section  II.D, 
Significant  Risk  and  Reduction  in  Risk, 
earlier  in  this  preamble,  the  Agency 
need  not  make  hazard-specific  or 
provision-specific  risk  findings.  In  any 
event,  the  Agency  concludes  that  the 
electric-shock  hazards  faced  by 
employees  performing  electric  power 
generation,  transmission,  and 
distribution  work  are  serious  and 
significant  and  that  the  changes  to  the 
minimum  approach-distance  provisions 
in  this  final  rule  are  reasonably 
necessary  and  appropriate  to  reduce  a 
significant  risk  to  employees. 

OSHA  finds  that  employees  are  being 
injured  by  the  dielectric  failure  of  air 
(that  is,  sparkover)  between  them  (or  a 
conductive  object  they  are  handling) 
and  conductive  objects  at  a  different 
potential.  It  is  widely  recognized  that 
electric  current  can  arc  over  distances 
and  that  it  is  necessary  only  to  come  too 
close  to,  rather  than  contact,  an 
energized  object  to  sustain  an  electric 
shock.  In  fact,  some  of  the  accidents  in 
the  record  occurred  when  an  employee 
brought  a  conductive  object  or  himself 
or  herself  too  close  to  an  energized  part 
and  electric  current  arced  to  the  object 
or  employee  (Exs.  0002, 0003 

The  Agency  does  not  believe  that  it  is 
necessary  to  show  that  the  specific 
minimum  approach  distances  in  the 
existing  standards  have  led  to  accidents. 
Instead,  it  is  only  necessary  to  show  that 
the  probability  of  sparkover  at  the 
worksite,  given  the  existing  minimum 
approach  distances,  is  significant.  The 
sparkover  voltage  between  two  objects 
at  different  potentials  is  recognized  as 
following  a  normal  distribution  (Ex. 
0532).  The  withstand  voltage  for  an  air 
gap  between  two  objects  at  different 
potentials  is  three  standard  deviations 
below  the  statistical  mean  sparkover 
voltage.  This  represents  approximately  a 
1  in  1,000  probability  that  the  air  gap 
will  fail  dielectrically  and  spark  over.i®^ 
The  withstand  distance  is  the  distance 
between  two  objects  corresponding  to  a 
given  withstand  voltage.  (In  other 
words,  the  withstand  distance  is  the 
shortest  distance  between  two  objects 
that  will  spark  over  at  a  given  voltage 
approximately  one  time  in  1,000.) 
Consensus  standards  have  based  the 
electrical  component  of  the  minimum 
approach  distance  on  the  withstand 


’05  See,  for  example,  the  five  accidents  described 
at  http://www.osha.gov/pls/imis/ 
accidentsearch .  accident _detail?i  d= 908012&'id= 

1 70220602S'id=564740&id= 
14496384aid=14418321. 

’06  See,  for  example,  the  three  accidents  described 
at  h ttp ;//ivMTv. osh a. gov/ pis/imis/ 
accidentsearch.accident_detail?id=200000453&'id= 
201350485&id=596304. 

’07  The  probability  of  sparkover  at  the  withstand 
voltage  is  0.14  percent  or  1.4  in  1,000. 


distance  corresponding  to  the  maximum 
voltage  that  can  occur  at  the  worksite. 
(See,  for  example,  Exs.  0076,  0077, 

0532,  0533.)  When  the  electrical 
component  of  the  minimum  approach 
distance  is  less  than  the  withstand 
distance  for  the  meiximum  voltage  at  the 
worksite,  the  probability  of  sparkover  is 
greater  than  1  in  1,000.  OSHA, 
therefore,  concludes  that  employees  are 
at  significant  risk  of  injury  whenever  the 
electrical  component  of  the  minimum 
approach  distance  is  less  than  the 
withstand  distance  for  the  maximum 
voltage  that  can  occur  at  the  worksite. 

As  explained  in  detail  later  in  this 
section  of  the  preamble,  several  of  the 
minimum  approach  distances  contained 
in  the  existing  OSHA  standards  and  in 
the  proposed  rule  represent  a  significant 
risk  of  injury  under  this  criterion. 

The  electrical  component  of  MAD — 
tools  and  conductive  objects  in  the  air 
gap.  The  methodology  used  to  develop 
the  proposed  minimum  approach 
distances,  which  were  based  on  the 
2002  NESC,  did  not  account  for  tools  in 
the  air  gap.  As  noted  in  the  2009 
reopening  notice,  the  presence  of  an 
insulated  tool  in  the  air  gap  reduces  the 
air  gap’s  dielectric  strength  (74  P’R 
46961).  IEEE  Std  516-2009  (Ex.  0532) 
generally  provides  two  values  for  the 
electrical  component  of  the  minimum 
approach  distance;  One  in  air  (called 
MAID^®®)  and  one  with  a  tool  in  the  air 
gap  (called  MTID ''®®).  However,  that 
consensus  standard  does  not  provide 
minimum  tool-insulation  distances  for 
either:  (1)  Any  exposures  (phase-to- 
ground  or  phase-to-phase)  at  voltages  of 

72.5  kilovolts  or  less  or  (2)  phase-to- 
phase  exposures  at  voltages  of  more 
than  72.5  kilovolts.  In  the  2009 
reopening  notice,  the  Agency  requested 
comments  on  whether  any  of  the 
minimiun  approach  distances  in  the 
final  rule  should  be  based  on  minimum 
tool-insulation  distances  rather  than 
minimmn  air-insulation  distances.  A 
similar  question  was  raised  in  the  2008 
reopening  notice. 

Scenario  1 — exposures  at  72.5 
kilovolts  and  less.  Rulemaking 
participants  generally  opposed  basing 
minimum  approach  distances  for 
voltages  of  72.5  kilovolts  and  less  on 
minimmn  tool  distances.  (See,  for 
example,  Exs.  0543.1,  0545.1,  0548.1, 
0550.1;  Tr2.  88.)  For  instance.  Pike 
Electric  commented,  “Pike  utilizes 
proper  rubber  protective  cover-up  at 
.  .  .  voltages  [of  72.5  kilovolts  and 
lower).  This  technique  would  eliminate 
the  hazard  of  employee  exposure  to 


’68  maid  is  the  minimum  air-insulation  distance. 
’98MTID  is  the  minimum  tool-insulation 
distance. 


energized  lines  and  equipment,  so  there 
is  no  need  to  utilize  a  MAD  approach 
using  tool  insulation  distances”  (Ex. 
0543.1).  EEI  and  Southern  Company 
argued  that  only  one  set  of  minimum 
approach  distances  is  necessary  for 
work  on  systems  operating  at  voltages  of 

72.5  kilovolts  and  less  because,  based 
on  IEEE  Std  516-2009,  minimum  tool 
distances  and  minimum  air  distances 
are  the  same  at  those  voltages  (Exs. 
0545.1,  0548.1).  American  Electric 
Power  maintained  that,  for  voltages  at  or 
less  than  72.5  kilovolts,  MAD  has  not 
been  based  on  minimum  tool  distances 
in  the  past,  so  doing  so  now  could 
potentially  confuse  workers  (Ex. 

0550.1). 

IEEE  Std  516-2009  defines  MTID  as 
“the  required  undisturbed  air  insulation 
distance  that  is  needed  to  prevent  a  tool 
flashover  at  the  worksite  during  a 
system  event  that  results  in  the 
maximum  anticipated  TOV”  (Ex.  0532). 
Although  the  specified  minimum,  tool 
distances  in  IEEE  Std  516—2009  are  the 
same  as  the  corresponding  minimum 
air-insulation  distances  for  voltages  of 

72.5  kilovolts  and  less,  the  consensus 
standard  includes  the  following 
disclaimer  in  Section  4. 5. 2.1:  “The 
MTID  for  ac  and  dc  line-to-line  voltages 
at  and  below  72.5  kV  has  not  been 
determined.  Industry  practices  normally 
use  an  MTID  that  is  the  same  as  or 
greater  than  the  MAID”  {id.;  emphasis 
added).  Thus,  IEEE  Std  516-2009  does 
not  indicate  that  the  minimum  air-  and 
tool-insulation  distances  are  the  same, 
nor  does  it  contain  tables  with 
minimum  tool-insulation  distances  for 
voltages  of  72.5  kilovolts  and  less. 
According  to  IEEE  Std  516-2009, 
electrical  testing  at  higher  voltages 
indicates  that  the  dielectric  strength  of 
an  air  gap  is  lower  when  an  insulating 
tool  is  present  across  the  gap  or  when 
a  conductive  object  is  present  within  the 
gap  (id.).  OSHA  concludes  that 
minimum  approach  distances  for 
voltages  of  72.5  kilovolts  and  less 
should  be  conservative  enough  so  that 
the  gap  will  withstand  the  electric 
potential  across  it  even  if  a  tool  bridges 
the  gap  or  a  conductive  object  is  present 
within  it.  As  explained  later  in  this 
section  of  the  preamble,  the  final  rule 
specifies  minimum  approach  distances 
that  meet  this  criterion.  Because  the 
final  rule  does  not  adopt  separate 
minimum  approach  distances  for 
exposures  with  and  without  tools  at 

72.5  kilovolts  and  less,  the  concerns 
about  confusion  at  these  voltages  are 
unfounded. 

Scenario  2 — phase-to-ground 
exposures  at  more  than  72.5  kilovolts. 
Some  commenters  maintained  that  the 
final  rule  should  follow  the  practice  of 
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the  2007  NESC  and  base  minimum 
approach  distances  for  phase-to-ground 
exposures  at  voltages  of  72.6  kilovolts 
and  higher  on  the  minimum  tool 
distance.  (See,  for  example,  Exs.  0519, 
0521,  0528,  0543.1.)  For  instance,  Mr. 
Brian  Erga  with  ESCI  commented: 

The  MAD  for  voltages  above  72.6  kV 
should  be  based  on  tbe  minimum  tool 
di.stance  as  published  in  the  2007  NESC.  Live 
line  work  is  conducted  with  tools,  workers 
and  equipment  within  the  electrical  field  of 
energized  lines  and  equipment),]  and  the 
minimum  tool  distance  is  correct  information 
to  be  provided  to  the  industry.  [Ex.  0521] 

Others  suggested  that  the  final  rule 
include  two  sets  of  minimum  approach 
distances  for  phase-to-ground  exposures 
at  voltages  exceeding  72.5  kilovolts:  One 
each  for  work  performed  with  and 
without  tools  in  the  air  gap.  (See,  for 
example,  Exs.  0545.1,  0548.1,  0575.1; 
Tr2.  88.)  For  instance,  Mr.  Charles  Shaw 
with  Southern  Company  commented: 

In  the  proposed  rule,  OSHA  is  using 
minimum  air  insulation  distances  when  a 
line  worker  is  using  a  tool  in  the  air  gap. 
Allowing  the  minimum  air  insulation 
distance  plus  an  inadvertent  movement 
factor  to  be  used  as  the  live-line  tool  distance 
is  an  incorrect  interpretation  of  the  science 
behind  the  IEEE  method.  At  a  minimum,  the 
note  in  the  [Subpart]  V  and  [§  1910.269] 
tables  that  states  that  the  referenced  distances 
are  for  “live-line  tool  distances”  should  be 
removed  since  they  are  not. 

However,  we  recommend  that  OSHA 
include  two  sets  of  minimum  approach 
distances  for  phase  to  ground  work  on 
voltages  above  72.5  kV,  one  for  work 
performed  without  tools  in  the  air-gap  and 
one  for  work  performed  with  tools  in  the  air 
gap.  These  distances  should  be  based  on 
MAID  and  MTID  respectively  using  the 
method  shown  in  IEEE  516-2009.  [Ex. 

0548.1] 

Some  commenters  suggested  that 
separate  sets  of  air  and  tool  minimum 
approach  distances  might  be  necessary 
for  phase-to-ground  exposures  above 
72.5  kilovolts  because  basing  minimum 
approach  distances  solely  on  minimum 
tool  distances  could  prevent  employees 
from  performing  activities  such  as 
climbing  and  inspection  with  lines  or 
equipment  energized.  (See,  for  example, 
Ex.  0549.1,  0573.1;  Tr2.  54-55.) 

EEI  submitted  evidence  that 
approximately  23  percent  of  the 
insulators  installed  on  transmission 
systems,  and  25  percent  of  insulators 
installed  on  systems  operating  at  345 
kilovolts  and  more,  would  be  too  short 
to  accommodate  the  IEEE  standard’s 
minimum  approach  distances  for  tools 
(Ex.  0575.1).  EEI  noted  that  “there  have 
been  no  reported  safety  events  or 
flashovers  with  the  current  insulator 


lengths”  200  and  maintained  that  using 
MAD  for  tools  would  force  employers  to 
perform  routine  inspections  under 
deenergized  conditions  [id.). 

Minimum  approach  distances  in  the 
2007  NESC  and  IEEE  Std  516-2009  are 
generally  based  on  a  substantial  body  of 
electrical  tests  run  on  air  gaps  with  and 
without  objects  in  them  (Ex.  0532;  Tr2. 
38). 201  A  1968  IEEE  Committee  Report 
entitled  “Recommendations  for  Safety 
in  Live  Line  Maintenance,”  and  a  1973 
IEEE  Committee  Report  entitled  “Live- 
Line  Maintenance  Methods,”  presented 
a  formula,  based  on  that  testing,  for 
calculating  minimum  safe  distances  for 
energized  power  line  work  (Exs.  0556, 
0558).  This  formula,  which  is  given  later 
in  this  section  of  the  preamble, 
generally  provides  for  a  10-percent 
increase  in  distance  to  account  for  the 
presence  of  tools  across  the  air  gap.  202 

IEEE  Std  516-2009,  in  Section  4. 7.9.2, 
recognizes  the  effect  that  a  large  floating 
object  has  on  minimum  approach 
distances: 

When  a  large  floating  object,  not  at  ground 
or  the  conductor  potential,  is  in  the  air  gap, 
additional  compensation  may  be  needed  to 
provide  for  the  size  and  location  of  the 
floating  object  in  the  air  gap.  [Ex.  0532] 

IEEE  Std  516-2009  accounts  for  this 
effect  by  reducing  the  withstand  voltage 
by  10  percent  for  phase-to-phase 
exposures  on  systems  operating  at  more 
than  72.5  kilovolts  (id.).  This  approach 
effectively  increases  the  minimum 
approach  distance  by  at  least  10  percent. 
Although  IEEE  Std  516-2009  applies  a 
floating-object  correction  factor  only  to 
phase-to-phase  exposures,  the  effect  (as 
noted  in  the  quoted  passage)  also 
applies  to  phase-to-ground  exposures. 

In  light  of  the  comments  received  and 
the  other  information  in  the  record, 
OSHA  concludes  that,  for  phase-to- 
ground  exposures  at  voltages  of  more 
than  72.5  kilovolts,  basing  minimum 
approach  distances  on  minimum  air- 
insulation  distances  will  not  provide 
sufficient  protection  for  employees 
when  insulated  tools  or  large 
conductive  objects  are  in  the  air  gap. 
Minimum  air-insulation  distances  are 
based  on  testing  air  gaps  with  only  air 
between  the  electrodes,  which  does  not 
account  adequately  for  the  presence  of 
tools  (Ex.  0532).  Therefore,  the 


200  OSHA  is  unsure  what  EEI  meant  by  "safety 
event,”  but  assumes  that  it  means  accident  or  near 
miss. 

As  noted  later  in  this  section  of  the  preamble, 
the  2012  NESC  distances  are  identical  to 
corresponding  minimum  approach  distances  in 
IEEE  Std  516-2009. 

202  The  equation  included  a  factor,  C2,  equal  to 
“1.1,  composed  of  1.06  for  live-line  tool-to-air 
withstand  distance  ratio  plus  intangibles”  (Ex. 
0556). 


provisions  adopted  in  the  final  rule 
ensure  that  minimum  air-insulation 
distances  are  applied  only  when  air 
alone  serves  as  the  insulating  medium 
protecting  the  worker.  For  phase-to- 
ground  exposures  at  voltages  of  more 
than  72.5  kilovolts,  Table  V-2  requires 
employers  to  establish  minimum 
approach  distances  that  are  based  on  the 
minimum  air- insulation  distance  “for 
phase-to-ground  exposures  that  the 
employer  can  demonstrate  consist  only 
of  air  across  the  approach  distance.” 
Otherwise,  the  minimum  approach 
distances  for  these  exposures  must  be 
based  on  the  minimum  tool-insulation 
distance. 

Scenario  3 — phase-to-phase 
exposures  at  more  than  72.5  kilovolts. 

The  third  and  final  scenario  the  Agency 
has  to  address  is  the  presence  of  tools 
or  other  insulation  across  a  phase-to- 
phase  air  gap  at  voltages  of  more  than 
72.5  kilovolts.  Rulemaking  participants 
maintained  that,  for  voltages  of  more 
than  72.5  kilovolts,  minimum  approach 
distances  based  on  minimum  tool- 
insulation  distances  are  unnecessary 
because  the  phase-to-phase  air  gap  is 
rarely,  if  ever,  bridged  by  an  insulated 
tool.  (See,  for  example,  Exs.  0545.1, 
0548.1,  0550.1,  0551.1;  Tr2.  89,  157). 

For  instance.  Dr.  Randy  Horton, 
testifying  on  behalf  of  EEI,  stated: 

[EEI  is]  unaware  of  any  live-line  working 
scenario  situations  above  72.5  kV  where  the 
phase-to-phase  air  gap  is  bridged  by  live-line 
tool.  Most  work  practices  are  developed  to 
work  on  only  one  phase  at  a  time  per 
structure,  phase  to  ground.  [Tr2.  89] 

Thus,  the  rulemaking  record  indicates 
that,  for  voltages  over  72.5  kilovolts, 
tools  or  other  objects  infrequently,  if 
ever,  bridge  the  gap  between  two 
phases.  Considering  how  rare  the 
practice  of  spanning  the  air  gap  is, 

OSHA  decided  against  adopting 
generally  applicable  minimum  approach 
distances  that  account  for  tools  in  the 
gap  for  phase-to-phase  exposures  at 
these  voltages.  However,  there  is  still  a 
need  to  account  for  conductive  bodies 
in  the  air  gap  in  the  limited 
circumstances  in  which  they  are 
present,  for  example,  when  an  employee 
is  moving  between  phases  in  an  aerial 
lift.  Therefore,  OSHA  is  including 
provisions  in  the  final  rule  ensuring  that 
the  phase-to-phase  minimum  approach 
distance  for  voltages  over  72.5  kilovolts 
takes  account  of  any  objects  that  will  be 
present  in  the  air  gap.  Table  V-2 
requires  the  employer  to  establish 
minimum  approach  distances  that  are 
based  on  the  minimum  air-insulation 
distance  as  long  as  “the  employer  can 
demonstrate  that  no  insulated  tool  spans 
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the  gap  and  that  no  large  conductive 
object  is  in  the  gap. ”203 

The  electrical  component  of  MAD — 
maximum  transient  overvoltages. 
Existing  §  1910.269  and  OSHA’s  2005 
proposal  specified  maximum  transient 
overvoltages  of  3.0  per  unit  for  voltages 
up  to  362  kilovolts,  2.4  per  unit  for 
voltages  in  the  550-kilovolt  range  (500 
to  550  kilovolts,  nominal^f'^),  and  2.0 
per  unit  for  voltages  in  the  800-kilovolt 
range  (765  to  800  kilovolts,  nominal). 
These  are  known  as  “industry-accepted 
values”  of  maximum  per-unit 
overvoltage  (Ex.  0532).  The  IEEE 
committee  and  the  electric  utility 
industry,  as  evidenced  by  the  1993 
through  2002  NESC  and  pre-2003 
editions  of  IEEE  Std  516,  believed  that 
these  were  the  highest  transient 
overvoltages  possible.  However,  the 
2007  NESC  and  IEEE  Std  516-2009 
recognize  that  even  higher  maximum 
per-unit  transient  overvoltages  can  exist 
(Exs.  0532,  0533). 205  Therefore,  OSHA 
requested  comments  on  how,  if  at  all, 
the  final  rule  should  address  the 
possibility  of  higher  maximum  transient 
overvoltages. 

No  rulemaking  participants  disputed 
that  overvoltages  beyond  those 
accounted  for  in  the  proposed  standard 
were  possible.  Pike  Electric 
recommended  that  minimum  approach 
distances  be  calculated  for  the  highest 
possible  transient  overvoltage  (Ex. 


203  Two  variables  in  the  equation  for  minimum 
approach  distances  account  for  tools  or  large 
conductive  bodies  in  the  air  gap.  The  variable  C  is 
0.01  for  exposures  that  the  employer  can 
demonstrate  are  with  air  only  between  the 
employee  and  the  energized  part  if  the  employee  is 
at  ground  potential  or  between  the  employee  and 
ground  if  the  employee  is  at  the  potential  of  the 
energized  part,  or  0.011  otherwise.  Because  it  is  rare 
that  tools  or  large  conductive  bodies  are  in  the  air 
gap  between  phases,  employers  should  not  have 
difficulty  making  this  demonstration  for  phase-to- 
phase  exposures.  The  second  variable,  the 
saturation  factor,  a,  is  calculated  differently  when 
an  insulated  tool  spans  the  gap  or  a  large 
conductive  object  is  in  the  gap.  For  phase-to-phase 
exposures,  the  final  rule  requires  this  factor 
generally  to  be  based  on  air  only  in  the  gap. 

Table  R-7  and  Table  R-8  in  existing 
§  1910.269  and  Table  V-1  and  Table  V-2  in  existing 
subpart  V  list  the  upper  bound  of  this  voltage  range 
as  552  kilovolts.  Table  R-6  in  existing  §  1910.269 
lists  the  upper  bound  of  this  voltage  range  as  550 
kilovolts,  which  is  the  correct  value  (Ex.  0532).  The 
final  rule  uses  550  kilovolts  as  the  upper  bound  of 
this  voltage  range. 

^0®  Table  441-2  of  the  2007  NESC  contains 
minimxun  approach  distances  with  maximum 
transient  overvoltages  higher  than  the  industry- 
accepted  values,  though  the  higher  values  do  not 
apply  when  certain  conditions  are  met  (Ex.  0533). 
Section  4. 7. 4. 3  of  IEEE  Std  516-2009  lists  the 
industry-accepted  values  for  maximum  transient 
overvoltages.  However,  it  also  states  that,  if  certain 
assumptions  about  the  operation  of  the  system  are 
not  met,  “the  values  listed  in  the  table  may  not  be 
valid,  and  an  engineering  evaluation  should  be 
performed  to  determine  (the  maximum  per-unit 
transient  overvoltage]”  (Ex.  0532). 


0543.1).  IBEW  suggested  that,  if  the 
higher  per-unit  overvoltage  factors  are 
included,  specific  instructions  for  using 
those  higher  factors  also  should  be 
included  in  the  final  rule  (Ex.  0551.1; 

Tr2.  158). 

Electric  utility  representatives  argued 
that,  even  though  higher  overvoltages 
are  possible,  their  industry  does  not 
widely  recognize  that  higher 
overvoltages  exist.  (See,  for  example, 

Exs.  0545.1, 0548.1,  0549.1,  0550.1;  Tr2. 
90-93.)  These  rulemaking  participants 
urged  OSHA  to  base  the  final  standard 
on  the  existing  industry-accepted  values 
upon  which  the  proposal  was  based 
[id.).  For  example.  Southern  Company 
stated,  “Although  IEEE  516-2003  and 
IEEE  516-2009  recognize  the  possibility 
of  higher  surge  values,  the  concept  that 
such  surges  exist  is  not  widely  accepted 
in  the  Industry”  (Ex.  0548.1). 

Dr.  Randy  Horton,  testifying  on  behalf 
of  EEI,  explained  this  position  as 
follows: 

Over  the  years,  none  of  the  field-measured 
over-voltages  on  actual  operating  systems  has 
produced  results  which  exceed  the  industry 
accepted  T  values  (transient  overvoltage 
values).  The  documentation  of  these 
measurements  and  of  numerous  simulations, 
encompassing  all  current  transmission 
operating  voltages,  and  the  results  have 
consistently  supported  the  accepted  T  values. 
[Tr2.  90] 

However,  Dr.  Horton  acknowledged 
that  one  utility  (Bonneville  Power 
Administration,  or  BP  A)  measured 
overvoltages  above  3.0  per  unit  on  one 
of  its  230-kilovolt  circuits  [id.).  As  he 
noted,  BPA  tested  that  circuit  in 
response  to  sparkovers  on  rod  gaps 
placed  on  the  circuit  to  protect  it  from 
lightning  strikes  (Tr2.  90-91).  Dr. 

Horton  argued  that  the  measured 
overvoltages  on  that  circuit  were 
unrealistic  because:  (1)  The  gaps  on  the 
circuit  flashed  over  at  overvoltages  less 
than  3.0  per  unit  during  testing;  (2)  the 
circuit  breaker  characteristics  and 
performance,  including  pole-closing 
spans  and  breaker  current,  were 
unrealistic;  and  (3)  monitoring 
inaccuracies  could  have  occurred, 
leading  to  measurements  that  were  too 
high.  (See,  for  example,  Exs.  0546.1, 
0575.1;  Tr2.  90-92.)  EEI  recommended 
adhering  to  the  industry-accepted 
overvoltage  values.  However,  it  noted 
that,  if  OSHA  elected  to  account  for  the 
values  of  maximum  per-unit  overvoltage 
from  the  BPA  measurements,  the  final 
rule  should  just  include  a  footnote 
similar  to  that  contained  in  IEEE  Std 
516-2009,  noting:  “At  242  kV,  it  is 
assumed  that  automatic  instantaneous 
reclosing  is  disabled.  If  not,  the  values 
shown  in  the  table  may  not  be  valid, 
and  an  engineering  evaluation  should  be 


performed  to  determine  ‘T’  ”  (Ex. 

0545.1;  Tr2.  93). 

In  its  posthearing  submission,  EEI 
offered  evidence  suggesting  that  the 
industry-accepted  values  of  maximum 
per-unit  transient  overvoltage  are 
reasonable  (Ex.  0575.1).  In  this 
submission,  EEI  reported  results  of 
testing  on  several  other  systems  of 
varying  voltages,  none  of  which 
exceeded  the  industry-accepted  values. 
EEI  explained; 

The  field  tests  were  conducted  for 
energization,  reclosings  and  with  or  without 
shunt  reactors.  Attempts  were  made  to  obtain 
the  worst  possible  overvoltages  during  the 
field  tests.  For  all  cases,  listed  above,  the 
expected  overvoltages,  now,  would  be  lower 
since  the  system  has  matured  and  at  each 
bus,  the  source  strength  has  increased 
considerably.  .  .  . 

The  IEEE  Transactions  Papers  on  the 
aforementioned  information  are  provided 
below.  Additional  IEEE  Transactions  Papers 
references  are  attached  for  switching 
overvoltage  field  tests  on  system  voltage 
levels  of  220  kV,  345  kV  and  500  kV  by 
various  power  companies,  including 
American  Electric  Power.  All  papers  show 
that: 

•  Without  breaker  closing  resistors,  the 
maximum  switching  overvoltages  do  not 
exceed  3.0  pu. 

•  With  closing  resistor,  the  maximum 
switching  overvoltages  are  near  2.0  pu.  And, 
with  control  closings  the  maximum 
switching  overvoltages  do  not  exceed  1.6  pu. 

•  Calculated  overvoltages  are  generally 
much  higher  than  those  by  the  field 
measured  values  .  .  .  [/d.] 

EEI  also  pointed  to  an  excerpt  from 
International  Electrotechnical 
Commission  (lEC)  Standard  61472  as 
evidence  that  higher  maximum  transient 
overvoltages  are  possible,  but  unlikely 
[id.).  This  lEC  excerpt  reads  as  follows: 

B.2.2  Overvoltages  under  abnormal 
conditions. 

Among  the  possible  abnormal  conditions 
which  can  lead  to  very  high  overvoltages, 
restrikes  between  the  contacts  of  circuit 
breakers  during  opening  is  considered,  and 
in  particular  the  following  conditions  may  be 
of  concern: 

-single  or  three-phase  opening  of  no  load 
lines; 

-three-phase  clearing  of  line-to-earth  fault. 

Such  abnormal  behaviour  may  lead  to 
overvoltage  amplitudes  of  the  same  order  or 
even  higher  than  those  under  three-phase 
reclosing. 

However,  the  restrike  probability  of  circuit 
breakers  is  normally  low,  and  is  very  low  for 
tbe  modern  circuit  breaker.  So  the  low 
probability  of  these  events  is  not  such  as  to 
influence  the  probability  distribution  of  the 
family  considered  (opening  or  fault  clearing) 
and  thus  the  relevant  Ue2  value.  [Id.] 

OSHA  understands  that  the 
information  in  the  record  pertaining  to 
maximum  transient  overvoltages  applies 
basically  to  voltages  over  72.5  kilovolts. 


Federal  Register/ Vol.  79,  No.  70/Friday,  April  11,  2014/Rules  and  Regulations 


20431 


IEEE  Std  516-2009  does  not  include 
separate  overvoltage  factors  for  voltages 
of  72.5  kilovolts  and  less  (Ex.  0532).  For 
voltages  of  72.5  kilovolts  and  less,  IEEE 
Std  516-2009  relies  on  a  maximum 
transient  overvoltage  of  3.0  per  unit  and 
does  not  recognize  the  possibility  of 
higher  values.  Section  4. 8. Id  of  IEEE 
Std  516-2009  states,  “Shunt-connected 
devices,  such  as  transformers,  and 
reactors  will  tend  to  reduce  the  trapped 
charge  on  the  line  and,  therefore,  limit 
the  overvoltages  due  to  reenergization” 
[id.].  Such  shunt-connected  devices  are 
not  only  pervasive  on  systems  of  72.5 
kilovolts  and  less,  but  are  a  necessary 
part  of  the  distribution  systems  that 
form  the  overwhelmingly  predominant 
portion  of  these  systems  (see,  for 
example,  269-Ex.  8-13).  Even  for  the  45- 
and  69-kilovolt  systems  that  are 
sometimes  used  in  transmission 
circuits,  there  is  no  evidence  in  the 
record  that  maximum  transient 
overvoltages  exceed  3.0  per  unit. 
Consequently,  the  final  rule  adheres  to 
a  maximum  transient  overvoltage  of  3.0 
per  unit  for  systems  with  a  nominal 
phase-to-phase  voltage  of  72.5  kilovolts 
or  less.  OSHA  calculated  the  values  in 
Table  V-3,  which  are  the  electrical 
components  of  the  minimum  approach 
distances,  using  a  maximum  transient 
overvoltage  of  3.0  per  unit. 

For  voltages  of  more  than  72.5 
kilovolts,  no  rulemaking  participant 
disputed  the  fact  that  maximum 
transient  overvoltages  based  on 
engineering  calculations  can  exceed 
those  on  which  the  proposed  rule  was 
based.  (See,  for  example,  Exs.  0532, 
0575.1.)  It  also  is  clear  that  maximum 
transient  overvoltages  exceeding 
industry-accepted  values  are  possible  as 
IEEE  Std  516-2009,  lEC  Standard  61472, 
and  the  BPA  report  show,  [id.)  The 
evidence  in  the  record  indicates  that 
most  systems  do  not,  however,  exceed 
the  industry-accepted  values  on  which 
the  proposal  was  based.  (See,  for 
example,  Exs.  0545.1,  0549.1,  0575.1; 
Tr2.  90-93.)  This  is  the  major  argument 
relied  on  by  the  commenters  that  urged 
OSHA  to  base  the  final  rule  on  industry- 
accepted  values  of  maximum  transient 
overvoltage  [id.). 

'I’he  Agency  considered  all  of  the 
comments  and  record  evidence  on  this 
issue  and  concluded  that  the  arguments 
against  relying  on  BPA’s  report  are  not 
strong  enough  to  justify  ignoring  it  for 
purposes  of  this  final  rule.  First,  EEI 
argued  that,  in  the  BPA  scenario,  during 
testing  the  gaps  on  the  circuit  flashed 
over  at  overvoltages  less  than  3.0  per 
unit  (see,  for  example,  Tr2.  91).  The 
magnitude  of  the  overvoltage  during 
these  gap  sparkovers  is  irrelevant.  In 
one  series  of  tests,  the  measmed 


overvoltages  for  two  of  the  tests  in 
which  three  gaps  arced  over  were  lass 
than  3.0  per  unit.  However,  measured 
overvoltages  on  at  least  one  phase 
exceeded  3.0  per  unit  during  10  of  the 
tests,  including  both  tests  involving 
sparkovers. 206  For  this  circuit,  the 
testing  found  overvoltages  as  high  as  3.3 
per  unit.  The  BPA  report  explained: 

Rod  gap  flashovers  occurred  .  .  .  during 
the  last  two  tests  of  [one  test  series]. .  .  . 
[Sjignificantly  higher  overvoltages  were 
measured  on  [the]  phases  [with  flashovers] 
during  other  tests  in  the  series,  but  the  gaps 
did  not  flash  over.  This  demonstrates  the 
highly  statistical  natiue  of  .  .  .  gap  flashover 
....  [Ex.  0575.1] 

Thus,  that  the  measured  overvoltages  for 
the  sparkovers  were  less  than  3.0  per 
unit  has  no  bearing  on  whether 
overvoltages  exceeding  3.0  per  unit  are 
possible. 

Second,  EEI’s  argument  that  the 
circuit  breaker  characteristics  were 
unrealistic  are  unpersuasive.  EEI  argued 
that,  because  “[t]he  field  tests  were 
conducted  with  individual  phase 
breaker  pole  control,”  the  pole-closing 
span  207  was  exceedingly  large  and 
unrealistic  [id.].  Although  BPA 
controlled  the  opening  and  closing  of 
the  circuit  breakers  during  testing  to 
“measure  overvoltage  levels  that  can 
occur  on  a  long  transmission  line  during 
high  speed  reclosing,”  there  is  no 
indication  in  the  BPA  report  that  it 
varied  the  closing  spans  for  the 
individual  poles  on  the  circuit  breakers 
(jcf.).  The  report  states: 

[The  relevant  test  series]  involved  three- 
phase  reclosing  into  trapped  charge  on  the 
Big  Eddy-Chemewa  230-kV  line.  Breaker 
opening  was  controlled  and  synchronized  to 
generate  the  same  polarity  and  magnitude 
trapped  charge  on  each  phase  for  each  test 
shot.  Testing  began  by  switching  from  the  Big 
Eddy  end,  varying  the  closing  time  of  the 
breaker  uniformly  over  a  complete  60  Hz 
cycle  by  increments  of  18  electrical  degrees 
(Vzo  cycle).  After  these  20  tests,  4  additional 
tests  were  performed  in  an  attempt  to 
generate  a  maximum  possible  overvoltage. 
This  same  proc:edure  was  then  repeated  from 
the  C'.hemewa  end  of  the  line.  \Id.] 

Thus,  it  appears  that  BPA  took  measures 
to  synchronize  the  switching  of  the 
poles  in  each  circuit  breaker.  The  report 
mentioned  that  the  circuit  breaker  at  the 
Big  Eddy  end  was  “constructed  with 


^‘>“The  measured  overvoltages  on  the  phases  with 
gap  sparkovers  were  under  3.0  per  unit,  but  the 
measured  overvoltages  on  the  phases  without  gap 
sparkovers  during  the  same  tests  exceeded  3.0  per 
unit.  For  example,  during  test  5-25,  the  overvoltage 
on  the  phase  with  the  gap  sparkover  was  2.83  per 
unit,  and  the  overvoltage  on  one  of  the  other  two 
phases  was  3.30  per  unit. 

The  circuit-breaker  pole-closing  span  is  the 
maximum  closing  time  difference  between  the 
phases. 


each  phase  in  its  own  tank”  [id.).  The 
pole-closing  span  for  this  circuit  breaker 
was  3.7  milliseconds.  The  circuit 
breaker  at  Chemewa  was  “constructed 
with  all  three  contacts  in  a  single  tank” 
[id.).  The  pole-closing  span  for  this 
circuit  breaker  was  0.24  milliseconds, 
significantly  shorter  than  the  pole¬ 
closing  span  for  the  Big  Eddy  circuit 
breaker.  Measured  overvoltages 
exceeded  3.0  per  unit  during  tests  with 
switching  performed  at  both  locations. 
Thus,  OSHA  concludes  that  pole¬ 
closing  spans  did  not  contribute  to 
measured  overvoltages  exceeding  3.0 
per  unit  during  BPA  testing.  BPA  did 
not  indicate  that  the  pole-closing  span 
for  either  circuit  breaker  was  unusual, 
and  EEI  did  not  submit  any  evidence 
that  would  demonstrate  that  circuit 
breakers  of  any  type  of  construction 
generally  have  shorter  pole-closing 
spans.  Consequently,  the  Agency 
concludes  that,  even  if  the  pole-closing 
span  did  contribute  to  the  measured 
overvoltages  in  BPA’s  testing,  circuit 
breakers  in  other  installations  could 
have  similarly  long  pole-closing  spans 
with  correspondingly  high  maximum 
transient  overvoltages. 

Furthermore,  although  the  difference 
in  time  taken  for  each  pole  to  close 
might  affect  the  phase-to-phase 
overvoltage,  that  value  was  not 
measured  during  the  BPA  tests.  Because 
pole-closing  spans  only  affect  the  offset 
between  phases  and  should  have  no 
substantial  effect  on  the  behavior  of  the 
transient  voltage  on  a  single  phase,  long 
pole-closing  spans  should  have  little 
effect  on  phase-to-ground  overvoltages 
(that  is,  the  overvoltage  on  a  single 
phase).  As  explained  later,  the  report 
clearly  states  that  the  main  cause  of  the 
unexpectedly  high  maximum  transient 
overvoltages  was  “prestrike.”  OSHA, 
therefore,  concludes  that  prestrike,  not 
pole-closing  spans,  were  the  primary 
cause  of  the  high  maximum  transient 
overvoltages. 

EEI,  through  Dr.  Horton,  also 
expressed  concern  about  the 
performance  of  the  circuit  breakers  in 
the  BPA  report,  because  tbe  circuit 
breaker  current  showed  evidence  of 
prestrikes  (Tr2.  91).  Kestrike  and 
prestrike  may  occur  during  the  opening 
of  circuit  breakers.  Tbe  current  and 
voltage  across  the  contacts  of  a  circuit 
breaker  vary  with  time.  When  the 
contacts  are  closed,  the  voltage  across 
them  is  very  close  to  zero,  and  the 
current  oscillates  at  60  cycles  per 
second.  When  the  contacts  are  open,  the 
voltage  oscillates,  and  the  current  is 
zero.  As  the  contacts  of  a  circuit  breaker 
open  or  close,  current  can  arc  across 
them.  When  the  current  drops  to  zero. 
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the  arcing  stops.  However,  if  the  voltage 
across  the  contacts  from  reflected 
traveling  waves  exceeds  the  dielectric 
strength  of  the  gap  between  the  contacts, 
arcing  can  recur.  Arcing  that  occurs 
after  the  initial  arc  is  extinguished  as 
the  circuit  breaker  is  opening  is  called 
“restrike.”  Arcing  that  occurs  as  the 
contacts  close,  but  before  they  are 
touching,  is  called  “prestrike.” 

Whether  a  circuit  breaker  is  subject  to 
restrikes  or  prestrikes  is  dependent  on 
the  design  of  the  circuit  breaker, 
maintenance  of  the  circuit  breaker,  and 
the  characteristics  of  the  circuit  to 
which  the  breaker  is  connected. 
Prestrikes  and  restrikes  can  lead  to  high 
transient  overvoltages  that  can  damage 
equipment.  Therefore,  manufacturers 
design  circuit  breakers  to  resist  restrikes 
and  prestrikes.  However,  the  probability 
that  these  events  will  occur  can  be 
affected  by  maintenance  and  circuit 
design.  Poor  circuit  breaker 
maintenance  can  lead  to  longer  pole¬ 
opening  times  and  can  increase  the 
probability  that  prestrike  or  restrike  will 
occur.  Similarly,  circuit  designs  can 
shorten  the  time  in  which  traveling 
waves  reach  the  breaker  contacts,  which 
also  can  increase  the  probability  of 
prestrikes  or  restrikes. 

The  circuit  breakers  that  were  the 
subject  of  BPA’s  testing  exhibited 
prestrikes  during  testing  (Ex.  0575.1). 
Commenting  on  this.  Dr.  Horton  stated: 

The  line  breaker  performance  appears 
suspicious.  The  breaker  current  shows  pre- 
.strikes  with  abrupt  interruptions  and 
subsequent  re-ignitions  [Tr2.  91) 

However,  the  BPA  report  explained  why 
the  prestrikes  occurred: 

During  Test  Series  V,  it  was  found  that  the 
.sending  end  can  experience  significant 
overvoltages  that  were  previoiKsly  as.sumed  to 
occur  only  out  on  the  line  or  at  the  receiving 
end.  During  breaker  prestrike,  a  current  wave 
(initiated  by  arcing  across  the  contacts) 
travels  down  the  line  to  the  receiving  (oj)en) 
(Slid  where  it  is  reflected.  As  the  reflected 
wave  travels  back  toward  the  sending  end  of 
the  line,  it  reduces  the  current  to  near  zero 
along  the  line.  When  the  reflected  current 
wave  reaches  the  sending  end  of  the  line,  it 
creates  a  current  zero  and  allows  the 
prestrike  arc  between  the  breaker  contacts  to 
extinguish,  isolating  the  line  voltage  from  the 
bns  voltage.  After  the  arc  extingui.shes,  the 
line  voltage  often  increases  due  to  traveling 
voltage  waves  that  continue  to  be  reflected 
from  the  receiving  end.  The  voltage  across 
the  breaker  then  builds  up  until  another 
prestrike  occurs.  The  next  pre.strike  occurs  at 
a  lower  breaker  cross  voltage  because  the 
breaker  contacts  are  closer  together.  In  Test 
Series  V,  the  majority  of  breaker  closings 
resulted  in  only  a  single  prestrike.  However, 
in  a  few  tests,  up  to  four  prestrikes  occurred 
on  one  phase  during  a  single  closing 
operation.  [Ex.  0575.1] 


BPA  found  this  information  useful, 
explaining: 

This  field  test  has  also  provided  a 
considerable  amount  of  data  on  230-kV  SFe 
breaker  prestrikes.  Typical  characteristics  of 
the  dielectric  strength  across  the  breaker 
contacts  have  now  been  developed  and  can 
be  used  for  statistical  switching  surge 
studies.  Additional  information  has  also  been 
obtained  about  another  property  of  230-kV 
SFe  breakers — where  the  prestrike  arc  is 
extinguished  by  the  traveling  emrent  wave 
during  line  switching.  The  test  results  show 
that  when  the  prestrike  arc  extinguishes,  the 
voltage  at  the  sending  end  of  a  line  reaches 
values  that  are  much  higher  than  were 
previously  expected,  j/d.] 

In  light  of  this  explanation  in  the  BPA 
report  itself,  OSHA  concludes  that  the 
existence  of  prestrikes  does  not 
invalidate  the  BPA  report’s  findings.  In 
fact,  the  prestrikes  were  the  cause  of  the 
unexpectedly  high  maximum  transient 
overvoltages.  The  Agency  anticipates 
that  any  workplace  where  prestrikes 
occur  during  switching  operations, 
particularly  during  reclosing,  can 
experience  similarly  high  maximum 
transient  overvoltages. 

EEI’s  third  and  final  concern  about 
the  BPA  report  was  that  “inaccuracies 
in  the  monitoring  system  and  in  the 
waveform  calibration  [could  have 
resulted]  in  unrealistic  over-voltage 
readings”  (Tr2.  91).  However,  there  is 
no  evidence  in  either  BPA’s  report  or  in 
OSHA’s  rulemaking  record  that  such 
inaccuracies  existed  during  the  BPA 
tests. 

For  the  foregoing  reasons,  OSHA  does 
not  accept  EEI’s  criticism  of  the  BPA 
report  and  finds  that  it  provides 
substantial  evidence  of  the  existence  of 
maximum  transient  overvoltages  higher 
than  industry-accepted  values. 

IEEE  Std  516-2009  does  not  account 
for  the  possibility  of  circuit-breaker 
re.strikes.  In  Section  4. 7.4.3,  IEEE  Std 
516-2009  explains  its  approach  for 
addressing  maximum  transient 
overvoltages,  as  follows: 

(a)  At  all  voltage  loveks,  it  i.s  assumed  that 
circuit  breakers  are  being  used  to  switch  the 
subject  line  while  live  work  is  being 
performed.  'I  bis  further  as.sumes  that  the 
re.strike  probability  of  a  circuit  breaker  is  low 
and  consequently  extremely  low  while  a 
worker  is  near  the  MAD  and  that  it  can, 
therefore,  be  ignored  in  the  calculation  of  T. 

If  devices  other  than  circuit  breakers  are 
being  utilized  to  switch  the  subject  line  while 
live  work  is  being  performed,  then  the  values 
listed  in  the  table  may  not  be  valid,  and  an 
engineering  evaluation  should  be  performed 
to  determine  T. 

(b)  At  242  kV,  it  is  assumed  that  automatic 
instantaneous  reclosing  is  disabled.  If  not, 
the  values  shown  in  the  table  may  not  be 
valid,  and  an  engineering  evaluation  should 
be  performed  to  determine  T.  [Ex.  0532) 


OSHA  has  serious  concerns  about  the 
validity  of  the  assumptions  on  which 
this  IEEE  standard  relies  to  support  its 
general  application  of  the  industry- 
accepted  values  for  maximum  transient 
overvoltages.  Indeed,  with  all  the 
caveats  in  these  paragraphs  of  the  IEEE 
standard,  it  is  clear  that  even  the 
drafters  of  that  standard  did  not  believe 
in  the  vmiversal  applicability  of  its  key 
assiunptions.  IEEE  Std  516-2009 
recognizes  that  switching  can  be 
performed  using  devices  other  than 
circuit  breakers  and  recommends  an 
engineering  analysis  if  such  devices  are 
used.  The  Agency  concludes  that  the 
prestrike  experience  reported  by  BPA 
demonstrates  that  the  occurrence  of 
prestrikes  is  likely  to  be  a  consequence 
of  the  design  of  the  circuit  breaker  and 
the  circuit  involved,  rather  than  a  low 
probability  event  for  each  circuit 
breaker  on  every  circuit.  The  BPA  report 
explained  that  the  occurrence  of 
prestrikes  was  influenced  heavily  by  the 
magnitude  of  the  trapped  charge  on  the 
line  and  the  speed  of  the  initial  and 
repeated  reflected  traveling  wavefronts 
(Ex.  0575.1).  Because  the  cause  of 
prestrikes  and  restrikes  are  the  same,  the 
Agency  believes  that  restrikes  are 
similarly  influenced.  In  this  regard, 
prestrikes  and  restrikes  are  the  same 
type  of  event,  with  prestrikes  occurring 
during  circuit  breaker  opening  and 
restrikes  occurring  during  circuit 
breaker  closing.  Thus,  although  the 
overall  probability  that  circuit  breakers 
in  general  will  restrike  or  prestrike  may 
be  low,  OSHA  concludes  that  the 
probability  that  a  particular  circuit 
breaker  will  restrike  or  prestrike  may  be 
high  enough  that  it  cannot  be  ignored. 

Additionally,  neither  the  IEEE 
standard  nor  Dr.  Horton  explained  why 
the  IEEE  committee  chose  to  base 
maximum  transient  overvoltage  on  the 
2-percent  statistical  switching 
overvoltage  expected  at  the  worksite, 
which  is  a  probability-based  a.ssessment, 
while  ignoring  the  probability  of 
re.strikes  (Ex.  0532).^""  After  all,  if  the 
probability  is  low  enough,  then  the 
j)otential  for  re.strikes  will  not  have  a 
significant  effect  on  the  2-percent 
.stati.stical  switching  overvoltage.  On  the 
other  hand,  if  it  is  high  enough,  then  the 
2-percent  statistical  switching 
overvoltage  will  increase. 

In  response  to  EEI’s  recommendation 
to  permit  employers  to  use  industry- 
accepted  values  in  accordance  with 
IEEE  Std  516-2009,  OSHA  concludes 


^‘’“Section  4. 7.4. 2  of  IEEE  Std  516-2009  reads,  in 
part,  “The  line-to-ground  maximum  anticipated 
per-unit  TOV  (71  for  live  work  is  defined  as  the 
ratio  of  the  2%  statistical  switching  overvoltage 
expected  at  the  worksite  to  the  nominal  peak  line- 
to-ground  voltage  of  the  system.” 
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that  this  alternative  does  not  adequately 
account  for  higher  maximum  transient 
overvoltages.  Section  4.7.4.3h  of  IEEE 
Std  516-2009  indicates  that  the 
industry-accepted  values  are  valid  only 
when  reclosing  is  blocked  at  242 
kilovolts  (Ex  0532).  Although  the  BPA 
testing  was  performed  on  a  242-kilovolt 
circuit,  there  is  no  evidence  in  the 
record  indicating  that  maximum 
transient  overvoltages  higher  than  the 
industry-accepted  values  are  limited 
only  to  this  voltage.  In  addition,  the 
IEEE  standard,  in  Section  E.2  of 
Appendix  E,  notes: 

If  restriking  of  the  switching  device  is 
included  [in  the  determination  of  maximum 
transient  overvoltage],  then  the  resulting 
overvoltages  are  essentially  the  same  as  those 
of  reclosing  into  a  trapped  charge.  The  only 
difference  is  the  probability  of  occurrence. 

Ud.j 

(lonscquontly,  nvim  if  roclosing  is 
blocked,  the  maximum  transient 
overvoltage  may  .still  (ixceed  iiidustry- 
a(:c(!])ted  values. 

O.SI  lA  (:on(:lu(l(!S  that  it  is  not  in  the 
int(!r(;.st  of  worker  safety  to  adopt 
iniiiiiiiuin  a|)proach-(  I  [.stance  provisions 
based  on  tlie  conditions  exp(!cted  to  lx; 
pre.sent  in  the  workplaces  of  most,  hnt 
nt)t  all,  employers  covered  by  this  final 
role.  Ilasing  the  rule  on  indnslry 
acc(i|)le(l  values  of  maxiniiim  Iransimil 
overvoltage,  as  Id'il  and  other 
comimMilers  reconnnemled,  would 
i'(!.snll  in  some  (!in|)loyee.s  not  recenving 
adecpiate  |>roteclion.  In  the  extreme 
ca.se,  in  which  the  maxinmm  transient 
ov(!rvoltag(!  is  3.5  instcsid  of  the 
in(lu.stry-acce|)te(l  valm;  of  3.t),  the 
ehictrical  com|)onent  of  the  minimum 
approach  distance  would  sparkover 
nearly  50  j)ercent  of  the  time,  rather 
than  0.1  percent  of  the  time,  at  the 
maximum  overvoltage.  OSH  A  designed 
the  minimum  approach-distance 
provisions  in  this  final  rule  to  protect 
employees  from  the  conditions  that  are 
present  in  their  specific  workplaces. 
Under  the  final  rule,  employers  must 
select  and  adhere  to  minimum  approach 
distances  based  on  the  maximum 
transient  overvoltages  present  at  their 
workplaces  or  base  minimum  approach 
distances  on  the  highest  maximum 
transient  overvoltage. 


EEI  and  other  commenters  noted  that 
IEEE  recently  established  a  working 
group  to  examine  maximum  transient 
overvoltages  and  recommended  that 
OSHA  rely  on  industry-accepted  values 
for  these  overvoltages  until  the 
committee  reports  its  findings.  (See,  for 
example,  Exs.  0545.1,  0548.1;  Tr2.  92- 
93.)  For  instance.  Dr.  Horton,  testifying 
on  behalf  of  EEI,  stated; 

In  order  to  address  the  possibility  of  higher 
surge  values,  the  General  Systems 
Subcommittee  of  the  IEEE  Transmission  and 
Distribution  Committee  has  recently  created 
a  working  group  entitled  “Field  Measured 
Over-Voltages  and  Their  Analysis”  to 
determine  if  higher  surge  values  actually 
exist,  and  if  so,  what  is  their  upper  limits. 

This  working  group  is  chaired  by  myself  (Dr. 
Randy  Horton  of  Southern  Company)  and  is 
co-chaired  by  Dr.  Albert  Keri  of  American 
Electric  Power.  Numerous  experts  and 
utilities  from  around  the  world  are  involved 
in  this  work,  and  initial  findings  of  the 
working  grou])  will  likely  he  available  in  tlu! 
iKixl  3  to  4  years.  Until  such  time,  it  is 
ntcommeiKhid  that  tin;  iiuhistry  accetpted 
values  (ill  other  words  7’e(|iial  to  3  |)er  unit, 
2.4  |>er  unit,  and  2.(1  jier  unit,  corresponding 
to  3(i2  kV  and  below,  3(i3  kV  to  .5.50  kV,  and 
551  kV  to  1100  kV  res|)ectively)  he  used  as  the 
maximum  |>er  unit  Iraiisieiil  over  vollag.e 
values.  |Tr2.  02-03| 

Till!  Agency  coiicliide.s  lli.il  it  i.s  not 
iiece.s.s.'iry  to  wait  for  the  fiiidiiig.s  of  the 
new  lldd';  working  groiq)  before 
proceeding  with  new  iniiiiiiiiiiii 
:i|i|)ro<ich-di.stiiiice  provisions.  The 
Agency  does  not  believe  lliiit  it  is 
neces.sary  to  delay  action  on  niiniinnin 
approach  distances  until  the  lEEI'i  or  any 
other  standard-setting  organi/.<'ition 
jiroduces  iidditioiiiil  iuforniiitiou  on  this 
subject.  O.SHA  believes  that  there  i.s 
sufficiient  inforinatioii  in  the  record, 
de.scrihod  earlier  in  this  discussion  of 
maximum  transient  overvoltages,  to 
form  the  ba.si.s  of  a  final  rule  on 
minimum  approach  di.stanccs  that 
accurately  accounts  for  the  presence, 
magnitude,  and  effect  of  maximum 
transient  overvoltages.  The  Agency 
concludes  that  BPA’s  experience  proves 
the  existence  of  maximum  transient 
overvoltages  higher  than  the  industry- 
accepted  values;  and,  although  the 
consensus  standards  do  not  fully 
account  for  potentially  higher  values  in 


their  minimmn  approach  distances,  the 
2007  NESC  and  the  2003  and  2009 
editions  of  IEEE  Std  516  recognize  the 
existence  of  such  overvoltages  (Exs. 

0041,  0532,  0533,  0575.1). 

Consequently,  for  purposes  of  Table  V- 
6,  and  Table  7  tlnough  Table  14  in 
Appendix  B  to  subpart  V,  the  Agency  is 
adopting  maximum  per-unit  transient 
overvoltages  of  3.5  for  systems  operating 
at  72.6  to  420  kilovolts,  3.0  for  systems 
operating  at  420.1  to  550.0  kilovolts, 
and  2.5  for  systems  operating  at  550.1  to 
800  kilovolts.  These  values  are  the  same 
values  as  the  highest  maximum 
transient  overvoltages  recognized  in  the 
2007  NESC  and  IEEE  Std  516-2009  (Exs. 
0532,  0533). 

The  electrical  component  of  MAD — 
calculation  methods  for  voltages  up  to 
72.5  kilovolts.  OSHA  based  the 
minimum  apjiroach  di.stances  in 
exi.sting  §  1910.269  for  voltages  iqi  to 
72.5  kilovolts  on  AN.SI/IEEE  .Std  4  (59 
FK  4383).  Existing  ^  1910.21)9  specifies 
“avoid  contact”  iis  the  ininiinuin 
a|)proach  distance  for  voltages  between 
51  and  1 ,()()()  volts.  I'o  make  t he  revised 
standards  consistent  with  llii!  2002 
Nl'i.SC,  ( ).SI  I A  pro|)osed  in  the  2005 
pro|>osal  to  ado|)t  niininnnn  approach 
distances  of  0.31  meters  (1  foot)  for 
voltages  between  .301  volts  and  750 
volts  and  0.65  miilers  (2  feel,  2  inches) 
for  voltages  helween  75  1  volts  and  15 
kilovolts.  The  |)roposal  specified  “avoid 
contact”  as  the  mininmm  a|)|)roach 
distance  for  51  to  .300  volts. 

Two  commenters  objected  to  the 
recinirement  for  employees  to  “avoid 
contact”  with  lines  energized  at  50  to 
300  volts  (Exs.  0169,  0171).  Mr.  Brooke 
Stauffer  with  NECA  commented,  “The 
‘avoid  contact’  requirement  on  lines 
energized  at  50  to  300  volts  is  infeasible 
for  line  con.struction  and  maintenance, 
liecause  linemen  must  contact  these 
energized  lines  on  a  routine  basis  while 
doing  their  work”  (Ex.  0171).  Quanta 
Services  similarly  asserted,  “The  ‘avoid 
contact’  requirement  on  lines  energized 
at  50  to  300  volts  presents  a  problem 
because  linemen  will  contact  those  lines 
on  a  routine  basis  while  doing  their 
work”  (Ex.  0169). 
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These  comments  do  not  indicate  how 
employees  are  contacting  electric 
conductors  and  other  circuit  parts 
energized  up  to  300  volts. It  is  well 
recognized  that  these  voltages  are 
potentially  lethal.  Exhibit  0002  alone 
describes  at  least  25  accidents  in  which 
employees  were  killed  because  of 
contact  with  circuit  parts  energized  at 
120  volts  to  ground. 210  OSHA  believes 
that,  in  the  past,  the  practice  was  for 
power  line  workers  to  use  leather  gloves 
rather  than  rubber  insulating  gloves  to 
handle  these  voltages,  and  it  is  possible 
that  these  commenters  are 
recommending  that  the  standard  permit 
that  practice.  However,  leather  gloves 
do  not  insulate  workers  from  energized 
parts  (Ex.  0002). 2”  Perspiration  can 
.saturate  these  gloves  diiring  iise,  making 
them  conductive.  One  of  the  accidents 
in  the  record  involved  an  employee 
liandling  a  120-volt  conductor  with 
l(!atli(!r  gloves  [id).  TiHjnildre,  the  final 
role  nuiuires  (!m])l()ye(!.s  to  avoid  contact 
with  circuit  |)arts  eiungizcul  at  50  to  .300 
volts. 2'2  II  i|  is  iKJce.s.sary  for  (!in|)loy(!e.s 
to  handle  (ixposed  parts  energized  at 
Ihe.se  voltages,  they  nnist  do  so  in 
accordance;  with  iinal 

lft2(i.0(K)(c)(l)(iii)(A),  (c)(  1  )(iii)(H),  or 
(c)(  I  )(iii )((]);  and  any  insi dating 
e(|ni|)inent  used  nnisl  niee;!  the  (;leclrical 
protective  (;(|iii|)inent  r(;(|nir(;nients  in 
Iinal  I(t2().07. 

There  were  lew  connnenls  on  tin; 
inininnnn  approach  distances  proposed 
in  2005  lor  voltages  ol  301  volts  to  72.5 
kilovolts.  .Some  connnenters  objected  to 
tin;  small  changes  in  minimnm 
approach  di.stances  from  (;xisting 
^  1?J10.2(i?)  that  wen;  s|)(;ciri(;d  in  the 
2005  jjroposal.  (See;,  for  (;xam])le,  I'ixs. 
0227,  0543.1.)  I'iEl  maintained  that  tin; 
.safety  benefit  of  slight  changes  was 
outweighed  by  the  practical 
implications  of  implementing  revised 
minimum  approach  di.stances: 

For  the  sake  of  an  inch  or  two,  OSHA 
ought  not  to  change  the  existing  MAD  tables. 
Such  changes  could  require  revising  every 


™"ln  the  proposed  rule,  the  lowest  voltage  in  the 
avoid-contact  range  was  51  volts,  not  50  volts  as 
indicated  by  the  two  commenters. 

^’“See  the  25  accidents  described  at  http:// 
\vww.osha.gov/pls/iTnis/accidentseaTch.accident_ 
detaiI?id=660118S-id=81 71148‘id=14307003&id= 

1 431 1 666&‘id=982645B‘id=14327944&‘id=894584 
&id=14351076&-id=14525430&id=201 360062S-id= 
60 1 468&id= 14251771&id=1425198 7»id= 

1 4257034B‘id=14371 751B-id=1452359ie-id= 
143833766rid=695437B-id=514547B-id= 

1 70080238&‘id=14400782&id=1421 9851&id= 
764365&id=  145053666‘id-  778332. 

See,  for  example,  the  two  accidents  described 
at  http://www.osha.gov/pls/iinis/accidentseaTch. 
accident_detail?id=  14371751  S'id=6601 1 8. 

2'' 2  OSHA  proposed  51  volts  as  the  low  end  of  the 
avoid-contact  range.  The  final  rule  adopts  50  volts 
as  the  low  end  for  consistency  with  Table  R-6  in 
existing  §  1910.269  and  IEEE  Std  516-2009. 


safety  rule  book  and  training  curriculum  in 
the  industry,  including  among  line 
contractors,  as  well  as  related  retraining  of 
line  workers.  The  established  clearance 
distances  are  well-known  to  employees  in  the 
transmission  and  distribution  industry,  and 
changing  them  for  the  sake  of  an  additional 
inch  or  two  can  only  lead  to  confusion,  with 
no  significant  safety  benefit.  As  a  practical 
matter,  it  is  not  clear  that  such  a  small 
change  will  make  a  significant  difference  in 
the  safety  of  line  workers.  [Ex.  0227] 

OSHA  understands  that  changing 
minimum  approach  distances,  even 
slightly,  may  require  employers  to 
adjust  their  safety  rules  and  training. 

The  Agency  accounted  for  the  cost  of 
changing  these  safety  rules  and  training 
because  of  differences  between  existing 
§  1910.269  and  the  final  rule,  including 
the  revised  minimum  approach 
distances  (see  Section  VI,  Final 
Economic  Analysis  and  Regulatory 
Idexihility  Analysis,  later  in  this 
pr(;<nnl)h;). 

Ignoring  (;vi(l(;n(:(;  that  small  in(;r(;a.s(;.s 
in  tiu;  (;l(;(;lri(:al  c()mp()n(;nt  of  tin; 
minimmn  approach  distan(:(;.s  aix; 
n(;(:(;.s.sary  would  r(;snll  in  shrinking  tin; 
(;rgonoini(:  (:ompon(;nt  of  llu;  minimnm 
approach  dislanct;,  th(;ii;hy  making  work 
h;ss  sale  for  (;mployt;(;s  t hail  il  the 
(;rgonomic  compon(;iit  r(;maine(l 
coiislaiil.  As  explained  previously, 

( ).SI  lA  designed  this  final  ride  to  ensure 
that  the  ergonomic  componi;nl  of  tin; 
miiiimnm  approach  distance  r(;maiiis  at 
least  0.31  meters  (1  foot )  or  0.61  meters 
(2  feet),  d(;p(;nding  on  the  voltagi;. 

O.SIIA  proposed  a  miniiinmi  approach 
distance  of  0.31  meters  (1  foot)  for 
voltages  of  :i01  through  750  volts. 
Although  there  w(;re  no  comments  on 
this  miniinum  approach  distance,  the 
Agency  is  adopting  a  slightly  larger 
di.stance.  In  Section  4. 7. 1.1,  IEEE  Std 
516-2009  explained  its  approach  to 
setting  the  electrical  component  of  the 
minimum  approach  distance,  as  follows: 

For  ac  and  dc  line-to-line  and  line-to- 
ground  work  between  300  V  and  5.0  kV, 
.sufficient  test  data  are  not  available  to 
calculate  the  MAID,l2i3l  which  is  less  than  2 
cm  or  0.07  ft.  For  this  voltage  range,  it  is 
assumed  that  MAID  is  0.02  m  or  0.07 
ft  ...  .  [Ex.  0532] 

Using  this  approach  for  voltages  of  301 
to  750  volts,  OSHA  added  the  0.31- 
meter  (1-foot)  ergonomic  component  of 
the  minimum  approach  distance  to  the 
0.02-meter  (0.07-foot)  electrical 
component,  for  a  total  minimum 
approach  distance  of  0.33  meters  (1.07 
feet)  in  the  final  rule. 


213  IEEE  Std  516-2009  assumes  that  MAID  and 
MTID  have  the  same  value  in  this  voltage  range. 
Using  this  approach,  the  electrical  component  of 
the  minimum  approach  distance  would  be  the  same 
in  air  or  along  the  length  of  an  insulated  tool. 


As  noted  earlier,  OSHA  based  the 
methodology  for  calculating  the 
electrical  component  of  the  minimum 
approach  distance  for  voltages  from  751 
volts  to  72.5  kilovolts  in  the  2005 
proposal  on  IEEE  Std  4,  Table  6  lists  the 
critical  sparkover  distances  from  that 
standard  as  listed  in  IEEE  Std  516-2009. 


Table  6— Sparkover  Distance  for 
Rod-to-Rod  Gap 


60  Hz  Rod-to-rod 
sparkover 
(kV  peak) 

Gap  spacing  from 
IEEE  Std  4-1995 
(cm) 

25 . 

2 

36 . 

3 

46 . 

4 

53 . 

5 

60  . 

6 

70 . 

8 

79  . 

10 

86  . 

12 

95  . 

14 

104  . 

16 

112  . 

18 

120  . 

20 

143  . 

25 

167  . 

30 

19?  . 

35 

?18  . 

40 

243  . 

45 

?70  . 

;>() 

32?  . 

60 

Source:  IbFF  Std  516  2009  (Fx.  053?). 


I'o  list;  llu;  lahh;  to  (l(;l(;niiiiu;  tin; 
i;h;(:lri(:al  (:(iiii|)oii(;nl  of  llu;  iiiiniiiiiiiii 
a|)pnia(:h  (li.stanci;,  llu;  i;iiiployi;i  would 
(l(;t(;riiiiiu;  tIu;  peak  pha.se  to  groniul 
lran.si(;nt  ov(;rvollag(;  and  .select  a  gap 
Iroin  tiu;  table  that  corr(;spond.s  to  that 
vollagr;  as  a  withstand  voltage  rather 
than  a  critical  .s|)arkov(;r  voltagi;.  For 
voltages  helween  5  and  72.5  kilovolts, 
the  jiroce.ss  for  using  Table  6  to 
calculate  the  electrical  componeid  of  the 
minimum  ajrproach  di.stance,  .starting 
with  the  pha.se-to-phase  system  voltage, 
was  de.scribed  generally  as  follows  in 
Draft  9  of  the  2009  revision  to  IEEE  Std 
516  (Ex.  0524): 

1 .  Divide  the  phase-to-phase  voltage 
by  the  square  root  of  3  to  convert  it  to 
a  phase-to-ground  voltage. 

2.  Multiply  the  phase-to-ground 
voltage  by  the  square  root  of  2  to  convert 
the  rms  value  of  the  voltage  to  the  peak 
phase-to-ground  voltage. 

3.  Multiply  the  peak  phase-to-ground 
voltage  by  the  maximum  per-unit 
transient  overvoltage,  which,  for  this 
voltage  range,  is  3.0,  as  discussed  earlier 
in  this  section  of  the  preamble.  This  is 
the  maximum  phase-to-ground  transient 
overvoltage,  which  corresponds  to  the 
withstand  voltage  for  the  relevant 
exposure. 214 


^’‘‘The  withstand  voltage  is  the  voltage  at  which 
sparkover  is  not  likely  to  occur  across  a  specified 
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4.  Divide  the  maximum  phase-to-  sparkover  voltage  is  3  standard  5.  Determine  the  electrical  component 

ground  transient  overvoltage  hy  0.85  to  deviations  (or  1.5  j)erc(!nt)  greater  than  ol  tlu;  minimum  aj)proach  di.stance  from 

determine  the  corre.sj)onding  critical  tin;  withstand  voltage.)  the  table  through  intcirpolation.^''* 

.s])arkover  voltage.  (The  critical  These;  steps  an;  illn.strat(;d  in  Tahh;  7. 


Table  7 — Calculating  the  Electrical  Component  of  MAD  751  V  to  72.5  kV 


Stop 

Maximum  system  phaso-to-phase  voltage  (kV) 

15 

36 

46 

72.5 

1 .  Divide  by  '/3  . 

2.  Multiply  by  \l2  . 

3.  Multiply  by  3.0  . 

4.  Divide  by  0.85  . 

5.  Interpolate  from  Table  6  . 

Electrical  component  of  MAD  (cm)  . 

8.7  . 

12.2  . 

36.7  . 

43.2  . 

3+(7.2/10)*1  .... 
3.72  . 

20.8  . 

29.4  . 

88.2  . 

103.7  . 

14^(8.7/9)*2  .... 
15.93  . 

26.6  . 

37.6  . 

112.7  . 

132.6  . 

20i(12.6/23)*5 
22.74  . 

41.9 

59.2 

177.6 

208.9 

35+(16.9/26)*5 

38.25 

This  methoel  is  consi.st(;nt  with  the 
method  O.SHA  n.sed  to  develop  the 
minimum  approach  di.stanc(;s  for 
voltages  of  7.51  volts  to  72.5  kilovolts  in 
the  2005  propo.sal.  Although  O.SHA 
received  no  comments  on  this  approach, 
the  methodology  contained  in  final  IEEE 
Std  516-2009  added  one  additional  step 
(Ex.  0532).  The  distances  in  IEEE  Std  4- 
1995  result  from  60-Hz  impulse  rod-to- 
rod  tests.  The  extra  step  in  IEEE  Std 
516-2009  divides  the  phase-to-ground 
maximum  transient  overvoltage  by  1.3 
to  account  for  the  difference  between 
tbe  strength  of  an  air  gap  under  60-hertz 
voltages  and  the  strength  under 
transient  voltages. The  IEEE 
committee  relied  on  two  papers  that  are 
not  in  the  current  OSHA  record  to 
develop  the  1.3  factor.217 
OSHA  is  not  adopting  this  part  of  the 
method  that  IEEE  Std  516-2009  uses  to 
calculate  the  electrical  components  of 
the  minimum  approach  distances  for 
voltages  from  751  volts  to  72.5  kilovolts. 
First,  the  Agency  does  not  believe  that 
there  is  sufficient  information  in  this 
record  to  support  the  1.3  conversion 
factor,  which  was  not  used  in  earlier 
editions  of  IEEE  Std  516  and  was  not 
used  in  any  version  of  the  NESC 
through  the  2007  edition. Second, 
although  OSHA  raised  this  issue  in  its 
September  2009  reopening  notice,  no 
commenters  voiced  support  for  such  a 
change  in  the  OSHA  rule.  Finally,  as 
previously  noted,  for  voltages  of  72.5 


distance.  It  is  the  voltage  taken  at  the  3o  point 
below  the  sparkover  voltage,  assuming  that  the 
sparkover  curve  follows  a  normal  distribution. 

215  Draft  9  of  IEEE  Std  516  used  curve-fitted 
equations  rather  than  interpolation  to  determine  the 
distance.  The  two  methods  result  in  nearly 
equivalent  distances. 

215  A  60-hertz  voltage  cycles  through  its 
maximum,  or  peak,  voltage  60  times  each  second, 
and  the  value  of  the  voltage  forms  a  sine  wave.  A 


kilovolts  iiiul  low(;r,  IEEE  .Std  516-2()()t) 
assumes  that  tiu;  (;l(;ctrical  component 
of  the  minimum  ajtproach  distance  is 
the  .same  with  tools  in  the  air  gaji  as  it 
is  for  air  alone.  The  dielectric  strength 
of  an  air  gap  is  less  with  a  tool  in  the 
gap  than  it  is  when  the  gap  is  air, 
however  (.see,  for  example,  Exs.  0556, 
0558).  Thus,  an  increase  in  the  electrical 
component  of  the  minimum  approach 
distance  is  necessary  to  account  for 
tools.  OSHA  does  not  believe  that  a  60- 
hertz-to-transient  conversion  factor 
(which  reduces  MAD  values)  is 
appropriate  when  no  counterbalancing 
distance  is  added  to  account  for  tools  in 
the  air  gap.  For  these  reasons,  the 
Agency  is  adopting  the  proposed 
methodology  for  determining  the 
electrical  component  of  the  minimum 
approach  distance  for  voltages  of  751 
volts  to  72.5  kilovolts.  As  noted  earlier, 
OSHA  also  is  adopting  the  proposed 
ergonomic  component  for  this  voltage 
range.  Thus,  the  final  rule  incorporates 
minimum  approach  distances  for  these 
voltages  generally  as  proposed. 

However,  Table  V-5  in  the  final  rule 
breaks  the  proposed  voltage  range  of  751 
volts  to  15  kilovolts  into  two  ranges — 
751  to  5,000  volts  and  5.1  kilovolts  to 
15  kilovolts. 

For  the  reasons  described  earlier 
under  the  discussion  of  the  301-  to  750- 
volt  range,  IEEE  Std  516-2009  sets  the 
electrical  component  of  the  minimum 
approach  distance  at  0.02  meters  for 


transient  overvoltage  does  not  cycle,  but  generally 
increases  quickly  as  a  single  pulse. 

212  These  documents  are  (1)  CIGRE/SC  33, 
“Phase-to-Phase  Insulation  Coordination,” 
ELECTRA,  no.  64, 1979;  and  (2)  Esmeraldo,  P.  C.  V., 
and  Fonseca,  C.  S.,  “Evaluation  of  the  Phase-to- 
Phase  Overvoltage  Characteristics  due  to  Switching 
Surges  for  Application  on  Risk  of  Failure  Statistical 
Methods  in  Non-  Conventional  Power  Design,” 
Paper  34.01,  6th  ISH,  New  Orleans,  1989. 


v()ltag(;.s  of  301  to  5,000  volts. As  can 
Ih;  s(;(;u  from  Tahh;  6,  this  is  tlu; 
sjtarkovor  distauct;  for  tho  small(;.st 
transient  overvoltage  listed  in  the  table. 
There  is  no  evidence  in  the  r(;cord  that 
lower  voltages  will  jiroduce  larger 
sparkover  distances.  Cionsequently, 
there  is  no  reason  to  believe  that  the 
electrical  component  of  the  minimum 
approach  distance  will  be  greater  for 
voltages  of  5,000  volts  or  less.  In 
addition,  rounding  the  electrical 
component  of  the  minimum  approach 
distance  to  the  nearest  25  millimeters 
(1.0  inch)  results  in  a  minimum  distance 
of  25  millimeters.  As  explained  earlier, 
OSHA  concludes  that  this  value  is 
reasonable  and,  therefore,  adopts  0.02 
meter  (1  inch)  as  the  electrical 
component  of  the  minimum  approach 
distance  for  this  voltage  range. 

The  electrical  component  of  MAD — 
calculation  methods  for  voltages  over 
72.5  kilovolts.  As  noted  earlier,  OSHA 
based  its  proposed  minimum  approach 
distances  on  criteria  adopted  by  NESC 
Subcommittee  8  in  1993.  The  NESC 
based  its  criteria,  at  least  in  part,  on 
IEEE  Std  516-1987.  As  noted  in 
Appendix  B  to  proposed  Subpart  V, 
OSHA  used  the  following  equation, 
which  was  based  on  IEEE  Std  516-1987, 
to  calculate  the  electrical  component  of 
the  minimum  approach  distance  for 
voltages  of  72.6  to  800  kilovolts  in  the 
proposed  rule: 


2i5The  2012  NESC  adopts  minimum  approach 
distances  from  IEEE  Std  516-2009,  which,  as  noted, 
uses  the  1.3  conversion  factor. 

215  The  electrical  component  of  MAD  is  0.02 
meters  (1  inch)  for  all  voltages  from  301  volts  to  5.0 
kilovolts.  However,  the  ergonomic  component  of 
MAD  is  0.305  meters  (1  foot)  for  voltages  up  to  750 
volts  and  0.61  meters  for  higher  voltages  as 
explained  earlier. 
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Kquation  (1) 


().:u)4H((;  +  a)v,  ./r/i  +  m 
'I  Ik;  (;(|iiiili()n  in  riil)l(;  V-2  is  i(l(;iit ical 
to  F(|iiation  1  oxci'pt  that  it:  (1) 

Incoi  |)orat(;s  an  altitiidi;  correction 
factor.  A,  as  (l(;.scril)(;(l  lat(;r  in  this 
s(;ct ion  of  the  pr(;anihle,  (2)  conv(;rts  t In; 
result  to  nK;t(;rs  through  innitiplication 
hy  ().;tU4a,  and  (.1)  adds  the  (;rgononnc 
coni|)onent  of  MAI),  M  to  the  (;lectrical 
coinpon(;nt  ofMADgivi;))  in  iMpiation  I. 
In  addition,  tin;  table  ns(;s  slightly 
diireri;nt  variahh;  (h;signations:  V,  ^  for 
V,„„y  and  7'  for  on. 

As  (;xplaine(l  earlier  in  this  s(;ction  of 
tin;  preainhle,  OSIIA  d(;cided  to  S])ecify 
niininunn  approach  distances  that 
account  for  tlie  presence  of  tools  in  tin; 
c'lir  gap  unless  the  employer  can 
demonstrate  that  there  is  only  air 
between  the  employee  and  tlie 
energized  part  or  between  the  employee 
and  ground,  as  appropriate.  (The  air  gap 
would  be  between  the  employee  and  the 
energized  part  if  the  employee  is  at 
ground  potential,  or  at  the  potential  of 
another  energized  part,  or  between  the 
employee  and  ground  if  the  employee  is 
at  the  potential  of  the  energized  part 
during  live-line  barehand  work.) 
Consequently,  in  the  equation  for  phase- 
to-phase  system  voltages  of  more  than 
72.5  kilovolts  in  Table  V-2,  the  term  C 
must  be  adjusted  depending  on  whether 
the  minimum  tool-insulation  distance  or 
the  minimum  air-insulation  distance 
will  be  used  as  the  electrical  component 
of  the  minimum  approach  distance. 
According  to  IEEE  Std  516-2009,  Cis 


0.01  for  tin;  minimum  air-insulation 
distance  and  0.01  1  for  the  minimnm 
lool-insniation  distance.  ( )SI  I A 
conchid(;s  that  th(;.se  values  of  f.'are 
reasonahh;  hecans(;  th(;y  are  snpport(;d 
by  scientific  evidenci;  (Exs.  0.55(>,  0550) 
and  becan.se  then;  wen;  no  other  valiK;s 
r(;comm(;nd(;d  in  tin;  rnh;making  r(;cord 
for  tin;  proposal.  Th(;r(;for(;,  th(;s(;  vahH;s 
an;  inc(»rporat(;d  in  Tahh;  V-2  in  tin; 
final  rnh;. 

Th(;n;  is  oiu;  oth(;r  minor  issm;  that 
n;(piir(;s  r(;.solntion  b(;for(;  tin;  (;h;clrical 
com|)onents  of  tin;  minimum  a|)|)roach 
dislanc(;s  for  pha.s(;-to-ground  (;xposures 
can  he  calculated — that  is,  the 
d(;t(;rmination  of  the  saturation  factor,  a. 
The  proposed  rule  and  Il'iKE  Std  516- 
1967,  which  formed  the  original  basis 
for  the  calculation  of  phase-to-ground 
minimum  approach  distances  in 
existing  §  1910.269,  relied  on  F’igure  2 
in  “Recommendations  for  Safety  in  Live 
Line  Maintenance”  to  determine  the 
saturation  factor  (269-Ex.  60;  Ex.  0558). 
That  figure  plotted  the  satmation  factor 
against  crest  voltage.  In  preparing  IEEE 
Std  516-2009,  the  IEEE  committee 
decided  to  use  equations  to  represent 
the  saturation  factor  rather  than  reading 
it  from  the  figure  (Ex.  0532).  The 
committee  used  a  curve-fitting  program 
to  develop  the  following  equations  for 
the  saturation  factor  for  calculating  the 
electrical  components  of  the  minimum 
approach  distances  for  phase-to-ground 
exposures:  221 


Wli(;r(): 

l)=  I'ilociriciil  c()ni|)on(;nl  ofllio  iniiiiiniiiM 
iipproiicli  (li.stiincK  in  iiir  in  f(;(;l 
E'=().()l  to  iiccnnnl  lor  cnri'cclion  laclois 
iis.sociiilod  willi  tin;  vin  ialion  of  gap 
.sparkovor  will;  vollago 
o  -  A  factor  rolaling  to  llio  .saliiral i(ai  ol  air 
at  voltages  ol  a4 5  kilovolts  or  higher 
pn  -  Maxinnnn  ant  i(:i|>ate(l  transient 
overvoltage,  in  per  unit  (p.n.) 

E/ii.m  “  Maxiinnin  rms  system  line  to  ground 
voltagi;  in  kilovrdts  this  value  is  the 
true  inaximnin,  that  is,  the  inainal 
high(;sl  vollagt;  for  tin;  rang*;  (ha- 
example,  10  per(:(;nl  above  the  nominal 
voltage). 

I’hdsc-to-groiind  exposures.  For 
|)bas(;-fo-gr()und  exjxtsunts,  rulemaking 
participants  agreed  that  the  jiroposal’s 
methodology  for  calculating  minimum 
approach  distances  was  generally 
appropriate  unless  insulated  tools  were 
jjresent  across  the  air  gap.  (See,  for 
example,  Exs.  0521,  0527.1, 0529, 
0575.1.)  For  instance,  EEI  commented, 
“The  existing  MAID  formula,  based  on 
rod-to-rod  gap  data,  is  acceptable  for  all 
line-to-ground  applications  [through 
800  kilovolts  with  a  maximum  per-unit 
overvoltage  of  2.44  per  unit]”  (Ex. 
0527.1). 

Therefore,  the  final  rule  requires 
employers  to  set  minimum  approach 
distances  based  on  Equation  1  for  phase- 
to-ground  exposures  at  voltages  of  more 
than  72.5  kilovolts.  Here  is  the  full 
equation  contained  in  Table  V-2,  with 
the  part  that  is  equivalent  to  Equation  1 
highlighted: 


220  This  voltage  is  the  maximum  transient 
overvoltage. 


These  equations  calculate  the  saturation 
factor,  a,  for  any  exposure  for  which  Equation  1  is 
used  to  calculate  the  electrical  components  of  the 
minimum  approach  distances.  However,  as 


explained  later  in  this  section  of  the  preamble,  the 
committee  chose  to  apply  Equation  1  only  to  phase- 
to-ground  exposures. 
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1 .  For  peak  phase-to-phase  voltages,  Vpeak,  less  than  635  kilovolts, the 
saturation  factor,  a,  equals  0. 

2.  For  Vpcak  from  635.1  to  915.0  kilovolts, 

140,000 

3.  For  Vpeak  from  915.1  to  1,050.0  kilovolts, 

135,000 

4.  For  Vpeak  from  1050.1  to  1,600  kilovolts, 

125,000 


OSHA  concludes  that  adopting  IEEE’s 
method  of  calculating  the  saturation 
factor  is  reasonable  because  that  method 
will  lead  to  more  accurate  and 
consistent  determinations  of  minimum 
approach  distances  for  phase-to-ground 
exposures  on  system  voltages  of  more 
than  72.5  kilovolts  than  approximating 
the  saturation  factor  by  reading  it 
directly  from  the  graph,  as  was  done  to 
calculate  the  minimum  approach 
distances  in  existing  §  1910.269.223 
Consequently,  the  Agency  is  adopting 
these  equations  for  calculating  the 
saturation  factor  in  Table  V-2  in  the 
final  rule  for  phase-to-ground 


Where: 

pu,,  -  p.u.  phase-to-phase  maximum  transient 
overvoltage,  and 

pUg  =  p.u.  phase-to-ground  maximum 
transient  overvoltage. 

The  value  for  pu,,  was  to  be  used  for 
pu  in  Equation  (1)  for  calculating  the 
phase-to-phase  MADs. 

Until  approximately  2007,  the 
technical  committees  responsible  for 
IEEE  Std  516  and  the  NESC  calculated 
minimum  approach  distances  based  on 
these  equations.  Because  OSHA  was 
using  the  same  methodology,  the 
Agency  relied  on  the  technical 


^22  Through  an  apparent  oversight,  the  IEEE 
equations  for  a  fail  to  cover  635.0  kilovolts. 

The  quality  of  the  graph  is  poor,  and  the 
underlying  data  is  no  longer  available  (Ex.  0532). 


exposures,  except  for  the  1,600-kilovolt 
limitation  for  the  last  voltage  range.  As 
explained  later  in  this  section  of  the 
preamble,  the  Agency  concluded  that 
extrapolating  the  saturation  factor 
beyond  the  1,600-kilovolt  maximum 
switching  impulse  used  during  the 
experimental  testing  used  to  support  the 
IEEE  method  is  reasonable  and  will 
better  protect  employees  than 
alternative  approaches.  For  phase-to- 
ground  exposures,  this  limit  would  have 
no  practical  effect  as  the  Agency 
anticipates  that  few,  if  any,  systems  will 
have  maximum  phase-to-ground 

pUp  =  pu^  + 1 .6  Equation  (2) 

committees’  calculations  as  they 
appeared  in  IEEE  Std  516-2003  and  the 
2002  NESC  and  proposed  to  include 
those  distances  in  §  1910.269  and 
subpart  V. 

During  the  revision  cycle  for  IEEE  Std 
516-2009,  the  IEEE  technical  committee 
responsible  for  revising  that  standard 
identified  what,  in  the  committee’s 
view,  was  an  error  in  the  calculations  of 
phase-to-phase  minimum  approach 
distances  for  nominal  voltages  230 
kilovolts  and  higher.  At  these  voltages, 
the  saturation  factor,  a,  which  appears 
in  Equation  (1),  varies  depending  on  the 


ANSI/IEEE  Std  516-1987  did  not  contain 
distances  for  phase-to-phase  exposures.  The  NESC 
subcommittee  derived  them  by  applying  the  IEEE 
equation.  Equation  (1),  to  the  phase-to-phase 


transient  overvoltages  [Vpeak)  as  high  as 
1,600  kilovolts. 

Phase-to-phase  exposures.  For  phase- 
to-phase  exposures,  OSHA  based  the 
proposal  on  the  2002  NESC  approach, 
which  used  the  maximum  phase-to- 
phase  transient  overvoltage  in  Equation 
1  for  calculating  the  electrical 
components  of  minimum  approach 
distances  for  phase-to-phase  exposures. 
As  noted  in  Appendix  B  to  proposed 
Subpart  V,  OSHA  used  the  following 
equation  to  determine  the  phase-to- 
phase  maximum  transient  overvoltage 
based  on  a  system’s  per-unit  nominal 
voltage  phase-to-ground  crest: 


voltage;  that  is,  the  value  of  a  increases 
with  increasing  voltage.  The  NESC 
subcommittee  calculated  the  phase-to- 
phase  minimum  approach  distances  for 
the  1993  NESC  using  a  value  for  the 
saturation  factor,  a,  corresponding  to  the 
maximum  phase-to-ground  transient 
overvoltage,  rather  than  the  maximum 
phase-to-phase  transient  overvoltage. 224 
Because,  in  its  proposal,  OSHA 
borrowed  the  minimum  approach 
distances  from  IEEE  Std  516-2003  and 
the  2002  NESC,  the  Agency  twice 
solicited  comments  on  whether  changes 
to  its  rule  were  necessary  in  light  of  the 


temporary  overvoltages  calculated  using  Equation 
(2). 
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errors  identified  by  the  IEEE  committee 
(73  FR  62942,  74  FR  46958). 

The  consensus  among  rulemaking 
participants  was  that  the  proposed 
rule’s  minimum  approach  distances  for 
phase-to-phase  exposures  at  maximum 
transient  overvoltages  exceeding 
approximately  630  kilovolts  involved  a 
mathematical  error.  (See,  for  example, 
Exs.  0521,  0524,  0526.1,  0528,  548.1; 

Tr2.  122-123,  139.)  Draft  9  of  the  2009 
revision  of  IEEE  Std  516  derived 
formulas  for  the  saturation  factor,  a, 
using  a  curve-fitting  program  (Ex.  0524). 
When  maximvun  phase-to-phase 
transient  overvoltages  are  less  than  630 
kilovolts,  a  is  0.0,  and  the  mathematical 
error  is  not  present  [id.].  For  higher 
maximum  transient  overvoltages,  a  is  a 
function  of  the  peak  voltage,  which  is 
higher  for  phase-to-phase  exposures 
than  it  is  for  phase-to-ground  exposures 
(id.) 

Because  the  proposed  rule  used  an 
approach  for  calculating  phase-to-phase 
minimum  approach  distances  that 
commenters  generally  agreed  was  in 
error,  OSHA  decided  to  make  changes 
in  this  final  rule  to  account  for  that 
mistake. 

To  determine  the  increased  risk  to 
employees,  OSHA  compared  the 
probability  of  sparkover  for  the 
electrical  component  of  the  largest 
proposed  minimum  approach  distance 
with  the  probability  of  sparkover  for  the 
electrical  component  of  the  corrected 
minimum  approach  distance. 225  For 
systems  operating  at  800  kilovolts,  the 
probability  of  sparkover  with  the 
maximum  phase-to-phase  transient 
overvoltage  at  the  corrected  electrical 
component  of  the  minimum  approach 
distance  is  approximately  1  in  1,000. 
The  probability  of  sparkover  at  the 
proposed  elec^ical  component  of  the 
minimum  approach  distance  is  64  in 
100.  Clearly,  the  proposed  minimum 
approach  distance  poses  significant  risk 
to  employees  when  the  phase-to-phase 
transient  overvoltage  is  at  its  maximum. 
Because,  for  systems  operating  at  800 
kilovolts,  the  minimum  approach 
distance  in  the  existing  standard  is  the 
same  as  the  distance  in  the  proposed 
rule,  the  existing  standard  also  poses  a 
substantial  risk  to  employees. 

OSHA  calculated  the  probabilities  of 
sparkover  at  the  proposed  electrical 
component  of  the  minimum  approach 
distance  and  the  corrected  minimum 
approach  distance  in  the  following 


The  corrected  minimum  approach  distance  is 
the  minimum  approach  distance  calculated  with  an 
extrapolated  saturation  factor  for  the  maximum 
phase-to-phase  transient  overvoltage  in  place  of  the 
maximum  phase-to-ground  transient  overvoltage. 
This  is  the  method  used  in  IEEE  Std  516  Draft  9 
(Ex.  0524). 


manner.  The  minimum  approach 
distance  proposed  in  Table  V-2  for  this 
exposure  was  7.91  meters,  and  the 
electrical  component  of  this  distance 
was  7.60  meters  (7.91  meters  -  0.31 
meters).  The  phase-to-phase  maximum 
transient  overvoltage  at  800  kilovolts  is 
2,352  kilovolts. 226  Draft  9  of  the  2009 
revision  of  IEEE  Std  516  derived 
formulas  for  the  saturation  factor,  a, 
using  a  curve-fitting  program.  Equation 
59  in  that  draft  standard  provided  the 
following  equation  for  a  for  maximum 
transient  overvoltages  of  more  than 
1,485  kilovolts: 

a  =  [TOV  -  1,485)  x  0.00000491  -i- 
0.0055704, 

where  TOV  is  the  maximum  transient 
overvoltage  (Ex.  0524). 

This  equation  extrapolates  a  beyond 
the  1,600-kilovolt  upper  limit  on 
available  rod-gap  test  data.  Using  this 
equation  to  determine  a  and  using  that 
value  in  Equation  1 ,  the  withstand 
voltage  corresponding  to  7.60  meters  is 
1,966  kilovolts.  The  critical  sparkover 
voltage  for  a  7.60-meter  gap  is  1,966  + 
0.85,  or  2,312,  kilovolts.  (See  Step  4  in 
the  explanation  of  how  to  use  Table  6 
to  determine  the  electrical  component  of 
clearance  earlier  in  this  section  of  the 
preamble.)  The  probability  of  sparkover 
for  this  distance  at  the  maximum 
transient  overvoltage  of  2,352  kilovolts 
is  64  percent. 227  This  percentage  means 
that  the  electrical  component  of  the 
proposed  minimum  approach  distance 
at  800  kilovolts  has  a  probability  of  64 
percent  of  sparking  over  at  the  industry- 
accepted  maximum  per-unit  transient 
overvoltage  of  2.0. 

There  were  three  basic  methods 
submitted  to  the  record  for  calculating 
minimum  approach  distances  for  phase- 
to-phase  exposures.  The  first  method 
was  the  one  OSHA  used  in  developing 
the  proposed  rule.  As  described  earlier 
in  this  section  of  the  preamble,  that 


Using  Equation  2,  the  phase-to-phase 
maximum  per-unit  transient  overvoltage  is  2.0  + 

1.6,  or  3.6,  times  the  peak  phase-to-ground  voltage. 
The  peak  phase-to-ground  voltage  is  the  maximum 
system  phase-to-phase  voltage  times  V2  divided  by 
Va.  Thus,  the  maximum  transient  overvoltage  for  a 
phase-to-phase  exposure  for  a  maximum  system 
voltage  of  800  kilovolts  (the  highest  system  voltage) 
is  3.6  X  800  x'Jl  +  V3,  or  2,352,  kilovolts. 

The  probability  of  sparkover  is  determined  by 
normalizing  the  mean  (average)  sparkover  voltage 
and  the  standard  deviation  and  looking  up  those 
two  normalized  parameters  in  standard  distribution 
tables.  The  critical  sparkover  voltage  (that  is,  the 
mean  voltage  that  will  spark  over)  is  2,312  kilovolts. 
The  standard  deviation  is  5  percent  of  this  value, 
or  115.6  kilovolts.  The  maximum  transient 
overvoltage  corresponding  to  the  industry-accepted 
value  of  2.0  per  unit  at  800  kilovolts  is  2,352 
kilovolts,  or  0.346  standard  deviations  above  the 
mean  voltage  at  sparkover.  The  probability  of 
sparkover  can  be  determined  from  normal 
distribution  tables  for  a  2  of  0.346. 


method  used  Equation  (1)  and  Equation 
(2)  to  determine  the  minimum  approach 
distance,  but  without  adjusting  the 
saturation  factor,  a,  in  Equation  (1)  to 
account  for  the  increase  between  the 
phase-to-ground  and  phase-to-phase 
maximum  transient  overvoltage.  For  the 
reasons  already  explained,  OSHA 
concludes  that  this  method  is  invalid 
and  would  expose  employees  to  an 
unreasonable  increase  in  risk  for  phase- 
to-phase  exposures  at  maximum 
transient  overvoltages  higher  than  630 
kilovolts.  Consequently,  the  Agency 
decided  against  adopting  this  method  in 
the  final  rule. 

The  second  method,  adopted  by  IEEE 
Std  516-2009,  uses  equations  based  on 
the  paper  by  Vaisman,228  and  two 
papers  by  Gallet,229  to  determine 
minimum  approach  distances  (Ex. 

0532).  OSHA  refers  to  this  method  as 
the  “IEEE  method”  in  the  following 
discussion. 

The  formula  used  in  IEEE  Std  516- 
2009  for  calculating  phase-to-phase 
minimum  approach  distances  for 
voltages  of  72.6  kilovolts  and  higher  is 
derived  ft-om  testing  that  replicates  line 
configurations  rather  than  live-line 
work.  Accordingly,  the  underlying 
formula  in  IEEE  Std  516-2009  originally 
was  intended  for  determining 
appropriate  conductor  spacing  rather 
than  for  determining  minimum 
approach  distances  appropriate  for 
employees  performing  live-line  work. 

To  account  for  the  presence  of  an 
employee  working  in  an  aerial  lift 
bucket  within  the  air  gap  between  the 
two  phase  conductors,  the  IEEE 
committee  incorporated  the  concept  of  a 
floating  electrode  in  the  air  gap.  The 
committee’s  approach  to  determining 
the  electrical  component  of  the 
minimum  approach  distance  can  be 
summarized  as  follows: 

1 .  Start  with  a  formula  to  calculate  the 
critical  sparkover  voltage  for  the 
distance  between  two  conductors. 

2.  Modify  the  formula  to  account  for 
a  3.3-meter  floating  electrode 
representing  an  employee  working 
within  an  aerial  lift  bucket  between  the 
phase  conductors. 

3.  Modify  the  formula  to  convert  the 
critical  sparkover  voltage  to  a  withstand 
voltage. 


^^“Vaisman,  op  cit. 

^^'■Gallet,  G.,  Leroy,  G.,  Lacey,  R.,  and  Kromer,  1., 
"General  expression  for  positive  switching  impulse 
strength  valid  up  to  extra  line  air  gaps,”  IEEE 
Transaction  on  Power  Apparatus  and  Systems,  vol. 
PAS-94,  pp.  1989-1993,  Nov./Dec.  1975  (Ex.  0560); 
and  Gallet,  G.,  Hutzler,  B.,  and  Riu,  )-P.,  “Analysis 
of  the  switching  impulse  strength  of  phase-to-phase 
air  gaps,”  IEEE  Transactions  on  Power  Delivery,  vol. 
PAS-97,  no.  2,  Mar./Apr.  1978  (Ex.  0553). 
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4.  Determine  the  maximum  transient 
overvoltage  on  the  line,  and  substitute 
that  value  for  the  withstand  voltage. 

5.  Rearrange  the  equation  to  solve  for 
distance. 

In  more  technical  detail,  this 
approach  is  described  as  follows: 

1.  The  equation  for  calculating  the 
critical  sparkover  voltage  for  a  given 


distance  between  two  conductors 
includes  a  gap  factor,  k.  This  factor 
depends  on  several  variables: 

alpha  =  the  proportion  of  the  negative 
switching  impulse  voltage  to  the 
total  phase-to-phase  impulse 
voltage. 


Ddesign  L-L  =  the  design  phase-to-phase 
clearance,  and 

H  =  the  average  height  of  the  phase 
above  the  ground. 

Table  8  shows  the  values 
recommended  by  IEEE  Std  516-2009  for 
these  variables  and  the  resultant  gap 
factors. 


Table  8— IEEE  Std  516-2009  Gap  Factors  (/() 


Phase-to-phase  voltage 

alpha 

Odesign 

k 

<  242  kV  . 

0.33 

0.8 

1.451 

>  242  kV  . 

0.41 

0.8 

1.530 

IEEE  Std  516-2009  uses  the  following 
equation  to  calculate  the  critical 
sparkover  voltage  for  the  designed  gap 
between  two  phase  conductors: 

_3,400(^) 

^50  “  o 

1+^ 

D,-, 

Where: 

V50  =  the  critical  sparkover  voltage  in 
kilovolts, 

k  =  the  gap  factor  from  Table  8,  and 
Di-i  =  the  sparkover  distance  in  meters. 

2.  When  an  employee  performs  live- 
line  barehand  work,  the  employee 
typically  is  positioned  between  two  or 
more  phase  conductors.  The  employee 
could  be  working,  for  example,  from  an 
aerial  lift  platform  or  a  conductor  cart. 
These  devices  and  the  worker  are  both 


conductive.  The  presence  of  a 
conductive  object  in  the  air  gap  between 
the  two  electrodes  (which,  in  this  case, 
are  the  two  conductors)  reduces  its 
dielectric  strength.  IEEE  Std  516-2009 
introduces  a  constant,  Kp,  to  account  for 
the  presence  of  the  employee  and  other 
conductive  objects  in  the  air  gap.  In  that 
consensus  standard,  Kp  equals  0.9  to 
accommodate  a  3.3-meter  conductive 
object  in  the  air  gap.  This  value  is 
equivalent  to  a  10-percent  reduction  in 
the  dielectric  strength  of  the  gap. 

With  this  factor  included,  the 
equation  for  the  critical  sparkover 
voltage  is: 

,,  _3,400(^)(i^,.) 

^50  “  O 

1  +  -^- 

A-/ 


3.  IEEE  sets  the  withstand  voltage  at 
a  level  that  is  3a  lower  than  the  critical 
sparkover  voltage,  as  indicated  in  the 
following  equation: 

Vw  =  (1  ~  3o)  V50 
Where: 

V^w  =  the  withstand  voltage, 

F,5o  =  the  critical  sparkover  voltage,  and 
0  =  5  percent  for  a  normal  distribution. 

4.  To  solve  for  the  electrical 
component  of  the  clearance,  the 
maximum  transient  overvoltage  is 
substituted  for  the  withstand  voltage. 
The  IEEE  committee  used  the  following 
equation  to  calculate  the  maximum 
transient  overvoltage  on  the  line: 


Ti.l  =  1  +  0.45  Equation  (3) 


where: 

Ti^l  =  the  phase-to-phase  maximum  transient 
overvoltage  in  per  unit,  and 


T/,.g  =  the  phase-to-ground  maximum 
transient  overvoltage  in  per  unit. 

5.  Substituting  the  values  of  the 
various  constants  and  solving  these 


equations  for  distance,  IEEE  Std  516- 
2009  uses  the  following  equations  to 
calculate  the  minimum  air- insulation 
distance: 


For  voltages  less  than  or  equal  to  242  kilovolts: 
8 


^L-L  -  T 


4,621 


U(1.35r,_J+0.45)F,_,y 
For  voltages  more  than  242  kilovolts: 


8 

4,875 


U(1.35r,_^)+0.45)F,_J 
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Where: 

Dul  =  the  minimum  air-insulation  distance 
(the  minimum  distance  needed  to 
prevent  sparkover  with  air  alone  as  the 
insulating  medium), 

T/,-g  =  the  phase-to-ground  maximum 
transient  overvoltage  in  per  unit,  and 
Vi^i,  =  the  rms  phase-to-phase  system  voltage. 

Testifying  on  behalf  of  EEI,  Dr.  Horton 
explained  the  IEEE  method  as  follows; 
is  well  recognized  that  the  dielectric 
strength  of  a  given  electrode  geometry  is 
different  for  line-to-ground  surges  than 
for  line-to-line  surges.  A  phase-to-phase 
surge  between  two  phases  is  the  voltage 
difference  between  the  phase-to-ground 
surges  which  may  be  of  opposite 
polarity  and  displaced  in  time,  (and 
many  times  are)  whereas  a  maximum 
phase-to-ground  surge  is  considered 
uni-polar. 

***** 

[The  surges  from  the  two  phases]  are 
displaced  by  some  amount  of  time.  .  .  . 

The  resulting  line-to-line  surge  .  .  .  will 
stress  a  given  air  gap  geometry  differently 
than  either  of  the  line-to-ground  surges  that 
the  resulting  waveform  is  comprised  of. 
Unlike  line-to-ground  insulation 
characteristics  of  a  given  electrode  geometry, 
which  depend  primarily  on  the  gap  spacing, 
line-to-line  insulation  characteristics  .  .  .  are 
more  complex  because  one  of  the  surges  has 
a  positive  polarity  with  respect  to  ground 
while  the  other  has  a  negative  polarity  with 
respect  to  ground. 

The  resulting  insulation  strength  is  a 
function  of  alpha,  which  again,  is  the  ratio 
of  the  negative  surge  to  the  sum  of  the 
negative  and  positive  surge. 

The  IEEE  recently  tried  to  address  this 
limitation  [in  IEEE  Std  516-2009]  by 
developing  a  method  based  on  a  modified 
version  of  the  Gallet  equation.  The  upper 
voltage  limit  of  the  resulting  equation  is  3500 
kV  peak  or  air  gap  distances  of  up  to  15 
meters.  This  limitation  is  well  within  the 
typical  range  of  live-line  working  scenarios 
in  the  United  States. 

Historically,  IEEE  Standard  516  has  used 
rod-to-rod  electrode  geometry  data  for 
determining  line-to-ground  MAID.  One 
reason  for  this  is  that  the  test  data  that  the 


method  is  based  on  represents  a  rod-to-rod 
electrode  configuration. 

In  addition,  the  line-to  ground  [testing]  that 
was  performed  showed  that  the  rod-to-rod 
results  were  in  the  middle  range  for  a  wide 
range  of  conductor  configurations.  The  rod- 
to-rod  data  presented  neither  the  worst  case 
nor  the  best.  Thus,  it  was  chosen  as  a 
reasonable  representation  of  all  the  possible 
gap  configurations  to  which  a  line  worker 
might  be  exposed  while  performing  tasks, 
which  are  characterized  as  line-to-ground. 

When  considering  line-to-line  minimum 
air  insulation  distances,  a  rod-to-rod  gap  may 
not  be  tbe  most  appropriate.  Typically,  the 
worker  will  bond  onto  one  phase  and  will 
not  need  to  bridge  the  gap  to  the  other  phase. 
Since  the  shape  of  the  adjacent  electrode 
remains  unchanged  during  the  task,  (in  other 
words  it  remains  a  conductor)  the  resulting 
air  gap  geometry  more  closely  resembles  that 
of  a  conductor-to-conductor.  The  effect  of  the 
change  in  geometry  of  the  phase  to  which  the 
worker  is  bonded  is  dealt  with  in  the  new 
IEEE  method  by  introducing  an  additional 
factor  that  accounts  for  the  effect  of  large 
conductive  objects  floating  in  tbe  air  gap. 

[Tr2.  83-86] 

No  rulemaking  participant 
recommended  that  OSHA  adopt  the 
IEEE  method  for  calculating  minimum 
air-insulation  distances  for  phase-to- 
phase  exposures  at  more  than  72.5 
kilovolts.  In  addition,  the  Agency  has 
several  concerns  with  the  approach 
taken  in  that  consensus  standard.  First, 
the  IEEE  method  relies  on  test  data  for 
an  electrode  configuration  that  is  not 
comparable  to  the  rod-to-rod  gap  used 
for  phase-to-ground  exposures  on  which 
OSHA  based  the  minimum  approach 
distances  in  existing  §  1910.269. 

Second,  the  choices  for  some  of  the 
parameters  used  in  the  equations  for  the 
electrical  component  of  the  minimum 
approach  distance  appear  to  be 
arbitrary.  Third,  the  IEEE  method  is 
based  on  papers  that  explore  the 
dielectric  strength  of  electric  power 
lines  rather  than  the  dielectric  strength 
of  circuit  parts  configured  as  they  would 
be  when  employees  are  performing  live- 
line  barehand  work. 


(1)  Conductor-to-conductor-based 
method  does  not  accurately  model 
employee  exposure.  OSHA  considered 
the  evidence  in  the  record  and 
concludes  that  the  IEEE  method,  which 
is  based  on  testing  on  conductor-to- 
conductor  electrodes,  does  not 
accurately  model  employee  exposure. 

As  noted  by  Dr.  Horton,  the  approach 
taken  by  existing  §  1910.269  and  earlier 
editions  of  IEEE  Std  516  based  the 
calculation  of  minimvun  air-insulation 
distances  for  both  phase-to-ground  and 
phase-to-phase  exposures  on  phase-to- 
ground  testing  of  rod-to-rod  electrodes 
(Tr2.  85). 230  By  adopting  the  approach 
taken  in  IEEE  Std  516-1987  in 
promulgating  existing  §  1910.269, 

OSHA  deemed  it  reasonable  to  rely  on 
rod-to-rod  gap  data  (59  FR  4383-4384). 
The  record  in  this  rulemaking  contains 
reports  of  tests  on  a  variety  of  electrode 
configurations,  showing  clearly  that  the 
dielectric  strength  of  air  varies  with  the 
configuration  (269-Ex.  60;  Exs.  0553, 
0554).  In  reviewing  the  record,  OSHA 
has  again  concluded  that  phase-to- 
ground  rod-to-rod  gap  test  data  forms  a 
reasonable  basis  for  the  determination  of 
minimum  approach  distances  because  it 
falls  in  the  middle  range  of  various 
electrode  configurations  (that  is,  it  is 
neither  the  best  case  nor  the  worst).  In 
addition,  OSHA  believes  that  employees 
performing  work  on  energized  lines  are 
rarely  exposed  to  the  worst-case 
configuration,  rod-to-plane  electrodes, 
or  to  the  best-case  configuration,  sphere- 
to-sphere  electrodes.  Thus,  an  exposure 
representing  the  middle  range  of  various 
electrode  configurations  is  reasonable 
for  a  model  based  on  phase-to-ground 
testing. 

A  paper  by  Gallet  231  reports  on  a 
variety  of  phase-to-phase  gap  factors, 
including  supported  busbars  and 
asymmetrical  geometries,  as  shown  in 
the  following  table  (Ex.  0553): 


Electrode  geometry 

alpha  =  0.5 

alpha  =  0.33 

Rings  or  large,  smooth  electrodes  . 

1.80 

1.70 

Crossed  conductors . 

1.65 

1.53 

Rod-rod  or  conductor-conductor . 

1.62 

1.52 

Supported  busbars  . 

1.50 

1.40 

Asymmetrical  geometries  . 

1.45 

1.36 

Table  reprinted  with  permission  from  the  Institute  for  Electrical  and  Electronics  Engineers  (IEEE).  OSHA  revised  the  table  from  IEEE’s  original. 


Although  the  performance  during 
phase-to-phase  tests  are  the  same  for 
rod-to-rod  and  conductor-to-conductor 
electrodes,  OSHA  concludes  that  phase- 


z30Typical  configurations  include  rod-rod,  rod- 
plane,  and  conductor-plane.  The  terminology  refers 
to  the  configuration  of  the  two  electrodes.  For 


to-phase  exposures  are  more  likely  to 
correspond  to  asymmetrical  geometries, 
which,  as  can  be  seen  from  the  table  in 
the  Gallet  paper,  have  a  lower  dielectric 
strength  than  rod-to-rod  or  conductor- 

example,  in  a  rod-plane  configuration,  one  of  the 
electrodes  is  a  rod  perpendicular  to  an  electrode  in 
the  shape  of  a  plane. 


231  Gallet,  G,  Hutzler,  B.,  and  Riu,  )-P.,  op  cit. 
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to-conductor  electrodes. ^32  Employees 
performing  live-line  barehand  work  face 
a  wide  variety  of  exposure  conditions 
reflecting  a  number  of  different 
electrode  configurations.  Several  of 
these  electrode  configurations  are  not 
equivalent  to  conductor-to-conductor 
electrodes.  Employees  working  on 
energized  supported  busbars  could 
experience  phase-to-phase  exposures. 
Additionally,  during  live-line  barehand 
work  on  energized  conductors, 
employees  are  working  on  the 
conductors,  and  the  installation  may  be 
configured  differently  when  maintained 
or  installed.  For  example,  a  damaged 
portion  of  a  bundled  conductor  may 
protrude  from  the  bundle,  or  an 
employee  may  be  holding  an  armor  rod 
perpendicular  to  the  conductor.  The 
equipment  used  to  position  the 


^32  Dielectric  strength  is  proportional  to  the  gap 
factor.  Thus,  a  smaller  gap  factor  yields  a  lower 
dielectric  strength. 


employee  also  can  affect  the  shape  of 
one  of  the  electrodes.  The  Agency 
believes  that  these  examples  may  more 
closely  resemble  asymmetrical 
geometries.  Consequently,  the  gap  factor 
for  those  electrode  configurations,  as 
shown  in  the  table,  would  be  lower  than 
the  gap  factor  used  in  IEEE  Std  516- 
2009.  The  IEEE  standard  reduced  the 
gap  factor  by  accounting  for  a 
conductive  object  in  the  gap.  However, 
the  Agency  believes  that  such  a 
reduction  also  would  be  necessary  when 
another  conductive  object  is  in  the  air 
gap  while  an  employee  is  working  on  an 
energized  conductor,  which  could  occur 
as  equipment  is  transferred  to  the 
employee  or  if  a  second  worker  is  in  the 
air  gap.  Thus,  OSH  A  concludes  that  a 
model  based  on  phase-to-phase  testing 
should  be  based  on  asymmetrical 
electrode  geometries  and  that  the  IEEE 
committee’s  choice  of  a  conductor-to- 
conductor  gap  is  not  appropriate. 


(2)  The  values  of  some  of  the 
parameters  used  in  the  IEEE  method 
appear  to  be  arbitrary.  The  ratio  of  the 
negative  switching  impulse  voltage  to 
the  total  phase-to-phase  impulse  voltage 
is  designated  as  alpha.  Dr.  Horton 
described  this  parameter,  and  its 
importance,  as  follows; 

A  phase-to-phase  surge  between  two 
phases  is  the  voltage  difference  between  the 
phase-to-ground  surges  which  may  be  of 
opposite  polarity  and  displaced  in  time,  (and 
many  times  are)  whereas  a  maximum  phase- 
to-ground  surge  is  considered  uni-polar. 

[Figure  5]  shows  how  two  separate  phase- 
to-ground  surges  combine  to  form  a  line-to- 
line  surge.  .  .  . 

[W]e  have  one  [transient)  for  phase  1  and 
we  have  .  .  .  one  for  phase  2,  and  .  .  .they 
are  displaced  by  some  amount  of  time.  The 
resulting  transient  overvoltage  or  surge  that 
would  be  across  the  air  gap,  which  would  be 
the  line-to-line  air  gap,  would  be  .  .  .a 
combination  of  the  [two]  curve[s].  [Tr2.  83- 
84] 
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Figure  5--Graphical  Depiction  of  Phase-to-Phase  Transient  Overvoltage^^^ 


The  lEEEcommittee  used  an  alpha  of 
0.33  for  system  voltages  up  to  242 
kilovolts.  However,  the  committee  used 
a  value  of  0.41  for  higher  system 
voltages.  It  described  the  rationale  for 
this  latter  decision  with  a  quote  from 
the  Vaisman  paper: 

In  [extra-high  voltage]  systems,  where  there 
is  efficient  overvoltage  control  and  hence  the 
overvoltage  factor  a  tends  to  lie  in  the  range 
of  0.41  to  0.50,  the  ratio  between  the  line-to- 
line  (Dl)  and  the  line-to-ground  (D)  clearance 
equal  to  2.0  is  the  one  which  provides  a  more 


233  Figure  5,  which  is  a  copy  of  Figure  4  from  Ex. 
0545.1,  was  included  in  the  presentation  by  Dr. 
Horton  at  the  October  28,  2009,  public  hearing. 
(See,  also.  Ex.  0567.)  EEl  identified  the  source  of 
this  figure  as  EPRI  Transmission  Line  Reference 


balanced  distribution  of  flashovers  between 
the  two  gaps.  [Ex.  0532] 

OSHA  has  two  concerns  about  this 
choice.  First,  the  paper  does  not 
indicate  that  an  alpha  of  0.41  is  the 
smallest  expected  for  these  systems.  A 
smaller  value  of  alpha  will  produce  a 
smaller  value  for  the  gap  factor,  k,  and, 
consequently,  a  larger  electrical 
component  of  the  minimum  approach 
distance. Second,  it  is  not  clear  why 
efficient  overvoltage  control  has  any 
effect  on  alpha.  Overvoltage  control 


Book:  115-345-kV  Compact  Line  Design,  2007  (Blue 
Book). 

^34  In  the  IEEE  method,  the  critical  sparkover 
voltage,  Vso,  is  directly  proportional  to  k,  and  the 


limits  the  maximum  transient 
overvoltage  on  each  individual  phase, 
but  it  does  not  necessarily  limit  the 
delay  between  the  peak  transient 
overvoltage  on  each  phase,  which 
appears  as  ATcr  in  Figure  5.  The 
Vaisman  paper  also  explored  the  effect 
of  ATcr,  which  is  not  accounted  for  in 
the  IEEE  method: 

In  other  tests,  where  only  the  negative 
wave  was  displaced,  the  observed  reductions 
were: 


minimum  air-insulation  distance  (the  electrical 
component  of  the  minimum  approach  distance)  is 
inversely  proportional  to  V50.  Thus,  the  electrical 
component  of  the  minimum  approach  distance  is 
inversely  proportional  to  k. 
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Table  2— Reduction  in  [V50]  When  Displacing  the  Negative  Wave 


[alpha] 

Desired 

[alpha] 

Obtained 

ATcr 

(ms) 

Reduction 

(%) 

0.33  . 

0.28 

1 

1.5 

0.50  . 

0.43 

1 

3.1 

0.33  . 

0.22 

2 

4.0 

0.50  . 

0.36 

2 

8.7 

Nevertheless,  under  these  conditions, 
besides  the  shift  between  impulses,  there  was 
also  a  decrease  of  [alpha]. 

From  all  the  results  a  maximum  reduction 
of  8.7%  in  the  value  of  U50  can  be  observed 
when  the  positive  and  negative  components 
of  phase-to-phase  overvoltage  are  not 
synchronized  [Ex.  0555]. 

From  Figure  5,  it  is  clear  that  the 
maximum  overvoltage  occurs  when  the 
positive  and  negative  transient  waves 
are  synchronized,  that  is,  when  ATcr  = 

0.  In  addition,  it  is  clear  from  the  BPA 
report  that  the  poles  of  a  circuit  breaker 
do  not  trip  simultaneously  (Ex.  0575.1). 
In  addition,  circuit  characteristics  also 
may  contribute  to  the  size  of  ATcr.  The 
ATcr  range  shown  in  the  Vaisman  paper 
does  not  seem  unreasonable.  Thus,  from 
this  paper,  on  which  the  IEEE 
committee  relied,  it  appears  that  the 
maximum  phase-to-phase  transient 
overvoltage  should  be  calculated,  as 
shown  by  Table  2  in  the  Vaisman  paper, 
by  using  an  alpha  of  0.50  and  reducing 
the  critical  sparkover  voltage  by  8.7 
percent.  In  this  case,  the  peak 
overvoltage  on  each  phase  has  the  same 
value,  which  seems  reasonable  if  the 
phases  are  identical  in  most  respects, 
but  displaced  by  2  milliseconds,  which, 
based  on  the  BPA  report,  also  seems 
reasonable. 

(3)  The  IEEE  method  is  based  on 
papers  on  the  design  of  lines  rather  than 
employee  safety  during  maintenance. 
Finally,  OSHA  has  a  concern  that  the 
IEEE  method  is  based  almost 
exclusively  on  papers  that  explore  the 
dielectric  strength  of  lines.  Employees 
perform  work  on  energized  lines  and 
equipment.  In  addition,  the  lines  on 
which  employees  work  during 
maintenance  and  repair  may  not  be  in 


235  IEEE  Std  516-2009  listed  three  papers  that 
supported  the  method  used  for  phase-to-ground 
exposures: 

Elek,  A.,  and  Simpson,  ].  W.,  “Safe  clearance  and 
protection  against  shocks  during  live-line  work,” 
AIEE  Transaction  on  Power  Apparatus  and 
Systems,  vol.  80,  pt.  Ill,  pp.  897-902,  Feb.  1962. 

IEEE  Committee  Report,  “Live-line  maintenance 
methods,”  IEEE  Transactions  on  Power  Apparatus 


the  same  condition  as  the  lines  were 
when  they  were  first  installed.  The 
Agency  believes  that  it  is  appropriate  to 
base  minimum  approach  distances  for 
workers  on  papers  and  scientific  data 
derived  from  actual  working  conditions. 

The  Agency  agrees  with  Dr.  Horton 
and  EEI  that  phase-to-phase 
overvoltages  are  more  complicated  than 
phase-to-ground  overvoltages.  However, 
the  Gallet  formula  on  which  the  IEEE 
method  is  based  models  phase-to- 
ground,  as  well  as  phase-to-phase, 
critical  sparkover  voltages.  In  addition, 
the  IEEE  committee  chose  not  to  use  it 
for  phase-to-ground  exposures, 
presumably  because  the  papers 
supporting  the  method  for  phase-to- 
ground  exposures  examined  the  safety 
of  employees  performing  live-line 
maintenance. 23 5  OSHA  believes  that 
these  papers  support  the  method  used 
in  the  final  rule  to  calculate  minimum 
approach  distances  for  phase-to-phase 
exposures,  as  well  as  phase-to-ground 
exposures.  Therefore,  for  all  the 
foregoing  reasons,  OSHA  concludes  that 
the  IEEE  approach  does  not  reasonably 
represent  the  range  of  overvoltages  or 
the  dielectric  strength  of  air  gaps  that  a 
worker  will  encounter  during  phase-to- 
phase  exposures. 

The  third  method,  described  in  Drafts 
9  and  10  of  IEEE  Std  516  and 
incorporated  in  this  final  rule,  uses 
Equation  (3)  236  to  determine  the 
maximum  per-unit  transient 
overvoltage,  calculates  the  saturation 
factor,  a,  based  on  the  maximum  phase- 
to-phase  transient  overvoltage,  and  uses 
Equation  (1)237  to  determine  the 
minimum  approach  distance  (Exs.  0524, 
0525).  The  calculation  of  the  saturation 
factor  uses  a  curve-fitted  equation. 


and  Systems,  vol.  PAS-92,  pp.  1642-1648,  Sept./ 
Oct.  1973. 

IEEE  Committee  Report,  “Recommendations  for 
safety  in  live-line  maintenance,”  IEEE  Transactions 
on  Power  Apparatus  and  Systems,  vol.  PAS-87,  no. 
2,  pp.  346-352,  Feb.  1968. 

All  three  of  these  papers  examined  minimum 
approach  distances  for  live-line  work  (Ex.  0532). 

Ti.-i.  =  1.35Ti,.g  +  0.45.  OSHA  is  adopting  this 
equation  in  Table  V-2.  Drafts  9  and  10  of  IEEE  Std 


which  extrapolated  the  value  for  that 
factor  beyond  the  1,600-kilovolt 
limitation  on  the  test  data  noted  earlier. 
OSHA  refers  to  this  method  as  the 
“extrapolation  method”  in  the  following 
discussion.  In  comments  responding  to 
the  2008  reopening  notice,  Mr.  Brian 
Erga  with  ESCI  supported  the  adoption 
of  this  method  because  it  corrects  the 
calculation  error  present  in  the  2003 
edition  of  IEEE  Std  516  (Ex.  0521). 

Other  rulemaking  participants 
objected  to  the  extrapolation  of  the 
saturation  factor.  (See,  for  example,  Exs. 
0545.1,  0548.1;  Tr2.  77-79.)  These 
rulemaking  participants  maintained  that 
there  was  no  test  data  to  support 
extrapolating  this  factor  and  argued  that 
other  methods  of  estimating  the 
dielectric  strength  of  air  demonstrated 
that  extrapolating  the  saturation  factor 
would  result  in  minimum  approach 
distances  that  are  “dangerously 
inaccurate”  (Ex.  0548.1).  The  Southern 
Company  explained  its  objections  as 
follows: 

[Tjhere  are  at  least  two  methods  of 
estimating  the  dielectric  strength  of  air  gaps 
that  show  that  extrapolating  the  saturation 
factor,  “a”,  beyond  the  test  data  [reference 
omitted]  for  which  it  was  based  is  not  valid. 

A  comparison  of  the  MAID  values  computed 
using  the  [extrapolation]  formula  and  those 
of  Gallet  and  CRIEPI  [references  omitted] 
show  that  extrapolating  test  points  beyond 
the  1650  kV  range  is  dangerously  inaccurate. 
[Id.] 

The  Southern  Company  described  how 
it  “manipulated”  the  formulas  and 
plotted  the  results,  comparing  the 
extrapolation  method  with  the  other  two 
methods  (the  Callet  and  CRIEPI 
formulas),  as  shown  in  Figure  6. 


516  and  final  IEEE  Std  516  adopt  this  equation  for 
calculating  the  phase-to-phase  maximum  per-unit 
transient  overvoltage  (Exs.  0524,  0525,  and  0532), 
and  there  is  no  evidence  in  the  record  to  indicate 
that  it  does  not  accurately  represent  the  phase-to- 
phase  maximum  per-unit  transient  overvoltage. 

237  =  (C  +  a)XpUX  Vnuix- 

23B  Central  Research  Institute  of  Electric  Power 
Industry. 
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Figure  6 — Comparison  of  Extrapolation  Method  with  Gallet  and  CRIEPI  Formulas 


Southern  Company  included  a  second 
figure  (not  shown  here)  consisting  of  the 
area  beyond  1,600  kilovolts,  where  test 
data  is  unavailable  to  support  either 
Equation  (1)  or  the  determination  of  the 
saturation  factor,  a.  The  commenter 
concluded: 

(These  figures]  show  that  three  methods 
agree  rather  closely  for  transient  overvoltages 


less  than  1600  kV  (the  limitation  of  the 
[Drafts  9  and  10]  IEEE  method).  However,  at 
approximately  1800  kV,  the  results  found 
using  the  Gallet  and  CRIEPI  formulas  diverge 
significantly  from  the  [extrapolation]  method. 
The  reason  for  this  is  primarily  due  to  the 
fact  that  the  Gallet  and  CRIEPI  formulae  are 
based  on  test  data  in  this  voltage  range, 
whereas,  the  [extrapolation]  formula  is  not. 
[Id.] 


OSHA  notes  that  there  is  a  similar 
divergence  between  these  formulas  at 
voltages  from  600  to  750  kilovolts.  The 
following  table  shows  minimum  air- 
insulation  distances  for  two  voltages 
using  the  Equation  (1)  extrapolation 
method  and  Southern  Company’s 
modified  Gallet  formula: 


Voltage 

Equation  (1) 
based  on 
extrapolation 
method  ’ 

Modified  gallet 
formula 

Percent  difference 

592.8  kV  . 

2149.0  kV  . 

1 .28  meters  . 

9.23  meters  . 

1 .50  meters  . 

10.68  meters  . 

17 

16 

1  Based  on  IEEE  Standard  516  Draft  9  (Ex.  0524). 


This  table  shows  a  substantial 
difference  between  the  Southern 
Company’s  modified  Callet  formula  and 
the  extrapolation  method  at  voltages 
where  test  data  exist.  Southern 
Company’s  modified  Gallet  formula 
produces  minimum  approach  distances 
that  are  much  higher  at  voltage  levels 
where  test  data  exist  than  they  are 
where  test  data  do  not  exist.  Because  the 
modified  Gallet  formula  does  not 
accurately  produce  minimum  approach 
distances  where  test  data  exists,  there  is 
no  reason  to  believe  that  it  will 
accurately  calculate  minimum  approach 


^suoSHA  chose  592.8  and  2,149  kilovolts  (which 
correspond  to  systems  of  161  kilovolts  at  3.0  per- 
unit  maximum  transient  overvoltage  and  800 
kilovolts  at  2.1  per-unit  maximum  transient 
overvoltage)  because  these  values  generally 


distances  where  there  is  no  test  data. 
Therefore,  OSHA  concludes  that  it 
cannot  rely  on  the  Southern  Gompany’s 
analysis  to  show  that  the  extrapolation 
method  does  not  provide  adequate 
employee  protection. The  results  of 
this  comparison  are  not  surprising.  The 
curves  representing  these  formulas  have 
slightly  different  shapes.  In  comparison 
to  Equation  (1),  in  which  the  saturation 
factor  increases  nearly  linearly  before 
and  after  extrapolation,  the  Gallet 
formula  results  in  a  small  increase  in 
the  saturation  factor  at  lower  voltages, 
but  a  large  increase  at  higher  voltages. 


represent  the  low  and  high  end  of  the  voltage  range 
covered  by  P’igure  6.  In  addition,  there  is  rod-gap 
test  data  supporting  the  current  method  at  592.8 
kilovolts,  but  not  at  2,149  kilovolts. 


Thus,  despite  the  similarity  in 
appearance  between  the  two  equations, 
OSHA  concludes  that,  compared  to  the 
extrapolation  method,  the  modified 
Gallet  formula  does  not  equally 
represent  the  strength  of  the  air  gap. 

Further  exploration  of  the  modified 
Gallet  and  CRIEPI  formulas  sheds 
additional  light  on  this  issue.  The  Gallet 
formula  uses  a  gap  factor  as  one 
parameter.  Southern  Company  used  a 
gap  factor  of  1.3  in  its  comparison. 
Although  the  comment  stated  that 
Southern  Company  based  the  gap  factor 
on  rod-to-rod  electrode  configurations. 


^““The  Agency  did  not  compare  the  modified 
CRIEPI  formula  as  there  is  no  evidence  in  the  record 
to  suggest  that  OSHA  base  the  final  rule  on  that 
formula. 
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there  is  no  record  support  for  this  value. 
The  lowest  value  for  the  gap  factor 
provided  in  the  Gallet  paper  was  1.36 
(Ex.  0553).  Had  Southern  Company  used 
a  gap  factor  of  1.33  instead, the 
differences  between  the  equations 
would  he  generally  smaller,  and  the 
high-voltage  “difference”  noted  hy 
Southern  Company  would  not  he 
apparent  until  approximately  2,100 
kilovolts.  At  system  voltages  higher  than 
242  kilovolts,  IEEE  Std  516-2009  uses  a 
gap  factor  equivalent  to  1.377,  which 
results  in  smaller  rather  than  larger 
minimum  air-insulation  distances  at 


241  With  no  record  support  for  a  gap  factor  of  1.3, 
it  appears  that  Southern  Company  chose  the  gap 
factor  arbitrarily.  In  this  example,  OSHA  has  chosen 
an  equally  arbitrary  gap  factor  simply  to  show  how 
the  curves  can  be  manipulated. 


voltages  between  approximately  800 
and  2,200  kilovolts  (Ex.  0532). 

Therefore,  the  Agency  is  rejecting 
Southern  Company’s  argument  that  the 
modified  Callet  and  CREIPI  formulas 
show  that  the  extrapolation  method  is 
not  sufficiently  protective. 

The  concern  about  the  lack  of  test 
data  appears  to  be  unfounded,  at  least 
for  the  range  of  overvoltages  addressed 
by  the  final  rule.  The  largest  overvoltage 
addressed  by  the  final  rule  is 
approximately  2,500  kilovolts,  which 
corresponds  to  an  800-kilovolt  system 
with  a  phase-to-ground  maximum  per- 
unit  transient  overvoltage  of  2.5  pu.  The 
test  data  for  rod-to-rod  gaps  extends  to 
1,600  kilovolts.  Thus,  the  data  cover 
about  two  thirds  of  the  voltage  range 
covered  by  the  final  rule,  and  the  test 


data  provide  substantial  support  for 
maximum  transient  overvoltages  of 
1,600  kilovolts  (which  corresponds  to 
an  800-kilovolt  system  with  a  1.5  per- 
unit  maximum  transient  overvoltage) 
regardless  of  whether  the  exposure  is 
phase-to-phase  or  phase-to-ground.  In 
addition,  the  saturation  factor  varies 
almost  linearly  with  voltage,  as  can  be 
seen  from  the  table  and  graphs  of 
voltage  vs.  saturation  factor  in  the  IEEE 
reports  on  which  Equation  (1)  is  based 
(Exs.  0556,  0558).  Figure  7  reproduces 
the  relevant  graphs  in  those  papers. 2^2 
Thus,  an  extrapolation  of  the  saturation 
factor  likely  will  produce  reasonable 
results. 

BILLING  CODE  4510-26-P 


2‘*2This  graph  is  Figure  1  in  Ex.  0556  and  Figure 
2  in  Ex.  0558. 
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Saturation  Factor 


Figure  7 — Saturation  Factor  vs.  Voltage 


BILLING  CODE  4510-26-C 

In  addition,  as  noted  earlier,  the 
Gallet  and  CRIEPI  formulas,  the  other 
two  formulas  descrihed  by  Southern 
Company  for  determining  sparkover 
voltages,  have  a  similar  shape.  (See 
Figure  6.)  The  extrapolation  method 
might  not  be  as  conservative  at  the 
highest  voltages  as  the  Gallet  and 
CRIEPI  formulas.  However,  because  the 
modified  Gallet  and  CREIPI  formulas 
rely  on  a  gap  factor  that  is  imsupported 


on  the  record,  and  because  the  gap 
factor  adopted  in  IEEE  Std  516-2009 
yields  minimum  approach  distances 
that  are  less  conservative  than  the 
extrapolation  method,  the  Agency 
believes  that  the  extrapolation  method 
will  provide  adequate  protection  for 
workers.  For  these  reasons,  OSH  A 
concludes  that  it  is  reasonable  to 
extrapolate  the  test  data  to  determine 
minimmn  approach  distances. 
Consequently,  the  final  rule  adopts  the 


extrapolation  method  of  determining 
minimum  approach  distances  by 
providing  equations  for  calculating  the 
saturation  factor,  a,  as  described  in  the 
following  paragraphs. 

Drafts  9  and  10  of  the  2009  revision 
of  IEEE  Std  516,  as  well  as  the  approved 
edition  of  that  standard,  provided  linear 
equations  for  the  saturation  factor. 

These  equations  varied  depending  on 
the  voltage  range  (Exs.  0524,  0525, 
0532).  IEEE  Std  516-2009  limits  the 
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equation  for  the  highest  range  to 
transient  overvoltages  of  1,600  kilovolts 
(Ex.  0532). Drafts  9  and  10  of  the 
2009  revision  of  that  IEEE  standard 
extrapolated  the  saturation  factor  by 
applying  the  equation  for  the  highest 
voltage  range  without  limit  (Exs.  0524, 
0525).  OSHA  notes  that  Drafts  9  and  10 
of  IEEE  Std  516  used  slightly  different 
equations  for  the  calculation  of  the 
saturation  factor  than  does  IEEE  Std 
516-2009  (Exs.  0524,  0525,  0532).  The 
Agency  compared  the  results  of  the  two 
sets  of  equations  with  the  data  from  the 
original  IEEE  reports  on  which  Equation 
(1)  is  based  and  determined  that  the 
equations  from  IEEE  Std  516-2009  fit 
the  data  precisely.  However,  IEEE  Std 
516-2009  notes: 

[T]here  is  a  different  value  of  the  “a” 
(saturation)  factor  for  same  voltage  used  to 
calculate  MAID  and  MTID.  To  avoid  having 
values  of  the  “a”  factors  for  MAID  and  MTID, 
the  working  group  decided  to  use  only  the 
MTID  “a”  factor  since  it  matches  the  values 
of  the  “a”  factor  shown  on  the  figure.  [Ex. 
0532] 

Thus,  the  IEEE  standard  bases  the 
saturation  factor  on  the  withstand 
voltages  with  tools  in  the  gap.  OSHA 
believes  that  this  approach  is 
appropriate  for  phase-to-ground 
exposures.  However,  for  phase-to-phase 
exposures,  which  almost  never  involve 
tools  across  the  gap,  the  Agency  believes 
that  this  approach  is  unnecessarily 
conservative.  Draft  9  of  the  IEEE 
standard  uses  equations  for  the 
saturation  factor  based  on  test  data  for 
air  gaps  without  tools.  Therefore,  the 
final  rule  bases  the  saturation  factor  on: 

(1)  The  equations  from  IEEE  Std  516- 
2009  for  phase-to-ground  exposures  and 

(2)  the  equations  in  Draft  9  of  that 
standard  for  phase-to-phase  exposures. 
Therefore,  Table  V-2  applies  the 
equations  for  the  saturation  factor,  a, 
from  IEEE  Std  516-2009  to  phase-to- 
ground  exposures,  while  using  the 
equations  for  this  factor  from  Draft  9  of 
that  standard  for  phase-to-phase 
exposures.  To  extrapolate  the  saturation 
factor  to  the  highest  voltage  addressed 
by  the  final  rule,  OSHA  is  extending  the 
application  limit  of  Equation  59  from 
IEEE  Std  516-2009.  The  Agency  based 
these  equations  on  the  assumption  that 
no  insulated  tool  or  large  conductive 
object  are  in  the  gap.  Note  3  to  Table  V- 
2  indicates  that,  if  an  insulated  tool 
spans  the  gap  or  if  a  large  conductive 
object  is  in  the  gap,  employers  are  to  use 


It  should  be  noted  that,  despite  the  1 ,600- 
kilovolt  limitation,  IEEE  Std  516-2009  apparently 
applies  this  equation  to  1,633  kilovolts  (the 
maximum  transient  over\'oItage  on  an  800-kiIovoIt 
system  with  a  2.5  per-unit  maximum  transient 
overvoltage)  in  the  minimum  approach  distance 
tables  in  Appendix  D  of  that  standard. 


the  equations  for  phase-to-ground 
exposures  (with  V/v«*  for  phase-to-phase 
exposures). 

Circuits  operating  at  362.1  to  420 
kilovolts.  In  the  2009  reopening  notice, 
OSHA  noted  that  IEEE  Std  516-2009 
included  an  additional  voltage  range, 
362.1  to  420  kilovolts,  in  its  minimum 
approach  distance  tables;  this  range  did 
not  appear  in  OSHA’s  proposed  rule  (74 
FR  46962).  The  Agency  requested 
comments  on  whether  it  should  add  this 
voltage  range  to  the  minimum  approach 
tables  in  the  final  rule.  Rulemaking 
participants  recommended  adding  this 
voltage  range  to  the  OSHA  standard, 
though  no  electric  utilities  responding 
to  the  issue  operated  any  system  in  this 
voltage  range.  (See,  for  example,  Exs. 
0545.1,  0548.1,  0551.1;  Tr2.  93,  159.)  Dr. 
Randy  Horton,  testifying  on  behalf  of 
EEI,  stated: 

OSHA  should  include  these  voltage  ranges 
in  the  final  [r]ule  in  order  to  provide 
complete  guidance  to  the  industry.  However, 
there  are  not  many  lines  that  operate  at  these 
voltages  within  the  American  electric  utility 
industry.  [Tr2.  93) 

Although  it  appears  that  there  are  few, 
if  any,  electric  power  transmission 
systems  in  the  United  States  operating 
at  362.1  to  420  kilovolts,  OSHA  is 
including  this  voltage  range  in  the  final 
standard.  Otherwise,  an  employer  with 
a  system  operating  in  this  voltage  range 
would  have  to  set  minimum  approach 
distances  based  on  a  maximmn  system 
voltage  of  550  kilovolts,  the  highest 
voltage  in  the  next  higher  voltage  range 
listed  in  Table  V-6.  Even  if  systems 
operating  in  the  362.1-  to  420-kilovolt 
range  are  extremely  rare,  OSHA  is  not 
requiring  employers  to  adhere  to 
minimum  approach  distances  that  are 
substantially  higher  than  necessary  to 
protect  employees  doing  work  at  those 
voltages.  Therefore,  OSHA  decided  to 
include  the  362.1-  to  420-kilovolt  range 
in  Table  V-6  in  the  final  rule,  which 
specifies  alternative  minimum  approach 
distances  for  worksites  at  an  elevation  of 
900  meters  or  less.  Employers  not  using 
that  table  can  establish  minimum 
approach  distances  for  any  particular 
voltage,  including  voltages  in  the  362.1- 
to  420-kilovolt  range,  using  the 
equations  in  Table  V-2  for  the 
maximum  voltage  on  the  particular 
circuit  involved. 

The  electrical  component  of  MAD — 
DC  exposures.  OSHA  proposed 
minimiun  approach  distances  for  dc 
circuits  in  Table  V-5.  OSHA  received 
no  comments  on  these  minimum 
approach  distances  and,  therefore,  is 
adopting  them  in  Table  V-7  of  the  final 
rule  as  proposed. 

OSHA’s  requirements  on  minimum 
approach  distances  better  effectuate  the 


purpose  of  the  OSH  Act  than  the 
national  consensus  standard.  Whenever 
a  final  rule  differs  substantially  from  an 
existing  national  consensus  standard, 
Section  6(b)(8)  of  the  OSH  Act  requires 
OSHA  to  publish  a  statement  of  reasons 
in  the  Federal  Register  explaining  why 
the  final  rule  will  bettor  offoctuato  the 
purpo.sos  of  the  Act  than  the  national 
consensus  standard.  This  final  rule 
contains  requirements  for  minimum 
approach  distances  that  differ 
substantially  from  those  in  the  2012 
NESC,  which  the  Agency  determined  is 
the  current,  relevant  national  consensus 
standard. 

Paragraph  (g)  of  §  1910.2  defines 
“national  consensus  standard”.  There 
are  currently  two  existing  consensus 
standards  addressing  minimum 
approach  distances  for  electric  power 
generation,  transmission,  and 
distribution  work:  ANSI/IEEE  C2-2012 
and  IEEE  Std  516-2009.  The  2012 
NESC,  which  also  is  an  IEEE  standard, 
was  approved  as  an  ANSI  standard  on 
June  3,  2011.244  ieeE  Std  516-2009  is 
not  currently  an  ANSI  standard, 
although  the  2003  edition  was  an  ANSI 
standard. 245  Many  States  adopt  the 
NESC  (Tr2.  151).246  Mr.  Charles  Kelly  of 
EEI  called  the  NESC  “the  preeminent 
National  Consensus  Standard  on 
clearance  distances  for  electric  utility 
work  on  high  voltage  lines  and 
equipment”  (Tr2.  73).  Mr.  James 
Tomaseski,  testifying  on  behalf  of  the 
NESC,  called  that  document  “the 
authority  on  safety  requirements  for 
power  .  .  .  systems”  (Tr2.  35).  In 
contrast,  rulemaking  participants 
characterized  IEEE  Std  516  as  “an 
engineering  document”  containing 
engineering  principles  and  guidelines 


IEEE  is  the  secretariat  of  the  National 
Electrical  Safety  Code,  which  IEEE  adopted  and 
which  ANSI  approved  subsequently  as  a  standard. 
The  official  designation  of  the  cmrent  version  of  the 
National  Electrical  Safety  Code  is  ANSI/IEEE  C2- 
2012.  Standards  approved  as  ANSI  standards  are 
American  National  Standards.  In  addition,  the 
ANSI  approval  process  ensures  that  procedures 
used  to  adopt  standards  conform  to  the  procedures 
described  in  the  definition  of  “national  consensus 
standard”  in  29  CFR  1910.2(g).  See,  for  example, 
OSHA’s  adoption  of  national  consensus  standards 
and  established  Federal  stmdards  under  Section 
6(a)  of  the  OSH  Act  (36  FR  10466,  May  29,  1971). 

2'**  IEEE  standards  frequently  undergo  the  ANSI 
approval  process.  After  becoming  an  approved 
American  National  Standard,  an  IEEE  standard 
shares  a  joint  ANSI/IEEE  designation. 

According  to  a  survey  conducted  by  IEEE,  over 
20  States  adopted  the  2007  edition  of  the  NESC,  and 
several  other  States  adopted  other  editions  of  the 
NESC  [http://standards.ieee.org/about/nesc/ 
pucsurvey2007.pdf].  The  States  generally  enforce 
public  safety  provisions  of  the  NESC  through  public 
utility  commissions.  OSHA  is  not  aware  of  any 
States  that  adopted  the  updated  consensus  standard 
since  its  most  recent  publication.  OSHA  anticipates 
that  States  will  adopt  this  edition  of  the  NESC  when 
they  update  their  regulations. 
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(Tr2.  56;  see  also,  for  example,  Tr2.  59, 

74,  129-130,  174).  However,  the  NESC 
takes  those  engineering  principles  and 
produces  work  rules,  taking  into 
account  the  practical  effects  of  the 
recpiirements.  (See,  for  example,  ’rr2.  57, 
73,  175-176.)  OSHA,  therefore, 
concludes  that  the  2012  NESCi  is  the 
existing  national  consensus  standard  for 
the  purposes  of  Section  6(h){8). 

The  2012  NESC  sets  its  basic  ac 
minimum  approach  distances  in  'I’ahle 
441-1 .  This  table  divides  minimum 
approach  distances  into  two  sets  of 
distances:  one  for  voltages  up  to  72.5 
kilovolts  and  the  other  for  voltages  of 
72.6  to  800  kilovolts.  The  minimum 
approach  distances  applying  to  voltages 
of  72.5  kilovolts  and  less  are  the  same 
for  work  with  and  without  tools 
between  the  employee  and  the 
energized  part.  The  minimum  approach 
distances  applying  to  voltages  of  72.6  to 
800  kilovolts  vary  depending  on 
whether  a  tool  spans  the  distance 
between  the  employee  and  the 
energized  part.  The  distances  in  Table 
441-1  are  identical  to  the  minimum 
approach  distances  in  IEEE  Std  516- 
2009  for  industry-accepted  values  of 
maximum  transient  overvoltage,  and  the 
NESC  limits  the  application  of  Table 
441-1  to  situations  in  which  IEEE  Std 
516-2009  declares  that  industry- 
accepted  values  of  maximum  transient 
overvoltage  are  valid,  as  described 
earlier  in  this  section  of  the  preamble. 

Table  441-1  in  the  2012  NESC  does 
not  specify  distances  for  phase-to-phase 
exposures  with  tools  or  large  conductive 
objects  between  the  employee  and  the 
energized  part.  In  addition,  the  table 
applies  only  to  worksites  at  an  elevation 
below  900  meters  (3,000  feet).  For 
higher  elevations,  the  2012  NESC 
requires  the  employer  to  calculate 
minimum  approach  distances  using  a 
formula  equivalent  to  that  in  IEEE  Std 
516-2009. 

The  2012  NESC  requires  the  employer 
to  make  an  engineering  analysis  to 
determine  the  minimum  approach 
distance  in  two  situations:  (1)  If  the 
employer  uses  phase-to-phase  live  line 
tools  between  the  employee  and  the 
energized  part  (Table  441-1,  Note  8), 
and  (2)  if  the  employer  chooses  to  use 
an  engineering  analysis  in  lieu  of  using 
Table  441-1  (Rule  441A1).  A  note  in  the 
2012  NESC  reads:  “IEEE  Std  516-2009 
contains  information  that  may  be  used 
to  perform  an  engineering  analysis  to 
determine  minimum  approach 
distances.” 

The  2012  NESC  bases  its  minimum 
approach  distances  on  IEEE  Std  516- 
2009;  and,  as  explained  previously,  the 
Agency  concluded  that  the  minimum 
approach  distances  in  IEEE  Std  516- 


2009  expose  employees  to  additional 
risk  of  injury  for  various  exposures.  The 
IEEE  standard  .sets  minimum  approach 
distances  for  exposures  at  voltages  of 
72.5  kilovolts  and  lo.ss  that  do  not  take 
account  of  tools  or  conductive  objects  in 
the  air  gap.  Cionsequently,  OSHA 
determined  that,  for  these  voltages,  the 
ll'iEE  method  for  calculating  minimum 
approach  di.stances,  on  which  the  2012 
NESC  ha.ses  its  minimum  approach 
distances,  does  not  protect  employees  as 
well  as  the  method  for  calculating 
minimum  approach  distances  specified 
in  the  final  rule.  The  final  rule  ensures 
adequate  employee  protection,  even 
when  tools  or  conductive  objects  are 
present  in  the  air  gap.  In  addition,  for 
phase-to-phase  exposures  at  voltages  of 
more  than  72.5  kilovolts,  the  Agency 
found  that  the  method  for  calculating 
minimum  approach  distances  in  IEEE 
Std  516-2009,  on  which  the  2012  NESC 
bases  its  minimum  approach  distances, 
does  not  use  gap  factors  that  adequately 
represent  the  full  range  of  employee 
exposures.  Furthermore,  the  2012  NESC 
permits  employers  to  use  the  industry- 
accepted  values  for  the  maximum  per- 
unit  transient  overvoltage  without 
ensuring  that  the  maximum  transient 
overvoltages  at  the  worksite  cannot 
exceed  those  values.  Although  the  2012 
NESC  limits  the  use  of  the  industry- 
accepted  values  in  some  situations,  the 
limitation  does  not  appear  to  apply  to 
circuits  such  as  the  BPA  circuit  that 
exhibited  higher  maximum  per-unit 
transient  overvoltages.  Thus,  OSHA 
concludes  that  the  2012  NESC  is  not  as 
effective  as  the  final  rule  in  protecting 
employees  against  high  maximum 
transient  overvoltages.  Because  the 
minimum  approach  distances  contained 
in  the  final  rule  will  better  protect 
employees  than  the  distances  specified 
in  the  NESC,  the  Agency  also  concludes 
that  the  final  rule  will  better  effectuate 
the  purposes  of  the  OSH  Act  than  the 
NESC.  Therefore,  the  Agency  concludes 
that  the  minimum  approach  distances 
required  by  the  final  rule,  which 
account  for  actual  workplace 
conditions,  will  better  protect 
employees  than  the  IEEE  distances  for 
these  exposures. 

Impacts  of  changes  in  minimum  approach 
distances.  The  final  rule  at  §  1926.950(d)(2), 
as  well  as  §  1926.960(c)(l)(ii)  and  Table  V- 
2,  requires  employers  to  determine  the 
maximum  per-unit  transient  overvoltage  for 
the  systems  on  which  employees  will  be 
working.  Existing  §  1910.269(a)(3)  already 
contains  a  comparable  provision,  requiring 
employers  to  determine  existing  conditions 
related  to  the  safety  of  the  work  to  be 
performed,  including  maximum  switching 
transient  voltages. 


'Ihe  maximum  per-unit  transient 
overvoltages  addressed  by  the  existing 
.standard  are  the  indu.stry-accepted 
values  of  3.0  for  voltages  up  to  362 
kilovolts,  2.4  for  552  kilovolts,  and  2.0 
for  800  kilovolts.  OSHA  believes  that, 
under  the  exi.sting  rule,  most  employers 
.simply  a.ssume  the.se  maximum  per-unit 
transient  overvoltages  and  .set  minimum 
ajjproach  di.stances  accordingly.  As 
explained  earlier,  this  final  rule  rai.ses 
the  highe.st  maximum  transient 
overvoltages  to  3.5  for  up  to  420 
kilovolts,  3.0  for  550  kilovolts,  and  2.5 
for  800  kilovolts.  OSHA  believes  that 
.some  .sy.stem.s  will  accommodate  the 
larger  minimum  approach  distances  that 
will  result  from  using  these  new,  default 
values.  Not  all  systems  will 
accommodate  such  changes,  however. 
(See,  for  example,  Exs.  0573.1,  0575.1, 
0577.1.)  For  phase-to-ground  exposures, 
the  minimum  approach  distance  could 
be  as  much  as  2.35  meters  (7.67  feet) 
greater  under  the  final  rule  than  under 
Table  R-6  in  existing  §  1910.269.  The 
existing  minimum  approach  distance  is 
4.53  meters  (14.9  feet)  for  phase-to- 
ground  exposures  on  an  800-kilovolt 
system.  The  final  rule  sets  6.88  meters 
(22.57  feet)  as  the  largest  minimum 
approach  distance  for  this  voltage.  (This 
increase  is  due  to  the  use  of  minimum 
tool  distances,  as  well  as  the  higher 
default  maximum  per-unit  transient 
overvoltage.)  Consequently,  OSHA 
believes  that  employers  with 
installations  that  will  not  accommodate 
these  larger  minimum  approach 
distances  will  either  determine  through 
engineering  analysis  or  establish 
through  the  use  of  portable  protective 
gaps  247  precise  maximum  per-unit 
transient  overvoltages  on  these 
installations  so  that  the  installations 
will  accommodate  the  required 
minimum  approach  distances. 

For  the  systems  that  exhibit  transient 
overvoltages  that  will  not  accommodate 
the  resultant  minimum  approach 
distances,  OSHA  concludes  that  it  is 
feasible  for  employers  to  either  control 
the  maximum  transient  overvoltages, 
through  the  implementation  of  such 
measures  as  portable  protective  gaps, 
circuit  alterations,  or  operational 
controls  (including  blocking  reclosing 
and  restricting  circuit  switching),  or 
deenergize  the  circuit  to  perform  the 
work.  (See,  for  example,  Exs.  0532, 
0548.1;  Tr2.  114-115.) 


^47  A  portable  protective  gap  is  a  device  installed 
on  a  phase  conductor  to  provide  a  known  withstand 
voltage.  The  gap  is  designed  to  spark  over  at  a  low 
enough  transient  overvoltage  to  prevent  sparkover 
at  the  (reduced)  electrical  component  of  the 
minimum  approach  distance  at  the  work  location 
(Ex.  0532). 
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The  final  economic  analysis,  in 
Section  VI,  Final  Economic  Analysis 
and  Regulatory  Flexibility  Analysis, 
later  in  this  preamble,  assumes  that 
electric  utilities  with  circuits  operating 
at  230  kilovolts  or  more  (including  all 
circuits  in  the  169.1-  to  242.0-kilovolt 
voltage  range  2'*®)  will  be  affected  by 
increases  in  minimum  approach 
distances  at  those  voltages.  Therefore, 
the  Agency  estimates  that  10  percent  of 
the  circuits  operating  at  230  kilovolts  or 
more  will  require  additional  measures, 
such  as  installing  portable  protective 
gaps,  that  permit  employers  to  adopt 
minimum  approach  distances  that  their 
circuits  can  accommodate. However, 
OSHA  is  not  including  any  costs  for 
retrofitting  or  redesigning  circuits  or 
equipment  for  this  purpose.  The  Agency 
believes  that  such  measures  will  be  rare 
and  undertaken  only  when  they  are  less 
costly  than  the  alternatives  or  when 
necessitated  for  reasons  unrelated  to 
requirements  in  the  final  rule.  OSHA 
did  not  include  cost  estimates  for  taking 
outages  because  the  Agency  concludes 
that  only  rarely  will  other,  less  costly, 
measures  be  impractical. 

Several  rulemaking  participants 
maintained  that  adopting  minimum 
approach  distances  greater  than  the 
distances  in  existing  §  1910.269  would 
have  a  substantial  effect  on  how 
employees  perform  energized  line  work 
and  possibly  on  whether  they  could 
perform  it  at  all.  (See,  for  example,  Exs. 
0545.1,  0549.1,  0550.1,  0573.1,  0575.1; 
Tr2.  53-55,  96-98.)  Some  of  these 
comments  related  to  climbing 
structures,  with  the  commenters 
claiming  that  employees  would  be 
precluded  from  climbing  some 
structures  if  the  final  rule  substantially 
increased  minimum  approach  distances. 
(See,  for  example,  Exs.  0549.1,  0573.1; 
'l’r2.  54-55,  166.)  For  in.stance, 
f Consolidated  Edison  reported  that  larger 
minimum  approach  di.stances  could 


soon  from  Tablo  K-(i  in  oxistinf>  (j  191(1, 2()!) 
iind  'I'lililc!  V-1  in  oxisting  (j  192(i.9.‘>0,  (!xistin}> 
lilrictrio  |)owor  circuits  o))onito  lit  1(>1  to  1()9 
kilovolts  and  at  2'M)  to  242  kilovolts.  O.SIIA 
liroadonod  tlio  ran^os  in  tlio  corrospondin^  talilos  in 
tlio  final  rnlo  in  tho  nidikoiy  ovont  tliat  oloctric 
ntilitios  dosign  and  in.stall  circuits  ojioratin^  at 
voltaj^o  botwoon  tbo  listed  voltaf>o  rangos. 

^‘’"'I'bo  final  oconomic  analysis  oslimatos  tbat  1 0 
porcont  of  tbo  “projocts”  (as  tbat  torm  is  n.sod  in 
.Soction  VI,  l‘'inal  Ivionoinic  Analysis  and 
Kogidatory  Moxibility  Analysis,  lator  in  tins 
|iroamblo)  porformod  tiy  oinployors  with  t:ircnils 
o)iorating  at  2;i()  kilovolts  or  inoro  will  involve 
in.stalling  portable  ])rotec:tive  gaps  based  on  the 
assumption  that  projects  are  distributed 
jjrojjortionately  across  affected  and  unaffected 
cirenits.  Ckmsequently,  if  10  percent  of  the  circuits 
operating  at  voltages  of  230  kilovolts  or  more 
retpiire  “additional  measures,  such  as  installing 
portable  protective  gaps,”  then  1 0  percent  of  the 
jjrojects  on  those  circuits  will  require  such 
measures. 


prevent  workers  from  climbing  towers 
on  several  of  its  lines  and  noted  that 
clearances  vary  from  tower  to  tower  (Ex. 
0549.1).  Consolidated  Edison  also 
maintained  that  larger  minimum 
approach  distances  might  prohibit  it 
from  positioning  an  employee  on  the 
tower  with  a  live-line  tool  to  perform 
tasks  such  as  installing  cotter  keys  or 
removing  debris  [id.).  EEI  argued  that,  if 
minimum  approach  distances  exceeded 
the  length  of  line  insulators,  employees 
would  not  be  permitted  to  use  existing 
live-line  maintenance  equipment 
without  changing  their  work  methods 
(Ex.  0545.1;  Tr2.  114-115).  EEI  and 
Consolidated  Edison,  among  others, 
maintained  that  larger  minimum 
approach  distances  could  increase  the 
number  of  outages.  (See,  for  example, 
Exs.  0545.1,  0549.1.) 

For  each  of  the  examples  the 
commenters  provided  of  situations  in 
which  higher  minimum  approach 
distances  might  be  problematic,  the 
worker  would  be  at  ground  potential 
while  located  on  a  tower  or  other 
structure.  Thus,  these  comments  relate 
solely  to  phase-to-ground  exposures.  For 
these  exposures,  the  final  rule  increases 
minimum  approach  distances 
substantially  under  two  conditions:  (1) 
When  the  maximum  per-unit  transient 
overvoltage  exceeds  the  default 
maximums  under  the  existing 
standards,25o  or  (2)  when  insulating 
tools  or  conductive  objects  are  present 
in  the  air  gap.  In  each  case,  the 
employer  can  implement  measures, 
such  as  using  a  portable  protective  gap, 
to  reduce  the  maximum  per-unit 
transient  overvoltage  and,  consequently, 
the  minimum  approach  distance.  (See 
Appendix  B  to  final  Subpart  V  for  a 
discussion  of  the  u.se  of  a  portable 
protective  gap  to  reduce  the  required 
minimum  approach  distance.  Appendix 
B  to  existing  §  1910.269  recognizes  this 
method  of  reducing  the  required 
minimum  aj)j)roach  di.stance.)  hi 
addition,  when  the  employer  can 
demon.strate  that  there  will  he  only  air 
hetween  the  employee  and  the 
energized  jiarl,  which  should  normally 
he  the  case  during  climhing  or 
inspection  procedures,  Table  V-2 
lierrnits  the  emjiloyer  to  determine 
minimum  apjiroach  distances  using  the 
eejuation  based  on  minimum  air- 
insulation  di.stances,  which  will 
jiroduce  smaller  minimum  approach 
distances  than  the  equation  based  on 
minimum  tool-insulation  distance. 


zr.o'i’ho  maximiiin  por-iinit  transient  overvoltages 
under  existing  §  1910.269  are  3.0  for  voltages  up  to 
362  kilovolts,  2.4  for  552  kilovolts,  and  2.0  for  800 
kilovolts. 


Some  rulemaking  participants 
maintained  that  revised  minimum 
approach  distances  would  result  in 
costs  related  to  the  purchase  of  new 
tools,  revision  of  training  programs,  and 
retraining  of  employees.  (See,  for 
example,  Exs.  0545.1,  0548.1,  0550.1, 
0551.1;  Tr2.  94-95.)  For  instance, 
American  Electric  Power  commented: 

The  potential  [cost  impact]  could  be 
significant,  especially  when  considering  the 
proposed  changes  and  resulting  implications 
on  the  design  standards.  It  is  sufficient  to 
state  that  changes  in  minimum  approach 
distances,  that  exceed  the  length  of  standard 
line  insulation,  could  require  the  re-tooling 
of  live  line  maintenance  equipment  (placing 
some  live  line  maintenance  currently  done 
on  hold  until  new  tooling  is  available);  the 
development  of  new  work  methods  and  the 
training/re-education  that  could  be  required; 
and  could  Impact  current  design  standards 
(that  are  relatively  common  across  the 
industry).  In  some  cases,  on  [extra-high- 
voltage]  lines,  it  is  not  possible  to  state  that 
new  tooling  and  procedures  can  be 
established  until  maintenance  experts  have 
had  adequate  time  to  fully  evaluate  the 
situation.  [Ex.  0550.1] 

OSHA  included  the  costs  of  training 
employees  in  the  requirements  of  the 
standard,  including  the  minimum 
approach-distance  requirements,  in  the 
economic  analysis  conducted  for  the 
proposed  rule.  (See  70  FR  34905- 
34910.)  The  proposal  included  revised 
minimum  approach  distances  that  were 
in  some  cases  greater  than  the  distances 
specified  in  existing  §  1910.269.  OSHA’s 
estimates  for  the  proposed  rule  already 
accounted  for  the  costs  associated  with 
training  employees  in  the  revised 
minimum  approach  distances,  including 
any  necessary  changes  in  procedures. 
Therefore,  the  Agency  concludes  that  it 
is  not  necessary  to  increase  those  cost 
estimates  as  a  result  of  tho  changes 
made  to  the  minimxim  approach- 
distanc;o  jjrovisions  b(!tween  tho 
j)r()posed  and  final  rules. 

'I'ahlo  9  shows  the  differences 
hetween  the  default  minimum  aj)proa(:ii 
distances  in  exi.sting  §  1910.269  and  the 
final  rule  for  jjhase-to-ground  and 
j)liase-to-])has(!  (!Xj)()sun!S  on  circuits 
oj)eraliug  hetween  72.6  kilovolts  and 
169.0  kilovolts.  This  table  conijjares  the 
minimum  approach  di.stances  in  Table 
K-6  in  existing  ^  1910,269  with  the 
largest  minimum  approach  distances  in 
Table  7  through  Table  9  in  Ajquiiidix  B 
to  final  Suhpart  V.  The  distances  in  the 
tables  in  the  ajjpendix  assume!  that  an 
insulated  tool  spans  the  gap  (or  that  a 


O.SIIA  adclro.s.sod  tiui  co.st  of  rolrofitting  or 
rodosigning  circuits  or  oquipinont  oiirlicr  in  this 
tlisciission.  OSlIA’s  conclusion  regarding  the.se 
co.sts  apply  equally  to  American  Electric  Power’s 
comment  regarding  the  need  to  purchase  new  live- 
line  maintenance  equipment. 
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large  conductive  object  is  in  the  gap)  for 
phase-to-ground  exposures. 

Table  9— Increases  in  Minimum  Approach  Distances  for  Phase-to-Ground  Exposures  From  Existing 

§  1910.269  TO  Final  Subpart  V 


72.6  to  121.0  . 

121.1  to  145.0 

145.1  to  169.0 


Voltage 

kV 


Phase-to-ground 

Increase 


Phase-to-phase 

increase 


m  (ft) 


m  (ft) 


0.18  (0.59) 
0.21  (0.69) 
0.24  (0.79) 


0.13  (0.43) 
0.14  (0.46) 
0.23  (0.75) 


For  these  voltage  ranges,  the 
maximum  difference  is  no  more  than 
0.24  meters  (9  inches).  As  photographs 
of  live-line  tool  work  in  the  record 
show,  at  these  voltages,  employers  can 
comply  with  the  minimum  approach 
distances  specified  in  the  final  rule  by 
having  employees  make  small 
adjustments  in  their  working  positions 
(269-Ex.  8-5).  For  example,  employees 
using  live-line  tools  can  take  a  position 
slightly  lower  on  the  pole  or  structure 
and  maintain  the  revised  minimum 
approach  distances.  (As  noted 
previously,  when  employees  work 
where  the  employer  can  demonstrate 
that  no  insulated  tool  spans  the  gap  and 
that  no  large  conductive  object  is  in  the 
gap,  such  as  during  climbing  or 
inspection  activities,  the  final  rule  sets 
minimum  approach  distances  for  phase- 
to-ground  exposures  that  are 
substantially  smaller  than  the  minimum 
approach  distances  for  working  with 
tools;  and  the  maximum  difference 
between  the  existing  and  the  new 
minimum  approach  distance  is  no  more 
than  0.14  meters  (5.5  inches). 
Information  in  the  record  indicates  that, 
as  long  as  OSH  A  does  not  apply 
minimum  approach  distances  to 
climbing  and  similar  activities  based  on 
tools  in  the  gap,  employers  .should  he 
able  to  comply  with  tlu!  minimum 
approach  di.stances  re(|uir(!d  by  the  final 
rule  for  tho.se  activities  without 
adopting  additional  measures  (Ex. 
0.57.5.1^'’^).)  Because  employers 


tlii.s  I'il'il  iloKcriIxid  Ikiw  ii|i|ilyin).; 

"MAD  frir  IooIh”  to  cliiiihin^  mid  in8|i(i(:lioii 
iictivitiiis  would  iiiiiko  koiiui  ot  tills  work  iidoasililo. 
According  to  Id'll,  up  to  2'A  pcrciiiit  of  lino  insniiilors 
lit  triinsiniKsion  voltiigos  aro  sliortor  than  inininiuin 
approach  distancos  hasod  on  tools  in  tho  gap.  As 
oxplainod  provioiisly  in  this  soction  ol  tho 
proainhio,  whon  tho  oiiiployor  can  doinonstrato  that 
thoro  will  ho  only  air  hotwoon  tho  oinployoo  and  tho 
onorgi/.od  part,  which  norinally  should  ho  tho  ca.so 
(hiring  cliinhing  or  ins|ioction  jirocodnros,  Tahlo  V- 
2  jiorinits  tho  oinjiloyor  to  dotorinino  ininiirinin 
approach  di.stancos  using  tho  oqnation  hasod  on 
ininiinurn  air-in.sulation  distancos,  which  will 
produco  .smaller  minimum  apjiroach  distances  than 
the  e(|uation  tiased  on  minimum  tool-insulation 
distance.  Therefore,  OSUA  concludes,  the 
jiercentage  of  structures  that  workers  could  not 
climb  or  inspect  without  violating  the  default 


generally  should  be  able  to  demonstrate 
that  no  insulated  tool  spans  the  gap  and 
that  no  large  conductive  object  is  in  the 
gap  during  climbing  and  inspection 
activities  and  because  the  increases  in 
minimum  approach  distances  for 
voltages  of  72.6  to  169.0  kilovolts  are 
small,  OSHA  believes  that,  with  regard 
to  circuits  operating  at  those  voltages, 
employers  will  not  incur  significant 
costs  beyond  costs  associated  with 
retraining  employees,  which  OSHA 
included  in  its  economic  analysis. 

Explanation  of  the  final  minimum 
approach-distance  requirements.  As 
noted  earlier  in  this  section  of  the 
preamble,  final  §  1926.960(c)(1) 
specifies  minimum  approach  distances. 
The  proposed  rule  would  have  required 
the  employer  to  ensure  that  no 
employee  approached  or  took  any 
conductive  object  closer  to  exposed 
energized  parts  than  the  minimum 
approach  distances  in  proposed  Tables 
V-2  through  V-6.  The  final  rule  splits 
this  requirement  into  two  provisions. 
First,  as  noted  previously,  paragraph 
(c)(l)(i)  requires  employers  to  e.stablish 
minimum  approach  di.stances  no  less 
than  the  di.stance.s  computed  by  Table 
V-2  for  ac  systems  or  Table  V-7  for  dc 
sy.stems;  OSHA  described  and  explained 
earlier  in  this  .section  of  the  preamble 
tli(!  (upiations  in  Table  V-2  of  the  final 
rule.  .Second,  paragraph  (c)(l)(iii)  of  the 
final  rule  recpiires  the  employer  to 
ensure  that  no  employee  ap])roache.s,  or 
lakes  any  conductive  ohjcict,  closer  to 
ex|)osed  miergized  parts  than  the 
employer’s  eslahlislied  minimum 
approach  distances,  unle.ss  the 
employe(!  works  in  accordance  with 
|)aragraphs  (c)(l )(iii)(A),  (c)(l )(iii)(B),  or 
(c)(l  )(iii)((;).  (.See  the  di.scn.ssion  of  these 
alternative  methods  later  in  this. section 
of  the  ])reamhl(!.) 

I’aragraph  (c)(1)(iii)  in  tlie  final  rule  is 
(Kjnivalent  to  proj)o.sed  j)aragra})h  (c)(1). 


ininiiniiiii  iipprdiich  (li.stiincds  in  thd  fiiiiil  nilo  is 
significiinlly  similUir  ttiun  23  piircont  for  voltagos  iiji 
to  Uifl.O  kilovolts  and  that,  iip  to  this  voltago  lovol, 
any  co.sts  nilatod  to  complying  with  tho  final  rulo’s 
ininiininn  ap]>roach  distancos  applicable  to 
climbing  or  inspecting  a  structure  (such  as 
performing  an  engineering  analysis)  are  negligible. 


except  that  it  is  the  employer  that  is 
establishing  the  specific  minimum 
approach  distances  for  the  workplace, 
based  on  equations  in  the  standard, 
rather  than  the  standard  setting  those 
distances  explicitly. 

The  proposed  rule  would  have 
allowed  employees  to  approach 
energized  parts  closer  than  the 
minimum  approach  distance  under 
certain  conditions  (see  proposed 
§  1926.960(c)(l)(i)  through  (c)(l)(iii)). 
Existing  §  1926.950(c)(l)(i),  which  is 
similar  to  proposed  §  1926.960(c)(l)(i), 
permits  the  employee  to  be  insulated  or 
guarded  from  the  live  parts.  OSHA 
omitted  from  the  proposal  language  in 
the  existing  standard  specifically 
recognizing  guarding.  However,  the 
language  proposed  in  paragraph  (c)(1) 
required  employees  to  maintain 
minimum  approach  distances  from 
“exposed”  energized  parts.  OSHA 
defines  “exposed”  in  final  §  1926.968  as 
“[n]ot  isolated  or  guarded”;  therefore, 
the  minimum  approach-distance 
requirement  does  not  cover  guarded  live 
parts,  whether  guarded  by  enclosures  or 
harriers  or  guarded  by  position 
(isolated),  because  they  are  not 
“expo.sed.”  OSHA  removed  .similar 
redundancies  throughout  proposed 
])aragraph.s  (c)(l)(i)  through  (c)(l)(iii). 

Farmers  Rural  Electric  Oooperative 
Oorjjoralion  (EKEOO)  urged  O.SHA  to 
ret.iiu  the  language  that  (jxplicitly 
recognizes  that  einploycies  do  not  have 
to  maintain  minimum  approach 
di.stances  from  guarded  or  i.solaled 
energized  parts  (I'ix.  0173). 

Including  language  exem|)ting 
guarded  or  i.solaled  live  parts  would  he 
redundant  and  could  lead  to 
misiiderpretation  of  the  rule  hy 
imj)lying  that  “exposiul  (snergized  j)art.s” 
has  a  meaning  other  than  not  guarded  or 
isolated,  (ionsequcmtly,  O.SHA  did  not 
change  the  relevant  language  in  this 
final  nde  in  response  to  FREOO’s 
comment,  and  the  final  rule  removes  the 
redundancies  as  propo.sed. 

OSHA  proposed  a  note  to  paragraph 
(c)(1)  reading  as  follows: 
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Paragraph  (f)(1)  of  §  1926.966  contains 
requirements  for  the  guarding  and  isolation 
of  live  parts.  Parts  of  electric  circuits  that 
meet  these  two  provisions  are  not  considered 
as  “exposed”  unless  a  guard  is  removed  or 
an  employee  enters  the  space  intended  to 
provide  isolation  from  the  live  parts. 

Final  §  1926.966(f)(1)  requires  the 
employer  to  provide  guards  around  all 
live  parts  operating  at  more  than  150 
volts  to  ground  without  an  insulating 
covering  unless  the  location  of  the  live 
parts  gives  sufficient  clearance 
(horizontal,  vertical,  or  both)  to 
minimize  the  possibility  of  accidental 
employee  contact.  This  provision, 
which  applies  to  substations,  requires 
guards  or  isolation  for  all  live  parts 
operating  at  more  than  150  volts  to 
ground  unless  the  live  parts  have  an 
insulating  covering.  As  explained 
previously,  “exposed”  means  “[n]ot 
isolated  or  guarded,”  and  live  parts  that 
are  insulated,  but  not  guarded  or 
isolated,  are  exposed.  Thus,  live  parts 
operating  at  more  than  150  volts  with  an 
insulating  covering  meet  final 
§  1926.966(f)(1),  but  are  still  exposed. 
Therefore,  the  proposed  note  to 
§  1926.960(c)(1)  inaccurately  portrays 
insulated  parts  as  not  exposed,  and 
OSHA  did  not  include  the  note  in  the 
final  rule. 

Ihoposed  paragraph  (c)(l)(i)  contained 
the  first  exception  to  maintaining  the 
minimum  approach  di.stances — 
insulating  the  employee  from  the 
energized  part.  This  insulation,  for 
example,  {;an  take  the  form  of  rubber 
insulating  gloves  and  rubber  insulating 
sleeves.  This  equipment  protects 
employees  from  electric  shock  while 
they  work  on  energized  lines  or 
equipment.  Even  though  uninsulated 
parts  of  an  employee’s  body  may  come 
closer  to  tbe  live  part  being  worked  on 
than  the  minimum  approach  distance, 
the  requisite  rubber  insulating  gloves 
and  sleeves  would  insulate  the 
employee’s  hand  and  arm  from  the  live 
part,  and  the  working  distances 
involved  would  be  sufficient  protection 
against  arc-over.  As  noted  earlier,  the 
minimum  approach  distances  include  a 
component  for  inadvertent  movement, 
which  is  unnecessary  for  employees 
using  rubber  insulating  equipment. 

Such  inadvertent  movement  most  often 
involved  the  employee’s  hands  and 
arms,  and  the  insulating  equipment  will 
protect  them.  In  addition,  the  employee 
has  control  over  the  energized  part.  The 
accident  data  in  the  record  show  that 
the  overriding  hazard  to  employees 
involves  other  energized  conductors  in 
the  work  area,  to  which  the  minimum 
approach  distances  still  apply.  Final 
paragraph  (c)(l)(iii)(A)  provides  that 
employees  may  use  insulating  gloves 


and  sleeves  to  insulate  themselves  from 
the  energized  parts  upon  which  they  are 
working;  rubber  insulating  gloves  and 
sleeves  provide  protection  only  for  the 
line  on  which  the  employee  is 
performing  work.  Employers  must 
ensure  that  employees  maintain  the 
required  minimum  approach  distances 
from  other  exposed  energized  parts.  In 
addition,  the  insulation  used  must  be 
designed  for  the  voltage.  (Final 
§  1926.97  gives  use  voltages  for 
electrical  protective  equipment.) 

IBEW  recommended  that  OSHA 
clarify  the  final  rule  to  indicate  that 
rubber  insulating  gloves  or  rubber 
insulating  gloves  with  sleeves  provide 
adequate  protection  “only  from  the 
energized  part  upon  which  the 
employee  is  working,  not  to  other 
energized  parts  in  the  work  area”  (Ex. 
0230;  emphasis  included  in  original). 
OSHA  is  not  adopting  IBEW’s 
suggestion.  Although  this  language 
correctly  represents  the  meaning  of  the 
provision,  the  Agency  believes  that  this 
meaning  is  clear  without  the  suggested 
changes. 

It  is  important  to  ensure  that 
conductors  on  which  the  employee  is 
working  cannot  move  unexpectedly 
while  only  rubber  insulating  gloves  and 
sleeves  are  protecting  tbe  employee 
against  contact  with  the  conductors.  It  is 
a  violation  of  the  minimum  approach- 
distance  requirement  contained  in 
existing  §  191().269(l)(2)(i)  for  an 
employee  to  be  insulated  from  an 
energized  part  only  by  rubber  insulating 
gloves  and  sleeves  if  tbe  part  is  not 
under  the  full  control  of  the  employee 
at  all  times.  For  cjxample,  if  an  employee 
is  cutting  a  conductor,  the  employee 
must  restrain  the  conductor  from 
moving  toward  the  employee  after  being 
cut,  or  the  employee  must  use 
additional  insulation  to  prevent  the 
conductor  from  striking  uninsulated 
parts  of  his  or  her  body.  OSHA 
proposed  to  make  this  requirement 
explicit  in  parenthetical  text  in  the 
proposed  rule,  including  in  the 
proposed  revision  of  §  1910.269. 

Two  commenters  objected  to  the 
proposed  language  requiring  the 
employee  to  have  control  of  the 
energized  part  sufficient  to  prevent 
exposure  to  uninsulated  parts  of  the 
employee’s  body  (Exs.  0201,  0209). 

They  claimed  that  it  is  not  always 
possible  for  the  employer  to  ensure  that 
an  employee  has  adequate  control  over 
a  part.  For  example,  Mr.  James  Gartland 
with  Duke  Energy  commented: 

OSHA  should  require  employees  to 
maintain  control  of  energized  parts  only 
when  it  is  reasonably  achievable.  It  is  not 
always  possible. .  .  .  The  revised  text .  .  . 
should  be:  ".  .  .provided  that  the  employee 


has  control  of  the  part  insofar  as  possible  to 
prevent  exposure  to  uninsulated  parts  of  the 
body.”  [Ex.  0201;  emphasis  in  original.] 

The  Agency  is  not  adopting  this 
recommendation.  The  language  does  not 
require  employees  to  maintain  control 
of  energized  parts  under  all  conditions. 
The  provision  requires  additional 
insulation  on  the  energized  part  when 
the  employee  does  not  have  sufficient 
control  to  prevent  contact  with 
uninsulated  parts  of  his  or  her  body. 
When  it  is  not  possible  for  the  employee 
to  maintain  sufficient  control,  the  final 
rule  provides  several  options:  (1) 
Maintain  the  minimum  approach 
distance  (per  the  introductory  text  to 
final  paragraph  (c)(l)(iii));  (2)  insulate 
the  employee  hy  installing  an  insulating 
barrier,  such  as  a  rubber  insulating 
blanket,  between  the  employee  and  the 
energized  part  (per  final  paragraph 
(c)(l)(iii)(A)):  or  (3)  install  a  rubber 
insulating  line  hose  or  a  rubber 
insulating  blanket  on  the  energized  part 
(per  final  paragraph  (c)(l)(iii)(B)). 
Allowing  the  employee  to  work  on  an 
energized  part  that  is  not  under  the 
employee’s  full  control,  with  rubber 
insulating  gloves  and  sleeves  as  tbe  only 
insulating  barrier  from  the  energized 
part,  would  not  protect  employees 
sufficiently. 

The  Ohio  Rural  Electric  Oooperatives 
nujuested  clarification  of  what  the 
Agency  would  consider  to  be  adequate 
control,  suggesting  that  several  types  of 
measures  might  be  adequate,  including 
tying  a  conductor  to  an  insulator, 
clipping  a  conductor  into  tbe  bolder  on 
the  jib  arm  of  an  aerial  lift,  and  holding 
the  conductor  by  hand  at  the  edge  of  the 
bucket  of  an  aerial  lift  (Ex.  0186). 

OSHA  would  generally  consider  any 
of  these  measures  to  constitute  adequate 
control.  Using  a  mechanical  device, 

.such  as  a  tie  wire  or  live-line  tool 
clamps,  would  adequately  control  the 
end  of  an  energized  conductor  as  long 
as  it  is  of  adequate  strength  for  the 
application.  However,  the  employer  also 
must  consider  portions  of  the  conductor 
not  under  the  control  of  a  mechanical 
device.  For  example,  when  the 
employee  takes  the  slack  from  a 
conductor  under  tension  and  must  cut 
the  conductor  to  remove  any  excess,  the 
employer  must  consider  whether  the 
conductor,  now  held  in  place  by  the 
tensioning  equipment,  will  break  from 
the  employee’s  control  after  it  is  cut. 
OSHA  would  consider  a  conductor  held 
by  an  employee  to  generally  be  under 
adequate  control.  However,  if  the 
conductor  is  hanging  down  and  is  not 
under  the  employee’s  full  control,  the 
employer  must  ensure  that  the 
employee  is  protected  from  exposure  to 
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the  lower  portion  of  the  conductor  that 
could  come  too  close  to  his  or  her  leg. 

Mr.  Leo  Muckerheide  with  Safety 
Consulting  Services  objected  to  the 
description  of  the  application  of 
minimum  approach  distances  to 
employees  wearing  rubber  insulating 
gloves  provided  in  the  preamble  to  the 
proposal  (Ex.  0180).  He  assumed  that 
existing  Subpart  V  and  the  proposal, 
which  use  similar  language,  did  not 
permit  uninsulated  portions  of  the 
employee’s  body  to  come  closer  to 
energized  parts  than  the  minimum 
approach  distance,  even  when  the 
employee  was  wearing  rubber  insulating 
gloves.  In  one  particular  example,  he 
commented: 

[T]he  minimum  distance  listed  in  existing 
table  V-1  for  2100  volts  is  24  inches  and  the 
maximum  length  of  an  insulated  glove  is  1 8 
inches.  Therefore,  it  would  be  impossible  to 
work  on  energized  circuits  with  only 
insulating  gloves  and  be  in  compliance  with 
the  existing  table  V-1 .  [jd.] 

Mr.  Muckerheide  misinterpreted  this 
provision.  The  final  standard  clearly 
considers  the  whole  employee  insulated 
as  long  as  rated  rubber  insulating  gloves 
or  gloves  with  sleeves  in.sulate  his  or  her 
hands  and  arms. 

The  Agency  determined  that  the 
language  explaining  when  rubber 
insulating  gloves  or  rubber  insulating 
gloves  with  sleeves  are  adequate 
protection  is  necessary  and  appropriate 
and  has  adopted  it  without  .substantial 
change  in  the  final  rule.  (The  final  rule 
adds  the  word  “rubber”  to  tbe  term 
“insulating  gloves  or  insulating  gloves 
and  sleeves.”  “Riibber  insulating 
gloves”  and  “rubber  insulating  sleeves” 
are  the  precise  terms  used  to  describe 
this  equipment,  and  this  revision 
clarifies  that  final  §§  1910.137  and 
1926.97  cover  this  equipment.) 

As  a  second  exception  to  maintaining 
the  minimum  approach  distances, 
paragraph  (c)(l)(iii)(B),  which  OSHA 
adopted  without  change  from  proposed 
paragraph  (c)(l)(ii),  allows  the  energized 
part  to  be  insulated  from  the  employee 
and  any  other  conductive  object  at  a 
different  potential.  Such  insulation  can 
be  in  the  form  of  rubber  insulating 
blankets  or  line  hose  or  other  suitable 
insulating  equipment.  Again,  the 
insulation  must  be  adequate  for  the 
voltage. 

Paragraphs  (c)(l)(iii)(A)  and 
(c)(l)(iii)(B)  in  the  final  rule  recognize 
the  protection  afforded  to  the  employee 
by  an  insulating  barrier  between  the 
employee  and  the  energized  part.  As 
long  as  the  insulation  is  appropriate  and 
is  in  good  condition,  current  will  not 
flow  through  the  worker,  thereby 
protecting  the  worker. 


The  third  exception  to  the 
requirement  to  maintain  minimum 
approach  distances  (final  paragraph 
(c)(l)(iii)(C))  is  for  live-line  barehand 
work.  (For  specific  practices  for  this 
type  of  work,  see  the  discussion  of  final 
§  1926.964(c)  later  in  this  preamble.)  In 
this  type  of  work,  the  employee  is  in 
contact  with  the  energized  line,  but  is 
not  contacting  another  conductive 
object  at  a  different  potential.  This  is  the 
“bird-on-a-wire”  scenario.  Because 
there  is  no  complete  circuit,  current 
cannot  flow  through  the  worker,  thereby 
protecting  the  worker. 

In  the  proposed  rule,  the  exception  for 
live-line  barehand  work  was  broad 
enough  to  cover  any  work  in  which  the 
employee  is  insulated  from  any  other 
exposed  conductive  objects.  However, 
OSHA  knows  of  several  accidents  that 
occurred  when  employees  working  from 
aerial  lifts,  either  insulated  or 
uninsulated,  grabbed  energized 
conductors  (Ex.  0004  ^53)  OSHA 
believes  that  some  employers  assume 
that  this  practice  is  safe  and,  therefore, 
do  not  follow  the  live-line  barehand 
procedures  specified  in  final 
§  1926.964(c)  for  live-line  barehand 
work.  In  the  preamble  to  the  proposed 
rule,  OSHA  requested  comments  on 
whether  the  jnoposal  would  adequately 
protect  employees  from  this  type  of 
accident  and  on  what  additional 
requirements,  if  any,  would  prevjmt  this 
type  of  accident. 

Two  cornmenters  responded  to  tins 
issue;  they  both  believed  that  the 
j)roposed  rule  would  adequately  protect 
employees  (Exs.  0126,  0213).  Another 
commenter  stated  that  proper  training  is 
necessary  to  prevent  those  types  of 
actions  (Ex.  0219). 

OSHA  determined  that  the 
requirements  for  live-line  barehand 
work  are  necessary  whenever  employees 
are  working  closer  than  the  minimum 
approach  distance  in  accordance  with 
final  paragraph  (c)(l)(iii)(C).  The 
accidents  in  the  record  make  it  clear 
that  simply  using  an  insulated  aerial  lift 
to  isolate  employees  from  energized 
parts  is  not  sufficient  protection  (Exs. 
0002,  0003,  0004).  In  Ex.  0004  alone,  69 
accidents  involved  employees  in  aerial 
lifts  who  were  working  inside  the 
minimum  approach  distance  without 
sufficient  electrical  protective 
equipment.  The  accident  summaries  for 
these  accidents  indicated  that  11  of  the 
accidents  involved  insulated  aerial  lifts 
and  that  2  of  the  accidents  involved 
uninsulated  aerial  lifts.  Because  power 


253  See,  for  example,  the  four  accidents  described 
at  http://www.osha.gov/pIs/imis/ 
acci  den  tsearch  .acci  den  t_ 
detail?id=200550457&-id=  1 71 055783&id= 
200780294»id=301 1 71807. 


line  work  predominantly  makes  use  of 
insulated  aerial  devices,  the  Agency 
believes  that  most  of  the  other  56 
accidents  also  involved  insulated  aerial 
lifts.  Employers  may  argue  that  the 
language  in  proposed  paragraph 
(c)(l)(iii)  permits  employees  working 
from  insulated  aerial  lifts  to  position 
themselves  inside  the  minimum 
approach  distance  without  following 
§  1926.964(c).  The  sheer  number  of 
accidents  involving  this  practice  clearly 
demonstrates  that  this  practice  is 
unsafe.  In  addition,  the  2002  NESC,  in 
Rule  441Ald,2®'*  contains  a  similar 
restriction  on  its  equivalent  exception  to 
its  minimum  approach-distance 
requirement.  Therefore,  OSHA 
concludes  that  it  is  necessary  to  restrict 
the  exception  proposed  in  paragraph 
(c)(l)(iii)  to  live-line  barehand  work 
performed  in  accordance  with  final 
§  1926.964(c)  and  modified  the  language 
of  this  exception,  which  is  contained  in 
§  1926.960(c)(l)(iii)(C),  accordingly. 

According  to  testimony  in  the 
§  1910.269  rulemaking,  btitween  five 
and  six  percent  of  accidents 
experienced  by  power  line  workers 
resulted  when  the  upper  arm  of  an 
employee  wearing  rubber  in.sidating 
gloves  without  sleeves  contacted  an 
energized  j)art  (269-1X1  Tr.  558-561). 
Tins  is  a  significant  portion  of  tbe  total 
number  of  .serious  accidents  occurring 
among  electric  line  workers.  The 
Agency  believes  that  mo.st  of  these 
injuries  and  fatalities  were  preventable 
had  the  employees  used  rubber 
insulating  sleeves.  However,  as 
demonstrated  by  the  safety  record  of 
some  electric  utility  companies,  the 
extensive  use  of  insulating  equipment  to 
cover  energized  parts  in  the  employee’s 
work  area  also  would  appear  to  prevent 
employees’  upper  arms  and  shoulders 
from  contacting  live  parts  (269-Ex.  46). 
OSHA  believes  that  insulating  every 
energized  part  within  reach  of  an 
employee  also  would  avert  electrical 
contacts  involving  other  parts  of  the 
body,  such  as  an  employee’s  head  or 
back. 

Existing  Subpart  V  does  not  require 
any  protection  for  employees  working 
on  or  near  exposed  live  parts  beyond  the 
use  of  rubber  insulating  gloves.  To 
prevent  the  types  of  accidents  described 
previously  from  occurring  in  the  future, 
the  Agency  decided  to  require 
protection  in  addition  to  that  required 
by  existing  Subpart  V. 

OSHA  adopted  paragraph  (c)(2)(i)  in 
the  final  rule  substantially  as  proposed; 
this  provision  generally  requires 
employees  to  use  rubber  insulating 


254  The  2012  NESC  contains  a  similar  provision 
in  Rule  441Ald. 
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sleeves  whenever  they  are  using  ruhher 
insulating  gloves  under  final  paragraph 
(c)(l)(iii)(A).  However,  insulating 
exposed  live  parts  on  which  the 
employee  is  not  working  makes  the 
sleeves  unnecessary  as  long  as  the 
insulation  is  placed  from  a  position  that 
would  not  expose  the  employee’s  upper 
arm  to  contact  with  those  parts  (see  final 
paragraph  (c)(2)).  Therefore,  employees 
can  work  without  sleeves  by  installing 
rubber  line  hose,  rubber  blankets,  or 
plastic  guard  equipment  on  exposed, 
energized  parts  on  which  the  employees 
are  not  performing  work.  OSHA 
reworded  this  provision  in  the  final  rule 
for  purposes  of  clarity. 

NIOSH  recommended  that  the 
standard  require  rubber  insulating 
sleeves  whenever  employees  use  rubber 
insulating  gloves  (Ex.  0130).  NIOSH 
explained;  “[G]loves  can  be  easily 
caught  and  pulled  down  by  any  object 
protruding  from  the  pole  or  powerline, 
exposing  the  body  to  electrical 
current.  .  .  [S]leeves  add  extra 
protection”  [id.).  NIOSH  pointed  to  one 
accident  in  support  of  its  position  (Ex. 
0137). 

OSHA  reviewed  the  accident  and 
found  that  it  involved  a  situation  in 
which  a  splice  on  a  conductor  pulled 
down  the  cuff  of  the  employee’s  rubber 
insulating  glove,  with  the  conductor 
then  contacting  his  forearm  near  the 
wrist  [id.).  OSHA  acknowledges  that 
such  accidents  occur.  For  example, 
there  is  a  description  of  an  additional 
similar  accident  in  the  rulemaking 
record  (Ex.  0002  255),  Rubber  insulating 
sleeves  protect  an  employee’s  arm  from 
a  point  above  the  cuff  of  the  rubber 
insulating  glove  to  the  shoulder.  In  the 
accident  cited  by  NIOSH,  as  well  as  the 
other  accident  in  the  record,  the 
conductor  contacted  the  employee  at  or 
near  the  wrist,  where  rubber  insulating 
sleeves  probably  would  not  have 
protected  the  employee.  OSHA  believes 
that  the  work  practices  in  which  an 
employer  trains  qualified  employees 
must  include  practices  designed  to 
protect  workers  from  the  possibility  that 
an  energized  conductor  will  either  pull 
a  cuff  dovm  or  penetrate  the  opening  at 
the  end  of  the  glove.  (Paragraph  (b)(l)(ii) 
of  final  §  1926.950  requires  employers  to 
train  each  employee  in  ‘‘safety  practices 
.  .  .  that  are  not  specifically  addressed 
by  this  subpart  but  that  are  related  to  his 
or  her  work  and  are  necessary  for  his  or 
her  safety.”)  The  Agency  concludes  that 
such  work  practices,  ra^er  than  the  use 
of  sleeves,  will  protect  employees  from 
being  injured  or  killed  in  the 


255  A  report  of  this  accident  is  available  at;  http:// 
WWW. osha.gov/pls/imis/accidentseaTch.accident_ 
detail?id=5737i  7. 


circumstances  described  by  NIOSH. 
Therefore,  OSHA  is  not  adopting 
NIOSH’s  recommendation  in  the  final 
rule. 

OSHA  knows  of  several  accidents  that 
occurred  while  employees  were 
performing  work  (generally  on 
deenergized  lines)  near  energized  parts 
without  using  rubber  insulating 
equipment  (Ex.  0004  256)_  ]n  these 
accidents,  the  employees  were  working 
near  energized  parts  and  inadvertently 
entered  the  minimum  approach 
distance.  Employers  successfully 
challenged  citations  issued  in  a  similar 
context  by  arguing  that  the  standard 
permits  employees  to  work  near 
energized  parts  without  the  use  of 
electrical  protective  equipment,  as  long 
as  they  maintain  the  minimum 
approach  distance  involved  and  that, 
because  they  trained  their  employees  to 
maintain  those  distances,  the  accidents 
were  the  result  of  unpreventable 
employee  misconduct.  (See,  for 
example.  Central  Kansas  Power  Co.,  6 
BNA  OSHC  2118  (No.  77-3127,  1978).) 

OSHA  does  not  believe  that  working 
close  to  energized  parts  (that  is,  near  the 
minimum  approach  distance  boundary) 
without  the  use  of  electrical  protective 
equipment  is  a  safe  practice.  The 
Agency  further  believes  that  existing 
§  1910.269,  which  appears  to  allow  this 
practice,  is  not  effective  in  preventing 
these  accidents.  Therefore,  OSHA 
concludes  that  fmther  regulation  is 
necessary.  Toward  this  end,  OSHA 
proposed  two  new  requirements: 

(1)  If  an  employee  is  performing  work 
near  exposed  parts  energized  at  more 
than  600  volts  but  not  more  than  72.5 
kilovolts  and  is  not  insulated  from  the 
energized  parts  or  performing  live-line 
bare-hand  work,  the  employee  would 
have  to  work  from  a  position  where  he 
or  she  could  not  reach  into  the 
minimum  approach  distance  (proposed 
§  1926.960(d)(2)),  and 

(2)  If  an  employee  uses  insulating 
gloves  or  insulating  gloves  with  sleeves 
to  insulate  himself  or  herself  from 
energized  parts,  the  insulating  gloves 
and  sleeves  would  have  to  be  put  on 
and  removed  in  a  position  where  the 
employee  could  not  reach  into  the 
minimmn  approach  distance  (proposed 
§1926.960(c)(2)(ii)). 

The  Agency  proposed 
§  1926.960(c)(2)(ii)  to  ensure  that 
employees  don  rubber  insulating  gloves 
and  sleeves  from  a  safe  position.  OSHA 
is  aware  that  some  employers  have  a 
ground-to-ground  rule  requiring  their 


250  See,  for  example,  the  six  accidents  described 
at  http://u'ww.osha.gov/pls/imis/ 
accidentsearch.accident_detail?id= 

1 70074801&‘id=200010163&‘id=201 750080&id= 
14242036S-id=982082»id=170J89849. 


employees  to  wear  rubber  insulating 
gloves  before  leaving  the  ground  to 
perform  work  and  to  leave  the  gloves  on 
until  the  employees  return  to  the 
ground.  This  practice  ensures  that 
employees  wear  the  rubber  gloves  and 
sleeves  before  they  reach  the  energized 
area  and  eliminates  the  chance  that  an 
employee  will  forget  to  don  the 
protective  equipment  once  he  or  she 
reaches  the  work  position.  Other 
employers  simply  require  their 
employees  to  put  on  their  gloves  and 
sleeves  before  they  enter  the  energized 
area.  This  practice  normally  requires  the 
employee  to  use  his  or  her  judgment  in 
determining  where  to  begin  wearing  the 
protective  equipment.  The  proposal 
recognized  both  methods  of  protecting 
employees,  but  still  ensured  that 
employees  wear  rubber  insulating 
gloves  and  sleeves  once  they  reach 
positions  from  which  they  can  reach 
into  the  minimum  approach  distance.  In 
the  preamble  to  the  proposal,  the 
Agency  requested  comments  on  the 
need  for  this  requirement  and  on 
whether  the  provision  as  proposed 
would  protect  employees  from  the 
relevant  hazards. 

Many  commenters  expressed  support 
for  this  proposed  requirement  or  urged 
the  Agency  to  make  the  rule  even  more 
protective.  (See,  for  example,  Exs.  0099, 
0126,  0130,  0155,  0175, 0186, 0219, 

0230,  0505;  Tr.  891-894.)  In  supporting 
the  proposed  requirement,  Mr.  Anthony 
Ahern  with  Ohio  Rural  Electric 
Cooperatives  explained: 

Judging  actual  distance  when  in  close 
proximity  to  a  conductor  can  be  tricky.  Great 
care  needs  to  be  used  when  putting  on  or 
taking  off  sleeves  when  in  close  proximity  to 
lines.  This  usually  requires  the  arms  to  be 
extended  more  than  the  employee  might 
normally  do  during  regular  work  practices. 
Quite  often  too  you  will  see  a  worker  waving 
his  arms  about  as  they  try  to  settle  the  sleeve 
harness  into  position  behind  their  head. 
These  inadvertent  movements  could  bring 
the  workers  arms  inside  of  MAD.  Also,  while 
sleeves  are  being  put  on  or  taken  off  the 
employee  is  not  wearing  rubber  gloves.  So  if 
he  should  reach  inside  of  MAD  his  hands 
will  have  no  protection.  [Ex.  0186] 

EEI  and  Ameren  Corporation  objected 
to  proposed  paragraph  (c)(2)(ii)  because, 
they  argued,  it  would  effectively 
increase  the  minimum  approach 
distance  (Exs.  0209,  0227,  0501). 

Ameren  argued  that  ‘‘[e]nsuring 
compliance  with  this  proposal  would  be 
extremely  difficult,  if  not  impossible,” 
and  that  there  was  additional  risk  for 
employees  climbing  with  rubber 
insulating  gloves  (Ex.  0209).  EEI  echoed 
Ameren’s  objections  and  maintained 
that  this  provision  was  effectively 
increasing  the  ergonomic  movement 
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factor  of  the  minimum  approach 
distance  (Ex.  0227).  EEI  maintained  that 
this  provision  would  have  a  significant 
adverse  impact  on  industry  practices 
[id.).  In  its  posthearing  submission  after 
the  2006  hearing,  EEI  presented 
additional  arguments  against  the 
proposed  requirement: 

There  are  several  important  difficulties 
with  the  proposed  rules  that  are  self-evident. 
First,  they  do  not  establish  an  objective 
standard,  and  therefore  would  be 
unenforceable.  The  rules  would  be  different 
for  each  employee,  depending  for  example  on 
personal  height,  reach,  working  position,  and 
the  particular  configuration  of  the  energized 
equipment  in  the  vicinity.  This  will  make  it 
difficult  to  train  employees  in  compliance, 
and  could  make  supervisory  enforcement  of 
the  rule  a  nightmare.  Indeed,  whether  an 
employee  is  [in]  compliance  could  change 
literally  from  second  to  second,  for  example, 
as  the  employee  shift[s]  weight  on  a  pole,  or 
turns  around  to  speak  with  a  co-worker.  As 
a  litigation  matter,  proving  the  violation 
element  of  employer  knowledge  will  be 
problematic  at  best. 

Second,  the  rules  will  effectively  limit  or 
inhibit  the  nature  of  work  that  can  be 
performed  outside,  but  within  reaching 
distance,  of  the  MAD.  In  planning  a  job,  it 
would  be  necessary  to  consider  what  work  is 
to  be  performed  outside  the  MAD  distance, 
and  to  consider  the  individual  physical 
characteristics  of  the  employee(s)  who  would 
perform  it.  Conceivably,  short  employees, 
with  short  arms,  would  be  favored  over  tall, 
lanky  employees,  with  long  arms.  This  makes 
no  sense,  and  it  does  not  appear  that  OSHA 
has  considered  or  analyzed  the  potential 
practical  implications  of  these 
requirements.  .  .  . 

Finally,  there  is  no  evidence  in  the  record 
to  show  why  OSHA  is  proposing  to 
implement  these  requirements.  There  is  no 
evidence  that  in  the  absence  of  these 
particular  requirements,  employees  have 
been  injured  or  suffered  near  misses  with 
energized  electrical  equipment.  In  sum,  these 
proposals  are  without  any  basis,  and  cannot 
be  sustained.  [Ex.  0501] 

OSHA  does  not  agree  that  proposed 
paragraph  (c)(2)(ii)  increased  the 
minimum  approach  distance.  Proposed 
paragraphs  (c)(2)(ii)  and  (d)(2)  did  not 
address  the  question  of  the  employee’s 
location  once  he  or  she  is  wearing 
rubber  insulating  gloves  and  sleeves. 
Final  paragraph  (c)(2)(ii)  simply  ensures 
that  the  employee  is  already  wearing  the 
gloves  and  sleeves  before  he  or  she  gets 
into  position  to  perform  work.  This 
paragraph  has  no  effect  on  the  minimum 
approach  distances,  which  provide 
protection  against  both  energized  parts 
on  which  the  employee  will  be  working 
and  other  energized  parts  in  the  area. 
Under  final  paragraph  (c)(l)(iii)(A),  once 
the  gloves  and  sleeves  are  on,  workers 
may  get  within  the  minimum  approach 
distance  for  the  part  on  which  they  are 
performing  work.  In  addition. 


employees  need  to  maintain  the 
minimum  approach  distances  (not 
distances  greater  than  the  minimum 
approach  distances)  for  parts  on  which 
they  are  not  working. 

EEI  and  Ameren’s  argument  that  the 
provision  would  be  difficult  to  enforce 
is  specious.  The  record  contains  several 
examples  of  methods  of  compliance  that 
would  be  reasonably  easy  to  enforce,  as 
well  as  easy  for  employees  to 
understand  and  follow.  For  example, 
employers  can  institute  ground-to- 
ground,  cradle-to-cradle,  or  lock-to-lock 
rules.  (See,  for  example,  Exs.  0099, 

0130,  0201.)  Mr.  Kenneth  Brubaker 
described  these  rules  as  “the  wearing  of 
rubber  [insulating]  gloves  and  sleeves 
from  ground  to  ground  while  climbing 
energized  structures,  from  cradle  to 
cradle  while  working  from  aerial 
baskets,  and  lock  to  lock  when  working 
on  underground  cabinets  and  vaults  for 
qualified  line  personnel”  (Exs.  0099, 
0100).  Commenters  also  suggested  a 
“10-foot  rule”  in  which  employees  must 
wear  electrical  protective  equipment 
whenever  they  are  within  3.05  meters 
(10  feet)  of  an  exposed  energized  part 
(Exs.  0099,  0186).  OSHA  expects  that 
employers  generally  will  elect  to  use 
bright-line  rules  (for  example,  cradle-to- 
cradle  or  3.05-meter  rules)  such  that  an 
individual  employee’s  height  and  reach 
will  not  be  an  issue.  Instituting  such 
rules  will  ensure  that  all  employees  put 
on  and  take  off  rubber  insulating  gloves 
and  sleeves  as  specified  by  the  final 
rule.  If  an  employer  elects  to  use  an 
alternative  in  which  an  employee  will 
be  putting  on  and  taking  off  rubber 
gloves  and  sleeves  in  an  unspecified 
location  (for  example  if  the  employer 
simply  instructs  the  employee  to  put  on 
and  take  off  gloves  and  sleeves  at  any 
location  outside  the  reach  of  the 
minimum  approach  distance),  the 
employer  will  need  to  account  for  the 
employee’s  individual  characteristics. 

EEI’s  argument  that  planning  jobs 
would  be  difficult  under  proposed 
paragraph  (c)(2)(ii)  is  not  relevant.  This 
paragraph  only  applies  when  workers 
use  rubber  insulating  gloves  or  rubber 
insulating  gloves  with  sleeves,  which 
the  employees  have  to  don  and  remove. 
This  rule  simply  addresses  donning  and 
removal  of  this  equipment  in  relation  to 
the  energized  parts.  OSHA  addresses 
EEI’s  comments  further  in  its  discussion 
of  proposed  paragraph  (d)(2),  which 
addresses  selecting  work  positions. 

OSHA  concludes  that  there  is  clear 
evidence  in  the  record  of  fatalities  and 
injuries  caused  when  employees 
approach  too  close  to  energized  parts 
without  adequate  protection  (Exs.  0002, 


0003,  0004). 257  Evidence  in  the  record 
indicates  that  industry  and  employee 
representatives  recognize  that  failure  to 
wear  electrical  protective  equipment 
when  necessary  is  a  leading  cause  of 
accidents  and  that  additional  measures 
to  ensure  the  use  of  this  equipment  in 
appropriate  circumstances  addresses 
this  problem.  For  example,  Mr.  James 
Tomaseski  with  IBEW  testified: 

In  a  study  on  recent  fatalities  and  serious 
accidents  in  the  industry  by  the  OSHA 
Strategic  Partnership  of  Major  Electric  Line 
Contractor  Employees,  NECA,  the  IBEW,  and 
EEI,  by  far  the  majority  of  the  accidents  were 
from  contact  with  energized  parts.  A  solution 
was  easy  in  some  folks’  minds,  and  that  was 
to  come  up  with  a  practice  to  get  employees 
in  rubber  gloves  and/or,  again,  rubber 
sleeves,  where  required. 

The  Partnership,  as  part  of  their  agreed- 
upon  path,  will  develop  best  practices.  Their 
first  target  for  these  best  practices  was  in 
general  to  address  electrical  contacts.  It  was 
no  surprise  to  many  of  the  partners  that 
ground-to-ground  and  cradle-to-cradle 
practices  were  first  on  the  list.  [Tr.  892] 

IBEW  also  pointed  to  action  taken  by 
NESC  Subcommittee  8  as  evidence  of 
the  need  to  don  and  remove  rubber 
insulating  gloves  and  sleeves  outside 
locations  in  which  employees  can  reach 
into  minimum  approach  distances  (Ex. 
0505).  According  to  IBEW’s  comments, 
the  NESC  subcommittee  adopted  a 
requirement  for  the  2007  NESC 
specifying  that  rubber  insulating  gloves 
be  “worn  whenever  employees  are 
within  the  reach  or  extended  reach  of 
the  minimum  approach  distances” 

(id.). 258 

In  addition,  Mr.  Ahern’s  description 
of  the  types  of  movements  employees 
make  when  donning  rubber  insulating 
sleeves  makes  it  clear  that  the  final  rule 
needs  measures  to  ensure  that  workers 
do  not  encroach  on  the  minimum 
approach  distance  during  such 
activities.  Encroaching  on  the  minimum 
approach  distance  to  energized  parts 
presents  hazards  to  employees, 
particularly  when  involved  in  tasks  not 
related  directly  to  work  on  those  live 
parts. 259  Thus,  the  Agency  believes  that 
paragraph  (c)(2)(ii),  which  OSHA  is 


257  See,  for  example,  the  15  accidents  described 
at  http://www.osha.gov/pls/iinis/ 
accidentsearch.accident_detail?id= 
526236S'id=564971&‘id-56625  7»id= 
565051&id=512269B‘id=525675&id= 
609404B'id=573832S'id=743310B‘id= 

75523 1  &id=  738989S-id=  755199&'id=800508S-id= 
784397&id=812479. 

258  The  NESC  adopted  this  requirement,  which,  in 
the  2012  edition,  appears  in  Rule  441A3b. 

259  The  ergonomic  component  of  the  minimum 
approach  distance  only  protects  against  errors  in 
judging  and  maintaining  the  minimum  approach 
distance.  It  does  not  account  for  errors  that  might 
result  when  employees  become  inattentive  to  the 
approach  distance  because  of  work-related 
distractions  or  other  factors. 
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adopting  in  the  final  rule  with  only 
editorial  changes  from  the  proposal,  is 
reasonably  necessary  and 

appropriate.  260 

Some  rulemaking  participants 
recommended  that  the  final  rule  include 
a  requirement  that  employers  availing 
themselves  of  the  exception  to  the 
minimum  approach-distance 
requirements  for  work  performed  with 
rubber  insulating  gloves  (or  rubber 
insulating  gloves  and  sleeves)  adopt 
ground-to-ground,  cradle-to-cradle,  or 
lock-to-lock  rules,  or  set  a  specific 
distance  from  energized  parts  at  which 
employees  must  wear  electrical 
protective  equipment. (See,  for 
example,  Exs.  0099,  0130,  0186,  0230; 

Tr.  893-894.)  IBEW  recommended  a 
cradle-to-cradle  requirement  (Ex.  0230; 
Tr.  893-894).  Two  comments  suggested 
that  the  rule  specify  the  distance  from 
energized  parts  at  which  employees 
must  wear  rubber  insulating  gloves  or 
rubber  insulating  gloves  and  sleeves 
(Exs.  0099,  0186k  One  of  these 
commenters  suggested  requiring  that 
employees  wear  rubber  insulating 
gloves  and  sleeves  within  3.05  meters 
(10  feet)  of  circuits  energized  at  500 
volts  to  500  kilovolts  and  within  6.1 
meters  (20  feet)  of  circuits  energized  at 
500  to  800  kilovolts  (Ex.  0099). 

NIOSH  recommended  adopting  a 
ground-to-ground  rule,  stating: 

Ground  to  ground  use  of  personal 
protective  equipment  (PPE)  eliminates  the 
hazard  of  reaching  the  energized  area  before 
donning  PPE.  It  also  eliminates  the  reliance 
on  employee  judgment  in  determining  a  safe 
distance  to  don  PPE,  and  requires  the  worker 
to  don  PPE  before  entering  an  aerial  bucket 
.  .  .  [Ex.  0130] 

Other  rulemaking  participants 
opposed  ground-to-ground  and  similarly 
specific  rules  (Exs.  0163,  0212,  0225). 
For  example,  Ms.  Susan  O’Connor  with 
Siemens  argued  that  “[fjorcing  the  use 
of  one  type  of  enforcement  strategy, 
especially  one  that  questions  the 
employee’s  competency,  can  undermine 
a  strong  safety  culture”  (Ex.  0163).  Mr. 
James  Gartland  with  Duke  Energy  did 
not  oppose  ground-to-ground  and 


r.omiiiontor  noted  tluit  OSHA  proposed 
the  seine  retpiireinent  in  §  iai0.2()9(l)(3)(ii)  using 
slightly  different  langiiiige  (Kx.  01 80).  The  fmiil  rule 
uses  the  siiine  hingniige  in  both  1010.2(>9(l](3)(ii) 
iind  1020.000((:)(2)(ii). 

zdi  y\  gronnd-to-ground  rule  re(|nires  enqiloyees 
cliiiihing  a  jiole  to  ])ut  on  riihher  insulating  gloves 
or  ruhher  insulating  gloves  with  sleeves  while  still 
on  the  ground  and  to  remove  them  only  after 
returning  to  the  ground.  A  cradle-to-cradle  rule 
reipiires  em|)loyees  working  from  an  aerial  lift  to 
wear  gloves  or  gloves  with  sleeves  whenever  the 
aerial  lift  platform  leaves  its  cradle.  A  lock-to-lock 
rule  reipiires  employees  working  on  transformers  to 
wear  gloves  or  gloves  with  sleeves  from  the  time 
they  unlock  the  lock  on  the  transformer  until  they 
close  the  transformer  case  and  rein.stall  the  lock. 


similar  rules,  but  recommended  that  any 
such  rule  include  an  exception  to 
permit  employees,  during  short  breaks, 
to  move  3.05  meters  (10  feet)  away  and 
to  remove  their  electrical  protective 
equipment  (Ex.  0201).  He  commented 
that  his  company  “has  found  the 
occurrence  of  heat-related  illnesses  has 
been  reduced  by  allowing  employees  to 
move  the  bucket  away  from  the 
conductors  and  remove  rubber  gloves 
and  sleeves  for  a  brief  rest  period”  (id.). 
Although  IBEW  did  not  oppose  a 
ground-to-ground  rule,  the  union 
recognized  that  there  may  be  valid 
arguments  against  such  a  requirement. 
Mr.  Tomaseski  testified: 

There  are  a  few  factors  that  mitigate  against 
requiring  [rubber  insulating  gloves]  ground- 
to-ground  in  all  circumstances.  First,  some 
linemen  are  concerned  that  they  would  have 
difficulty  feeling  the  pole  while  they  are 
climbing  if  they  had  to  wear  rubber  gloves 
and  they,  therefore,  would  be  at  a  greater  risk 
of  falling. 

Second,  if  a  splinter  on  the  pole 
[punctures]  the  glove  .  .  .  while  [the 
employee  is]  climbing,  it  may  compromise 
the  protective  value  of  the  glove  and, 
therefore,  create  a  hazard  for  the  lineman 
who  subsequently  touches  an  energized 
object.  [Tr.  893] 

In  recommending  a  cradle-to-cradle 
rule,  the  union  argued  that  these  factors 
were  not  present  when  an  employee  is 
working  from  an  aerial  lift  (Tr.  893- 
894). 

OSHA  concludes  that  there  is  likely  to 
be  little  risk  associated  with  wearing 
rubber  insulating  gloves  while  climbing. 
The  practices  required  by  final 
§  1926.954(b)(3)(iii)  should  mitigate  any 
fall  hazards  posed  by  climbing  with 
rubber  insulating  gloves;  this  provision 
specifies  fall  protection  for  employees 
climbing  poles  and  other  structures.  The 
Agency  also  believes  it  is  unlikely  that 
splinters  will  puncture  rubber 
insulating  gloves  during  climbing.  In 
this  regard,  final  §  1926.97(c)(2)(vii) 
requires  employees  to  wear  protector 
gloves  over  rubber  insulating  gloves; 
protector  gloves  should  eliminate  any 
risk  from  small  splinters.  The  Agency 
believes  that  employees  would  feel  any 
splinter  large  enough  to  penetrate  the 
jirotect or  gloves  and  also  would  notice 
any  residting  damage  to  a  rubber 
insulating  glove.  In  any  (went,  tluin;  is 
little,  if  any,  evidence;  that  accidents 
occurred  as  a  result  of  fall  or  sj)liut(;r 
hazards  posed  hy  cliiuhiug  with  nihl)(;r 
iusul.ating  gloves.26z  Ou  j|i(.  other  hand, 
(;vidence  of  accidents  caused  hy 
(;mploy(;es  not  wearing  ruhh(;r 


^•'^Thi!  rocoril  contains  (l().s(:ri))li()ns  ol  .snvnral 
acciilonts  involving  falls  liy  ninployoiis  during; 
cliinliin)>,  lint  nono  of  tliii  (lo.scri|)ti()ns  inilicatns  that 
till)  nsii  of  rnhhor  insnlatin}>  gloves  caiisoil  tlio  fall. 


insulating  gloves  is  pervasive  (Exs. 

0002,  0003,  0004).  As  Mr.  Tomaseski 
noted,  the  electric  power  partnership 
found  that  “by  far  the  majority  of  the 
accidents  were  from  contact  with 
energized  parts”  (Tr.  892). 

There  is,  however,  significant 
evidence,  as  noted  in  the  summary  and 
explanation  for  §  1926.960(g)  of  the  final 
rule  later  in  this  section  of  the  preamble, 
that  electric  power  workers  encounter 
heat-stress  hazards  and  that  providing 
cooling  breaks  is  a  recognized  method  of 
reducing  such  hazards.  Adopting  a 
ground-to-ground  or  cradle-to-cradle 
rule  would  force  employees  wearing 
rubber  insulating  gloves  to  either 
descend  and  reclimb  poles  or  lower  and 
reraise  their  aerial  lift  platforms  to  take 
breaks  from  wearing  the  protective 
equipment.  The  Agency  suspects  that 
such  a  requirement  could  discourage 
employees  from  taking  these  breaks. 
Consequently,  OSHA  is  not  adopting  a 
ground-to-ground  or  cradle-to-cradle 
rule.  Although  the  Agency  is  not 
adopting  ground-to-ground  or  cradle-to- 
cradle  provisions  in  the  final  rule, 

OSHA  encourages  employers  to  adopt 
such  provisions  when  appropriate  and 
to  remind  employees  of  the  importance 
of  taking  cooling  breaks  when 
necessary. 

The  Agency  also  decided  not  to 
include  in  the  final  rule  a  specific 
distance  beyond  which  employees  must 
put  on  and  take  off  their  rubber 
insulating  gloves.  Any  such  distance 
would  be  arbitrary,  and  OSHA  believes 
that  allowing  employers  to  design  work 
rules  appropriate  for  their  workforces 
and  workplaces  is  a  more  reasonable 
approach.  Consequently,  OSHA  is 
adopting  paragraph  (c)(2)(ii)  in  the  final 
rule  substantially  as  proposed.  As 
explained  previously  under  the 
summary  and  explanation  for  paragraph 
(c)(l)(iii)(A),  the  final  rule  uses  the  term 
“rubber  insulating  gloves”  in  place  of 
the  term  “insulating  gloves”  included  in 
the  proposed  rule. 

Paragraph  (d)  of  the  final  rule 
addresses  the  employee’s  working 
position.  The  requirements  in  this 
paragraph  protect  employees  against 
slipping,  falling,  or  accidentally 
reaching  into  energized  parts.  Mr. 
Stejihen  Ifro.st  with  the  Mid-Cohimhia 
Utilities  Sidety  Alliance  supjiorted 
jiroposed  jiaragrajih  (d),  coinineiiting: 

liuliislry  jiniclice  iiiul  O.SIIA  lia.s 

alwiiy.s  .staled  that  llie  worker  shall  not  he 
within  rijachinq  or  falling  distance  when 
working  n(;ar  energized  lines  or  e(|in|inienl. 
We  ajipreciale  O.SI lA  revising  the  language  to 
more  clearly  stale  what  is  reaching  or  falling 
distance.  [I'ix.  0184) 

Paragraph  (d)(1),  which  is  h(;ing 
:ido])fed  without  siihstantive  change 
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from  the  proposal,  requires  the 
employer  to  ensure  that  each  employee, 
to  the  extent  permitted  by  other  safety- 
related  conditions  at  the  worksite, 
works  in  a  position  from  which  a  shock 
or  slip  would  not  cause  the  employee  to 
contact  exposed,  uninsulated  parts 
energized  at  a  potential  different  from 
the  employee’s.  Since  slips,  and  even 
electric  shocks,  are  not  entirely 
preventable,  it  is  important  for  the 
employee  to  take  a  working  position  so 
that  such  an  event  will  not  increase  the 
severity  of  any  incurred  injury.  OSHA 
adopted  this  requirement  from  existing 
§  1910.269(1)(4).  There  is  no  counterpart 
to  this  requirement  in  existing  subpart 
V. 

The  Agency  believes  that  it  is 
important  for  employees  to  work  from 
positions  where  a  slip  or  a  shock  will 
not  bring  them  into  contact  with 
exposed,  uninsulated  energized  parts 
unless  other  conditions,  such  as  the 
configuration  of  the  lines  involved, 
would  make  another  working  position 
safer.  The  position  taken  must  be  the 
most  protective  available  to  accomplish 
the  task.  In  certain  situations,  this  work 
position  may  not  be  the  most  efficient 
one.  OSHA  notes  that  the  language  in 
paragraph  (d)(1)  allows  for  guarding  or 
insulating  the  live  part  as  an  alternative 
means  of  compliance. 

Proposed  paragraph  (d)(2)  generally 
would  have  required  an  employee 
working  near  exposed  parts  energized  at 
601  volts  to  72.5  kilovolts  to  be  in  a 
position  such  that  he  or  she  could  not 
reach  into  the  applicable  minimum 
approach  distance.  In  the  preamble  to 
the  proposed  rule,  OSHA  requested 
comments  on  the  need  for  proposed 
paragraph  (d)(2)  and  on  whether  there 
are  other  effective  means  of  protecting 
employees  from  the  relevant  hazard. 

The  Southern  Company  argued  that 
‘‘[t]he  minimum  approach  distance 
contains  an  ergonomic  component  that 
should  provide  adequate  protection 
from  inadvertent  movement”  (Ex.  0212). 

OSHA  does  not  agree  with  Southern 
Company  that  the  ergonomic 
c;omponent  of  the  minimum  approach 
distance  provides  adequate  jnotection 
for  em])loyees  who  an;  working  clo.se  to, 
l)ut  not  on,  exposed,  uninsvdated 
(Miergized  parts.  As  explained  earlier  in 
tlie  |)r(!anil)l(!,  OSHA  conclndcid  that 
working  (ixlnanely  clo.se  to  (that  is,  near 
the  minimum  ap|)roach  distance 
hoimdary  to)  emugized  |)art.s  without 
the  u.s(;  of  electrical  |)rolective 
e(|uipment  is  not  a  .safe  practice  and  that 
existing  §  1910. 2()!),  which  may  allow 
this  |)raclice,  is  not  ellectivc!  in 
preventing  accidents  involving  contact 
with  (Miergized  jiarts  hy  (unployees  who 
are  not  using  electrical  protective 


equipment.  (See  the  summary  and 
explanation  for  final  §  1926.960(c)(2)(ii) 
for  a  description  of  the  purpose  behind 
paragraphs  (c)(2)(ii)  and  (d)(2)  and  a 
discussion  of  the  relevant  accidents.) 

When  employees  are  not  working 
directly  on  live  parts,  then  nearby 
exposed,  uninsulated  live  parts  are 
typically  not  in  their  view.  Those  parts 
can  be  above  them,^^^  below  them,264 
behind  them,265  or  to  the  side  (gxs 
0002,  0003,  0004).  As  noted  previously, 
OSHA  designed  the  ergonomic 
component  of  the  minimum  approach 
distance  on  the  premise  that  the 
employee  will  detect  an  error  in  judging 
and  maintaining  the  minimum  approach 
distance  and  then  have  time  to  correct 
that  error  before  encroaching  on  the 
electrical  component  of  the  minimum 
approach  distance.  When  exposed, 
uninsulated  live  parts  are  not  in  an 
employee’s  line  of  sight,  such  errors  are 
difficult  to  detect.  In  addition,  the 
Agency  believes  that,  when  employees 
are  not  performing  work  on  energized 
parts,  the  employees  are  not  paying  as 
much  attention  to  those  parts  as  to  the 
equipment  the  employees  are  servicing 
and  may,  inadvertently,  become 
complacent  about  the  hazards  posed  by 
those  parts.  In  any  event,  the  accident 
record  makes  it  clear  that  employees 
working  without  electrical  protective 
equipment  near  exposed,  uninsulated 
parts  energized  at  601  volts  to  72.5 
kilovolts  face  an  unacceptable  risk  of 
electric  shock. 

An  alternative  approach  would  be  for 
OSHA  to  adopt  a  more  limited 
requirement  prohibiting  employees 
without  electrical  protective  equipment 
from  working  where  they  could  reach 
into  the  electrical  component  of  the 
minimum  approach  distance.  The  basis 
of  such  a  requirement  would  be  that  the 
probability  that  current  could  arc  to  the 
employee  is  not  significant  at  a  distance 
that  is  farther  than  the  electrical 
component  of  the  minimum  approach 
distance  from  exposed,  unin.sulated  live 
parts.  However,  as  the  accident  data 
show,  employees  often  are  moving  up, 
hack,  down,  or  in  other  directions  away 
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from  their  working  positions  when  they 
contact  live  parts  The  Agency, 

therefore,  concludes  that  requiring 
employees  to  work  in  positions  from 
which  they  cannot  reach  into  the 
electrical  component  (rather  than  the 
full  minimum  approach  distance)  would 
not  protect  employees  adequately. 
Existing  §  1910.269(a)(2)(ii)(C)  already 
requires  employers  to  train  their 
employees  in  minimum  approach 
distances.  In  addition,  final 
§  1926.960(c)(2)(ii)  requires  employers 
to  ensure  that  employees  using  rubber 
insulating  gloves  or  rubber  insulating 
gloves  and  sleeves  don  the  gloves  and 
sleeves  before  they  get  into  a  position 
from  which  they  can  reach  into  the 
minimum  approach  distance.  OSHA 
believes  that  using  the  same  distance  for 
paragraph  (d)(2)  will  simplify  training 
and  make  it  easier  for  employers  to 
establish  work  rules  governing  the  use 
of  electrical  protective  equipment. 

In  the  preamble  to  the  proposed  rule, 
the  Agency  discussed  how  to  comply 
with  OSHA’s  minimum  approach- 
distance  requirements  in  the  summary 
and  explanation  for  the  proposal’s 
minimum  approach  distances  specified 
in  §  1926.960(c)(1)  (70  FR  34862). 
Although  this  discussion  applies 
equally  to  §  1926.960(c)(1)  in  the  final 
rule,  the  Agency  is  moving  the 
discussion  to  the  summary  and 
explanation  for  final  §  1926.960(d)(2) 
because  it  relates  to  both  provisions  and 
to  comments  received  on  both 
provisions,  which  OSHA  discusses  here. 
The  ergonomic  component  of  the 
minimum  approach  distance  accounts 
for  errors  in  maintaining  the  minimum 
approach  distance  (which  might  occur  if 
an  employee  misjudges  the  length  of  a 
conductive  object  he  or  she  is  holding), 
and  for  errors  in  judging  the  minimum 
approach  distance.  The  ergonomic 
component  also  accounts  for 
inadvertent  movements  by  the 
employee,  such  as  slipping.  In  contrast, 
the  working  position  selected  to  comply 
with  final  paragraph  (c)(l)(iii)  (and 
paragraphs  (c)(2)(ii)  and  (d)(2))  mu.st 
account  for  all  of  an  (unployee’s 
rea.sonahly  likely  movements  and  .still 
])ermit  the  (Miiployee  to  adhere  to  the 
iqiplicahle  minimum  a])])roach  distance. 
As  noted  in  the  preamble  to  the 
propo.sal  (/(/.),  and  in  final  Appinidix  M, 
to  (Misure  com|)liance  with  mininmm 
approach  di.stances  (the  electrical  and 
ergonomic  components  comhined),  the 
work  jxisition  selected  must  account  for 
such  reasoiiahly  likely  inovmmMits  as; 
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•  adjusting  an  employee’s  hardhat, 

•  maneuvering  a  tool  onto  an 
energized  part  with  a  reasonable  amount 
of  over-  or  vmder-reaching, 

•  reaching  for,  and  handling,  tools, 
material,  and  equipment  passed  to  him 
or  her,  and 

•  adjusting  tools  and  replacing 
components  on  them,  when  necessary 
during  the  work  procedure. 

Figure  1  in  final  Appendix  B  depicts 
an  example  of  the  range  of  reasonably 
likely  movements  by  an  employee. 

OSHA  believes  that  it  is  important  for 
employers  to  train  employees  not  only 
in  the  applicable  minimum  approach 
distances,  but  also  in  how  to  maintain 
those  distances.  Proposed  Appendix  B 
explained  this  approach,  stating:  “The 
training  of  qualified  employees  required 
under  §  1926.950  and  the  job  planning 
and  briefing  required  under  §  1926.952 
must  address  selection  of  the  proper 
working  position.’’  To  clarify  this  point, 
final  §  1926.950(bK2)(iii)  requires 
employers  to  train  qualified  employees 
in  the  “minimum  approach  distances 
specified  in  this  subpart  corresponding 
to  the  voltages  to  which  the  qualified 
employee  will  be  exposed  and  the  skills 
and  techniques  necessary  to  maintain 
those  distances”  (emphasis  added  to 
show  the  new  language).  (See  the 
discussion  of  this  provision  earlier  in 
this  section  of  the  preamble.)  F’inal 
§  1926.952(1))  requires  the  job  briefing  to 
cover  personal  protective  ecjuipment 
recpiirements  and  the  procedures 
employees  are  to  use  in  performing  the 
work.  OSHA  interprets  this  provision  as 
requiring  the  job  briefing  to  address  the 
selection  of  the  proper  working  position 
under  final  §  1926.96()(c)(l)(iii)  and 
(d)(2). 

FEI  counsel  Mr.  Stephen  Yohay  and 
Mr.  C^layton  Abernathy  with  OG&E 
I'inergy  Gorporation  indicated  that 
information  in  Appendix  B  to  proposed 
Subpart  V,  and  the  requirements  in 
proposed  paragraphs  (c)(2)(ii)(a)  and  (d), 
led  EEI  to  believe  that  OSHA  was 
increasing  the  ergonomic  component  of 
the  minimum  approach  distance  by  0.61 
meters,  for  a  total  ergonomic  component 
of  1.22  meters  (Tr.  1079-1082).  EEI 
commented: 

In  the  proposed  preamble,  OSHA  states  it 
is  necessary  to  add  the  reach  component 
since  many  injuries  resulted  from  violation  of 
MAD.  EEI  requests  that  OSHA  place  in  the 
record  the  evidence  on  which  it  relies  to 
substantiate  this  change.  EEI  also  suggests 
that  if,  in  fact,  OSHA’s  reasoning  is  correct 
and  employees  did  cross  the  imaginary  24 
inch  line  in  the  past,  why  and  how  does 
OSHA  believe  that  employees  will  not  cross 
a  50  inch  line  in  the  future?  [Ex.  0227] 

Testifying  on  behalf  of  EEI,  Mr. 
Abernathy  described  how  increasing  the 


minim vun  approach  distance  by  0.61 
meters  would  restrict  some  of  the  work 
his  company’s  employees  do  (Tr.  1055- 
1078).  He  described  two  scenarios  that 
he  claimed  would  be  affected  by  this 
increase — an  apprentice  line  worker 
working  on  the  secondary  conductors 
on  a  distribution  transformer  and  a  line 
worker  installing  insulating  protective 
equipment  on  overhead  conductors.  The 
apprentice  in  Mr.  Abernathy’s  first 
example  was  wearing  rubber  insulating 
gloves  rated  for  the  secondary  voltage, 
but  not  for  the  15-kilovolt  primary 
voltage  (Tr.  1058-1059). 

As  explained  previously  in  this 
preamble,  the  ergonomic  component  for 
voltages  addressed  by  EEI’s  comments  is 
0.61  meters;  it  is  not  1.22  meters  as 
Messrs.  Abernathy  and  Yohay  claimed. 
The  Agency  believes  that  EEI’s 
confusion  stemmed  from  a  common 
misperception  of  how  minimmn 
approach  distances  work  in  practice. 
Some  employers  mistakenly  believe  that 
the  ergonomic  component  of  the 
minimum  approach  distance  accounts 
for  all  movement  on  the  part  of  the 
employee.  As  described  previously,  tbis 
is  not  tbe  case.  The  minimum  approach 
distance  sets  a  boundary  that  the 
employee  may  not  penetrate  as  he  or  she 
is  working.  To  ensure  that  employees  do 
not  penetrate  this  boundary  as  they  are 
working,  the  employer  must  instruct 
workers  bow  to  position  themselves  so 
that  reasonably  likely  movements  do  not 
bring  the  employees  inside  that 
boundary,  l^aragraph  (d)(2)  of  tbe  final 
rnle  ensures  that  employees  who  are  not 
protected  against  exposure  to  energized 
parts  are  working  at  a  safe  distance  from 
the  parts.  'Die  final  standard  generally 
provides  that  an  employee  performing 
work  near  exposed  parts  energized 
between  601  volts  and  72.5  kilovolts 
must  work  from  a  position  where  he  or 
she  cannot  reach  into  the  minimum 
approach  distance.  This  positioning 
requirement  does  not  apply  if  the 
employee  is  wearing  rubber  insulating 
gloves,  being  protected  by  insulating 
equipment  covering  the  energized  parts, 
performing  work  using  live-line  tools,  or 
performing  live-line  barehand  work. 

As  notea  previously,  OSHA 
concluded  that  there  is  clear  evidence  in 
the  record  that  approaching  too  close  to 


268  The  proposal  provided  that  paragraph  (d)(2) 
did  not  apply  to  employees  “insulated  from  the 
energized  parts.”  The  language  in  the  final  rule 
clarifies  that  the  provision  does  not  apply  to 
employees  wearing  rubber  insulating  gloves  or 
protected  by  insulating  equipment  covering  the 
energized  parts.  Note  that  employers  must  still 
ensure  that  employees  wearing  rubber  insulating 
gloves  maintain  the  minimum  approach  distance 
from  energized  parts  on  which  they  are  not  working 
unless  those  parts  are  insulated  from  the  employee. 
(See  final  paragraph  (c)(l)(iii).) 


energized  parts  kills  and  injures 
employees  (Exs.  0002,  0003,  0004).  In 
Ex.  0004  alone,  there  were  at  least  27 
accidents  involving  employees  coming 
too  close  to  energized  parts  without 
using  electrical  protective  equipment. 
There  are  at  least  six  accidents  in  the 
record  involving  apprentices  coming  too 
close  to  energized  parts  without  using 
electrical  protective  equipment  (Exs. 
0002,  0003). 270 

As  noted  by  an  OSHA  witness  at  the 
hearing,  employers  can  protect  the 
apprentice  in  Mr.  Abernathy’s  example 
by  ensuring  that  the  apprentice  is 
working  from  a  position  where  he  or  she 
cannot  reach  into  the  minimum 
approach  distance  or,  if  that  is  not 
possible,  by  installing  electrical 
protective  equipment  on  the  primary 
conductors  to  enable  the  employee  to 
work  within  the  minimum  approach 
distance  of  those  conductors  (Tr.  1087- 
1088).  According  to  Mr.  Abernathy,  the 
primary  conductor  is  1.0  meter  (40 
inches)  from  the  secondary  conductor 
on  which  the  apprentice  would  be 
working  (Tr.  1069,  1071).  The  minimum 
approach  distance  for  a  15-kilovolt 
primary  generally  is  0.65  meters  (26 
inches).27i  Thus,  the  worker  could 
position  himself  or  herself  so  that  he  or 
.she  could  reach  0.34  meters  (14  inches) 
beyond  the  secondary  conductor  and 
.still  be  in  compliance  with  final 
])aragraph  (d)(2).  In  addition,  as  long  as 
the  secondary  conductor  is  below  tbe 
])rimary  by  a  distance  that  is  greater 
than  the  minimum  approach  distance,  it 
should  be  pos.sible  under  tbe  final  rule 
for  the  a])j)rentice  to  work  on  the 
secondary  without  rubber  insulating 
gloves  rated  for  the  primary  voltage.  If 
the  secondary  conductor  is  closer  to  the 


26<i'|'horo  wore  27  ncddonts  in  which  the 
invo.stigHtion  siiininary  indicated  that  an  oinjdoyee 
who  was  not  using  electrical  protective  equipment 
contacted  energized  parts.  There  were  many  other 
accidents  involving  employee  contact  with 
energized  parts  in  which  the  summary  did  not 
indicate  whether  the  employee  was  using  electrical 
protective  equipment.  The  27  accidents  can  be 
found  at:  http://w'ww.osha.gov/pIs/imis/ 
accidcntseaTch.accidcnt_dctail?id= 
5J2269d‘id=5256758‘id=573832B-id=755i99a-id= 
768101  &id= 8 1 9805&id=894 1 96&id= 
927830&'id=982082&id=142381 1 7d-id= 

1 4242036&id=  14333439&id=14367023B‘id= 
143923936‘id=14402788  and  http://m\'w.osha.gov/ 
pls/imis/accidentsearch.accident_ 
detaH?id=14403315&‘id= 

14482 723B-id=  170074801  B’id^  1701184 75&id= 

1 701 89849&id- 1 70672547&id= 

1 7089 1014S'id=l  71 0544 30»id= 2000 1 01 63&id= 
20001 0338&id=201 520301  &id=201 750080. 

220  See  the  six  accidents  described  at  http:// 
www.osha.gov/pls/imis/accidentsearch.accident_ 
detail?id=2000 101 63Erid= 

201440013G‘id=1434531 8S-id=1701 701 79&id= 
7893548-id=711960. 

221  The  minimum  approach  distance  for  15 
kilovolts  is  0.65  meters  at  elevations  of  900  meters 
or  less,  but  increases  at  higher  elevations. 
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primary  conductor  than  the  minimum 
approach  distance,  the  existing 
standards  (§§  1926.950(cKl)  and 
1910.269(11(2)1  already  prohibit 
employees  from  working  on  the 
secondary  conductor  without  using 
electrical  protective  equipment  rated  for 
the  primary  voltage  on  either  the 
primary  conductor  or  the  employee. 

Final  paragraph  (d)(2l  does  not  apply 
to  voltages  of  600  volts  and  less.  Much 
of  the  work  performed  at  these  lower 
voltages  involves  the  use  of  insulating 
hand  tools  in  a  panelboard  or  cabinet. 

The  chance  of  contacting  a  live  part 
during  this  work  is  low  because  of  the 
layout  of  live  parts  within  the  enclosure 
and  the  use  of  the  insulated  tool  to 
maintain  a  safe  distance  from  the  live 
parts.  The  electrical  clearances  between 
energized  parts  for  voltages  in  this  range 
are  small  enough  that  all  energized 
circuit  parts  normally  will  be  in  front  of 
the  employee,  enabling  the  employee  to 
maintain  the  required  minimum 
approach  distance  easily.  This 
paragraph  also  does  not  apply  when  the 
voltage  exceeds  72.5  kilovolts,  because 
the  minimum  approach  distances 
generally  become  greater  beyond  this 
voltage  and  because  employees  cannot 
iiso  rubber  insidating  equipment  for 
protection  at  these  higher  voltages. 

Mr.  Lee  Marchessault  of  Workplace 
Safety  Solutions  recommended  that 
j)aragraph  (d)(2)  ajjply  to  exposed  parts 
energized  at  more  than  300  volts  rather 
than  600  volts,  noting  that  this 
ajjplication  woidd  expand  the  scojie  of 
the  requirement  to  “underground, 
power  plant  and  meter  work  on  exj)osed 
480  volt  sec;ondary  systems”  (Fx.  OIttO). 

As  explained  previously,  and  in  the 
jireamble  to  the  propo.sed  role  (70  FK 
34865),  employees  typically  use 
insulated  tools  to  work  on  this 
(Kjuipment.  In  addition,  a  working 
j)osition  requirement  is  inappropriate 
for  this  equipment  because  much  of  this 
equipment  is  at  ground  level,  where 
employees  easily  and  frequently  adjust 
their  working  positions  while  they 
work.  (In  contrast,  when  employees  are 
working  at  elevated  locations,  where 
employees  perform  most  of  the 
energized  work  on  higher  voltages, 
employees  work  from  a  fixed  position 
determined  by  the  location  of  an  aerial 
lift  platform  or  their  positioning  straps. 
Therefore,  the  Agency  did  not  adopt  Mr. 
Marchessault’s  recommendation  to 
expand  the  scope  of  final  paragraph 
(d)(2). 

Proposed  paragraph  (d)(2)  did  not 
apply  to  situations  involving  employees 
insulated  from  the  energized  parts  or 
performing  live-line  barehand  work. 
However,  many  rulemaking  participants 
expressed  concern  that  proposed 


paragraph  (d)(2)  did  not  fully  account 
for  work  practices  involving  the  use  of 
live-line  tools.  (See,  for  example,  Exs. 
0125,  0127,  0149,  0151,  0155,  0159, 

0164,  0172,  0179,  0188,  0226,  0471;  Tr. 
1237,  1245-1246.)  The  comments  of  Ms. 
Tracy  Harness  with  the  Northwest  Line 
Constructors  Chapter  of  NECA  typified 
these  concerns: 

This  requirement  proposes  to  add  a  greater 
working  distance  for  an  employee  working 
near  energized  exposed  parts  at  more  than 
600  volts,  but  not  more  than  72.5  kilovolts  if 
the  employee  is  not  insulated  from  the 
energized  exposed  part  or  performing  live- 
line  bare-hand  work.  This  additional  distance 
is  proposed  to  prevent  an  employee  from 
accidentally  reaching  into  the  minimum 
approach  distance  from  their  working 
position  without  protection  ...  In  many 
states  employees  use  insulated  sticks  to 
perform  work  on  energized  parts  above  600 
volts.  On  page  34862  of  the  Federal  Register 
it  appears  that  OSHA  recognizes  the 
difference  when  using  an  insulated  stick  by 
not  requiring  this  additional  distance  for 
work  above  72.5  kilovolts.  A  number  of  states 
do  not  allow  the  use  of  protective  gloves  to 
work  on  energized  parts  above  5,000  volts. 
There  are  no  requirements  for  employees  to 
wear  insulated  gloves  when  using  an 
insulated  stick. 

Will  OSHA  consider  an  employee  using  an 
insulated  .stick  exempt  from  having  to 
maintain  the  added  positioning  distance  for 
all  voltages  above  (iOO  volts? 

If  not,  we  request  that  OSHA  reconsider 
this  issue  due  to  the  increa.sed  ergonomic  risk 
it  will  place  on  employees.  Ke(|uiring 
(!m])loyees  to  hold  the  stick  at  a  gnniter 
distance  from  the  ohjcict  they  are  handling  or 
working  on  can  j)ut  more  stress  on  wrists, 
elbows  and  shoulders  by  changing  the 
lev(!rage  ])oint.  We  do  not  believe  that  the 
industry  fatalities  that  suj)port  the  jjroposed 
c:hange  occurred  while  einj)loyees  were  using 
insulated  sticks.  lEx.  01881 

A  livo-lino  tool  used  by  an  oinployoo 
to  work  on  an  onorgizod  part  in.snlato.s 
tho  employoo  from  that  part.  A.s  noted 
earlier  and  in  the  preamble  to  tbe 
proposed  rule  (70  h’R  34862),  a  live-line 
tool  holds  the  energized  part  at  a 
distance.  Using  a  live-line  tool,  an 
employee  can  easily  maintain  minimum 
approach  distances,  at  least  once  the 
tool  is  engaged  with  the  energized  part. 
The  working  position  requirement  in 
proposed  paragraph  (d)(2)  did  not  apply 
to  employees  insulated  from  the 
energized  parts,  including  employees 
working  on  live  parts  with  live-line 
tools.  However,  there  may  be  energized 
parts  in  the  work  area  other  than  the  one 
the  worker  is  handling  with  the  tool, 
and  he  or  she  would  not  be  insulated 
from  those  parts  by  the  live-line  tool. 
Thus,  it  was  less  clear  from  the  language 
in  the  proposed  rule  whether  a  worker 
using  a  live-line  tool  on  one  part  would 
be  required  to  position  himself  or 
herself  out  of  reach  of  the  minimmn 


approach  distances  from  other  energized 
parts. 

OSHA  examined  the  accident  reports 
in  Ex.  0004  and  found  that  only  five  of 
the  800  accidents  in  that  database 
involved  employees  using  the  live-line 
tool  work  method  approaching  too  close 
to  an  energized  part  operating  between 
600  volts  and  72.5  kilovolts  (Ex. 

0004). 272  This  compares  to  the  27  other 
accidents  involving  uninsulated 
employees  coming  too  close  to 
energized  parts  noted  previously.  In 
addition,  employees  using  live-line 
tools  generally  are  looking  in  the 
direction  of  the  live  parts,  are  constantly 
aware  of  the  presence  of  energized  parts, 
and  position  themselves  by  means  of  the 
live-line  tool  at  a  fixed  distance  from  the 
energized  part  on  which  they  are 
working.  Thus,  it  is  much  less  likely 
that  these  employees  (compared  to 
employees  not  working  on  energized 
parts)  will  inadvertently  encroach  on 
the  minimum  approach  distances  for 
parts  not  being  worked  on.  The  Agency 
concludes  that,  although  there  is  still 
some  risk  for  employees  using  live-line 
tools,  that  risk  is  much  lower  than  for 
employees  not  insulated  at  all  from 
energized  parts.  Con.sequently,  OSHA  is 
adopting  the  commenters’  suggestion 
and  is  exemj)ting  work  performed  with 
live-line  tools  from  final  paragraph 
(d)(2).  This  exemption  only  applies  to 
work  })erfonned  u.sing  live-line  tools. 
Thus,  an  employee  who  is  banging 
hardware  on  a  poh;  without  the  u.se  of 
a  tool  or  electrical  protective  e(juipment 
mu.st  be  in  a  j)osition  where  he  or  she 
cannot  reach  into  tbe  minimum 
ap})roacb  di.stance  of  any  j)art  energized 
at  601  volts  to  72.5  kilovolts,  even  if  the 
employee  performs  other  work  on  that 
jK)le  u.sing  live-line  tools.  OSHA  revised 
the  language  in  Appendix  13  addressing 
the  issue  of  proper  work  positioning  to 
explain  clearly  how  to  comply  with  the 
minimum  approach-distance 
requirements  adopted  in  the  final  rule. 

Paragraph  (e)  or  §  1926.960  in  the 
final  rule,  which  is  being  adopted 
without  substantive  change  from  the 
proposal,  addresses  the  practices  of 
connecting  and  disconnecting  lines  and 
equipment.  Common  industry  practice, 
as  specified  in  the  2002  NESC,  Rule 
443F,273  is  for  employees  to  make 
connections  by  connecting  the  source  as 
the  last  item  in  the  sequence  and  to 
break  connections  by  removing  the 
source  as  the  first  item  in  the  sequence 
(Ex.  0077).  These  practices,  specified  by 


See  the  five  accidents  described  at  http;// 
www.osha.gov/pls/imis/accideTitseaTch.accident 
detaiI?id=170378616B'id=1705776886‘id= 

1 70336325&id=l  70089197&id=792739. 

273  The  2012  NESC  contains  the  same 
requirement  in  Rule  443F. 


Federal  Register/ Vol.  79,  No.  70 /Friday,  April  11,  2014 /Rules  and  Regulations 


20459 


paragraphs  (e)(1)  and  (e)(2)  in  the  final 
rule,  will  ensure  that  the  wire  or  device 
handled  by  an  employee  remains 
deenergized  as  long  as  possible,  thereby 
minimizing  the  chance  that  an  electrical 
accident  will  occur.  Also,  to  prevent 
energizing  any  disconnected 
conductors,  employers  must  ensure  that 
employees  keep  loose  ends  of 
conductors  away  from  exposed, 
energized  parts,  as  required  by  final 
paragraph  (e)(3).  These  three  provisions, 
which  have  no  counterparts  in  existing 
Subpart  V,  duplicate  the  requirements 
of  existing  §  1910.269(1)(5). 

Paragraph  (f)  of  final  §  1926.960, 
which  OSHA  adopted  from  existing 
§  1910.269(l)(6)(i),  provides  that,  when 
employees  perform  work  within  reach 
of  exposed,  energized  parts,  the 
employer  must  ensure  that  each 
employee  removes,  or  renders 
nonconductive,  all  exposed  conductive 
articles,  such  as  keys  or  watches,  if 
those  articles  would  increase  the 
hazards  associated  with  contact  with  the 
energized  parts.  If  an  employee  wears 
metal  jewelry,  he  or  she  could  cover  the 
jewelry  so  as  to  eliminate  the  contact 
hazard.  This  requirement  does  not 
preclude  workers  from  wearing  metal 
rings  or  watch  bands  if  the  work  already 
exposes  them  to  electric-shock  hazards 
and  if  the  metal  would  not  increase 
those  hazards.  (For  example,  for  work 
performed  on  an  overhead  line,  the 
wearing  of  a  ring  would  not  increase  the 
likelihood  that  an  employee  would 
contact  the  line,  nor  would  it  increase 
the  severity  of  the  injury  should  contact 
occur.)  This  requirement  protects 
employees  working  on  energized 
circuits  with  small  clearances  and  high 
current  capacities  (such  as  some  battery- 
supplied  circuits)  from  severe  burn 
hazards.  The  rule  also  protects  workers 
minimally  exposed  to  shock  hazards 
from  injuries  resulting  from  a  dangling 
chain’s  making  contact  with  an 
energized  part.  This  provision  has  no 
counterpart  in  existing  subpart  V. 

The  North  Carolina  Department  of 
Labor  recommended  expanding  the  list 
of  prohibited  articles  or  discussing  other 
conductive  articles  in  the  preamble  to 
the  final  rule  (Ex.  0098).  The  State 
agency  pointed  to  an  OSHA 
interpretation  related  to  a  comparable 
provision  in  existing  §  1910.333(c)(8). 

The  interpretation  to  which  the  North 
Carolina  Department  of  Labor  referred 
was  an  intraagency  memorandum  dated 
December  30,  1993,  and  it  related  to 
whether  §  1910.333(c)(8),  which  is 
similar  to  proposed  §  1926.960(f), 


prohibits  metal  eyeglasses. This 
interpretation  reads  as  follows: 

Eyeglasses  with  exposed  metal  parts  are 
considered  “Conductive  apparel”.  As  noted 
in  the  middle  of  column  2  of  page  32007  of 
the  preamble  published  in  Volume  55, 
Number  151  of  the  Federal  Register  on 
Monday,  August  6,  1990,  the  Electrical  Safety 
Related  Work  Practice  standard  at 
1910.333(c)(8)  prohibits  employees  from 
wearing  conductive  objects  in  a  manner 
presenting  an  electrical  contact  hazard. 
Normally,  the  wearing  of  eyeglasses 
containing  exposed  metal  frames  (or  metal 
parts  of  frames)  is  not  considered  to  present 
an  electrical  contact  hazard.  However,  when 
the  glasses  have  a  metal  type  frame  and  the 
employee  is  working  with  his  or  her  face 
extremely  close  to  energized  parts  or  when  a 
metallic  chain  strap  is  attached  to  the  frame 
for  wearing  around  the  neck,  an  electrical 
contact  hazard  can  be  present.  In  such  cases, 
the  standard  permits  the  hazard  to  be 
removed  by  eliminating  the  chain  and 
wearing  either  a  protective  face  shield  or 
appropriate  safety  glasses  over  the  metal 
frame  optical  glasses. 

OSHA  confirms  that  this 
interpretation  also  applies  to  paragraph 
(f)  of  the  final  rule.  However,  because 
eyeglasses  would  rarely  pose  the 
hazards  addressed  by  this  provision,  the 
Agency  concludes  that  it  is  not 
necessary  to  mention  eyeglasses  as  an 
example  of  the  type  of  conductive 
article  prohibited  by  paragraph  (f). 
Therefore,  OSHA  is  adopting  paragraph 
(f)  in  the  final  rule  without  substantive 
change  from  the  proposal. 

Protection  From  Flames  and  Electric 
Arcs 

Paragraph  (g)  of  the  final  rule 
addresses  protective  clothing  and  other 
personal  protective  equipment  worn  by 
employees  exposed  to  hazards  posed  by 
flames  and  electric  arcs.  OSHA  revised 
the  title  of  paragraph  (g)  in  the  final  rule 
to  “Protection  from  flames  and  electric 
arcs”  to  reflect  more  accurately  that  this 
paragraph  addresses  forms  of  protection 
other  than  protective  clothing.  (For  the 
same  reason,  OSHA  included  language 
in  final  paragraph  (g)(5)  to  be  clear  that 
that  provision  requires  both  protective 
clothing  and  other  protective 
equipment.)  In  the  1994  rulemaking  on 
§  1910.269,  OSHA  determined  that 
electric  power  generation,  transmission, 
and  distribution  workers  face  a 
significant  risk  of  injury  from  bums  due 
to  electric  arcs  (59  FR  4388).  In  that 
rulemaking,  OSHA  also  concluded  that 
certain  fabrics  increase  the  extent  of 
injuries  to  employees  caught  in  an 
electric  arc  or  otherwise  exposed  to 


This  memorandum  is  available  at  http;// 
w\\'w.osba.gov/pls/oshaweb/owadisp.show_ 
document?p_table=INTERPRETATIONS&p_ 
id=21350. 


flames  (59  FR  4389).  Therefore,  the 
Agency  adopted  two  mles:  (1)  Existing 
§  1910.269(l)(6)(ii),  which  requires  that 
employers  train  employees  exposed  to 
flames  and  electric  arcs  in  the  hazards 
related  to  the  clothing  that  they  wear, 
and  (2)  existing  §  1910.269(l)(6)(iii), 
which  requires  employers  to  ensure  that 
employees  exposed  to  flames  or  electric 
arcs  do  not  wear  clothing  that,  when 
exposed  to  flames  or  arcs,  could 
increase  the  extent  of  injuries  sustained 
by  the  workers.  A  note  following 
existing  §  1910.269(l)(6)(iii)  indicates 
the  types  of  clothing  fabrics  that  the 
§1910.269  rulemaking  record 
demonstrated  were  hazardous  when 
worn  by  employees  exposed  to  electric 
arcs,  namely,  acetate,  nylon,  polyester, 
and  rayon.  The  note  explains  that  the 
standard  prohibits  the  use  of  clothing 
made  from  these  types  of  fabric  unless 
the  employer  can  demonstrate  that  the 
fabric  was  treated  to  withstand  any 
relevant  conditions  or  the  employee 
wears  it  in  a  manner  that  eliminates  the 
hazard. 

Need  for  protection  from  electric  arcs 
and  hazard  assessment.  Even  after 
existing  §  1910.269(1)(6)  became 
effective,^^®  employees  continue  to 
sustain  burn  injuries  when  working  on 
energized  lines  and  equipment.  In  the 
preamble  to  the  2005  Subpart  V 
proposal,  OSHA  noted  that,  from 
January  1,  1990,  to  October  30, 1994, 
there  were  46  accidents  investigated  by 
Federal  OSHA  or  State-plan 
occupational  safety  and  health  agencies 
involving  burns  addressed  later  by 
§  1910.269(l)(6)(iii)  (70  FR  34866). 

These  46  accidents  resulted  in  71  total 
injuries  [id.].  Averaged  over  this  period, 
there  were  9.5  accidents  and  14.7 
injuries  per  year.  Also  in  the  preamble 
to  the  2005  proposal,  OSHA  noted  that, 
from  November  1,  1994  (when 
§  1910.269(l)(6)(iii)  became  effective),  to 
December  31,  1998,  there  were  17 
relevant  accidents  resulting  in  26 
injuries  [id.].  Averaged  over  this  period, 
there  were  4.0  accidents  and  6.2  injuries 
per  year.  Thus,  while  the  clothing  rule 
in  §  1910.269  appeared  to  reduce  the 
number  of  relevant  accidents  and 
injuries  by  more  than  50  percent,  OSHA 
believed  that  the  remaining  risk  of  burn 
injury  was  still  serious  and  significant 
when  it  published  the  proposal  in  2005. 

OSHA  based  its  belief  that  the  risk  of 
burn  injury  was  serious  and  significant 
on  two  assumptions.  First,  the  accidents 
identified  in  the  2005  preamble 


275  The  original  Federal  Register  notice 
promulgating  §  1910.269  set  an  effective  date  for 
§  1910.269(1)(6)  of  May  31, 1994  (59  FR  4320). 
However,  OSHA  subsequently  stayed  the 
enforcement  of  §  1910.269(l)(6)(iii)  until  November 
1, 1994  (59  FR  33658;  June  30, 1994). 
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represented  only  a  small  fraction  of  the 
accidents  that  occurred  during  this 
period  because  employers  must  report 
to  the  Agency  only  accidents  involving 
a  fatality  or  three  or  more  hospitalized 
injuries  (29  CFR  1904.39(a)).  In  this 
regard,  OSH  A  generally  does  not 
investigate  accidents  that  are  not 
reported  by  employers  (see  OSHA 
directives  CPL  02-00-150  and  CPL  02- 
00-094).  Therefore,  OSHA  does  not 
investigate,  or  have  documentation  of, 
most  injury-producing  accidents,  even 
serious  ones,  so  data  on  these  accidents 
are  not  included  in  the  information  that 
OSHA  reviewed.  Second,  the  reported 
burn  injuries  identified  in  the  2005 
preamble  were  extremely  serious  and 
costly.  Eighty-four  percent  of  the  burn 
injuries  were  fatalities  or  required 
hospitalization  (70  FR  34866).  Eighty- 
seven  percent  of  the  accidents  for  which 
the  report  lists  the  severity  of  the  injury 
involved  third- degree  burns  [id.).  Such 
burns  are  extremely  painful  and  costly, 
typically  requiring  skin  grafts  and 
leaving  permanent  scars. 

Dr.  Mary  Capelli-Schellpfeffer 
testified  as  OSHA’s  expert  witness  on 
the  subject  of  protecting  workers  from 
the  hazards  posed  by  electric  arcs.  Dr. 
Capelli-Schellpfeffer  received  her 
medical  degree  from  the  University  of 
Florida  in  1982.  She  also  holds  a 
master’s  degree  in  public 
administration.  Following  her 
postgraduate  medical  training  and 
several  years  in  private  practice.  Dr. 
Capelli-Schellpfeffer  served  as  the 
medical  director  of  Wisconsin  Energy 
Company,  which  included  an  electric 
utility  and  a  nuclear  power  generating 
plant.  She  joined  the  University  of 
Chicago,  Department  of  Surgery  Faculty, 
in  1993,  where  she  served  as  the 
director  of  the  hyperbaric  unit  of  the 
University  of  Chicago  Burn  Center. 

Since  1999,  she  has  worked  as  a 
consultant,  researcher,  and  teacher,  and 
has  treated  employees  in  outpatient 
clinical  settings.  She  is  licensed  as  a 
physician  in  Wisconsin,  Illinois,  and 
Maryland,  and  she  is  board  certified  by 
the  American  College  of  Preventive 
Medicine.  Dr.  Capelli-Schellpfeffer  is 
also  a  member  of  the  American  College 
of  Occupational  and  Environmental 
Medicine  and  a  fellow  of  IEEE  (Tr.  175- 
177). 

In  her  prepared  testimony  for  the 
2006  public  hearing.  Dr.  Capelli- 
Schellpfeffer  described  the  physical 
properties  of  an  electric  arc  and  possible 
injury  following  exposure  to  an  arc  as 
follows: 

[A]n  electric  arc  exposure  in  a  480  V 
installation  with  22.6  kA  available  current  is 
.  .  .  captured  on  video  from  a  high  voltage 
test  laboratory.  ...  In  the  .  .  .  test,  data 


results  showed  peak  monitored  temperature 
exceeded  225  degrees  C  in  10  ms  at  the 
mannequin’s  hand,  and  at  the  mannequin’s 
neck  at  120  ms.  Cooling  of  the  hand  to  70 
degrees  C  required  more  than  2500  ms. 

The  injuries  that  accompany  high 
temperature  exposures  at  the  body  surface 
are  commonly  referred  to  as  skin  bums.  High 
temperature  exposures  that  occur 
volumetrically,  or  that  distribute  within  the 
body’s  tissues,  are  also  called  burns.  The 
term  burn  generally  refers  to  a  physico¬ 
chemical  change  in  the  human  tissue. 

For  example,  most  people  are  familiar  with 
the  appearance  of  a  superficial  sunburn,  and 
how  painful  this  can  be.  As  the  skin’s 
appearance  changes  more  severely,  the  burn 
trauma  is  more  profound,  and  can  affect 
other  organ  systems.  When  skin  changes  are 
irreversible  and  irreparable,  the  trauma  is 
severe. 

Other  organs  beside  the  skin  can  be 
burned.  The  mechanism  or  way  organ  injury 
unfolds  in  response  to  temperature  is  again 
sensitive  to  the  temperature  peak,  duration, 
and  biophysical  processes. 

Additionally,  the  form  of  energy  which 
creates  the  temperature  rise  can  influence  the 
injury,  once  more  because  of  biophysical 
processes.  For  example,  temperature  change 
in  the  eye  and  recognition  of  the  resulting 
injury  from  conductive  heat  exposure  (like  a 
piece  of  molten  metal  on  the  cornea)  will  be 
different  than  the  injury  from  a  radiation 
exposure  (like  UV  light). 

The  latent  heat  of  melting  subsequent  to  an 
electric  arc  can  also  serve  as  an  ignition 
hazard  for  clothing.  This  means  that  along 
with  the  hazard  from  an  arc’s  heat  burning 
the  skin,  there  is  additional  possibility  of 
severe  harm  from  the  arc  burning  up  clothing 
which  lies  against  the  skin.  Binrning  clothing 
against  the  skin  creates  damage  to  the  skin 
through  conductive  heating  for  the  extended 
time  which  might  be  necessary  to  extinguish 
the  clothing  and  start  cooling. 

*  *  *  * 

[Tjest  results  illustrated  the  high  degree  of 
variability  in  electric  arc  faults  and  led  to 
excerpts  of  video  images  into  time-lapsed 
photographs.  The  test  results  also  provided 
exposure  data.  Finally,  the  stop  action  frames 
of  video  recordings  permitted  visualization  of 
the  dynamic  changes  in  the  tests  involving 
the  mannequin  worker. 

Of  particular  note  in  the  stop  action  frames 
of  video  recordings  is  the  explosive  speed 
and  “blast”  character  of  electric  arcs.  These 
images  allow  for  the  viewing  of  a  destructive 
plasma  ball,  flames,  and  waves  of  air,  smoke, 
and  other  gases. 

The  heating  from  the  sub-second  thermal 
expansion  of  air  and  vaporization  by 
sublimation  of  metallic  conductors  leads  to 
pressure  waves,  referred  to  as  the  “thermo 
acoustic  effect”  of  an  electric  arc. 
***** 

[A  picture]  illustrates  the  extent  of  injury 
that  can  follow  an  electric  arc  exposure.  Eyes, 
ears,  face,  skin,  limbs,  and  organs  are 
affected.  Basic  bodily  function,  including  the 
ability  to  breath[e],  eat,  minate,  and  sleep  are 
completely  changed.  For  this  patient,  initial 
medical  treatment  cost  more  than  $650,000, 
including  five  surgeries:  $250,000  for 
reconstructive  surgeries  for  five  subsequent 


admissions:  and  $250,000  for  [5]  years  of 
rehabilitation  including  over  100  physician 
visits  and  numerous  therapy  sessions.  These 
costs  represent  only  direct  medical 
expenditures,  without  inclusion  of  indirect 
employer  and  family  costs  ....  [Ex.  0373; 
emphasis  included  in  original] 

Dr.  Capelli-Schellpfeffer’s  testimony 
reveals  the  power  and  injury-producing 
effects  of  electric  arcs.  Sire  also 
highlights  the  potential  extent  and  costs 
of  these  injuries. 

OSHA’s  existing  clothing  requirement 
in  §  1910.269  does  not  require 
employers  to  protect  employees  from 
electric  arcs  through  the  use  of  flame- 
resistant  (FR)  clothing.  It  simply 
requires  that  an  employee’s  clothing  do 
no  greater  harm.  Because  the  remaining 
risk  to  power  workers  from  electric  arcs 
is  serious,  the  Agency  proposed  to 
revise  the  standard  to  require  the  use  of 
flame-resistant  clothing,  under  certain 
circumstances,  to  protect  employees 
from  severe  burns.  As  OSHA  noted  in 
the  preamble  to  the  proposal  (70  FR 
34866),  the  electric  power  industry  is 
beginning  to  recognize  this  need,  as 
evidenced  by  the  many  employers  that 
provide  flame-resistant  clothing  to 
employees  (see,  for  example.  Ex.  0080), 
in  AS'TM  standards  that  provide  for  arc 
ratings  of  protective  clothing  (gee,  for 
example,  Exs.  0061,  0065,  0131,  0326), 
and  by  the  adoption  of  protective- 
clothing  requirements  in  the  2007 
NESC277  (Ex.  0533).  The  National  Fire 
Protection  Association  also  recognizes 
the  need  to  protect  employees  working 
on  energized  equipment  from  the 
hazards  posed  by  electric  arcs  (see,  for 
example,  Ex.  0134). 

When  OSHA  promulgated  §  1910.269, 
there  were  no  standards  for  clothing  to 
protect  employees  from  the  thermal 
hazards  resulting  from  electric  arcs. 
Since  then,  ASTM  adopted  such 
standards  (see,  for  example,  Exs.  0061, 
0065,  0131,  0326).  These  standards 
ensure  that  clothing  does  not  ignite  and 
that  it  is  rated  to  provide  protection 
against  a  specific  level  of  heat  energy. 
Manufacturers  label  apparel  meeting  the 
ASTM  standards  with  the  amount  of 
heat  energy  that  the  clothing  can  absorb 
under  laboratory  test  conditions  without 
letting  through  sufficient  heat  to  cause 
a  second-degree  burn.^^s  Such  clothing 


776  ASTM  also  has  standards  for  other  arc- 
protecUve  equipment,  including  ASTM  F21 78-08, 
Standard  Test  Method  for  Determining  the  Arc 
Rating  and  Standard  Specification  for  Face 
Protective  Products. 

777The  2012  NESC  also  contains  protective- 
clothing  requirements. 

778  OSHA  explains  the  arc  rating  for  clothing  in 
the  summary  and  explanation  for  final  paragraph 
(g)(5),  under  the  heading  Selecting  arc-rated 
protective  clothing  and  other  protective  equipment, 
later  in  this  section  of  the  preamble. 
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currently  is  widely  available  in  ratings 
from  about  4  cal/cm^  to  over  50  cal/cm^ 
(Tr.  412).  In  general,  the  higher  the 
rating,  the  heavier  the  clothing; 
however,  lighter  fabrics  now  provide  a 
level  of  protection  equivalent  to  heavier 
fabrics  used  in  the  past  (Tr.  440). 

Some  rulemaking  participants 
generally  supported  OSHA’s  proposal  to 
require  the  use  of  FR  clothing  in 
certain  circumstances.  (See,  for 
example,  Exs.  0155,  0230,  0235,  0241, 
0505;  Tr.  895-897.)  IBEW,  ESCI,  and  the 
Independent  Electrical  Contractors, 
among  others,  supported  FR  clothing 
requirements  (Exs.  0155,  0230,  0241, 
0505;  Tr.  895-897).  ORC  voiced  general 
support  for  the  proposal’s  approach  to 
arc-flash  protection,  commenting: 

ORC  generally  supports  the  proposed 
requirements  to  protect  employees  from  the 
thermal  hazards  of  electric  arcs.  Assessing 
the  potential  for  employee  exposme  to 
hazards  from  flames  or  electric  arcs  is 
appropriate  for  employees  working  with  or 
near  energized  equipment  and  where  their 
work  clothing  could  be  ignited  directly  by 
molten  metals  or  electric  arcs  or  by 
flammable  materials  ignited  by  an  electric 
arc.  Prohibiting  the  wearing  of  clothing  that 
could  melt  or  ignite  and  requiring  the 
wearing  of  flame-resistant  and  appropriate 
arc-rated  clothing  based  on  the  extent  of  the 
hazards  present  are  also  appropriate.  [Ex. 
0235] 

Many  electric  utility  representatives 
generally  opposed  the  proposed 
requirements  for  protection  from 
electric  arcs.  (See,  for  example,  Exs. 
0177,  0183,  0202,  0220,  0227,  0233, 

0238,  0401;  Tr.  371-374,  1093-1104, 
1184-1185.)  Some  of  these  rulemaking 
participants  suggested  that  the 
requirements  in  existing  §  1910.269 
were  sufficiently  protective  and  that 
there  was  insufficient  evidence  of  a 
need  to  adopt  more  protective 
requirements.  (See,  for  example,  Exs. 
0177,  0181,  0227.)  For  instance. 
Consumers  Energy  stated  that,  in  its 
experience,  existing  §  1910.269(l)(6)(iii) 
“has  been  largely  effective”  (Ex.  0177). 
Some  commenters  argued  that  the 
accidents  that  occurred  were  the  result 
of  employees  violating  safety-related 
work  rules.  (See,  for  example,  Exs.  0152, 
0238.)  For  instance,  Mr.  Frank  Owen 
Brockman  with  Farmers  Rural  Electric 


The  final  rule  requires  arc-rated  clothing 
(which  also  is  flame-resistant)  in  some 
circumstances  and  FR  clothing  in  others.  When  the 
distinction  is  unimportant,  as  when  discussing 
general  comments  on  the  need  for  protective 
clothing,  OSHA  uses  the  term  "FR  clothing,”  even 
though  the  final  rule  may  require  that  clothing  also 
be  arc  rated.  For  a  detailed  explanation  of  the 
difference  betw'een  FR  clothing  and  arc-rated 
clothing,  see  the  summary  and  explanation  for  final 
paragraph  (g)(5),  under  the  heading  Selecting  arc¬ 
rated  protective  clothing  and  other  protective 
equipment,  later  in  this  section  of  the  preamble. 


Cooperative  Corporation  commented; 
“Most  people  are  .  .  .  injured  not  by 
arcs  and  their  heat,  hut  by  not  following 
the  simple,  most  basic  rules”  (Ex.  0401). 

OSHA  acknowledges  that  the 
adoption  of  existing  §  1910.269  in  1994 
led  to  a  reduction  in  the  number  (and 
potentially  the  severity)  of  bum  and 
other  injuries  incurred  by  power  line 
workers  exposed  to  electric  arcs. 
However,  the  Agency  concludes  that 
existing  §  1910.269  has  not  been 
sufficiently  protective  in  preventing 
these  injuries. 

As  noted  earlier,  the  6.2  injuries  per 
year  that  OSHA  identified  as  being 
caused  by  electric  arcs  represent  only  a 
small  fraction  of  such  injuries 
experienced  by  electric  power 
generation,  transmission,  and 
distribution  workers.  Moreover,  the  vast 
majority  of  the  injuries  OSHA  identified 
are  extremely  serious,  such  as  the 
accident  described  in  Dr.  Capelli- 
Schellpfeffer’s  testimony. 

OSHA’s  final  regulatory  analysis 
estimates  that  there  are  444  serious 
injuries  occurring  each  year  during 
work  addressed  by  the  final  rule.  This 
estimate  was  derived  by  multiplying  the 
25  serious  injuries  actually  reported 
annually  over  the  period  examined  by  a 
specified  correction  factor  to  account  for 
undercounting.  (See  Section  VI,  Final 
Economic  Analysis  and  Regulatory 
Flexibility  Analysis,  later  in  the 
preamble  to  the  final  rule.)  Multiplying 
the  6.2  reported  serious  arc-related 
injuries  by  the  ratio  of  444  estimated 
injuries  to  25  reported  injuries  yields  an 
estimate  of  110  serious  arc-related 
injuries  still  occurring  each  year.  As 
noted  earlier,  the  vast  majority  of  these 
injuries  involve  third-degree  burns. 

Existing  §  1910.269  requires  extensive 
training  in  electrical  safety-related  work 
practices,  and  evidence  in  the  record 
indicates  that  workers  covered  by  this 
final  rule  receive  extensive  training  in 
these  practices  and  are  highly  qualified 
to  perform  electric  power  generation, 
transmission,  and  distribution  work.  Mr. 
Albert  Smoak  with  Southwestern 
Electric  Power  Company  stated,  “We 
have  a  very  extensive  apprentice 
program.  And  so  we  spend  lots  of 
money  doing  that.  Our  apprentices  are 
very  well  trained”  (Tr.  1229).  Mr. 
William  Mattiford  of  Henkels  &  McCoy 
testified,  “Employees  are  trained  either 
by  Henkels  and  McCoy  or  other 
constmction  companies  or  have 
undergone  extensive  training  in  a 
certified  apprenticeship  program”  (Tr. 
1318-1319).  Similar  statements  appear 
elsewhere  in  the  rulemaking  record. 
(See,  for  example,  Tr.  1238-1239.)  As 
the  data  show,  however,  serious  arc- 
related  incidents  continue  to  occur 


during  work  covered  by  this  final  rule. 
Even  Mr.  Brockman  recognized  that  “in 
the  majority  of  [accidents],  the  fatality 
involved  [a]  worker  who  had  been 
appropriately  trained  for  the  exposure” 
(Tr.  1278). 

It  would  be  contrary  to  the  purposes 
of  the  OSH  Act  for  the  Agency  to  set 
standards  based  on  an  expectation  that 
there  will  be  perfect  compliance  with 
work-rule  requirements.  To  be  effective, 
such  work-rule  provisions  rely,  in  part, 
on  employee  compliance  with  employer 
work  practices.  Because  there  will 
always  be  occasional  instances  of 
noncompliance  with  work  rules,  OSHA 
standards  incorporate  secondary 
protective  measures.  Moreover,  arcs  can 
occur  as  a  result  of  circmnstances  that 
work  rules  cannot  control.  For  example, 
electric  arcs  can  result  from  accidents, 
such  as  an  employee’s  dropping  a  tool 
onto  energized  parts  (Ex.  0004  2®^), 
According  to  Dr.  Capelli-Schellpfeffer, 
other  causes  of  electric  arcs  on  electric 
utility  systems  include  transient 
overvoltage  disturbances  (such  as 
lightning,  switching  surges,  arcing 
ground  fault  in  ungrounded  systems), 
mechanical  breaking,  cracking, 
loosening,  abrading  or  deforming  of 
static  or  structural  parts,  and  shorting  by 
animals  (Ex.  0373).  These  types  of 
electric  arcs  generally  do  not  result  from 
poor  work  practices.  Exhibit  0004 
describes  100  accidents  involving 
electric  arcs.  More  than  10  percent  of 
those  accidents  involved  equipment 
failure  or  internal  faults. 2®^  Dr.  Capelli- 
Schellpfeffer  testified  about  one  of  the 
reasons  for  this  type  of  event: 

There  is  more  available  power  in  the 
electric  system,  and  the  higher  availables  put 
more  stress,  electromechanical  stress,  on  the 
infrastructure,  at  the  same  time  that  the 
infrastructure  that  we  have  installed  is 
mature.  It  is  aging.  And  so  there  is  a 
transition  in  the  experience  of  the  power 
systems  from  fairly  low  levels  of  available 
power  and  a  relatively  young  infrastructure 
from  the  time  of  the  1950s  and  ‘60s,  to  where 
we  are  today  at  the  beginning  of  the  21st 
century  where  the  availables  are  orders  of 
magnitude  higher,  and  the  infrastructure  is 
far  more  mature.  [Tr.  205-206] 

IBEW  explained: 

Arcs  can  occur  for  reasons  totally 
independent  of  the  conduct  of  employees  or 
the  utilities  or  contractors.  Thus,  arcs  can 
result  from  the  presence  of  rodents,  changes 
in  mechanical  properties,  environmental 


^““See,  for  example,  the  accident  described  at 
http://www.osha.gov/pIs/imis/accidentsearch. 
accident _detail?id=201 841061. 

See  the  12  accidents  described  at  http://www. 
osha.gov/pls/imis/accidentsearch.accident_detail? 
id=201340395&id=170749873&id=170632699S-id= 
170762769&‘id=14343594&‘id=170238109&id= 
1708918998-id=170358428a-id=170888259&-id= 

1 70727697S-id=14241863S-id=1701 93353. 
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conditions  or  the  amount  of  stress  that 
increasing  amounts  of  available  power  are 
putting  on  the  aging  infrastructure.  [Tr.]  205, 
207.  Arc  events  are  complicated  and  variable, 
and  no  one  strategy  for  preventing  or 
protecting  against  them  will  be  “maximally 
protective.”  Moreover,  whatever  the  reason 
for  an  arc  flash,  the  fact  is  that  they  occur  in 
the  electrical  transmission  and  distribution 
industry,  and  there  are  measures  that  can  be 
taken  to  minimize  the  hazard  they  pose  to 
employees.  As  Dr.  Capelli-Schellpfeffer 
noted,  employee  protection  requires  a 
“multifactorial  approach,”  [Tr.]  210,  which 
includes  the  use  of  FR  clothing  so  that  if  all 
else  fails,  employees  will  remain  protected. 
[Ex.  0505] 

The  Agency,  thus,  continues  to 
believe  that  further  reductions  in  the 
number  and  severity  of  arc-flash-related 
injuries  will  result  from  adopting 
requirements  that  provide  protection 
from  electric  arcs  in  a  way  that 
supplements  the  existing  requirements 
in  §  1910.269  designed  to  prevent 
electric  arcs  and  the  ignition  of  clothing 
when  arcs  do  occur.  OSHA  concludes 
that,  under  existing  §  1910.269  and 
subpart  V,  the  risks  associated  with 
electric  arcs  warrant  additional 
protection  for  employees. 

The  Agency  does  agree  with  APPA, 
however,  that  protective  clothing  “is  not 
a  comprehensive  solution  to  eliminating 
fire  related  injuries  in  [the  electric 
utility]  industry”  (Ex.  0504).  Paragraph 
(g)  of  the  final  rule  protects  employees 
in  case  an  electric  arc  occurs  in  spite  of 
other  provisions  in  the  final  rule 
designed  to  prevent  them  from 
happening  in  the  first  place. 

The  National  Association  of 
Manufacturers  (NAM)  recommended 
that,  even  if  the  Agency  found  that  there 
is  a  significant  risk  of  arc-flash  bums  for 
activities  covered  by  this  final  mle,  it 
should  state  clearly  that  no  findings 
indicate  whether  there  is  significant  risk 
for  activities  outside  the  scope  of  the 
final  mle  (Ex.  0222).  The  association 
maintained  that  §§  1910.132  and 
1926.95  do  not  presently  require  arc- 
flash  hazard  assessments  or  arc-rated 
clothing  and  that  there  is  no 
justification  for  citations  under  those 
standards  or  the  general  duty  clause. 
NAM  also  recommended  that  the 
Agency  instruct  its  enforcement 
personnel  not  to  issue  such  citations. 

The  risk  findings  OSHA  makes  in  this 
preamble  regarding  hazards  posed  by 
electric  arcs  address  only  the  types  of 
work  covered  by  this  final  rule. 
However,  some  existing  general 
industry  and  construction  standards 
already  address  these  hazards.  For 
example,  §  1910.335(a)(2)(ii)  requires 
the  use  of  protective  shields,  barriers,  or 
insulating  materials  “to  protect  each 
employee  from  shock,  burns,  or  other 


electrically  related  injuries  while  that 
employee  is  working  .  .  .  where 
dangerous  electric  heating  or  arcing 
might  occur”  (emphasis  added). 
Furthermore,  §  1926.95(a)  requires 
personal  protective  equipment 
“wherever  it  is  necessary  by  reason  of 
hazards  of  processes  or  environment, 
chemical  hazards,  radiological  hazards, 
or  mechanical  irritants  encountered  in  a 
manner  capable  of  causing  injury  or 
impairment  in  the  function  of  any  part 
of  the  body  through  absorption, 
inhalation,  or  physical  contact.”  Also, 
the  generally  applicable  PPE  provisions 
for  both  general  industry  and 
constmction — §§  1910.132(a)  and 
1926.95(a) — specifically  mention 
“protective  clothing”  as  one  form  of 
required  protection.  The  Agency 
described  its  enforcement  policy 
relating  to  the  protection  of  employees 
from  electric-arc  hazards  in  certain 
situations  not  covered  by  this  final  rule 
in  several  letters  of  interpretation.  (See, 
for  example,  the  November  14,  2006, 
letter  to  Ms.  Joanne  Einhard  and  the 
February  29,  2008,  letter  to  Mr.  Brian 

Dolin.282) 

Several  commenters  argued  against 
the  proposed  requirements  for  arc- 
protective  clothing  on  the  grounds  that 
it  is  expensive  and  uncomfortable.  (See, 
for  example,  Exs.  0158,  0183,  0202, 

0229,  0233,  0239.)  For  instance,  NRECA 
commented: 

Data  so  far  suggest  that  arc  protective 
clothing  is  expensive  and  is  uncomfortable  to 
wear,  especially  in  hot  and  humid  climates. 
Of  course,  the  discomfort  in  wearing  arc 
protective  clothing  is  largely  because  it  must 
act  as  a  heat  shield  and,  therefore,  it  is 
inherently  bulky.  [Ex.  0233] 

OSHA  finds  that  the  costs  associated 
with  the  requirements  of  paragraph  (g) 
of  the  final  rule  are  commensurate  with 
the  benefits  resulting  from  those 
requirements.  (For  a  detailed  response 
to  this  issue,  see  the  discussion  of 
comments  on  balance  of  risk  and  costs 
in  employing  protective  equipment  to 
prevent  arc -related  bums  in  Section  VI, 
Final  Economic  Analysis  and 
Regulatory  Flexibility  Analysis,  later  in 
the  preamble  to  the  final  rule.) 

As  explained  later  in  this  section  of 
the  preamble,  OSHA  determined  that 
the  PPE  required  by  paragraph  (g)  of  the 
final  rule  is  not  likely  to  be  unduly 
uncomfortable  for  employees  to  wear.  In 
any  event,  the  Agency  does  not  believe 
that  discomfort  alone  would  justify 
deleting  §  1926.960(g)  from  the  final 
rule.  Complaints  that  PPE  is 


The  Dolin  letter  is  available  at  http:// 
im'w.  osha.gov/ pis/ oshaweb/ owa  disp.sh  ow_ 
documen  t?pJabIe=INTERPRETA  TIONS&‘p_ 
id=25973. 


uncomfortable  have  been  common 
throughout  the  Agency’s  history.  For 
example,  employees  have  complained 
that  hard  hats  and  eye  protection  are  too 
uncomfortable  to  wear.  (See,  for 
example,  I.T.O.  Corp.  of  New  England  v. 
OSHRC,  540  F.2d  543,  546  (1st  Cir. 

1976),  noting  “employee  complaints 
that  the  [hard]  hats  created  minor 
inconveniences  e.g.,  because  they  were 
too  heavy,  too  light,  too  hot,  or  too 
cold”;  and  Lewis  County  Dairy  Corp., 
2006  WL  3247249,  at  *10  (03-1533, 

2006)  (ALJ),  noting  that  “(the  plant 
manager]  knew  that  employees  did  not 
always  wear  eye  protection  and  that  it 
was  difficult  to  get  them  to  do  so  as  they 
found  it  uncomfortable.”)  In  this 
mlemaking,  the  tree  trimming  industry 
complained  that  employees  find  body 
harnesses  uncomfortable.  (See,  for 
example,  Exs.  0174,  0200,  0219.) 
Although  OSHA  generally  advises 
employers  to  take  the  comfort  of 
protective  equipment  into  consideration 
when  selecting  appropriate  protective 
items  for  their  employees,  the  Agency 
concludes  that  the  potential  for 
complaints  about  comfort  does  not 
outweigh  the  strong  evidence  that  there 
is  a  safety  need  for  employees  covered 
by  this  final  rule  to  use  PPE  when 
exposed  to  electric-arc  hazards. 

Paragraph  (g)(1)  of  the  final  rule, 
which  is  being  adopted  without 
substantive  change  firom  the  proposal, 
requires  the  employer  to  assess  the 
workplace  to  identify  employees 
exposed  to  hazards  from  flames  or 
electric  arcs.^^a  This  provision  ensures 
that  the  employer  evaluates  employee 
exposure  to  flames  and  electric  arcs  so 
that  employees  who  face  such  exposures 
receive  the  required  protection.  Because 
final  §  1926.960  applies  to  work 
performed  on  or  near  exposed, 
energized  parts  of  electric  circuits, 
employers  do  not  need  to  conduct 
assessments  under  paragraph  (g)(1)  for 
employees  who  do  not  perform  such 
work.  However,  until  the  employer 
ensures  the  complete  deenergization  of 
a  line  or  part  of  an  electric  circuit 
following  the  procedures  required  by 
final  §  1926.961,  including  any  required 
testing  and  grounding,  the  line  or  part 
must  be  considered  and  treated  as 
energized  as  required  by  final 
§  1926.960(b)(2).  Also,  final  paragraphs 
(g)(2)  through  (g)(5)  protect  employees 
only  from  the  thermal  hazards  posed  by 
flames  and  electric  arcs.  Therefore,  if 


Under  paragraph  (g)(1),  employers  need  not 
identify  employees  by  name.  The  required 
identification  can  also  be  occupation  based,  task 
based,  or  location  based  provided  that  each 
employee  exposed  to  hazards  from  flames  or  from 
electric  arcs  receives  the  protection  that  paragraph 
(g)  requires. 
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the  hazard  assessment  required  hy 
paragraph  (g)(1)  shows  employee 
exposure  to  other  hazards,  then  other 
standards,  such  as  §§  1910.132(a)  and 
1926.95(a),  may  require  the  employer  to 
provide  PPE  for  those  hazards.  (See  the 
discussion  under  the  heading  Protecting 
employees  from  flying  debris  from 
electric  arcs,  later  in  this  section  of  the 
preamble.) 

Final  paragraph  (g)(1)  requires  the 
employer  to  assess  the  workplace  to 
identify  employees  “exposed  to  hazards 
from  flames  or  from  electric  arcs.”  A 
few  commenters  requested  that  OSHA 
define  this  phrase  in  the  final  rule  (Exs. 
0170,  0222,  0237).  These  commenters 
argued  that  simply  operating  electric 
equipment,  such  as  a  disconnect  switch 
in  an  electrical  box,  does  not  pose  a 
significant  risk  of  injury  from  an  electric 
arc.  For  example,  the  American  Forest  & 
Paper  Association  stated  these  concerns 
as  follows: 

[W]e  are  concerned  that  the  language  of 
proposed  Sections  1910.269(1)(11)  and 
1926.960(g)  could  have  unintended 
consequences  if  interpreted  to  apply  to 
employees  not  exposed  to  a  significant 
risk  *  *  * 

***** 

[W]e  do  not  believe  the  individual  who 
opens  or  closes  the  electrical  disconnect  on 
an  enclosed  electrical  box  or  panel  with  the 
cover  on/closed  would  be  exposed  to  a 
significant  risk  of  harm  from  arc  flash 
hazards,  but  that  is  not  clear  from  the 
proposed  regulatory  text  or  the  preamble.  A 
contrary  interpretation  would  involve  a  huge 
increase  in  the  cost  of  both  the  proposed 
.standards  and  their  potential  extension 
outside  the  Electric  Power  Sector.  [Ex.  0237; 
emphasis  in  original;  footnote  omitted.] 

If  the  employer  properly  installs  and 
maintains  enclosed  equipment  and  if 
there  is  no  evidence  of  impending 
failure,  the  risk  that  an  electric  arc  will 
occur  is  low  enough  that  the  Agency 
would  not  deem  there  to  be  exposure  to 
electric-arc  hazards. For  the  purposes 
of  final  paragraph  (g),  OSHA  will 
consider  an  employee  “exposed”  to 
electric-arc  hazards  whenever  there  is  a 
reasonable  likelihood  that  an  electric  arc 
will  occur  in  the  employee’s  work  area. 
The  Agency  considers  there  to  be  a 
reasonable  likelihood  that  an  electric  arc 
will  occur  whenever  the  probability  of 
such  an  event  is  higher  than  it  is  for  the 
normal  operation  of  enclosed 
equipment. 


There  is  still  a  low  risk  that  the  equipment 
will  fail  (with  or  without  an  employee  operating  it); 
however,  that  risk  is  low  enough  that  no  arc-flash 
protection  is  necessarjc  This  risk  is  equivalent  to 
the  risk  encountered  by  employees  every  day  when 
they  trun  on  the  lights. 

285  Basically,  OSHA  considers  there  to  be  a 
reasonable  likelihood  that  an  electric  arc  will  occur 
when  an  employee  operates  enclosed  electric 


In  contrast,  whenever  the  risk  that  an 
arc  will  occur  is  higher  than  the  risk  of 
such  an  occurrence  posed  by  the  normal 
operation  of  enclosed  equipment,  the 
Agency  considers  electric-arc  hazards  to 
be  present.  For  example,  operating 
equipment  that  is  not  enclosed  (for 
example,  racking  in  a  circuit  breaker) 
poses  such  a  risk  (Ex.  0004  286). 
Conductive  objects  can  fall  onto 
exposed  live  parts  and  cause  an  arc. 
Evidence  that  the  equipment  may  be 
defective,  for  example,  arcing  noises  or 
unusual  behavior  or  heating,  indicates 
that  there  is  employee  exposure  to  the 
hazards  of  electric  arcs  [id.  2®^).  Also, 
working  near  energized  parts  exposes 
employees  to  electric-arc  hazards 
whenever  the  employee  or  another 
conductive  object  can  contact  those 
energized  parts  and  other  parts  at  a 
different  potential  [id.  2®®).  (See  the 
definition  of  “exposed”  and  the 
summary  and  explanation  for  final 
§  1926.960(b)(3),  earlier  in  this  section 
of  the  preamble.) 

With  respect  to  the  American  Forest 
&  Paper  Association’s  comment  about 
opening  and  closing  disconnects  in  an 
enclosed  electrical  box,  evidence  in  the 
record  indicates  that  equipment 
enclosures  do  not  always  provide 
adequate  protection  against  electrical 
faults  (Ex.  0373).  A  paper  by  Jones  et 
al.  2®®  described  the  results  of  one 
arcing-fault  test  as  follows:  “the  fault 
blew  the  door  open  and  progressed  up 
the  vertical  bus,  completely  destroying 
the  vertical  section  of  the  [motor  control 
center]”  [id.).  A  paper  by  Land  2®® 
described  problems  the  Navy  had  in 
1979  with  arcing  faults  in  switchboards: 
“These  arcs  could  completely  destroy  a 
switchboard  within  a  matter  of  seconds” 
(id.).  Although  these  events  may  be 


equipment  in  a  manner  that  is  not  in  accordance 
with  the  manufacturer’s  recommendations  (that  is, 
normal  operation)  or  when  an  employee  operates 
enclosed  electric  equipment  that  the  employer  has 
not  maintained  properly. 

288  See,  for  example,  the  three  accidents  described 
at  http://www.osha.gov/ph/imis/ 
accidcntseoTch. accident _dctail?id='i43287368‘id= 
200962322S-id=  1701 97]  56. 

^82  See,  for  example,  the  two  accidents  described 
at  http://www.osha.gov/pls/imis/ 
accidentseaTch.accident_detail?id=170762769B‘id= 
170204622. 

288  See,  for  example,  the  three  accidents  described 
at  h ttp://www. osha.gov/pls/imis/ 
accidentsearch.accident_detail?id=  1 70054258S‘id= 
17061 4002B-id=  170611 05 7. 

280 Jones,  R.  A.,  Liggett,  D.  P.,  Capelli- 
Schellpfeffer,  M.,  Macalady,  T.,  Saunders,  L.  F., 
Downey,  R.  E.,  McClung,  L.  B.,  Smith,  A.,  Jamil,  S., 
Saporita,  V.  J.,  “Staged  Tests  Increase  Awareness  of 
Arc-Flash  Hazards  in  Electrical  Equipment,”  IEEE 
Transactions  on  Industry  Applications  Society, 
36(2):  659-667,  March-April  2000. 

200  Land  III,  H.  B.,  “The  Behavior  of  Arcing  Faults 
in  Low  Voltage  Switchboards,”  2005  IEEE  ESTS, 
Philadelphia,  pp.  133-140,  2005. 


uncommon,  OSHA  believes  that  it  is 
appropriate  for  the  standard  to  require 
the  employer  to  assess  the  hazards 
posed  by  different  operations  and 
distinguish  conditions  that  expose 
employees  to  electric-arc  hazards  from 
conditions  that  do  not.  For  example, 
employers  may  consider  a  properly 
maintained  switch  as  posing  no  electric- 
arc  hazards  when  an  employee  is 
opening  it  under  normal  conditions.  On 
the  other  hand,  if  there  is  evidence  that 
the  switch  may  be  faulty  or  if  the 
employee  is  opening  the  switch  to 
troubleshoot  the  circuit,  OSHA  would 
expect  the  employer  to  assume  that  the 
switch  does  pose  electric-arc  hazards. 
Evidence  that  a  switch  may  be  faulty 
can  include  the  presence  of  arcing  or 
unusual  noise  from  the  switch, 
abnormally  high  temperatures  around 
the  switch,  and  safety  bulletins  from  the 
switch  manufacturer  indicating  that  the 
device  might  fail  under  certain 
operating  conditions.  Thus,  OSHA 
concludes  that  it  is  not  always  safe  to 
operate  an  enclosed  switch  and, 
therefore,  is  not  generally  exempting 
such  activities  from  the  hazard- 
assessment  requirement  in  final 
paragraph  (g)(1)  or  any  of  the  other 
provisions  in  final  paragraph  (g). 

OSHA  does  not  believe  mat  applying 
paragraph  (g)(1)  of  the  final  rule  in  this 
manner  will  impose  substantial  extra 
costs  on  employers.  The  Agency 
anticipates  that,  in  the  vast  majority  of 
cases,  the  employer  will  determine  that 
employees  operating  enclosed  switches 
will  have  no  exposure  to  hazards  from 
electric  arcs.  On  the  basis  of  the 
foregoing  discussion,  it  should  be  clear 
that  the  only  occasions  that  an 
employee  performing  a  switching 
operation  would  have  exposure  to 
electric-arc  hazards  under  paragraph 
(g)(1),  and,  thus,  be  required  to  use  arc¬ 
rated  protection,  would  be  if:  a  switch 
or  other  disconnect  may  be  faulty 
(which  should  be  rare);  an  employee 
operates  a  switch  outside  its  rating  2®i 
(which  also  should  be  rare),  or  an 
employee  is  performing  troubleshooting 
or  repair  on  the  switch  or  a  circuit 
controlled  by  the  switch.  In  the  latter 
case,  the  employee  will  be  exposed  to 
those  same  hazards  during  the 
troubleshooting  or  repair  activities, 
when  appropriate  arc-flash  protection 
would  be  required  anyway.  For  the  rare 
cases  in  which  the  employer  has  reason 
to  believe  that  the  switch  might  fail  and 
expose  an  employee  to  an  electric-arc 
hazard,  the  protection  afforded  by  arc- 
flash  protection  would  be  necessary. 


201  Operating  a  switch  or  other  disconnect  outside 
its  rating  is  prohibited  by  §  1926.960(k)  of  the  final 
rule. 
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However,  the  need  to  outfit  the 
employee  in  arc-flash  protection  in  such 
cases  will  serve  as  an  incentive  to  effect 
repair  of  the  switch  and  remove  the 
hazard. 

Some  commenters  argued  that  some 
utilities  perform  work  with  live-line 
tools,  which  limits  employee  exposure 
to  hazards  posed  by  electric  arcs  and 
makes  FR  clothing  unnecessary.  (See, 
for  example,  Exs.  0125,  0171,  0179, 

0188,  0226.)  NECA  also  argued  that  40- 
cal/cm^  arc-flash  suits  with  hoods 
would  reduce  manual  dexterity  to  the 
point  that  they  would  interfere  with  the 
employee’s  ability  to  use  live-line  tools 
(Ex.  0171). 

OSHA  agrees  that  work  with  live-line 
tools  exposes  employees  to  a  lower 
incident-energy  level  than  work  directly 
on  energized  parts  with  rubber 
insulating  gloves  because  employees 
working  with  live-line  tools  are 
normally  farther  from  an  electric  arc 
than  employees  using  gloves.  (The 
tables  in  Appendix  E  use  a  method  of 
estimating  heat  energy  that  assumes  that 
employees  using  live-line  tools  will  be 
substantially  further  away  from  the  arc 
than  employees  using  rubber  insulating 
gloves.)  All  of  the  incident-energy 
calculation  methods  (described  later  in 
this  section  of  the  preamble)  result  in 
energy  estimates  that  are  approximately 
inversely  proportional  to  the  square  of 
the  distance.  This  proportion  means 
that,  when  the  employee  is  twice  as  far 
from  the  electric  arc,  he  or  she  has 
exposure  to  no  more  than  a  quarter  of 
the  energy.  OSHA  does  not  believe  that 
there  are  many,  if  any,  working 
conditions  that  would  expose  an 
employee  using  a  live-line  tool  to  an 
incident  energy  of  40-cal/cm2.  NECA’s 
example  using  clothing  appropriate  for 
such  high  exposure  contradicts  its  claim 
that  employees  using  live-line  tools  face 
reduced  exposures. 

As  discussed  later  in  this  section  of 
the  preamble,  final  paragraph  (g)(4)(iv) 
requires  FR  clothing  when  the  estimated 
incident-energy  levels  are  more  than  2.0 
cal/cm^.  If  live-line  tool  work  practices 
limit  incident-energy  levels  to  that  value 
or  less,  then  paragraph  (g)(4)  may  not 
require  flame-resistant  clothing. 
However,  clothing  can  ignite  even  at 
low  incident-energy  levels.  For 
example,  an  arc  can  ignite  insulating 
fluid  in  transformers  and  other 


equipment,  which  could  ultimately 
ignite  clothing  (Ex.  0004  Current 
passing  through  grounding  conductors 
can  melt  those  conductors  and  ignite 
clothing  [id.  2^3).  Hot  debris  from  faulted 
equipment  can  spew  out  and  ignite 
clothing  (Exs.  0342,  0373).  Final 
paragraph  (g)(4),  as  described  more  fully 
later  in  this  section  of  the  preamble, 
requires  flame-resistant  clothing  in 
those  scenarios.  OSHA  is  not  exempting 
live-line  tool  work  from  the  hazard 
assessment  or  other  requirements  in 
paragraph  (g)  of  the  final  rule. 

Employers  must  account  for  the 
possibility  of  clothing  ignition  from 
sources  other  than  incident  heat  energy 
in  the  hazard  assessment  required  by 
paragraph  (g)(1)  of  the  final  rule. 

The  American  Forest  &  Paper 
Association  commented  that  the 
proposed  definition  of  “exposed”  in 
§  1926.968  does  not  seem  applicable  to 
the  use  of  the  word  “exposed”  in 
proposed  §  1926.960(g)  because  the 
definition  refers  to  a  conductor  or  part 
rather  than  a  person  (Ex.  0237). 

OSHA  agrees  that  the  definition  in 
final  §  1926.968  relates  only  to  parts  of 
electric  circuits;  it  does  not  address 
employee  exposure  to  hazards  other 
than  exposure  to  live  parts. Xq  clarify 
the  application  of  the  definition  of 
“exposed”  in  §  1926.968  of  the  final 
rule,  OSHA  is  adding  the  parenthetical 
phrase  “(as  applied  to  energized  parts)” 
to  the  defined  term  “exposed.” 

Estimating  incident  heat  energy.'^‘*^ 
Once  an  employer  determines  the 
employees  exposed  to  hazards  from 
flames  or  electric  arcs,  the  next  step  in 
protecting  these  employees  is  to 
determine  the  extent  of  the  hazard. 
Paragraph  (g)(2)  of  the  final  rule,  which 
OSHA  revised  from  the  proposal  as 
described  later  in  this  section  of  the 
preamble,  requires  the  employer  to 
make  a  reasonable  estimate  of  the 
incident  heat  energy  to  which  each 


See  the  seven  accidents  described  at  http:// 
mvw.osha.gov/pls/itnis/accidcntscaTch.accidcnt_ 
dctail?id=20067i  253d-id=201 340395B‘id=  1 707 
62769&id=  1 70632699&‘id=  14504 773B'id=  14343 
594S-id=837815. 

See  the  accident  described  at  http:// 
mvw.osha.gov/pls/iTnis/accidentsearch.accidcnt_ 
dctail?id=596304. 

Several  provisions  in  subpart  V  in  addition  to 
final  §  1926.960(g)  refer  to  employee  exposure. 

^'’^This  preamble  uses  the  term  “incident  energy” 
as  a  synonym  for  “incident  heat  energy.” 


employee  exposed  to  electric-arc 
hazards  would  be  exposed.  Under  final 
paragraph  (g)(5),  employers  must  use 
this  estimate  to  select  appropriate  PPE. 

As  noted  in  the  preamble  to  the 
proposal,  OSHA  is  aware  of  various 
methods  of  calculating  values  of 
available  heat  energy  from  an  electric 
circuit  (70  FR  34866-34867).  Table  10, 
later  in  this  section  of  the  preamble, 
lists  methods  that  were  available  when 
OSHA  proposed  paragraph  (g)(2).  Each 
method  requires  the  input  of  various 
parameters,  such  as  fault  current,  the 
expected  length  of  the  electric  arc,  the 
distance  from  the  arc  to  the  employee, 
and  the  clearing  time  for  the  fault  (that 
is,  the  time  the  circuit  protective 
devices  take  to  open  the  circuit  and 
clear  the  fault).  Some  of  these 
parameters,  such  as  the  fault  current 
and  the  clearing  time,  are  known 
quantities  for  a  given  system.  Other 
parameters,  such  as  the  length  of  the  arc 
and  the  distance  between  the  arc  and 
the  employee,  vary  depending  on  what 
happens  to  initiate  the  electric  arc  and 
are  estimated  parameters.  It  should  be 
noted  that  NFPA  70E-2004  Annex  D 
contains  three  different  methods  of 
estimating  incident  heat  energy:  (1)  a 
method  based  on  a  paper  by  Lee  entitled 
“The  Other  Electrical  Hazard:  Electric 
Arc  Blast  Burns,”  ^96  also  known  as  the 
“Leo  equation”;  (2)  a  method  based  on 
the  Doughty,  Neal,  and  Floyd  paper, 
which  Table  10  lists  separately;  and  (3) 
the  IEEE  1584  method,  which  Table  10 

also  lists  separately.397  The  following 
discussion  refers  to  the  method  based 
on  the  Lee  equation  as  the  NFPA  70E 
Annex  D  method. ^-'h 


R.  H.,  “The  Other  Electrical  llaziircl: 
Electric  Arc  Hlast  Burns,  ”  IliEE  Transactions  on 
Industry  Applications,  1A-18(3):246 — 251,  May/ 
June  1982  (Ex.  0433). 

7"7NFPA  70E-2012,  Annex  U,  contains  the  same 
three  methods  plus  an  additional  method  for 
calculating  incident  heat  energy  for  dc  systems. 
Although  OSHA  has  not  evaluated  this  new 
method,  employers  may  use  it  to  calculate  incident 
heat  energy  if  it  reasonably  predicts  the  incident 
energy  for  the  system  involved. 

20BNFPA  70E-2012,  Annex  D,  also  contains  the 
Lee  equation.  Consequently,  OSHA’s  conclusions 
regarding  the  NFPA  70E-2004  Annex  D  method 
also  apply  to  NFPA  70E-2012,  and  Appendix  E  to 
final  Subpart  V  references  NFPA  70E-2012.  Unless 
otherwise  noted,  the  preamble  references  to  the 
content  of  NFPA  70E-2004,  Annex  D,  apply  equally 
to  NFPA  70E-201 2. 
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Table  10— Methods  of  Calculating  Incident  Heat  Energy  From  an  Electric  Arc 


1.  Standard  for  Electrical  Safety  Requirements  for  Employee  Workplaces,  NFPA  70E-2004,  Annex  D,  "Sample  Calculation  of  Flash  Protection 
Boundary.” 

2.  Doughty,  T.  E.,  Neal,  T.  E.,  and  Floyd  II,  H.  L.,  “Predicting  Incident  Energy  to  Better  Manage  the  Electric  Arc  Hazard  on  600  V  Power  Dis¬ 
tribution  Systems,”  Record  of  Conference  Papers  IEEE  IAS  45th  Annual  Petroleum  and  Chemical  Industry  Conference,  September  28-30, 
1998. 

3.  Guide  for  Performing  Arc  Flash  Hazard  Calculations,  IEEE  Std  1584-2002. 

4.  Heat  Flux  Calculator,  a  free  software  program  created  by  Alan  Privette  (widely  available  on  the  Internet). 

5.  ARCPRO,  a  commercially  available  software  program  developed  by  Kinectrics,  Toronto,  ON,  CA. 


Employee  arc  exposures.  One  of  the 
following  three  separate  types  of  electric 
arcs  typically  serves  as  the  basis  for  the 
methods  used  to  estimate  incident 
energy:  single-phase  arc  in  open  air, 
three-phase  arc  in  open  air,  and  three- 
phase  arc  in  an  enclosure  (arc  in  a  box) 
(Exs.  0425,  0430,  0433,  0463,  0468, 
0469).  A  single-phase  arc  occurs  when 
electric  current  arcs  from  a  circuit  part 
for  one  phase  to  ground  or  to  a  circuit 
part  for  another  phase.  A  three-phase 
arc  involves  arcing  between  all  three 
phases  of  a  three-phase  circuit.  A  single¬ 
phase  arc  can  escalate  into  a  three-phase 
arc  as  the  air  around  the  arc  ionizes  and 
becomes  more  conductive  (Ex.  0425). 
Both  kinds  of  arcs  can  occur  in  open  air 
or  inside  an  enclosure.  The  incident- 
energy  levels  vary  between  the  types  of 
arcs,  with  energy  levels  progressively 
increasing  from  single-phase  arcs  in 
open  air,  to  three-phase  arcs  in  open  air, 
to  three-phase  arcs  in  a  box  (Exs.  0425, 
0430,  0468).  OSHA  finds  that,  for  an 
estimate  of  heat  energy  to  be  reasonable, 
it  must  account  for  the  type  of  exposure 
the  employee  likely  will  encounter. 

Varying  results  using  different 
calculation  methods.  Many  rulemaking 


participants  objected  to  the  proposed 
requirement  that  employers  make  a 
reasonable  estimate  of  the  incident  heat 
energy  associated  with  an  employee’s 
exposure  to  an  electric-arc  hazard.  (See, 
for  example,  Exs.  0152,  0173,  0178, 

0201 ,  0209,  0227,  0233,  0501 ;  Tr.  374- 
376,  547-548,  1094-1098,  1100-1102.) 
Some  of  these  rulemaking  participants 
focused  on  purported  problems  with 
methods  of  calculating  incident  heat 
energy.  (See,  for  example,  Exs.  0152, 
0173,  0201,  0209,  0227,  0233,  0501;  Tr. 
547,  1094-1098,  1100-1 102.)  These 
commenters  maintained  that  the  results 
of  calculations  from  the  different 
methods  varied  widely  or  are  subject  to 
manipulation  that  would  make  the 
calculation  methods  unreliable  or 
unscientific  (id.).  For  example,  Ms. 
Kathy  Wilmer,  testifying  on  behalf  of 
EEI,  spoke  to  the  wide  variations  she 
found  in  calculating  incident  heat 
energy  using  the  methods  listed  in  the 
proposed  rule: 

OSHA  does  not  endorse  any  of  the 
methods  listed  in  the  table.  OSHA  further 
acknowledges  that  the  method  of  calculation 
can  affect  the  results  inasmuch  as  each 


method  yields  somewhat  different  values 
using  the  same  input  parameters. 
***** 

[F]our  methods,  including  two  tables  and 
two  formulas,  wore  compared  for  the 
conditions  of  15,000  volts,  5,000  amps,  and 
34.5  cycles.  The  heat  energies  determined 
wore,  No.  1,  from  Appendix  F,  Table 
of  the  proposal,  5  calories  per  square 
centimeter:  No.  2,  from  the  HeatFlux 
Galculator,  2.9  calories  per  square  centimeter; 
No.  3,  from  NFPA  70E,  Table 
1 30.7(c)(9)(a), 40  calories  per  square 
centimeter,  as  it  is  listed  as  risk  category 
4  for  work  on  energized  parts  in  the 
other  equipment  over  1,000-fold  category: 

No.  4,  from  NFPA  70E,  Annex  D,  D7, 
formula,  153  calories  per  square  centimeter. 

In  summary,  the  results  were  2.9,  5,  40, 
and  153  calories  per  square  centimeter  for  the 
same  conditions:  15,000  volts,  5,000  amps, 
34.5  cycles.  Again,  this  example  illustrates 
serious  concerns  about  the  reliability  of 
methods  offered  to  determine  heat  energy  on 
transmission  and  distribution  systems.  [Tr. 
1096, 1101-1102] 

OSHA  applied  the  same  methods  Ms. 
Wilmer  described  in  this  comment  and 
arrived  at  values  similar  to  the  values 
provided  in  her  testimony,  as  shown  in 
Table  11. 


Table  11— Sample  Incident-Energy  Calculations  Using  Different  Methods 


Method 

Incident  energy  (cal/cm^) 

Heat  flux  calculator . 

3.0  (results  must  be  rounded  up  to  ensure  that  the  protective  equipment  rating  equals  or  exceeds  this 
value). 

Table  8  from  proposed  Appendix  F  .... 

5.0. 

NFPA  70E-2004,  Annex  D,  section 
D.7. 

NFPA  70E-2004,  Table  130.7(C)(9)(a) 

152. 

Not  applicable.  Table  130.7(C)(9)(a)  lists  a  Hazard-Risk  Category  of  2  (8  cal/cm^)  for  insulated  cable 
examination  in  open  areas,  which  is  an  exposure  comparable  to  that  of  a  single-phase  arc  in  open  air 
represented  by  the  Heat  Flux  calculator  and  Table  8  from  proposed  Appendix  F.  Table  130.7(C)(9)(a) 
lists  a  Hazard-Risk  Category  of  4  (40  cal/cm^)  for  work  on  energized  parts,  which  is  an  exposure 
comparable  to  the  three-phase  arc  in  an  enclosure  represented  by  the  method  in  NFPA  70E-2004, 
Annex  D,  section  D.7.  However,  as  explained  later  in  this  section  of  the  preamble.  Table 
130.7(C)(9)(a)  combines  a  risk  assessment  with  incident-energy  calculation  and  does  not  represent 
incident  energy  alone. 

A  closer  look  at  these  results  shows 
that  the  two  software  programs,  heat 
flux  calculator  and  ARCPRO  (upon 


Table  8  in  proposed  Appendix  F  listed 
estimates  of  incident  energy  for  different  parts  of  an 
electrical  system  operating  at  4  to  46  kilovolts. 
OSHA  based  these  estimates  on  the  ARCPRO 
method. 


which  OSHA  based  Table  8  of  proposed 
Appendix  F),  produce  similar  results: 
3.0  cal/cm2  for  the  heat  flux  calculator 


300 NFPA  70E-2004  Table  130.7(C)(9)(a)  is  a 
method  for  selecting  PPE  based  on  hazard/risk 
categories.  Proposed  Appendix  F  did  not  list  NFPA 
70E-2004,  Table  130.7(C)(9)(a),  as  an  acceptable 
method  of  estimating  incident-energy  level. 


and  5.0  cal/cm^  for  ARCPRO.  Because 
the  arc  rating  for  the  lightest  weight  arc¬ 
rated  clothing  ranges  from  4.0  to  5.0  cal/ 


301  NFPA  70E-2004,  Table  130.7(C)(11)  lists  the 
following  hazard-risk  categories  (HRC)  with  the 
corresponding  minimum  required  arc  ratings:  0- 
none,  1-4  cal/cm^,  2-8  cal/cm^,  3-25  cal/cm^,  4- 
40  cal/cm^. 
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cm2,  both  programs  would  lead 
generally  to  the  use  of  the  same 
minimum  level  of  protection  for  the 
system  parameters  at  issue. 202 

The  heat  flux  calculator  and  ARCPRO 
both  calculate  incident  energy  produced 
by  single-phase  arcs  in  air,  which  is 
clear  in  the  ARCPRO  documentation 
(Ex.  0468).  Also,  the  preamble  to  the 
proposal  clearly  stated  that  the  results 
from  the  heat  flux  calculator  require 
adjustment  for  application  to  exposures 
involving  three-phase  arcs  or  arcs  in 
enclosures  (70  ER  34867),  and  other 
evidence  in  the  record  indicates  that  the 
calculator  is  designed  for  application  to 
single-phase  arc  exposures  (Exs.  0430, 
0463). 

The  incident-energy  estimate 
residting  from  application  of  the 
formula  in  NFPA  70E-2004,  Annex  U,  is 
significantly  higher  than  the  results 
obtained  using  either  of  the  software 
programs.  There  are  two  reasons  for  this 
difference.  First,  the  formula  that 
appears  in  section  D.7  of  NFPA  70E, 
Annex  D,  is  designed  to  calculate  the 
incident  energy  produced  by  a  three- 
phase  arc  in  open  air.  The 
corresponding  single-phase  exposure, 
based  on  an  ARCPRO  conversion  factor 
(multiplying  single-phase  values  by  2.2 
to  convert  them  to  three-phase  values 
or,  conversely,  dividing  three-phase 
values  by  2.2  to  convert  them  to  single¬ 
phase  values),  would  be  70  cal/cm^  (Ex. 
0468).  Second,  although  NFPA  70E 
states  that  the  formula  in  section  D.7  of 
Annex  D  can  be  used  to  predict  the 
incident  energy  produced  by  arcs  on 
systems  operating  at  more  than  600 
volts,  it  also  explicitly  warns  about 
doing  so,  noting: 

The  following  example  is  conservative  at 
voltage  levels  above  600  volts.  Experience 
suggests  that  the  example  is  conservative  at 
voltage  levels  above  600  volts  and  becomes 
more  conservative  as  the  voltage  increases. 
[Ex.  0134;  annex  section  D.l^os] 

Consequently,  it  is  not  surprising  that 
the  incident-energy  estimate  calculated 
using  Annex  D  of  NFPA  70E-2004  for 
a  scenario  involving  a  single-phase  arc 
on  a  15-kilovolt  system  204  is 
substantially  higher  than  the  values 


30Z  As  explained  later  in  this  section  of  the 
preamble,  Table  6  and  Table  7  in  Appendix  E  in 
the  final  rule  set  a  minimum  level  of  4.0  cal/cm^, 
which  is  the  minimum  level  of  arc-rated  clothing 
currently  available. 

303 NFPA  70E-2012,  Annex  D,  contains  the  same 
equation  in  Section  D.6.  Similar  language  warning 
about  conservative  results  from  using  the  Lee  paper 
for  voltages  over  600  volts  appears  in  Table  D.l, 
Limitation  of  Calculation  Methods. 

304  Although  Ms.  Wilmer  did  not  state  that  her 
scenario  involved  a  single-phase  exposure,  her  use 
of  Table  8  in  proposed  Appendix  F,  the  use  of 
which  is  limited  to  such  exposures,  implies  that  the 
scenario  is  for  a  single-phase  arc. 


derived  using  the  two  software 
programs. 

Ms.  Wilmer  also  mentioned  Table 
130.7(C)(9)(a)  of  NFPA  70E-2004.  The 
closest  hazard-risk  category  from  Table 
130.7(C)(9)(a)  is  2  (requiring  clothing 
rated  at  8  cal/cm^),  which  is  for  the  task 
of  “[i]nsulated  cable  examination  in 
open  air”  (Ex.  0134).  The  other  tasks  in 
the  category  entitled  “Other  Equipment 
1  kV  and  Above”  appear  to  represent 
exposures  from  arcs  in  enclosures,  and 
all  of  those  tasks,  including  the  one  for 
cable  examination,  represent  three- 
phase  exposures.  Moreover,  OSHA 
examined  this  table  more  closely  and 
found  that  it  does  not  represent 
incident-energy  calculations  alone.  'I'he 
hazard-risk  categories  listed  in  NFPA 
70E-2004,  Table  130. 7(C)(9)(a) ,3''5 
include  a  risk  component,  as  well  as  an 
incident-energy  component,  as  can  be 
seen  from  the  entries  for  the  various 
tasks  on  600-volt  class  motor  control 
centers.  The  hazard-risk  categories  for 
this  equipment  vary  from  1  to  3  (which 
require  clothing  rated  from  4  to  25  cal/ 
cm2)  depending  on  the  task,  even 
though,  according  to  the  notes  to  the 
table,  the  system  parameters  are  the 
same  for  all  the  tasks;  thus,  the 
calculated  incident  energy  for  all  the 
tasks  for  this  equipment  should  be  the 
same.  While  not  clear  from  NFPA  70E- 
2004,  it  appears  that  the  NFPA  70E 
Committee  chose  to  reduce  the  amount 
of  protection  for  a  task  based  on  the 
likelihood  that  an  electric  arc  would 
occur. 306  The  level  of  protection  needed 
for  a  particular  incident  heat  energy  is 
the  same  regardless  of  the  probability 
that  an  electric  arc  will  occur.  In  other 
words,  whether  there  is  a  5 -percent  risk 
or  a  10-percent  risk  is  not  relevant  to 
whether  the  employee’s  PPE  is 
adequate.  As  will  be  explained  later  in 
this  section  of  the  preamble,  OSHA 
based  the  determination  of  the  level  of 
PPE  required  under  the  final  rule  solely 
on  incident  heat  energy.  OSHA’s  final 
rule  separates  the  determination  of  risk 
(that  is,  whether  an  employee  is 
exposed  to  hazards  posed  by  electric 
arcs),  as  required  by  final  paragraph 
(g)(1),  from  the  calculation  of  incident 
energy,  as  required  by  final  paragraph 


305  NFPA  70E-2012  contains  an  equivalent  table 
in  Table  130.7(C)(15)(a).  As  noted  earlier,  NFPA 
70E-2004,  Table  130.7(0(11)  lists  the  minimum  arc 
rating  for  each  hazard-risk  category.  NFPA  70E- 
2012  lists  minimum  arc  ratings  for  each  hazard-risk 
category  in  Table  130.7(0(16).  OSHA’s  conclusions 
regarding  NFPA  70E-2004  Table  130.7(O(9)(a) 
apply  equally  to  NFPA  70E-2012  Table 
130.7(O(15)(a). 

306  Earlier  editions  of  NFPA  70E,  such  as  the  2000 
edition,  and  NFPA  documentation  on  the  adoption 
of  the  task  table  show  that  the  hazardyrisk  category 
is  reduced  by  1  if  the  probability  of  an  arc  is  low 
and  reduced  by  2  if  the  probability  is  very  low. 


(g)(2).  Therefore,  the  Agency  concludes 
that  NFPA  70E-2004,  Table 
130.7(C)(9)(a),  is  not  a  reasonable 
method  of  estimating  incident  energy 
under  final  paragraph  (g)(2)  and, 
therefore,  is  not  referencing  that  table  in 
Appendix  E  in  the  final  rule. 

In  the  following  discussion,  the 
Agency  evaluates  the  various  methods 
listed  in  Table  10  across  three  distinct 
voltage  categories  (600  volts  and  less, 

601  to  1,000  volts,  and  more  than  1,000 
volts),  and  for  each  type  of  electric  arc 
(single-phase  arc  in  open  air,  three- 
j)hase  arc  in  open  air,  and  three-phase 
arc  in  an  enclosure). 

Voltages  of  600  volts  and  less.  As  can 
he  seen  from  the  ta.sks  listed  in  Table 
130.7(C)(9)(a),  much  of  the  work 
addressed  by  NFPA  70E-2004  involves 
voltages  of  600  volts  or  less  (Ex.  0134). 
This  category  represents  the  dominant 
voltage  class  for  utilization  equipment 
installed  in  buildings,  including  electric 
power  generation  stations.  It  also 
includes  service-class  equipment,  such 
as  meters,  installed  on  distribution 
circuits.  There  is  wide  experience  using 
the  incident-energy  calculation  methods 
included  in  Annex  D  of  NFPA  70E-2004 
and  in  IEEE  Std  1584a-2004,3O2  and 
there  is  evidence  that  some  electric 
utilities  use  these  methods  successfully 
(Exs.  0216  (showing  TVA’s  use  of  IEEE 
Std  1584  to  calculate  incident-energy 
levels),  0444  (“INPO  (Institute  for 
Nuclear  Power  Operations)  was  and  is  a 
huge  factor  in  driving  the  use  of  NFPA 
70E  as  a  recognized  ‘best  practice’  for 
electrical  safety  programs  in  the  nuclear 
power  industry”)).  A  national  consensus 
standard  recognizes  these  methods 


307  IEEE  adopted  two  amendments  after  it 
published  IEEE  Std  1584-2002:  IEEE  Std  1584a- 
2004  (Amendment  1  to  IEEE  Std  1584-2002),  and 
IEEE  Std  1584b-2011  (Amendment  2:  Changes  to 
Clause  4  of  IEEE  Std  1584-2002).  (Ex.  0425  contains 
both  the  IEEE  Std  1584-2002  standard  and  the 
1 584a-2004  amendment.)  This  preamble  refers  to 
specific  versions  of  IEEE  Std  1 584  as  follows: 

IEEE  Std  1584-2002:  the  base  IEEE  Std  1584 
standard 

IEEE  Std  1584a-2004:  IEEE  Std  1584-2002  as 
amended  by  IEEE  Std  1584a-2004 

IEEE  Std  1584b-2011:  IEEE  Std  1584-2002  as 
amended  by  IEEE  Std  1584a-2004  and  IEEE  Std 
1584b-2011. 

IEEE  Std  1584a-2004  and  IEEE  Std  1584b-2011 
use  the  same  basic  methodology  to  calculate 
incident-energy  levels  as  IEEE  Std  1584-2002.  In 
this  section  of  the  preamble,  OSHA  analyzed  IEEE 
Std  1584a-2004  (Ex.  0425)  to  determine  whether 
employers  can  use  that  standard  to  make  reasonable 
estimates  of  incident  energy.  The  Agency  also 
examined  the  latest  version  of  IEEE  Std  1584  and 
found  that,  because  the  calculation  method  did  not 
change  from  IEEE  Std  1584a-2004  to  IEEE  Std 
1584b-2011,  OSHA’s  conclusions  regarding  IEEE 
Std  1584a-2004  also  apply  to  IEEE  Std  1584b-2011, 
and  Appendix  E  to  final  Subpart  V  references  IEEE 
Std  1584b-2011.  Unless  otherwise  noted,  the 
preamble  references  to  the  content  of  IEEE  Std 
1584a-2004  apply  equally  to  IEEE  Std  1584b-2011. 
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(NFPA  70E),-^""  and  there  is 
considerable  test  data  validating  them 
(Exs.  0425  (“|the  IEEE  1584  committee] 
has  overseen  a  significant  amount  of 
testing  and  has  developed  new  models 
of  incident  energy”  and  “[IEEE  Std 
1584a-2004  provides  calculations  based 
on]  new,  empirically  derived  models 
based  on  statistical  analysis  and  curve 
fitting  of  the  overall  test  data 
available”),  0430  (this  paper,  which  the 
IEEE  1584  committee  referenced, 
reported  on  the  results  of  25  tests  that 
supplemented  “previously  completed 
extensive  arc  testing”).) 

OSH  A  concludes  that  the  methods  of 
calculating  incident  heat  energy  in 
NFPA  70E-2004,  Annex  D,  and  IEEE 
Std  1584a-2004  are  reasonable  at 
voltages  of  600  volts  and  less  for  the 
exposures  these  methods  address,  as 
explained  more  fully  later  in  this 
section  of  the  preamble.  No  evidence  in 
the  record  persuades  OSHA  otherwise. 

A  paper  by  Stokes  and  Sweeting  entitled 
“Electric  Arcing  Bum  Hazards” 
criticized  both  the  NFPA  70E  Annex  D 
and  IEEE  1584  methods  (Ex.  0452). 3^9 
That  paper  notes  that  the  NFPA  and 
IEEE  methods  use  a  predominantly 
radiant  model  of  incident  heat  energy 
from  an  electric  arc,  in  which  90  percent 
of  the  heat  is  radiant  heat  and  in  which 
the  entire  exposure  will  be  outside  the 
electric  arc  plasma.  The  Stokes  and 
Sweeting  paper  disagrees  that  radiant 
heat  is  the  predominant  hazard  and 
shows  that  orienting  the  test  electrodes 
in  a  horizontal  configuration  can  result 
in  the  transference  of  a  greater  degree  of 
convective  heat  and  that  the  amount  of 
heat  within  the  electric  arc  plasma  is 
more  than  three  times  higher  than 
predicted  by  the  NFPA  and  IEEE 
models.  The  Stokes  and  Sweeting  paper 
also  noted  that  the  Lee  paper,  which  is 
the  basis  of  the  NFPA  method,  predicts 
a  smaller  plasma  diameter  than  the 
plasma  diameter  found  during  testing. 
The  Stokes  and  Sweeting  paper 
explained: 

As  an  example,  for  a  three-phase  arcing 
expo.sure  of  5000  V  and  20000  A,  the  Lee 
prediction  forecasts  a  plasma  diameter  of  170 
mm  |7  inches).  .  .  .  The  authors’  test  re.sults 
for  this  condition,  for  an  arc  duration  of  0.5 
s,  show  a  brilliant  plasma  cloud  some  3000 
mm  [118  inches]  long  and  around  1500  mm 
[59  inches)  tall  in  the  ])lane  of  the  camera. 

Ud.) 

OSHA  recognizes  that  exjjosures 
within  the  pla.sma  field  of  an  electric  arc 
will  produce  heal  that  is  .several  times 

"’"A.s  |)r(ivi()ii.sly  nictnliondd,  NM'A  70l’:-2004, 
Amidx  1),  .Sid  l.')H4-2(KI2  iis  ii  viilid 

iMdthod  ot  cidcidiitin^  iiiciddnt  h(!at  oiiorgy  (I'ix. 
0i:i4). 

■“‘".Sloko.s,  A,  I).,  .Swddling,  I).  K.,  “Iddcirif;  Arciiif^ 
lliirn  lliiziirds.”  Tninsdclioiis  on  Industry 


the  incident  energy  predicted  by  any  of 
the  methods  used  to  calculate  heat 
energy  recognized  by  tbe  final  rule. 
However,  the  Agency  believes  that  the 
predominant  exposure  for  employees 
covered  by  this  final  rule  will  be  outside 
the  plasma  field.  Although,  in  the 
Stokes  and  Sweeting  paper,  the  plasma 
field  extended  beyond  the  distance 
provided  for  in  the  NFPA  and  IEEE 
methods,  the  paper  did  not  indicate 
how  to  estimate  the  field’s  reach. 
Furthermore,  all  of  the  calculation 
methods  require  an  estimate  of  the 
distance  from  the  electric  arc  to  the 
employee.  The  IEEE  1584  method  uses 
455  to  610  millimeters  (18  to  24  inches) 
for  low-voltage  (600  volts  and  less) 
equipment  such  as  switchboards, 
panelboards,  and  motor  control  centers. 
As  explained  later  in  this  section  of  the 
preamble,  those  distances  are  reasonable 
estimates  of  the  distance  from  the 
employee  to  the  arc.  In  addition,  the 
testing  supporting  the  IEEE  1584 
method,  which  is  representative  of 
typical  exposures,  confirms  the 
incident-energy  results  derived  using 
that  method  (Ex.  0425).  There  is  no 
evidence  in  the  record  that  indicates 
that  employees  will  typically  be  closer 
than  these  distances  for  this  type  of 
work  or  will  be  in  the  plasma  field  at 
these  working  distances.  Therefore, 
OSHA  concludes  that,  in  general,  the 
incident-energy  calculation  methods  in 
NFPA  70E-2004,  Annex  D,  and  IEEE 
Std  1584a-2004  reasonably  represent 
employee  exposure  for  voltages  of  600 
volts  and  less. 

The  IEEE  1584  method  accounts  for 
differences  between  single-phase  and 
three-phase  arcs  and  between  arcs  in 
open  air  and  arcs  in  an  enclosme  [id. 
(“The  arc- flash  hazard  calculations 
included  in  this  guide  will  enable  quick 
and  comprehensive  solutions  for  arcs  in 
single-  or  three-phase  electrical  systems 
either  of  which  may  be  in  open  air  or 
in  a  box,  regardless  of  the  low  or 
medium  voltage  available”)).  In 
addition,  as  noted  earlier,  this  method  is 
based  on  extensive  testing,  and  a 
consensus  standard  recognizes  this 
method.  Therefore,  OSHA  concludes 
that  this  method  reasonably  represents 
employee  exposures  for  single-phase 
and  multiphase  arcs  in  enclosures  and 
open  air. 

Proj)o.sed  Ajjjieudix  F  also  listed  a 
])aj)er  by  Doughty,  Neal,  and  Floyd  as  a 
method  of  e.stimatiug  incident  (mergy 
from  an  electric  arc.  (.See  Table  10 


A|i|)li(:iili()iis.  Vol.  42.  No.  1,  limimry/l'ohniiiry 
2(l()(i.  pj).  i:i4-141. 

I'liisiiia  is  llio  liif’li-lom|>(inilor(t  ioni/.ixl  j'lis 
cloud  thill  nisults  from  tlm  (iloctric  arc. 

Tho  o(|uations  given  in  this  ])a|)(!r  am  lor  an 
arc  lasting  (i  cycles.  An  emjiloyer  using  the 


earlier  in  this  .section  of  the  preamble.) 
This  paper  describes  the  results  of  tests 
performed  on  a  600-volt  power  .system 
with  a  36.25-kiloampere  pro.spective 
fault  current  and  contains  algorithms  to 
estimate  incident  energy  at  a  specified 
distance  from  an  arc  as  a  function  of  the 
available  bolted-fault  current  on  a  600- 
volt  system  (Ex.  0430).  The  tests 
included  three-phase  arcs  in  enclosures 
and  in  open  air  (id.).  Because  this  paper 
was  peer  reviewed  and  the  methods  it 
uses  are  based  on  testing  electric  arcs, 
OSHA  finds  that  the  method  in  this 
paper  reliably  estimates  incident  energy 
for  the  600-volt  systems  it  represents.^^^ 
The  Agency  also  finds  that  it  reasonably 
represents  incident  energy  for  systems 
of  lower  voltages  and  for  single-phase 
systems  because  the  power  produced  by 
these  systems  should  be  comparable  to, 
and  not  exceed,  the  power  from  a  three- 
phase  600-volt  system  with  an 
equivalent  supply.  The  Doughty,  Neal, 
and  Floyd  method  will  produce 
conservative  results  for  lower-voltage 
and  single-phase  systems.  On  the  other 
hand,  this  method  does  not  estimate 
incident  energy  for  systems  of  higher 
voltages.  Therefore,  OSHA  finds  that  it 
is  not  reasonable  to  use  this  method  to 
estimate  incident  energy  for  systems  of 
voltages  of  more  than  600  volts. 

The  Doughty,  Neal,  Floyd  paper 
compared  the  results  of  its  authors’ 
testing  with  other  methods  of  estimating 
incident-energy  levels,  including  the 
NFPA  Annex  D  method,  the  heat  flux 
calculator,  and  a  commercial  software 
program  (apparently  ARCPRO),  which 
OSHA  listed  in  the  proposal  [id.).  The 
paper  compared  the  incident  energy  it 
found  for  three-phase  electric  arcs  with 
the  incident  energy  calculated  by  the 
Lee  equation  used  in  NFPA  70E,  Annex 
D,  by  examining  the  distance  required  to 
achieve  an  incident-energy  level  of  1.2 
cal/cm^.  This  distance  is  the  “curable 
burn  distance,”  which  is  the  distance  at 
which  an  employee  will  begin  to  sustain 
a  second-degree,  or  curable,  burn.  The 
paper  explained  the  results  of  this 
comparison  as  follows: 

Tho  Loo  "curablo  burn”  di.stanco.s  coincido 
alirio.s1  oxaotly  with  tho  .sooond-dogroo  burn 
di.stanc:o.s  for  tho  upon  throo-pha.so  arc.  Tho 
.socoiid-dogroo  burn  distancos  for  tho  tire  in 
tho  (ad)i(;  box,  howovor,  aro  .significantly 
liighor.  Tlio  dilloronco  is  inoro  prononneod  at 
higlior  holtod  limit  lovols.  [jV/.I 

Figure  8  depicts  the.se  functions. 

I)(iu(;lity,  Nciil,  iiiul  I'loyil  iniitliod  will  ikmiiI  to 
ii(ljnsl  tlid  nisults  to  iiccoiiiit  lor  iiny  cldiiring  tiiiids 
(lifldi'diil  from  (i  cyclds  by  multiplying  llid  iucidiiut 
dUdrgy  ciilculiiidd  using  llm.sd  d(|uiitions  by  tlm  ratio 
ol  tbd  actual  cliiariug  tinm  to  (i  cyclits. 
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Bolted  Fault  Current  (kA) 

Figure  8--Curable  Burn  Distance 


Based  on  this  analysis,  the  Agency 
finds  that  the  Lee  equation  from  NFPA 
70E-2004,  Annex  D,  is  a  reasonable 
method  of  estimating  the  incident 
energy  of  a  three-phase  electric  arc  in 
open  air  for  systems  of  600  volts  or  less. 
However,  because  the  Lee  equation 
significantly  underestimates  incident 
energy  from  three-phase  arcs  in  an 
enclosure,  OSHA  finds  that  this  is  not 
a  reasonable  method  to  estimate 
incident  energy  from  such  exposures. 
The  Agency  also  finds  that  the  NFPA 
70E-2004,  Annex  D,  method  reasonably 
represents  incident  energy  for  single¬ 
phase  systems  because  the  power 
produced  by  these  systems  should  be 
comparable  to,  and  not  exceed,  the 
power  from  a  three-phase  system  with 
an  equivalent  supply.  Thus,  this  method 
will  produce  conservative  results  for 
single-phase  systems. 

The  Doughty,  Neal,  and  Floyd  paper 
also  compared  the  results  of  its  authors’ 
testing  with  the  heat  flux  calculator  and 
“a  commercially  available  computer 
program”  The  paper  found  that: 

•  The  three-phase  tost  vahies  of 
maximum  incident  energy  for  open  arcs 
wore  2.5  to  3.0  times  the  amounts 
calculated  for  single-phase  arcs  in  air  hy 
the  two  programs;  and 

•  Th(!  thr(!(!-phase  test  values  of 
maximum  incident  energy  for  arcs  in  a 
box  were  5.2  to  12.2  times  the  amonnis 


lliii  |)!i|)<ir  (lid  not  idoiility  tlio 
"cdiniiKirciiilly  iiviiiliililo  (:oiii|iul(!i  pro^riiiii"  hy 
MiiiiKt,  O.SilA  closdiy  (ixiiiiiiiKid  tlio  rosulls  fi'oiii 
Al<( :i‘l<( )  (111(1  (:()iii|)(ir(i(l  tliddi  with  tlid  coiiiiiidrcidi 
soflwdro  pro^niiii  iiicidciit-oiKtr^y  osliiddlds 
rdporidd  hy  Iho  popcr  dud  todiid  Ihddi  to  hd 
d(|iii  vdl(!dl. 


calculated  for  single-phase  arcs  in  air  by 
the  two  programs  (id.). 

This  comparison  clearly  shows  that 
neither  program  reasonably  estimates 
incident  heat  energy  from  three-phase 
electric  arcs  or  electric  arcs  in  an 
enclosure.  Although  there  are 
conversion  factors  recommended  for 
these  programs,  these  conversion  factors 
do  not  account  for  the  wide  variation 
between  the  incident  energies  the 
programs  calculate  and  the  actual 
incident  energy  found  during  testing. 
Thus,  OSHA  finds  that  the  heat  flux 
calculator  and  ARCPRO  do  not 
reasonably  estimate  incident  heat 
energy  for  three-phase  arcs  or  arcs  in  a 
box  for  systems  of  600  volts  or  less. 

On  systems  of  600  volts  or  less,  the 
phase  conductors  are  typically  relatively 
close  together,  approximately  30 
millimeters  (1.25  inches),  as  noted  in 
the  Doughty,  Neal,  and  Floyd  paper 
(id.).  When  an  arc  occurs  between  one 
phase  and  ground,  or  between  two 
phases,  the  surrounding  air  becomes 
ionized  (and,  thus,  conductive),  and  it 
can  relatively  easily  escalate  to  a  three- 
phase  arc  (Ex.  0425).  In  addition,  as 
seen  from  NFPA  70E-2004,  Tahlo 
130.7((])(9)(a),  most  of  the  (ixj)osure.s  at 
this  voltage  l(!vel,  with  the  excejition  of 
work  on  .service!  drops,  invt)lv(! 
e(|ni|)ment  in  enclosures  (Ex.  0134).''i'' 
{ion.seepienlly,  OSHA  conclmhis  that  it 


"  ‘O.SIIA  (ickiiowldd^ds  tlidt  Nl'I’A  7lll'!  dXdiiipIs 
wdi'k  oil  dldcti  ic  jiowdr  ^diidnilioii,  Iriiii.siiiiKsioii, 
iiiid  disiriliiilioii  iiisliilliitioiis.  I  lowiivor,  tlio  didctric 
d(|iiipiiidnt  iiisldlliid  ill  ^iiiiiirdtiii^  |)ldiils  i.s  ot  llio 
sdiiid  typd  d.s  llidt  covdrdd  liy  Nk'I’A  7(lk!  (Isx.  (1077), 
iind  O.SIIA  coiicliidd.s  tlidl  tlidtiisk.s  iidiioriiidd  on 
llii.s  d(|iiipiiidiil  would  lio  oi  ii  siiiiiliir  iiiitiird. 


normally  would  be  vmreasonable  to 
estimate  incident-energy  levels  for 
systems  of  600  volts  using  methods 
based  on  single-phase  open  air  arcs. 
However,  the  employer  may  use  such 
methods  when  it  can  demonstrate  that 
there  is  only  one  phase  present  or  that 
the  spacing  of  the  phases  is  sufficient  to 
prevent  the  formation  of  a  three-phase 
arc.  The  incident  energy  results  from  the 
electric-arc  model  used  by  ARCPRO 
“have  shown  good  agreement  with 
measured  values  from  a  series  of  tests 
covering  the  following  ranges  of 
parameters:  Currents  from  3.5  kA  to  21.5 
kA,  arc  durations  from  4  cycles  to  30 
cycles,  arc  lengths  from  1  inches  to  12 
inches,  and  distances  of  8  inches  to  24 
inches  from  the  arc”  (Ex.  0469).  The 
ARCPRO  documentation  does  not 
indicate  the  voltage  range  verified  by 
the  test  results;  however,  the  model 
used  by  this  program  uses  voltage  only 
to  ensure  that  an  arc  can  be  sustained 
over  the  distance  between  electrodes. 
Consequently,  OSHA  finds  that  this 
program  can  reasonably  estimate 
incident  energy  from  a  .single-phase  arc 
in  open  air  for  systems  of  600  volts  or 
l(!ss,  and  the  emj)loy(!r  may  n.se  the 
jnogram  as  long  as  tlie  (iinployer  can 
demonstrati!  that  there  i.s  only  one  phase 
|)r(!.sent  or  tliat  the  .s|)acing  of  tiu!  pha.ses 
i.s  sufficient  to  priwent  the  formation  of 
a  tlire(!-|)ha.se  arc. 

I•’^)r  rea.sons  (!X|)laim!(i  later  in  this 
.s(!ction  of  tIu!  preaml)l(!,  OSI  lA  finds 
that  the  heat  Hiix  calculator  i.s  not  a 
reasonabh!  method  for  estimating 
incidi!nt  energy  for  any  type  of 
ex|)o.snre.s,  irre.s|)ectiv(!  of  voltage. 
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Table  12  summarizes  OSHA’s 
findings  regarding  the  reasonableness  of 
using  the  various  methods  of  estimating 
incident  heat  energy  for  exposures 
involving  single-phase  and  three-phase 
arcs  in  open  air  and  in  an  enclosure  for 
voltages  of  600  volts  and  less. 

Voltages  of  601  volts  to  15  kilovolts. 
Work  at  voltages  from  601  volts  to  15 
kilovolts  is  common  to  both  electric 
power  distribution  work  and  to  work  in 
industrial  and  electric  utility 
substations  and  plants.  Industrial 
installations  use  equipment  similar  to 
that  used  by  electric  utilities  (see,  for 
example,  59  FR  4333-4334).  Therefore, 
any  method  that  is  appropriate  for  use 
with  industrial  systems  operating  at 
these  voltages  should  be  appropriate  for 
use  with  electric  power  generation  and 
distribution  installations. 

Again,  there  is  wide  experience  using 
the  incident-energy  methods  included 
in  Annex  D  of  NFPA  70E-2004  and  in 
IEEE  Std  1584,  and  there  is  evidence 
that  some  electric  utilities  use  these 
methods  successfully  (Exs.  0216,  0444). 
A  national  consensus  standard  (NFPA 
70E)  recognizes  these  methods,  and 
there  is  considerable  test  data  validating 
them  (Exs.  0425,  0430).  OSHA, 
therefore,  finds  that  the  IEEE  1584 
method  reasonably  e.stimates  incident- 
(iiiergy  levels  for  .systcnns  operating  at 
voltages  of  601  volts  to  15  kilovolts  for 
(!xposures  involving  single-j)ha.so  and 
three-])haso  arcs  in  open  air  or  in 
en(;losur(!S.  As  exj)lain(!d  j)revionsly  in 
the  di.scn.ssion  of  Ms.  Wilnujr’s 
connnents,  tlie  method  in  NFPA  701';, 
Annex  I)  (the  Fee  method),  is 
conservative  at  more  than  (iOO  volts.  In 
addition,  this  method  estimates 
incident-miergy  levels  for  three-phase 
arcs  and,  thus,  is  (jven  more 
conservative  for  exposures  involving 
.single-pha.se  arcs.  Hecau.se  the  NFPA 
70E  Annex  D  method  is  conservative, 
OSHA  finds  that  it  reasonably  estimates 
incident-energy  levels  for  systems 
operating  at  voltages  of  601  volts  to  15 
kilovolts,  that  is,  it  will  provide 
employees  with  adequate  protection. 
However,  clothing  appropriate  for  the 
levels  of  incident  energy  calculated  by 
the  NFPA  70E  Annex  D  method  will  be 
heavier  and  bulkier,  as  well  as  more 
expensive,  than  clothing  appropriate  for 
incident  energy  calculated  using  other 
acceptable  methods.  (See,  for  example, 
Ex.  0213,  “[The  NFPA  70E  Annex  D 
method]  could  be  used  to  calculate 
incident  energies  for  transmission 
system  voltages,  but  [it]  will  produce 


For  reasons  already  explained,  the  NFPA  70E 
Annex  D  method  is  not  reasonable  for  estimating 
incident  energy  exposures  from  three-phase  arcs  in 
an  enclosure. 


very  conservative  (high  heat  energy) 
results.  This  will  result  in  employees 
wearing  unnecessarily  heavy  arc  flash 
protection  when  working  on  lines.”) 
Consequently,  the  Agency  anticipates 
that  employers  will  only  use  this 
method  to  estimate  incident-energy 
levels  at  voltages  of  601  volts  to  15 
kilovolts  when  it  would  result  in  the  use 
of  clothing  with  a  relatively  low  arc 
rating. 

The  method  in  the  Doughty,  Neal,  and 
Floyd  paper  described  earlier  in  this 
section  of  the  preamble  is  based  on 
testing  performed  exclusively  with  an 
electrode  spacing  of  32  millimeters  (1.25 
inches)  at  600  volts  (Ex.  0430).  There  is 
no  evidence  in  the  record  that  suggests 
that  this  method  is  suitable  at  higher 
voltages,  at  which  electrode  gaps  likely 
are  significantly  longer.  Therefore, 

OSHA  finds  that  this  method  does  not 
reasonably  estimate  incident-energy 
levels  for  systems  operating  at  voltages 
above  600  volts. 

The  Agency  closely  examined  the  two 
software  calculation  methods,  ARCPRO 
and  the  heat  flux  calculator,  over  the 
voltage  range  601  volts  to  15  kilovolts. 
OSHA  performed  this  examination  in 
part  by  looking  at  the  e.stimates  of  heat 
flux  for  different  .sy.stem  parameters. 

Heat  flux  is  a  mea.sure  of  the  flow  of 
heat  energy  per  unit  area  per  second. 

The  incident  energy  from  an  electric  arc 
can  he  computed  by  ninlti])lying  the 
heat  flux,  which  has  the  units  cal/cm^- 
sec,  by  the  innnher  of  scjconds  tin;  arc 
lasts  (that  is,  the  chsiring  tinu!  or  the 
ainonni  of  time  tin;  (hivices  j)rot(!cting  a 
circuit  take  to  open  the  circuit).  The 
chsiring  time  for  circuit  |)rotectiv(! 
devic(!S  typically  is  givim  in  cycles, 
which  then  is  conv(;rted  to  seconds  hy 
dividing  the  number  of  cycles  by  the 
number  of  cycles  per  second,  n.sually 
60.  'I'he  two  software  programs, 

ARCiPRO  and  the  heat  flux  calculator, 
can  be  used  to  calculate  the  heat  flux  at 
a  given  distance  from  an  electric  arc 
with  varying  parameters  (for  example, 
arc  length,  system  voltage,  and  current). 
Figure  9  compares  the  heat  flux 
calculated  by  these  two  programs  at  380 
millimeters  (15  inches)  from  an  arc  with 
an  electrode  spacing  of  51  millimeters  (2 
inches). Note  that,  although  15 
kilovolts  is  the  voltage  input  to  these 
programs,  the  incident  energy 
calculated  by  both  programs  would  be 
the  same  at  601  volts.  The  two  programs 
only  use  the  voltage  to  verify  that  an  arc 
can  be  sustained  across  the  given 
electrode  gap.  Figure  9  shows  that  the 


In  preparing  Figure  9,  OSHA  used  the  values 
from  Table  6  in  Appendix  E  for  the  distance  to  the 
arc  and  the  electrode  spacing  corresponding  to  15 
kilovolts. 


heat  flux  calculator  produces  results 
that  can  be  more  than  50  percent  less 
than  the  results  produced  by  ARCPRO. 

After  calculating  the  incident  heat 
energy  using  ARCPRO  or  the  heat  flux 
calculator,  an  employer  can  select  arc¬ 
rated  protective  equipment.  NFPA  70E- 
2004  contains  a  widely  used,  five-level 
system  for  selecting  protective  clothing 
based  on  different  incident-energy 
levels  (Ex.  0134).  Figure  10  shows  the 
protective-clothing  arc  rating,  based  on 
the  NFPA  70E  levels,  that  employers 
would  select  based  on  the  heat-flux 
results  shown  in  Figure  9  for  each 
software  program  using  clearing  times  of 
6,  12,  and  36  cycles.  The  figures  clearly 
show  that  incident-energy  calculations 
from  the  heat  flux  calculator  can  be 
more  than  50  percent  lower  than  the 
calculations  from  ARCPRO.  This 
difference  generally  increases  with 
increasing  fault  current. 

The  documentation  for  ARCPRO 
describes  the  formulas  for  calculating 
energy  and  heat  estimates  and  the  basis 
for  that  program’s  formulas,  as  follows: 

The  ARCPRO  computer  program  i.s  based 
on  a  state-of-the-art  electrical  arc  model  .  .  . 
Temperature-dependent  gas  properties,  the 
electrode  materials  and  configuration  are 
taken  into  ac;count  in  the  model  .  .  . 

Energy  and  heat  values  computed  hy 
ARCPRO  have  hefm  verified  hy  coni])arison 
with  UKiasured  residts  from  high  current 
laboratory  t(!sts  involving  controlhid  vertical 
arcs  in  air.  ARCPRO  res\dts  have  shown  good 
agreement  with  naiasunid  vahuss  from  a 
.s()ries  of  tests  covering  the  following  ranges 
of  |)arameter.s:  Ciirnaits  from  ,'1.5  kA  to  21.,') 
kA,  arc  durations  from  4  cycles  to  :i()  cycles, 
arc  lengths  from  1  inches  to  12  inches,  and 
distanc:(!S  of  tl  inches  to  24  incluts  irom  llu! 
arc.  Il'lx.  ()4(iU| 

Ontiirio  Hydro  Technologies  (now 
known  us  Kineclrics),  the  .stnne 
coinp.iny  that  ])erform.s  high-volt;ig(!  and 
high-curr(!nt  (ileclrical  testing,  including 
arc:  testing,  developed  this  program  for 
numerous  purpo.ses.  (Sec,  for  example, 
Exs.  0469,  0501;  Tr.  283.:^’“) 
Consequently,  OSHA  concludes  that  the 
incident-energy  values  calculated  by 
this  program  relate  reasonably  to  the 
heat  energy  faced  by  employees  facing 
exposures  involving  single-phase 
electric  arcs  in  open  air.  (As  explained 
previously,  ARCPRO’s  conversion 
factors  for  exposures  involving  three- 
phase  arcs  and  arcs  in  enclosures  do  not 
reasonably  estimate  employee  exposures 
and  would  result  in  significant 
underprotection  for  workers.)  The 
Agency  believes  that  this  program  is 
highly  accurate  over  the  range  of  input 
parameters  for  which  testing  validated 
the  results,  that  is,  single-phase  arcs  in 


See  also  http://www.kinectrics.com/en/ 
serviceline /ElectricalTesting.html. 
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open  air  only.  Therefore,  OSHA  finds  arcs  in  open  air  for  systems  operating  at 

that  ARCPRO  reasonably  estimates  601  volts  to  15  kilovolts, 

incident-energy  levels  for  single-phase  billing  code  4510-26-p 


Mj^ure  9 — Heat  Mux  C'omparison — AKC.'PRO  and  Heat  Mux  (Calculator  (IIF(C) 


Figure  1 — Comparison  of  Clothing  Level  Selection  Based  on 
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On  the  other  hand,  there  is  little 
documentation  supporting  use  of  the 
heat  flux  calculator  heyond  the 
documentation  provided  by  the  NASCO 
Electric  Arc  Hazard  Support  Page, 
which  describes  the  program  (Ex. 

0467). 3’ 7  OSHA  is  aware  that  some 
employers,  electric  utilities  and  others, 
use  this  program  to  estimate  incident- 
energy  levels  and  select  appropriate  PPE 
(Ex.  0430).  However,  there  is  little 
information  in  the  record  on  which  to 
jiulge  the  heat  flux  calculator  on  its  own 
merits  or  the  results  it  produces.  In  fact, 
TVA  commented  that  it  is  “not  aware  of 
any  test  verification  of  the  results 
derived  from  the  Heat  P'lux  C^alcidator” 
(Ex.  0213).  Hocause  the  heat  flux 
calculator  provides  incident-energy 
levels  that  are  .substantially  below  the 
levels  residting  from  the  te.sting  that 
.suj)ports  AKCn’RO  and  because  there  is 
no  other  means  of  validating  the 
incident  energy  re.sults  from  this 
])rogram,  OSHA  cannot  find  that  the 
heat  flux  calculator  reasonably  estimates 
incident  heat  energy  levels  for  any 
exposures  covered  by  this  final  rule. 

Table  12  summarizes  OSHA’s 
findings  regarding  the  reasonableness  of 
using  the  various  methods  of  e.stimating 
incident  heat  energy  for  exposures 
involving  single-pba.se  and  three-phase 
arcs  in  open  air  and  in  an  enclosure  for 
voltages  of  601  volts  to  15  kilovolts. 

OSHA  expects  employers  to 
determine  the  type  of  exposure 
employees  will  face.  If  tbe  energized 
parts  are  not  in  an  enclosure,  the 
employer  may  use  a  method  appropriate 
for  single-phase  arcs  in  open  air  as  long 
as  the  employer  can  demonstrate  that 
there  is  only  one  phase  present  or  if  the 
spacings  of  the  phases  is  sufficient  to 
prevent  the  formation  of  a  three-phase 
arc.  Otherwise,  employers  must  use  a 
method  suitable  for  three-phase  arcs  in 
open  air  or  in  an  enclosure,  as 
appropriate. 

Voltages  of  more  than  15  kilovolts. 
Systems  that  operate  at  more  than  15 
kilovolts  generally  are  electric  power 
distribution  or  transmission  systems 
covered  by  existing  §  1910.269  and 
subpart  V.  Although  some  industrial 
plants  operate  systems  at  these  voltages, 
these  existing  OSHA  standards  typically 
cover  systems  operating  at  more  than  15 
kilovolts  regardless  of  whether  an 
electric  utility  or  an  industrial  operation 
operates  the  system.  (See,  for  example, 
tbe  preamble  to  the  1994  final  rule 
adopting  existing  §  1910.269  (59  FR 
4333-4335).) 


^’^The  updated  online  version  of  this  page 
contains  a  link  to  download  the  free  program 
(http://www.nascoinc.com/quick_Iinks/ 
heatflux.htm).  The  program  is  also  available  on 
other  Internet  Web  sites. 


IEEE  Std  1584a-2004  describes  the 
limits  of  its  application  as  follows: 

This  model  is  designed  for  systems 
having: 

— Voltages  in  the  range  of  208  V-15  000  V, 

three-phase. 

it  i(  tk  -k 

Use  of  this  model  is  recommended  for 
applications  within  the  parameters  stated  in 
this  subclause.  (Ex.  0425) 

Systems  operating  at  voltages  above  1 5 
kilovolts  are,  thus,  outside  the  recommended 
range  of  applications  for  the  IEEE  standard. 
Uonsequently,  OSHA  finds  that  the  IEEE 
1584  method  does  not  reasonably  estimate 
incident-energy  levels  for  .systems  operating 
at  voltages  of  more  than  15  kilovolts. 

As  noted  earlier,  the  NEEA  70E  Annex  1) 
method  gives  conservative  resnlts  for 
voltages  over  800  volts.  Eor  example,  as 
exj)lain(!d  in  the  discussion  of  Ms.  Wilmer’s 
comment  earlier  in  this  section  of  tlie 
preamble,  that  method  produces  an  incident 
heat  energy  level  of  152  cal/cnU  for  an 
ex|)osnre  involving  a  three-pha.se  arc  in  open 
air  for  a  system  of  15  kilovolts  with  a  faidt 
current  of  5,000  amjreres,  a  clearing  time  of 
34.5  cycles,  and  a  distance  from  the 
employee  to  the  arc  of  381  millimeters  (15 
inches).  In  addition,  the  NEl’A  70E  Annex  D 
method  produces  an  incident-energy  level  of 
1254  cal/cm^  for  an  exposure  involving  a 
three-phase  arc  in  open  air  for  a  .sy.stem  of 
800  kilovolts  with  a  fault  current  of  20,000 
amperes,  a  clearing  time  of  54.5  cycles,  and 
a  distance  from  the  employee  to  tbe  arc  of 
2,200  meters  (86.6  inches).^’®  These  values 
are  too  high  to  be  meaningful,  particularly  at 
the  higher  end  of  the  voltage  range. 
Employers  using  the  NFPA  70E  Annex  D 
method  to  select  arc-rated  clothing  would 
outfit  employees  in  clothing  that  exposes 
employees  to  severe  heat-stress  hazards  even 
though  the  incident  energy  is  not  high 
enough  to  warrant  such  protection.  Thus, 
OSHA  finds  that  it  is  not  reasonable  to  use 
this  method  to  estimate  incident  energy  for 
systems  of  voltages  of  more  than  15  kilovolts. 
However,  in  some  cases,  employees  may  be 
far  enough  away  from  any  potential  arc  that 
even  the  NFPA  70E  Annex  D  method  does 
not  result  in  an  estimated  incident  energy 
that  is  sufficient  to  ignite  flammable  clothing 
(2.0  cal/cm2  or  less,  as  explained  later  in  this 
section  of  the  preamble).  Because  that 
method  is  conservative,  employers  may  use 
it  to  determine  that  employee  exposure  to 
estimated  incident-heat  energy  is  not  more 
than  2.0  cal/cm^  and,  thus,  that  employees 
need  not  wear  FR  clothing  under  final 
paragraph  (g)(4)(iv). 

For  reasons  explained  previously,  OSHA 
finds  the  Doughty,  Neal,  and  Floyd  method 
does  not  reasonably  estimate  incident  energy 
for  systems  at  voltages  of  more  than  600 
volts. 


3^8  Table  9  in  proposed  Appendix  F  listed 
incident  heat  energies  for  various  voltage  ranges  of 
more  than  46  kilovolts  and  fault  currents.  These  are 
the  values  for  the  distance  to  the  arc  and  the 
electrode  spacing  used  in  that  table  for  765  to  800 
kilovolts.  The  corresponding  table  in  the  final  rule 
(Table  7  of  Appendix  E)  has  been  revised,  as 
explained  later  in  this  section  of  the  preamble,  but 
those  parameters  are  the  same  for  that  voltage  range. 


OSHA  compared  incident-energy  values 
evaluated  by  the  heat  flux  calculator  to  the 
values  computed  by  ARCPRO  at  voltages 
higher  than  15  kilovolts  using  parameters 
from  Table  8  and  Table  9  of  proposed 
Appendix  F.  The  results  of  this  comparison 
were  similar  to  the  results  of  the  comparison 
using  voltages  of  601  volts  to  15  kilovolts 
described  earlier.  The  incident  energies 
computed  by  the  heat  flux  calculator  were 
.substantially  lower  than  the  re.sults 
computed  by  ARCFRO  using  the  same 
parameters  for  systems  of  more  than  15 
kilovolts.  In  addition,  as  noted  earlier,  there 
is  no  information  in  the  record  validating  the 
incident-energy  residts  obtained  using  the 
heat  flux  calculator.  Therefore,  O.SHA 
concludes  that  the  heat  flux  calculator  does 
not  reasonably  estimate  incident  energy  from 
systems  of  more  than  15  kilovolts. 

As  noted  earlier,  verific:ation  of  the 
ARfil’RO  incident-energy  calculation  model 
occuirnxl  by  testing  a  wide  range  of  in]jut 
])arameters  (Ex.  6469).  This  model  is  mostly 
indej)endent  of  voltage  (in  other  words,  the 
nisults  do  not  vary  with  voltage);  the  program 
only  cluicks  that  the  voltage  will  su.stain  an 
arc  across  the  electrode  gap  (id.).  The 
])rogram  accepts  parameters  outside  the  range 
v(!rified  by  testing,-”-’  and  there  is  no 
evidence  in  the  record  to  indicate  that  results 
using  parameters  outside  that  range  would  be 
invalid  (id.).  As  noted  earlier,  this  program 
calculates  incident  energy  from  a  single¬ 
phase  arc  in  open  air.  OSHA  concludes  that 
this  program  accurately  calculates  incident 
heat  energy  from  such  arcs.  Therefore,  the 
Agency  finds  that  ARCPRO  reasonably 
estimates  incident  energy  from  single-phase 
arcs  in  open  air  on  systems  of  more  than  1 5 
kilovolts. 

As  mentioned  previously,  the  incident 
energy  calculated  by  ARCPRO  was 
significantly  less  than  the  actual  heat  energy 
found  when  testing  600-volt,  three-phase  arcs 
in  open  air  and  in  an  enclosure  (Ex.  0430). 
Regardless  of  voltage,  three-phase  arcs 
consume  more  power  and,  therefore,  produce 
more  energy,  and  three-phase  arcs  in  an 
enclosure  produce  even  more  heat  energy 
because  the  heat  energy  radiating  away  from 
the  worker  reflects  back  towards  the  worker 
and  because  all  of  the  convective  heat  energy 
is  directed  toward  the  worker  (Exs.  0430, 
0433). 320  Therefore,  OSHA  concludes  that 
using  unmodified  ARCPRO  results  would 
significantly  underestimate  the  amount  of 
incident  heat  energy  from  these  exposures. 
ARCPRO  provides  multiplication  factors  for 
adjusting  the  results  to  estimate  incident 
energy  from  three-phase  arcs  in  open  air  and 


31B  "ARCPRO  results  have  shown  good  agreement 
with  measured  values  from  a  series  of  tests  covering 
the  following  ranges  of  parameters;  currents  from 
3.5  kA  to  21.5  kA,  arc  durations  from  4  cycles  to 
30  cycles,  arc  lengths  from  1  [inch]  to  12  inches, 
and  distances  of  8  inches  to  24  inches  from  the  arc” 
(Ex.  0469). 

320  Convection  occurs  in  fluids  (liquids  and  gases) 
through  the  mixing  of  hot  and  cold  fluid  regions 
driven  by  pressure,  gravity,  or  mechanical  agitation. 
This  is  the  type  of  heating  that  occiurs  as  a  pot  of 
water  is  heated  to  boiling  on  a  stove.  Thermal 
radiation  occurs  when  radiation  (such  as  infrared 
radiation)  is  emitted  from  an  object  and  is  absorbed 
by  another  object.  This  is  the  type  of  heating 
provided  by  the  sun. 
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in  enclosures.321  However,  the  Agency  found 
that  those  adjustments  were  not  reasonable 
for  systems  up  to  15  kilovolts.  In  those  cases, 
there  are  alternative  calculation  methods, 
identified  in  Table  12,  that  more  accurately 
estimate  incident  energy  for  those  exposures. 
In  contrast,  there  is  no  reasonable  alternative 
for  voltages  of  more  than  15  kilovolts. 
Therefore,  because  ARCPRO  is  the  best 
available  technology  for  estimating  incident 
energy  for  three-phase  arcs  in  open  air  and 
in  an  enclosure  for  systems  operating  at  more 
than  15  kilovolts,  OSH  A  will  treat  this 
program  as  reasonably  estimating  incident 
energy  for  these  exposures  provided  the 
employer  adjusts  the  results  using  the 
conversion  factors  in  the  instructions 
included  with  the  program. 

Mr.  Tommy  Lucas  with  TVA 
maintained  that  there  are  no  nationally 
recognized  methods  of  reasonably 
estimating  incident  energy  over  60 
kilovolts  (Ex.  0213). 

As  noted  previously,  however,  OSHA 
evaluated  the  ARCPRO  computer- 
software  method  and  found  that  it 
provides  a  reasonable  estimate  of 
incident  energy  for  voltages  above  15 
kilovolts,  including  voltages  of  more 
than  60  kilovolts. 

Table  12  summarizes  OSHA’s 
findings  regarding  the  reasonableness  of 
using  the  various  methods  of  estimating 
incident  heat  energy  for  exposures 
involving  single-phase  and  three-phase 
arcs  in  open  air  and  in  an  enclosure  for 
voltages  higher  than  15  kilovolts. 

Underground  exposures,  internal 
transformer  faults,  and  other  potentially 
high  exposures.  Consolidated  Edison 
Company  of  New  York  (Con  Edison), 
commented  that  the  methodologies 
included  in  the  proposal  would  not  be 
useful  for  exposures  faced  by  its 
employees,  explaining: 

Con  Edison  has  spent  millions  of  dollars  to 
recreate  real  life  fault  situations  on  our 
system  at  a  high  power  testing  laboratory.  In 
these  recreation  scenarios  we  deliberately 
caused  cable  faults  both  in  open  air  and  in 
manholes  and  had  mannequins  wired  with 
heat  sensors  to  measure  the  incident  energies 
our  employees  could  potentially  be  exposed 
to.  Based  on  the  experience  gained  through 
thousands  of  these  faults,  both  open  air  and 
in  manholes,  we  realized  that  none  of  the 
methodologies  OSHA  now  proposes  would 
be  useful  in  conducting  an  analysis  to  arrive 
at  a  protective  scheme  for  our  employees. 

[Ex.  0157] 

Although  Con  Edison  did  not  provide 
the  results  of  its  tests,  Dr.  Mary  Capelli- 
Schellpfeffer  submitted  a  presentation 
that  Con  Edison  prepared  describing  the 


Here  are  the  conversion  factors  listed  in 
ARCPRO’s  help  system: 

Energy  for:  Multiply  by: 

1-phase  in  a  box....  1.5 

3-phase .  1.2  to  2.2 

3-phase  in  a  box....  3.7  to  6.5 

(Ex.  0468). 


company’s  tests  (Ex.  0371).  This 
presentation  did  not  include  any 
quantitative  comparisons  with  OSHA’s 
proposed  methods  of  estimating 
incident  energy.  However,  it  did 
indicate  that  Con  Edison  was  able  to 
select  appropriate  protective  garments 
that  “have  proven  to  be  effective  in  the 
protection  of  [its  employees]’’  [id.). 

The  company’s  tests  included  tests  of 
faulted  transformers  and  cable  faults  in 
manholes,  and  OSHA  acknowledges 
that  it  is  possible  for  the  incident  energy 
for  these  exposures  to  exceed  results 
obtained  using  the  IEEE  1584  method, 
which  addresses  exposures  involving 
three-phase  arcs  in  both  open  air  and 

enclosures. 322  jf  g  transformer 

experiences  an  internal  fault,  the 
transformer  oil  can  ignite,  and  the 
burning  oil  will  contribute  additional 
heat  energy  not  accounted  for  by  that 
method  (Ex.  0004). 323  Por  undergroimd 
exposures  in  manholes  and  vaults,  it  is 
possible  not  only  for  the  wall  of  the 
enclosure  close  to  the  arc  to  reflect  the 
heat  energy,  but  for  the  far  walls  to  do 
so  as  well.  The  IEEE  1584  method 
accounts  for  the  former  but  not  the  latter 
reflections  (Ex.  0425).  Because  the  IEEE 
1584  method,  if  the  voltage  is  15 
kilovolts  or  less,  and  ARCPRO,  if  the 
voltage  exceeds  15  kilovolts,  are  the  best 
available  methods  for  estimating 
incident  energy  for  three-phase  arcs  in 
open  air  or  in  enclosures,  OSHA  will 
treat  those  two  methods  as  reasonably 
estimating  incident  energy  for  the 
exposures  cited  by  Con  Edison. 

However,  these  estimates  may  not  fully 
protect  employees  from  electric-arc 
exposures  resulting  from  internal  faults 
in  transformers  or  similar  equipment  or 
from  arcs  in  underground  manholes  or 
vaults.  Despite  this  shortcoming,  the 
Agency  believes  that  using  these 
methods  to  estimate  incident  energy  and 
to  select  appropriate  protective 
equipment  in  accordance  with  the  other 
provisions  of  final  paragraph  (g)  will 
better  protect  employees  than  if 
employers  permitted  employees  to  work 
without  arc -rated  protective  equipment. 
(See,  also,  the  summary  and  explanation 


322  Because  Con  Edison  did  not  provide  the 
parameters  involved  in  its  tests,  OSHA  cannot 
determine  for  certain  what  the  exposure  was. 
However,  the  Agency  assumes  that  the  manhole  and 
cable  testing  was  performed  with  three-phase 
voltages  between  601  volts  and  15  kilovolts.  From 
Table  12,  the  IEEE  1584  method  is  the  only  method 
that  provides  a  reasonable  estimate  for  three-phase 
arcs  in  an  enclosure,  which  is  the  exposure  most 
common  in  manholes;  and  the  IEEE  1584  and  NFPA 
70E  Annex  D  methods  are  the  only  methods  that 
provide  a  reasonable  estimate  for  three-phase  arcs 
in  open  air,  which  is  the  exposure  associated  with 
three-phase  cables. 

323  See,  for  example,  the  two  accidents  described 
at  http://www.osha.gov/pls/imis/accidentsearch. 
accident  detail?id=  1 70632699e'id=l 4343594. 


of  paragraph  (g)(5),  later  in  this  section 
of  the  preamble.) 

Manipulation  of  results.  Some 
rulemaking  participants  maintained  that 
employers  could  manipulate  the 
estimate  of  incident  energy  by  selecting 
an  inappropriate  calculation  method  or 
by  varying  the  parameters,  such  as  arc 
length  or  distance  from  the  arc,  to 
achieve  desired  results.  (See,  for 
example,  Exs.  0156,  0161,  0183.)  Others 
commented  more  generally  that  the 
results  of  incident-energy  calculations 
will  vary  depending  on  the  parameters 
selected.  (See,  for  example,  Exs.  0163, 
0173,  0181.)  For  instance,  Mr.  Alan 
Blackmon  with  Blue  Ridge  Electric 
Cooperative  commented: 

Estimates  of  maximum  amounts  of  heat 
energy  to  which  an  employee  would  be 
exposed  require  making  so  many  subjective 
assumptions  as  to  render  the  calculations 
useless.  OSHA  therefore  should  drop  this 
requirement.  There  is  no  value  in  an 
estimation  that  so  easily  can  be  manipulated 
through  choosing  of,  for  example,  duration  of 
arc  and  distance  from  arc  to  employee.  [Ex. 
0183] 

The  parameters  used  by  the 
calculation  methods  discussed  earlier 
include:  the  fault  current  (usually  the 
maximum  available  fault  current),  the 
system  voltage,  the  arc  length,  the  arc 
duration,  and  the  distance  from  the  arc 
to  the  employee. 324  The  system  fixes 
most  of  these  parameters.  Each  system 
has  a  fixed  system  voltage,  fault  current, 
and  fault  clearing  time. 325  The  system 
voltage  is  a  known  “quantity.”  IEEE  Std 
1584a-2004,  Section  4.4,  explains  the 
calculation  of  the  maximum  fault 
current  based  on  known  characteristics 
about  the  circuit  involved  (Ex.  0425). 
IEEE  Std  1584a-2004  describes  how  to 
determine  the  corresponding  fault¬ 
clearing  time  by  checking  the  maximum 
fault  current  against  the  time 
characteristics  provided  by  the 
protective  device  manufacturer  as 
follows: 

An  arc-flash  hazard  analysis  should  be 
performed  in  association  with  or  as  a 
continuation  of  the  short-circuit  study  and 
protective-device  coordination  study.  The 
process  and  methodology  of  calculating 


324  IEEE  Std  1584a-2004  also  expects  the  user  to 
select  the  overcurrent  device  protecting  the  circuit 
(Ex.  0425).  However,  that  method  makes  certain 
assumptions  about  some  of  the  other  parameters,  in 
particular,  arc  duration,  that  avoid  the  need  to  enter 
those  parameters.  The  consensus  standard  also 
provides  a  generic  case  in  which  all  of  the  typical 
parameters  are  input.  IEEE  Std  1584b-2011 
provides  additional  guidance  on  selecting  arc- 
duration  times  for  different  types  of  overcurrent 
protective  devices  (that  is,  fuses,  integral-trip  circuit 
breakers,  and  relay-operated  circuit  breakers)  for  the 
generic  case. 

325  The  arc  will  last  until  the  protective  device 
opens  the  circuit.  Thus,  the  fault  clearing  time 
equals  the  duration  of  the  arc. 
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short-circuit  currents  and  performing 
protective-device  coordination  is  covered  in 
IEEE  Std  141-1993  (IEEE  Red  Book^’^)  and 
IEEE  Std  242-2001  (IEEE  Buff  Book'^^), 
respectively.  Results  of  the  short-circuit 
study  are  used  to  determine  the  fault  current 
momentary  duty,  interrupting  rating,  and 
short-circuit  (withstand)  rating  of  electrical 
equipment.  Results  of  the  protective-device 
coordination  study  are  used  to  determine  the 
time  required  for  electrical  circuit  protective 
devices  to  isolate  overload  or  short-circuit 
conditions.  Results  of  both  short-circuit  and 
protective-device  coordination  studies 
provide  information  needed  to  perform  an 
arc-flash  hazard  analysis,  [id.  3^®] 

Engineers  typically  perform  system 
coordination  studies  during  the  design 
of  the  system  and  again  periodically  and 
after  any  significant  change  to  the 
system  (Tr.  1030-1031).  If  no  initial  or 
periodic  studies  take  place,  the  system 
owner  risks  having  a  fault  on  one  part 
of  the  system  cause  an  outage  over  an 
extended  portion  of  the  system  instead 
of  having  the  fault  confined  to  the 
affected  circuit.  (See,  for  example,  269- 
Exs.  8-15,  8-16,  8-17,  8-20,  8-21,  8- 
22.)  As  required  by  existing 
§  1910.269(n)(4)(i),  employers  must 
ensure  that  a  similar  engineering 
analysis  is  performed  to  determine  the 
appropriate  ampacity  for  protective 
grounding  equipment;  this  provision 
specifies  that  protective  grounding 
equipment  must  be  “capable  of 
conducting  the  maximum  fault  current 
that  could  flow  at  the  point  of 
grounding  for  the  time  necessary  to 
clear  the  fault.”  As  noted  by  Mr.  James 
Tomaseski  of  IBEW:  “For  .  .  . 
employees  to  install  personal  protective 
grounds  on  a  circuit,  they  need  to 
establish  what  level  of .  .  .  fault 
currents  are  available,  and  that  will 
decide  what  size  grounds  they  will 
install”  (Tr.  960).  Consequently,  OSHA 
concludes  that  employers  are  likely  to 
have  information  that  the  Agency  can 
verify  about  the  system  voltage,  fault 
current,  and  clearing  times.  OSHA  will 
deem  any  manipulation  of  these 
parameters  for  purposes  of  estimating 
heat  energy  under  final  paragraph  (gK2) 
to  result  in  an  unreasonable  estimate  of 
incident  energy  in  violation  of  the 
standard. 

Table  8  in  proposed  Appendix  F 
presented  estimates  of  available  energy 
for  different  parts  of  an  electrical  system 


^^“lEEE  Std  1584b-2011  revises  this  paragraph 
and  separates  it  into  five  paragraphs.  The  revisions 
are  editorial,  except  for  updated  references  to 
relevant  IEEE  standards,  including  the  substitution 
of  IEEE  Std  551  tm.2006  (IEEE  Violet  BooJcTm)  for 
IEEE  Std  141-1993  (IEEE  Red  Book™),  and 
additional  language  explaining  that  “electrical 
system  analysis  software  may  be  used  to  simplify 
the  calculations  for  complex  distribution  systems 
.  .  .”  and  explaining  the  limitations  and  advantages 
of  such  software. 


operating  at  4  to  46  kilovolts.  Table  9  of 
proposed  Appendix  F  presented  similar 
estimates  for  systems  operating  at 
voltages  of  46.1  to  800  kilovolts.  These 
tables  were  for  open-air,  phase-to- 
ground  (that  is,  single-phase)  electric- 
arc  exposures  typical  for  overhead 
systems  operating  at  these  voltages. 

Table  8  and  Table  9  of  proposed 
Appendix  F  provided  information  on 
what  OSHA  would  consider  as 
reasonable  estimates  of  arc  length  and 
the  distance  from  the  arc  to  the 
employee,  as  described  later  in  this 
section  of  the  preamble.  OSHA  revised 
these  tables  as  described  later  in  this 
section  of  the  preamble  and  included 
them  in  the  final  rule  as  Table  6  and 
Table  7  of  Appendix  E.  OSHA  will 
consider  it  reasonable  for  an  employer 
to  use  the  Table  6  and  Table  7  estimates 
of  arc  length  and  the  distance  from  the 
arc  to  the  employee — for  single-phase 
arcs  in  open  air — for  purposes  of  the 
calculations  required  by  final  paragraph 
(g)(2).  IEEE  Std  1584a-2004  also 
provides  guidance  on  these  parameters 
(Ex.  0425). 

Reasonable  estimates  of  the  arc  gap 
(arc  length).  As  noted  earlier,  the 
exposures  covered  by  Table  6  and  Table 
7  of  Appendix  E  of  final  subpart  V,  that 
is  single-phase  arcs  in  open  air, 
typically  occur  during  overhead  line 
work.  In  this  case,  the  arc  will  almost 
always  occur  when  an  energized 
conductor  approaches  too  close  to 
ground.  Thus,  employers  can  determine 
the  arc  gap,  or  arc  length,  for  these 
exposures  by  the  dielectric  strength  of 
air  and  the  voltage  on  the  line  (Exs. 
0041,  0533). 327  'j’jjg  dielectric  strength 
of  air  is  approximately  10  kilovolts  for 
every  25  millimeters  (1  inch)  (Ex.  0041), 
with  a  minimum  arc  gap  of  51 
millimeters  (1  inch).  For  example,  at  50 
kilovolts,  the  arc  gap  would  be  50  -i- 10 
X  25,  or  125  millimeters  (5  inches). 
Although  OSHA  is  providing  this 
guidance  in  the  final  rule,  as  discussed 
later  in  this  section  of  the  preamble, 
employers  may  use  other  estimates  of 
the  arc  gap  for  single-phase  arcs  in  open 


327  Table  6  of  Appendix  E  of  final  subpart  V  uses 
a  more  conservative  arc  gap  that  equals  the 
electrical  component  of  the  minimum  approach 
distance  rather  than  a  value  corresponding  to  the 
dielectric  strength  of  air  for  the  system  voltage.  (See 
the  summary  and  explanation  for  final 
§  1926.960(c)(1),  earlier  in  this  section  of  the 
preamble,  and  Appendix  B  to  final  Subpart  V  for 
additional  information  on  determining  the  electrical 
component  of  the  minimum  approach  distance 
based  on  the  maximum  transient  overvoltage  for  a 
system  and  determining  the  dielectric  strength  of 
air  for  the  maximum  phase-to-ground  system 
voltage.)  OSHA  used  the  electrical  component  of 
the  MAD  to  create  Table  6  in  final  Appendix  E  for 
consistency  with  the  approach  used  in  similar 
tables  in  the  2007  NESC  (Ex.  0533)  and  the  2012 
NESC. 


air  if  the  estimates  reasonably  resemble 
the  actual  exposures  faced  by 
employees. 

For  three-phase  arcs  in  open  air  and 
in  enclosures,  the  IEEE  1584  method 
provides  guidance  (Ex.  0425).  That 
method  does  not  require  the  user  to 
input  an  arc  gap  [id.).  Instead,  it 
incorporates  the  arc  gap  into  its 
calculations  based  on  the  class  of 
equipment  involved.  The  user  selects 
the  type  of  equipment  involved  (for 
example,  600-volt  switchgear).  It  then 
uses  the  appropriate  bus  or  conductor 
spacings  in  that  equipment  as  the  arc 
gap  in  the  calculation  of  incident 
energy.  For  a  three-phase  arc  to  occur, 
current  must  arc  between  all  of  the 
phases.  Such  arcs  typically  occur  when 
a  conductive  object  drops  across  the 
phases  or  when  there  is  an  internal  fault 
in  the  equipment;  therefore,  OSHA 
concludes  that  it  is  reasonable  to  use  the 
bus  or  conductor  spacing  as  the  arc  gap. 
Notably,  neither  the  NFPA  70E  Annex  D 
nor  the  Doughty,  Neal,  and  Floyd 
method  require  users  to  input  an  arc 

gap- 

Reasonable  estimates  of  the  distance 
from  the  employee  to  the  arc.  All  of  the 
acceptable  methods  of  estimating 
incident  energy  require  the  user  to  input 
the  distance  from  the  arc  to  the 
employee.  This  approach  requires  some 
judgment  by  the  employer.  However, 
the  hazard  assessment  required  by  final 
paragraph  (g)(1)  will  provide 
information  that  the  employer  can  use 
to  assess  where  arcs  are  reasonably 
likely  to  occur  in  relation  to  the 
employee.  To  determine  employee 
exposure  to  hazards  from  electric  arcs  as 
required  by  final  paragraph  (g)(1),  the 
employer  must  determine  where  an 
employee  is  reasonably  likely  to  be 
when  an  arc  occurs  (in  addition  to 
whether  there  is  a  reasonable  likelihood 
that  an  arc  could  occur  in  the  first 
place). 

In  Appendix  E  to  final  subpart  V, 
OSHA  provides  guidance  on  distance 
assumptions  it  will  consider  reasonable 
for  estimating  incident  energy  for 
exposures  involving  single-phase  arcs  in 
open  air.  As  noted  earlier,  work  on 
overhead  power  lines  typically  exposes 
employees  to  single-phase  arcs  in  open 
air.  Employees  performing  this  type  of 
work  handle  conductors;  and  these 
conductors  can  contact  a  grounded 
object,  or  a  grounded  conductor  (such  as 
a  guy  or  grounding  jumper)  can  contact 
a  phase  conductor  (Ex.  0004  328] 


328  See,  for  example,  the  six  accidents  described 
at  http://www.osha.gov/pls/imis/accidcntsearch. 
accident  dctail?id=  1 70805238&id=200021004B-id= 
1 7007098 1  &'id=20 1 791 803a-id=  1 42918688‘id= 
170178370. 
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As  noted  under  the  summary  and 
explanation  for  final  paragraph  (cKl), 
earlier  in  this  section  of  the  preamble, 
much  of  the  work  performed  on 
energized  parts  operating  at  46  kilovolts 
and  less  is  done  by  employees  using 
rubber  insulating  gloves. ^29  Working  in 
a  comfortable  position  with  elbows 
bent,  an  employee  would  be 
approximately  380  millimeters  (15 
inches)  from  the  energized  conductor  on 
which  he  or  she  is  working,  measured 
from  the  employee’s  chest. Thus, 
OSHA  used  a  distance  of  380 
millimeters  (15  inches)  to  calculate  the 
incident-energy  values  in  Table  8  in 
proposed  Appendix  F  (Table  6  in  final 
Appendix  E)  and  will  deem  that  a 
reasonable  estimate  for  employers  to  use 
when  performing  incident-energy 
calculations  for  single-phase  open-air 
exposures  on  voltages  of  46  kilovolts 
and  less.  Employers  may  use  other 
distances  if  those  distances  reasonably 
resemble  the  actual  exposures  faced  by 
employees. 

TVA  maintained  that  the  380- 
millimeter  (15-inch)  distance 
assumption  for  these  exposures  was  too 
small,  commenting; 

OSHA  slates  that  an  employee’s  chest  will 
be  about  380  millimeters  (15  in.)  from  an 
energized  conductor  during  nibber  glove 
work  on  that  conductor.  A  review  of 
anthropometric  estimates  (“Anthropometry, 
I’irgonomics,  and  the  Design  of  Work”  by  S. 
Idiea.sant)  for  British  adults  (19  to  05  years 
old)  shows  that  the  elbow  to  finger  tip  length 
for  the  5th  percentile  is  440  mm  (1 7.3  inches) 
for  men  and  400  mm  (15.75  inches)  for 
women.  After  adding  a  distance  of  51  mm  (2 
inches)  for  the  arms  to  move  toward  the  front 
of  the  body  and  into  a  working  position,  the 
distance  from  the  chest  to  the  potential  arc 
point  will  be  451  mm  (17.70  inches)  for 
women  and  491  mm  (19.33  inches)  for  men. 
Based  [on]  this  data,  the  default  distance 
from  the  worker  to  the  arc  point  should  be 
451  mm  (17.76  inches)  or  about  18  inches. 
The  15-inch  distance  proposed  by  [OSHA] 
will  increase  the  calculated  arc  flash  incident 
energy,  which  means  that  employees  will 


321)  Work  is  not  performed  on  energized  parts  in 
the  46.1-  to  72.5-kilovolt  range  using  rubber 
insulating  gloves.  The  maximum  voltage  rating  for 
rubber  insulating  gloves  is  36  kilovolts.  (See  Table 
li-4  to  final  §  1926.97.)  The  phase-to-ground  voltage 
on  a  72.5-kilovolt  circuit  is  41.8  kilovolts,  which  is 
above  tbe  maximum  use  voltage  for  rubber  gloves. 
Minimum  approach  distances  are  set  for  the  46.1- 
to  72.5-kilovolt  range  based  on  the  rubber  insulating 
glove  work  technique  because  rubber  insulating 
glove  work  is  performed  close  to  energized  parts  in 
this  voltage  range.  For  the  purposes  of  estimating 
incident-energy  levels,  the  Agency  believes  that  the 
most  likely  electric  arc  will  generally  involve  live 
parts  the  employee  will  be  handling,  which  will  be 
energized  at  46  kilovolts  or  less. 

330  Rubber  insulating  gloves  with  leather 
protectors  and  rubber  insulating  sleeves  normally 
cover  the  employee’s  arms.  This  equipment 
provides  protection  against  incident  heat  energy 
(Exs.  0373,  0466;  Tr.  434). 


have  to  wear  heavier  protection  within  the 
area  of  the  arc  flash  boundary.  This  heavier 
protection  is  not  warranted  based  on 
anthropometric  data.  IEEE  1584  states  that  a 
typical  distance  is  455  mm  (17.91  inches)  to 
the  arc  for  cable  work  and  low  voltage 
panelboards  and  motor  control  centers.  It  is 
recommended  that  the  final  rule  adopt  457 
mm  (18  inches)  as  the  default  distance  to  the 
arcing  point.  [Ex.  0213] 

OSHA  does  not  dispute  tlie 
antliroponietric  data  described  by  TVA. 
However,  the  Agency  does  not  agree 
with  TVA’s  application  of  this  data  to 
rubber  glove  work.  An  employee 
working  in  a  comfortable  position  on  a 
conductor  will  have  his  or  her  upper 
and  lower  arms  at  an  angle  of  about  60 
degrees  (269-Ex.  8-5).  This  position 
forms  an  equilateral  triangle  with  the 
sides  produced  by  the  upper  arm,  the 
lower  arm,  and  the  distance  between  the 
employee’s  chest  and  the  conductor. 
Therefore,  the  distance  from  the 
energized  part  to  the  worker’s  chest  is 
the  same  as  the  distance  between  the 
energized  part  and  the  worker’s  elbow. 
Although  the  95th  percentile  distance 
between  the  elbow  and  the  fingertip 
may  be  440  millimeters  (17.3  inches), 
the  conductor  will  be  closer  than  that 
distance  because  it  will  originate  at  the 
crotch  between  the  thumb  and  the  palm 
rather  than  at  the  fingertip  (id.). 
Subtracting  60  millimeters  (2.4  inches) 
from  the  length  of  the  lower  arm,  which 
is  a  conservative  approximation  of  the 
distance  between  the  middle  fingertip 
and  the  crotch  between  the  thumb  and 
the  palm,  yields  a  distance  of  380 
millimeters  (15  inches).  This  is  the 
approximate  distance  between  an 
employee  using  rubber  gloves  on  an 
energized  conductor  and  the  live  part, 
which  also  is  the  same  distance  as  the 
estimated  distance  TVA  was 
challenging.231  OSHA  does  not  dispute 
the  IEEE  Std  1584  distance  mentioned 
hy  TVA;  however,  the  IEEE  distances 
are  for  cables  and  enclosed  equipment, 
not  for  open  conductors  in  air  (which 
involve  the  use  of  rubber  insulating 
gloves).  The  Agency  concludes  that  the 
distance  from  the  arc  to  the  employee 
should  be  different  for  these  exposures, 
as  explained  later.  Consequently,  OSHA 
concludes  that  380  millimeters  (15 
inches)  is  a  reasonable  distance  to 
assume  between  the  employee  and  the 
arc  for  work  hy  employees  using  rubber 
gloves  involving  exposures  to  single¬ 
phase  arcs  of  up  to  46  kilovolts  in  open 
air. 

At  voltages  higher  than  46  kilovolts, 
employees  must  use  live-line  tools  or 


331  OSHA’s  approach  is  identical  to  the  approach 
taken  by  the  2007  NESC  in  Table  410-1  (Ex.  0533). 
(The  2012  NESC  retains  this  approach  in  Table 
410-2.) 


the  live-line  barehand  technique  to 
handle  energized  parts. 332  por  this 
work,  OSHA  considers  it  reasonable  to 
calculate  incident-energy  exposures  for 
single-phase  open-air  arcs  using  a 
distance  from  the  employee  to  the  arc 
that  is  equal  to  the  applicable  minimum 
approach  distance  minus  twice  the  arc 
length.  In  this  case,  the  employee  would 
be  at  the  minimum  approach  distance 
from  the  energized  part, 333  where  OSHA 
assumes  the  arc  occurs,  and  subtracting 
twice  the  arc  length  from  that  distance 
accounts  for  movement  of  the  arc  334 
and  for  small  errors  in  judging  and 
maintaining  the  minimum  approach 
distance.  There  is  no  evidence  on  the 
record  that  this  distance  is 
unreasonable,  and  the  Agency  received 
no  adverse  comments  on  that 
assumption.  Therefore,  OSHA 
concludes  that,  for  exposures  involving 
single-phase  arcs  in  open  air  when 
employees  perform  work  using  live-line 
tools,  a  reasonable  estimate  of  the 
distance  from  the  arc  to  the  employee  is 
the  minimum  approach  distance  minus 
twice  the  arc  length. 

Table  9  in  proposed  Appendix  F  only 
covered  work  on  systems  operating  at 
more  than  46  kilovolts.  The  Agency 
recognizes  that  some  employers  require 
their  employees  to  use  live-line  tools  on 
voltages  of  46.0  kilovolts  and  less.  (See, 
for  example,  Exs.  0125,  0127,  0159.) 
Therefore,  the  Agency  is  extending 
Table  7  in  final  Appendix  E  to  cover 
these  lower  voltages  as  well.  'I'able  7 
ajiplies  whenever  employees  use  live- 
line  tools,  irre.spective  of  voltage, 
because  OSHA  based  the  table  on  the 
work  method,  not  on  the  voltage.  OSHA 
also  revised  the  titles  of  Table  6  and 
Table  7  in  final  Appendix  E  to  indicate 
that  they  are  applicable  to  work  using 


331!  Although  the  rest  of  this  discussion  roiates  to 
work  porformod  using  livo-line  tools,  an  employer 
can  use  the  same  teschnique  to  reasonably  estimate 
the  distance  from  the  employee  to  the  electric  arc 
when  the  employee  is  performing  live-line 
barehand  work.  An  employee  performing  live-line 
barehand  work  is  at  the  potential  of  the  conductor 
and  is  maintaining  the  applicable  minimum 
approach  distance  from  ground.  From  the  worker’s 
perspective,  the  dangerous  potential  is  ground,  not 
the  conductor  to  which  he  or  she  is  bonded.  In  that 
case,  the  employer  can  reasonably  assume  that  the 
arc,  if  one  occius,  will  be  close  to  objects  at  ground 
potential  as,  for  example,  if  an  energized  conductor 
drops  onto  a  grounded  tower  leg,  or  at  the  potential 
of  other  phase  conductors  as,  for  example,  if  a 
phase  conductor  drops  on  another  phase  conductor 
below. 

333  The  design  of  the  live-line  tool  keeps  the 
employee  at  a  distance  from  the  energized  part 
equal  to,  or  greater  than,  the  applicable  minimum 
approach  distance. 

334  When  the  arc  initiates,  the  worker  is  likely  to 
react  by  pulling  the  live-line  tool  away  from  the 
energized  part  and  toward  himself  or  herself.  This 
action  would  pull  the  arc  toward  the  worker.  If  the 
worker  reacts  in  the  opposite  direction,  then  he  or 
she  would  get  closer  to  the  arc. 
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rubber  insulating  gloves  and  live-line 
tools,  respectively,  rather  than  work  on 
systems  based  on  voltage  as  proposed. 

One  mechanism  for  reducing 
estimated  incident  energy  is  to  move  the 
employee  farther  away  from  the  electric 
arc.  One  way  to  accomplish  this 
objective  is  to  use  live-line  tool  work 
methods  with  a  larger  minimum 
approach  distance  than  the  minimum 
distance  required  by  paragraph  (cKl)  of 
final  §  1926.960.  OSHA  encourages 
employers  to  use  such  methods  to 
reduce  incident-energy  levels.  If  an 
employer  requires  an  employee  to 
maintain  a  minimum  approach  distance 
greater  than  the  minimum  distance 
required  by  paragraph  (c)(1),  OSHA 
would  deem  it  reasonable  for  the 
employer  to  use  an  estimate  of  the 
distance  from  the  employee  to  the  arc 
that  reflects  the  employer-imposed 
minimum  approach  distance  rather  than 
the  minimum  approach  distance 
required  by  the  standard. 


Work  that  exposes  employees  to 
three-phase  arcs  in  open  air,  or  single¬ 
phase  or  three-phase  arcs  in  enclosures, 
typically  involves  the  employee 
working  at  a  greater  distance  from 
energized  parts  than  is  the  case  when  an 
employee  is  working  on  a  single  phase 
conductor  of  an  overhead  line.  For 
example,  employees  typically  perform 
work  on  energized  equipment  using 
insulating  tools  or  test  equipment  on  the 
energized  parts  or  by  operating  the 
equipment  or  removing  covers.  In  the 
first  two  cases,  that  is,  using  insulated 
tools  or  test  equipment  on  energized 
parts,  the  employee  will  be  working 
with  arms  extended.  In  the  latter  two 
cases,  that  is,  operating  the  equipment 
or  removing  covers,  employees  would 
be  working  with  their  hands  near  the 
outside  of  equipment.  OSHA  believes 
that,  in  all  four  cases,  it  is  reasonable  to 
assume  that  the  employee  is  working  at 
a  greater  distance  from  the  energized 


parts  than  an  employee  working  with 
rubber  insulating  gloves  on  energized 
overhead  line  conductors.  IEEE  Std 
1584a-2004  uses  distances  based,  at 
least  in  part,  on  the  dimensions  of  the 
equipment  enclosirre  (Ex.  0425). 

Because  IEEE  designed  that  standard  to 
address  a  wide  range  of  equipment, 
OSHA  believes  that  the  IEEE  approach 
is  broadly  applicable  to  work  on 
energized  equipment.  The  IEEE 
approach  is  explained  in  Section  4.8  of 
that  standard  as  follows; 

Arc-flash  protection  is  always  based  on  the 
incident  energy  level  on  the  person’s  face 
and  body  at  the  working  distance,  not  the 
incident  energy  on  the  hands  or  arms.  The 
degree  of  injury  in  a  burn  depends  on  the 
percentage  of  a  person’s  skin  that  is  burned. 
The  head  and  body  are  a  large  percentage  of 
total  skin  surface  area  and  injury  to  these 
areas  is  much  more  life  threatening  than 
burns  on  the  extremities.  Typical  working 
distances  are  shown  in  [the  following  table:) 


Classes  of  equipment 


Typical  working 
distance®  (mm) 
[inches] 


15  kV  switchgear  .  910  [36] 

5  kV  switchgear  .  910  [36] 

Low-voltage  switchgear  .  610  [24] 

Low-voltage  MCCsi^^^i  and  panelboards  .  455  [18] 

Cable .  455  [18] 


“Typical  working  distance  is  the  sum  ot  the  distance  between  the  worker  standing  in  front  of  the  equipment,  and  from  the  front  of  the  equip¬ 
ment  to  the  potential  arc  source  inside  the  equipment,  [/ct.336] 

IEEE  Std  1584a-2004 — IEEE  Guide  for  Performing  Arc-Flash  Hazard  Calculations — Amendment  1 — Reprinted  with  permission  from  IEEE — 
Copyright  2004,  by  IEEE.  (Table  revised  from  original). 


Tlioro  is  no  ovidonco  on  the  record 
that  the  distances  in  IEEE  Std  1584- 
2004  for  three-phase  arcs  in  open  air  or 
single-phase  or  three-phase  arcs  in 
enclosures  are  unreasonable.  Therefore, 
OSHA  concludes  that  the  distances  in 
IEEE  Std  1584-2004  described  earlier 
are  reasonable  estimates  for  the  distance 
from  the  employee  to  the  electric  arc  for 
three-phase  arcs  in  open  air,  and  single¬ 
phase  and  three-phase  arcs  in 
enclosures,  for  voltages  up  to  15 


kilovolts.  Al)ove  that  voltage,  employers 
must  consider  equipment  enclosure  size 
and  the  working  distance  to  the 
employee  in  selecting  a  distance  from 
the  employee  to  the  arc.  The  Agency 
will  consider  a  distance  reasonable 
when  the  employer  bases  it  on 
equipment  size  and  working  distance. 

Summary  and  discussion  of  general 
issues  related  to  incident-energy 
calculation  methods.  Table  12,  Table  13, 
and  Table  14  in  this  preamble 


summarize  OSHA’s  findings  related  to 
methods  employers  can  use  to  e.stimate 
incident  heat  energy  as  required  by  final 
paragraph  (g)(2).  OSHA  included  these 
tables  in  Appendix  E  to  Snbpart  V  in  the 
final  rule  to  enable  employers  to  readily 
select  incident-energy  calculation 
methods  and  input  parameters  that 
OSHA  will  consider  reasonable  and 
acceptable  for  compliance  with 
paragraph  (g)(2)  of  final  §  1926.960. 


Table  12— Selecting  a  Reasonable  Incident-Energy  Calculation  Method^ 


Incident-energy  caiculation  method 

600  V  and  less  ^ 

601  V  to  15  kV2 

More  than  1 5  kV 

10) 

30)a 

30)b 

10) 

30)a 

30)b 

10) 

30)a 

30)b 

NFPA  70E-2004  Annex  D  (Lee  equation)  ^  . 

Y 

N 

N 

N4 

N4 

Doughty,  Neai,  and  Floyd  . 

Y 

■■ 

BSfl 

BSB 

N 

N 

N 

IEEE  Std  1584-20045  . 

WBm 

Y 

BSB 

BSB 

Y 

N 

N 

ARCPRO  . 

U 

N 

BH 

BB 

BB 

N 

Y6 

Y6 

Key: 

1®:  Single-phase  arc  in  open  air 


335  Motor  control  center. 


336  IEEE  Std  1584b-2011  makes  editorial  changes  English  units  to  the  table.  The  metric  distances  in 
to  the  quoted  paragraph  and  adds  a  column  with  the  table  remain  unchanged. 
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34>a:  Three-phase  arc  in  open  air 

3<l>b:  Three-phase  arc  in  an  enclosure  (box) 

Y:  Acceptable:  produces  a  reasonable  estimate  of  incident  heat  energy  from  this  type  of  eiectric  arc 

N:  Not  acceptable:  does  not  produce  a  reasonable  estimate  of  incident  heat  energy  from  this  type  of  electric  arc 

Y-C:  Acceptable:  produces  a  reasonable,  but  conservative,  estimate  of  incident  heat  energy  from  this  type  of  electric  arc. 

Notes: 

’  Although  OSHA  will  consider  these  methods  reasonable  for  enforcement  purposes  when  employers  use  the  methods  in  accordance  with  this 
table,  employers  should  be  aware  that  the  listed  methods  do  not  necessarily  result  in  estimates  that  will  provide  full  protection  from  internal  faults 
in  transformers  and  similar  equipment  or  from  arcs  in  underground  manholes  or  vaults. 

2  At  these  voltages,  the  arc  is  presumed  to  be  three-phase  unless  the  employer  can  demonstrate  that  only  one  phase  is  present  or  that  the 
spacing  of  the  phases  is  sufficient  to  prevent  a  multiphase  arc  from  occurring. 

3The  entries  for  NFPA  70E-2004  Annex  D  (Lee  equation)  apply  equally  to  NFPA  70E-2012,  and  the  comparable  table  in  Appendix  E  refers  to 
NFPA  70E-2012  Annex  D  (Lee  equation). 

'•Although  OSHA  will  consider  this  method  acceptable  for  purposes  of  assessing  whether  incident  energy  exceeds  2.0  cal/cm^,  the  results  at 
voltages  of  more  than  15  kilovolts  are  extremely  conservative  and  unrealistic. 

^Tne  entries  for  IEEE  Std  1584-2004  apply  equally  to  IEEE  1584-2011,  and  the  comparable  table  in  Appendix  E  refers  to  IEEE  Std  1584  with 
this  latest  amendment. 

®OSHA  will  deem  the  results  of  this  method  reasonable  when  the  employer  adjusts  them  using  the  conversion  factors  for  three-phase  arcs  in 
open  air  or  in  an  enclosure,  as  indicated  in  the  program’s  instructions. 

Table  13— Selecting  a  Reasonable  Arc  Gap 


Class  of  equipment 


Single-phase  arc 
mm 

(inches) 


Three-phase  arc 
mm  • 
(inches) 


Cable  .  NA2  .  13(0.5) 

Low  voltage  MCCs  and  panelboards .  NA .  25  (1 .0) 

Low-voltage  switchgear .  NA .  32  (1 .25) 

5-kV  switchgear .  NA .  104  (4.0) 

15-kV  switchgear  .  NA .  152  (6.0) 

Single  conductors  in  air,  15  kV  and  less  .  51  (2.0)3 .  Phase  conductor  spacing. 

Single  conductor  in  air,  more  than  1 5  kV  .  Voltage  in  kV  times  2.54  (0.1),  but  no  less  than  51  Phase  conductor  spacing. 

mm  (2  inches)  3. 


•  Source:  IEEE  Std  1584a-2004. 

2“NA”  =  not  applicable. 

3 Table  6  of  Appendix  E  of  final  Subpart  V  uses  a  more  conservative  arc  gap  that  equals  the  electrical  component  of  the  minimum  approach 
distance  rather  than  a  value  corresponding  to  the  dielectric  strength  of  air  for  the  system  voitage,  which  forms  the  basis  for  the  values  in  this 
table. 


Table  14— Selecting  a  Reasonable  Distance  From  the  Employee  to  the  Arc 


Class  of  equipment 


Single-phase  arc 
mm  (inches) 


Three-phase  arc 
mm  (inches) 


Cable .  NA*  . 

Low  voltage  MCCs  and  panelboards  .  NA . 

Low-voltage  switchgear  .  NA . 

5-kV  switchgear  .  NA . 

1 5-kV  switchgear  .  N A . 

Single  conductors  in  air  (up  to  46  kilovoits),  work  with  rub-  380  (15)  . 

ber  insulating  gloves. 

Single  conductors  in  air,  work  with  live-line  tools  and  live-  MAD  -  {2x  kVx  2.54) 
line  barehand  work.  (MAD  -  {2x  kV  /^  0))" 


*  “NA”  =  not  applicable. 
tThe  terms  in  this  equation  are: 

MAD  =  The  applicable  minimum  approach  distance,  and 
kV  =  The  system  voitage  in  kilovolts. 


455  (18) 
455  (18) 
610  (24) 
910  (36) 
910  (36) 
NA 


NA 


With  the  guidance  provided  here  and 
in  Appendix  E  to  final  subpart  V,  OSHA 
believes  that  employers  will  be  able  to 
reasonably  estimate  incident-energy 
levels  as  required  by  final  paragraph 
(g)(2).  The  Agency  expects  that,  upon 
inspection,  it  will  be  able  to  detect  any 
manipulation  of  input  parameters 
designed  to  undermine  the  purpose  and 
requirements  of  this  final  rule. 

In  enforcing  paragraph  (g)(2)  of  the 
final  rule,  the  Agency  will  accept  as 
reasonable  any  estimates  made 
following  the  guidance  in  the  preamble 
and  in  Appendix  E.  Employers  may 


depart  from  this  guidance  as  long  as  the 
methods  and  variables  used  to  calculate 
incident  heat  energy  relate  reasonably  to 
the  electric-arc  exposures  actually  faced 
by  employees.  Duke  Energy  pointed  out 
that  “standard  writing  committees  .  .  . 
are  continuing  to  address  the  electric- 
arc  hazards,  specifically  NFPA  70E, 

IEEE  Std  1584-2002,  and  technical 
papers  written  by  the  lEEE/ESMOLi^^’] 
committee”  (Ex.  0201).  These  efforts 
may  result  in  additional  sources  of 
information  for  employers  to  use  in 


Electrical  Safety  and  Maintenance  of  Lines. 


estimating  incident  heat  energy  for 
purposes  of  final  paragraph  (g)(2). 

Several  rulemaking  participants  noted 
that  IEEE  and  NFPA  are  undertaking  a 
joint  research  effort  to  address  issues 
related  to  methods  of  calculating 
incident  heat  energy  from  electric  arcs. 
(See,  for  example,  Exs.  0177,  0201, 

0227;  Tr.  1095,  1128-1129.)  These 
rulemaking  participants  recommended 
that  OSHA  delay  the  rulemaking 
pending  the  results  of  this  research.  For 
example,  Ms.  Kathy  Wilmer,  testifying 
on  behalf  of  EEI,  stated: 
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In  2005,  IEEE  and  NFPA  sponsored  a  joint 
task  force  whose  charge  was  to  develop  a 
research  and  test  plan  intended  to  address 
technical  issues,  including  those  raised  by 
the  calculation  methods.  It  will  be  several 
years,  however,  before  the  results  of  the 
lEEE/NFPA  Research  and  Test  Plan 
Committee  are  available  to  employers.  [Tr. 
1095] 

EEI  recommended  that  “OSHA  wait 
for  NFPA  and  IEEE  to  answer  some  of 
[the]  questions”  related  to  the 
calculation  methods  (Tr.  1129). 

As  noted  by  Ms.  Wilmer,  the  results 
of  any  research  conducted  as  a  result  of 
the  lEEE-NFPA  joint  effort  may  be  years 
away.  Today,  the  final  results  of  this 
research  are  not  available.  OSHA 
concludes  that  there  is  sufficient 
information  in  the  rulemaking  record  to 
determine  that  existing  calculation 
methods  can  reasonably  estimate 
incident  heat  energy  from  electric  arcs. 
Therefore,  the  Agency  does  not  believe 
that  it  is  necessary  to  wait  for  IEEE  and 
NFPA  to  complete  the  research.  In  the 
future,  this  research  may  result  in 
additional  sources  of  information  for 
employers  estimating  incident  heat 
energy  for  the  purposes  of  final 
paragraph  (g)(2). 

Note  2  to  paragraph  (g)(2),  which  is 
being  adopted  without  substantive 
change  from  the  proposal,  explains  that 
paragraph  (g)(2)  does  not  require  the 
employer  to  estimate  the  heat-energy 
exposure  for  every  job  task  performed 
by  each  employee.  The  note  indicates 
that  the  employer  may  make  broad 
estimates  that  cover  multiple  system 
areas  provided  that:  (1)  The  employer 
uses  reasonable  assumptions  about  the 
energy-exposme  distribution  throughout 
the  system,  and  (2)  the  estimates 
represent  the  maximum  exposure  for 
those  areas. 

Proposed  Appendix  F  explained  that 
the  employer  could  use  the  maximum 
fault  current  and  clearing  time  to  cover 
several  system  areas  at  once. 

NIOSH  expressed  concern  that, 
following  this  guidance,  an  employer 
could  estimate  incident  energy  based  on 
the  maximum  available  fault  current, 
even  though  a  higher  incident-energy 
level  is  possible  with  a  lower  fault 
current  (Ex.  0130).  NIOSH  explained: 

[Proposed  Note  2  to  paragraph  (g)(2)  and 
proposed  Appendix  F]  suggest  that  the  point 
in  a  power  system  that  has  the  highest 
available  fault  current  will  also  have  the 
maximum  heat  energy  hazard  in  the  event  of 
an  arcing-fault.  [T]he  heat  energy  released 
during  an  arcing-fault  is  a  function  of  both 
current  and  duration  (clearing  time).  The 
maximum  heat  energy  hazard  may  be  at  a 
point  in  the  system  where  available  fault 
current  is  less  than  the  system  maximum  and 
may  consequently  have  a  longer  clearing 
time.  This  longer  clearing  time  is  due  to  the 


inverse-time  characteristic  of  many  circuit 
protection  components  such  as  fuses  and 
relays  (the  higher  the  fault  current,  the  more 
quickly  the  circuit  protection  components 
will  clear  the  fault).  [Id.] 

NIOSH  recommended  “providing  a 
more  detailed  explanation  of  the 
interdependence  of  current  and  clearing 
time  with  respect  to  arcing-fault 
hazards,”  and  indicated  that  “NFPA 
70E-2004  provides  an  example  of  such 
an  explanation”  [id.). 

OSHA  recognizes  that  fault  current 
lower  than  the  maximum  available  fault 
current  can  produce  a  higher  incident 
energy.  The  maximum  fault  current, 
also  known  as  the  bolted-fault  current, 
occurs  when  the  fault  has  no 
impedance,338  as  if  the  two  conductors 
were  bolted  together.  The  current  in  an 
electric  arc  is  never  as  high  as  the 
maximum  available  fault  current 
because  the  arc  itself  has  some 
impedance,  and  this  lowers  the  fault 
current.  All  of  the  incident-energy 
calculation  methods,  except  ARCPRO, 
account  for  this  reduction  (Exs.  0134, 
0425,  0430,  0469). 

As  NIOSH  notes,  when  the  current  is 
less  than  the  maximum  available  fault 
current,  the  protective  devices  for  the 
circuit  may  take  longer  to  clear  the  fault, 
resulting  in  longer  clearing  times.  IEEE 
Std  1584a-2004  accounts  for  this 
difference  in  clearing  times  and  for 
variations  in  arc  current  with  arc  voltage 
in  the  formulas  it  uses  to  calculate 
incident  energy  (Ex.  0425).  The  other 
methods  use  the  clearing  time 
corresponding  to  the  fault  current  used 
to  calculate  the  incident  energy. 

However,  the  fault  current  and  the 
clearing  times  used  to  calculate  incident 
energy  in  these  calculations  are  only 
approximations  of  the  values  that  might 
occur  in  an  actual  fault.  Like  the 
distance  from  the  employee  to  the  arc 
and,  in  some  cases,  the  arc  length,  the 
fault  current  and  clearing  time  in  an 
actual  fault  likely  will  be  different  from 
the  fault  current  and  clearing  time  used 
to  calculate  incident  energy.  The  final 
rule  requires  that  the  employer’s 
estimate  of  incident  energy  be 
reasonable,  not  that  it  be  a  precise 
estimate  of  the  maximum  possible 
incident  energy.  Lower  fault  current 
may  produce  a  higher  incident  energy, 
but  so  would  exposures  with  the 
employee  closer  to  the  arc.  Other 
variations,  such  as  short  clearing  times 
(which  can  occur  if  the  arc  self- 
extinguishes)  or  longer  distances 
between  the  employee  and  the  arc, 
could  lead  to  lower  incident  energy. 


33B  Impedance  is  the  effective  resistance  of  an 
electric  circuit  to  alternating  current.  It  includes  the 
combined  effects  of  ohmic  resistance  and  reactance. 


Considering  the  evidence  in  the  record 
as  a  whole,  the  Agency  believes  that 
using  maximum  fault  current  in 
estimating  incident  energy  will  produce 
reasonable  estimates  of  the  exposures 
faced  by  employees. 

Mr.  John  Vocke  with  Pacific  Gas  and 
Electric  Company  stated  that  his 
company  conducted  testing  to  verify  the 
values  in  Table  8  and  Table  9  in 
proposed  Appendix  F  (Ex.  0185).  He 
maintained  that  the  incident-energy 
values  provided  in  those  tables  may  be 
inaccurate. 

As  noted  earlier,  the  Agency 
concluded  that  the  ARCPRO  method,  on 
which  OSHA  based  the  incident-energy 
values  in  proposed  Table  8  and  Table  9, 
reasonably  estimates  incident  energy 
from  single-phase  arcs  in  open  air  on 
systems  of  more  than  600  volts.  Mr. 
Vocke  did  not  provide  the  parameters 
used  in,  or  the  results  of.  Pacific  Gas 
and  Electric  Company’s  testing.  For 
example,  it  is  not  clear  from  Mr.  Vocke’s 
comment  whether  the  testing  was  with 
single-phase  arcs  in  open  air.  If  not, 
then  the  Agency  would  expect  their 
results  to  differ  from  the  values  in 
proposed  Table  8  and  Table  9. 

As  described  earlier,  OSHA  based 
Table  8  and  Table  9  in  proposed 
Appendix  F  on  calculations  using 
ARCPRO  and  designed  those  tables  to 
cover  a  wide  range  of  exposures  faced 
by  employees  performing  overhead  line 
work.  TVA  noted  that  these  tables  had 
little  application  and  expressed  concern 
that  employers  would  misuse  the  tables, 
commenting: 

We  believe  the  use  of  tables,  e.g.,  *  *  * 
proposed  Tables  8  &  9,  have  limited 
application  for  estimating  heat  energy  for 
electrical  circuits  common  to  the  electric 
utility  industry.  The  footnotes  to  these  tables 
instruct  users  to  use  other  methods  if  the 
circuit  assumptions  in  the  tables  are  not 
applicable  to  the  circuit  being  analyzed.  Our 
concern  is  that  many  companies  will  not 
understand  the  limitations  of  these  tables  or 
choose  to  ignore  the  instruction  to  use  other 
methods.  Either  of  these  actions  could  result 
in  under  estimating  the  arc  flash  hazard. 
***** 

[W]e  do  not  agree  with  the  “table”  method 
approach.  We  believe  that  for  many 
exposures  in  generating  and  transmission 
facilities  OSHA’s  proposed  Tables  8  and  9 
will  not  be  useful  to  employers  for  selecting 
arc  flash  protection.  The  tables  are 
misleading  because  in  reality  there  are  too 
many  circuits  with  parameters  that  do  not 
meet  the  table  use  criteria.  OSHA  states  in 
[proposed  Appendix  F]  that  employers  will 
need  to  use  other  methods  in  situations  not 
addressed  by  Table  8  or  Table  9.  We  believe 
that  an  accepted  method  should  be  used  to 
calculate  arc  flash  incident  energies  and 
recommend  that  the  final  rule  not  include 
tables  like  proposed  Table  8  and  Table  9  for 
selecting  arc  flash  protection.  [Ex.  0213] 
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OSHA  believes  that  Table  8  and  Table 
9  from  proposed  Appendix  F  (Table  6 
and  Table  7  in  final  Appendix  E,  which 
OSHA  revised  as  described  elsewhere  in 
this  section  of  the  preamble)  serve  as 
relatively  simple  ways  for  employers  to 
estimate  incident  energy.  The  SBREFA 
Panel  Report  specifically  recommended 
that  OSHA  consider  including  such 
tables  in  the  standard  (Ex.  0019).  The 
National  Electrical  Safety  Code 
committee  adopted  provisions  on 
protection  from  electric  arcs  that 
included  tables  similar  to  the  ones  in 
the  proposal  (Ex.  0480).  Mr.  James 
Tomaseski  of  IBEW  supported  the 
proposed  tables  and  stated  that  the 
values  in  those  tables  represent 
“common  exposures  out  on  distribution 
lines”  (Tr.  939 — 940).  Mr.  Brian  Erga 
with  ESCI  also  supported  proposed 
Table  8  and  Table  9,  testifying: 

ESCI  fully  supports  the  table  8  and  table 
9  in  the  appendix  of  this  proposal  as  a  way 
of  providing  a  method  of  choosing  some  FR 
clothing  for  workers  or  small  companies. 

It  will  allow  a  company  to  figure  out,  take 
their  fault  current,  their  clearing  time,  go  into 
a  table,  and  find  .  .  .  some  clothing  that 
might  be  appropriate,  buy  that  for  them,  and 
feel .  .  .  assured  that  they  were  doing  what 
they  could  do  and  .  .  .  what  OSHA  would 
require.  [Tr.  1246-1247] 

The  Agency  concludes  that  Table  8  and 
Table  9  in  proposed  Appendix  F  will 
assist  employers  in  complying  with  the 
requirement  in  final  paragraph  (g)(2)  to 
estimate  incident  heat  energy  and  that 
the  tables  reasonably  represent 
exposures  in  electric  distribution 
systems,  as  noted  by  Mr.  Tomaseski,  if 
not  transmission  systems.^s®  (See,  also, 
Mr.  Erga’s  testimony  at  Tr.  1247:  “I 
passed  table  8  and  table  9  around  to  my 
customers.  All  of  them  feel  it  looks  very 
good  and  looks  very  straightforward  for 
them  to  follow.  And  they  feel  pretty 
comfortable  that  they  would  be  willing 
to  get  into  an  FR  program  using  [those] 
table[s]  .  .  .  .”)  Consequently,  OSHA  is 
including  the  tables  in  final  Appendix 
E,  with  revisions  as  described  elsewhere 
in  this  section  of  the  preamble.  OSHA 
agrees  with  TVA  that  it  is  important  for 
employers  to  heed  the  notes  to  these 
tables,  which  limit  their  application  to 
rubber  insulating  glove  work  (Table  6) 
and  live-line  tool  work  (Table  7) 
involving  exposure  to  single-phase  arcs 
in  open  air.  OSHA  further  agrees  that 
these  tables  are  of  little,  if  any,  use  in 


Allhcni}>h  thoro  is  iu)thin{>  in  Iho  record  tlial 
stains  explicitly  that  Tahlo  9  ropro.sonts  ac;tual 
exposures  for  einjjloyees  working  on  transmission 
systems,  the  existence  of  similar  tables  in  the  2007 
Nh.SC  (Kx.  O.'iSS)  aiul  the  2012  NIvSC  strongly 
sngge.sts  that  'I'ahle  9  does  reasonably  re|)resenl 
transmission  (!X|>osnres.  ('l'al)le  H  of  ])ro])o.sed 
Ap))endix  !■'  covers  only  distribution  voltages.) 


electric  power  generating  plants,  where 
most  of  the  exposures  come  from  three- 
phase  arcs.  Nevertheless,  the  Agency 
believes  that  many  employers, 
especially  small  ones,  will  find  these 
tables  useful. 

Mr.  Tom  Cbappell  of  Southern 
Company  suggested  that  the  final  rule 
not  require  incident-energy  estimates  for 
voltages  of  600  volts  and  less,  arguing 
that  these  systems  do  not  pose  the  same 
risk  as  higher  voltage  systems: 

This  proposed  language  would  require  that 
the  employer  make  estimates  of  the 
maximum  available  heat  energj'  to  which 
employees  are  exposed  to  at  600  volts  and 
below  as  well  as  those  above  600  volts.  We 
do  not  believe  this  to  be  reasonable.  Even 
OSHA  recognizes  that  the  risks  of  exposures 
at  600  volts  and  below  do  not  carry  the  same 
risk  as  those  above  600  volts  since  the 
proposed  regulations  do  not  require  flame 
resistant  clothing  at  voltages  600  volts  and 
below.  Additionally,  Note  2  suggests  making 
broad  estimates  that  cover  multiple  system 
areas,  and  further  gives  an  example  of  how 
that  may  be  done  for  distribution  circuits. 
Both  of  these  suggest  that  the  OSHA’s  intent 
was  not  to  cover  systems  operating  at  600 
volts  or  less  where  such  broad  estimates  are 
meaningless  and  not  possible.  We 
recommend  that  estimates  of  heat  energy  not 
be  required  for  systems  operating  at  600  volts 
and  below  and  that  engineering  controls  and 
work  practices  be  used  for  these  systems  so 
that  contact  is  avoided.  This 
recommendation  would  be  consistent  with 
NESC  proposed  language.  [Ex.  0212] 

Mr.  Chappell  misunderstood  the 
rationale  behind  OSHA’s  final  rule. 

First,  Note  2  to  proposed  paragraph 
(g)(2),  which  OSHA  is  adopting  without 
substantive  change,  contained  an 
example,  clearly  identified  as  such,  of 
how  to  estimate  incident  heat  energy 
over  a  wide  area.  There  are  other 
possible  circuits  that  might  be  suitable 
for  wide  estimates.  In  addition,  the  note 
only  addresses  circuits  that  are  far- 
ranging,  such  as  transmission  and 
distribution  circuits.  Circuits  that 
operate  at  600  volts  and  less  are  found 
normally  as  services  or  as  feeder  or 
branch  circuits  inside  electric  power 
generation  plants.  (See,  for  example, 
269-Exs.  8-5,  8-17,  8-20,  8-21,  8-22.) 
These  circuits  do  not  normally  extend 
for  miles;  each  of  them  usually  serves  a 
single  facility.  Second,  OSHA  does  not 
agree  that  600-volt  systems  produce 
lower  amounts  of  incident  energy  or 
pose  a  lower  risk  of  burn  injury  to 
employees  than  higher  voltage  systems. 
'I’he  rationale  behind  the  requirement  in 
final  §  1926.960(g)(4)(i)  that  employees 
exposed  to  contact  with  circuit  jiarts 
ojierating  at  more  titan  600  volts  wear 
flame-re.si.staiit  clothing  relates  to  tbe 
reduced  likelibood  that  contact  with  a 
circuit  jtart  mitirgi/.ed  at  lower  voltages 


would  produce  an  electric  arc  tbrougb, 
and  ignite,  tbe  clotbing.  As  noted  under 
tbe  summary  and  explanation  for  final 
paragraph  (g)(4)(i),  many  commenters 
noted  that  systems  operating  at  600 
volts  and  less  are  capable  of  producing 
extremely  high  levels  of  incident 
energy,  sometimes  even  higher  than 
systems  operating  at  higher  voltages.  For 
example,  Mr.  Paul  Hamer  stated,  “Many 
systems  and  equipment  operating  at  600 
volts  and  below  have  severe  arc-flash 
hazards  .  .  .”  (Ex.  0166).  In  addition, 
TVA  noted: 

The  magnitude  of  the  heat  energy  in  480 
V  arc  flash  accidents  is  greater  [than  at 
voltages  higher  than  600  volts]  because  of  the 
following:  1.  The  single  phase  fault  typically 
propagates  to  three  phase  fault.  2.  The 
clearing  times  in  generating  plants  are 
typically  longer.  3.  The  arc  flash  energy  is 
typically  forced  into  one  direction  (arc  in  a 
box).  [Ex.  0213] 

Therefore,  while  there  may  not  be  an 
ignition  hazard  from  contact  at  the 
lower  voltages,  burn  hazards  at  these 
voltages  may  still  be  serious  and  require 
arc-rated  protective  equipment. 

For  these  reasons,  OSHA  is  not 
adopting  Mr.  Chappell’s 
recommendation.  The  Agency  believes 
that  it  is  just  as  important  to  estimate 
incident-energy  levels  for  systems 
operating  at  600  volts  and  less  as  it  is 
for  systems  of  higher  voltages.  Without 
an  estimate  of  incident  energy,  an 
employer  would  not  be  able  to  select 
appropriate  arc -rated  protective 
equipment  for  employees  exposed  to 
these  voltages  in  accordance  with  final 
§  1926.960(g)(5). 

Some  rulemaking  participants 
maintained  that  incident-heat-energy 
exposures  change  over  time.  (See,  for 
example,  Exs.  0126,  0163;  Tr.  404-405.) 
For  instance,  Ms.  Susan  O’Connor  with 
Siemens  Power  Generation  commented 
that  “if  new  equipment  is  added  or  the 
available  fault  current  to  the  plant  from 
the  utility  changes,  the  entire 
calculations  change.  The  arc  faults 
become  a  moving  target”  (Ex.  0163). 
Noting  that  fault  current  can  change 
hourly,  Mr.  James  Shill  with 
Electricities  of  North  Carolina  testified: 

[l]n  one  of  my  fir.st  as.signmonts  in  the 
power  company  I  wa.s  in  charge  of 
coordinating  the  equipment,  and  fault 
currents  change  hourly,  [lit  depends  on 
where  your  source  of  energy  comes  from.  [Tr. 
4041 

'i’be  final  rule  does  not  retjuire 
employers  to  estimate  incident-energy 
levels  on  a  moment-by-moment  basis. 

As  indicated  by  Note  2  to  jiaragrapb 
(g)(2),  tbe  final  rule  jiermits  employers 
to  niiike  broad  listiinates  of  incidttnt- 
energy  (ixpostirt!,  providttd  tbose 
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estimates  re])resent  the  reasonably 
expected  maximum  exposures,  'rhere 
would  be  no  need  to  perform  additional 
calculations  when  changes  to  the  system 
would  lower  incident  energy.  In 
addition,  as  long  as  the  protective 
clothing  and  other  protective  equipment 
selected  by  the  employer  will  protect 
against  the  incident  energy,  including 
any  increase  caused  by  changes  to  the 
system,  the  final  rule  does  not  require 
the  employer  to  reconduct  the  incident- 
energy  estimates  required  by  paragraph 
(gK2). 

The  Agency  believes  that  employers 
will  select  arc-rated  protective 
equipment,  not  on  the  basis  of  estimates 
for  individual  circuits,  but  on  the  basis 
of  what  levels  will  provide  protection 
for  broad  areas  of  the  employers’ 
systems.  For  instance,  an  employer 
could  select  a  base  clothing  outfit  rated 
at  8  cal/cm.2  This  clothing  would  be 
acceptable  as  long  as  the  estimated 
energy  levels  are  less  than  that  value. 
Accordingly,  OSHA  believes  that  an 
employer  can  take  measures  to 
minimize  the  number  of  times  it  must 
perform  additional  calculations.  For 
example,  an  employer  using  Table  6  or 
Table  7  in  final  Appendix  E,  can  select 
an  incident-energy  estimate  for  a 
maximum  number  of  cycles  at  a  given 
level  of  fault  current  on  a  particular 
circuit.  As  long  as  any  change  to  the 
circuit  does  not  increase  the  fault 
current  or  clearing  time  beyond  the  fault 
current  and  clearing  time  used  in 
selecting  a  value  from  the  table,  the 
employer  would  not  have  to  make 
additional  estimates.  The  employer  then 
would  know  that  as  long  as  relay 
settings  (which  affect  clearing  time)  and 
transformer  kilovolt-ampere  ratings 
(which  affect  maximum  fault  current) 
stay  below  the  values  on  which  the 
employer  bases  the  selection  of 
incident-energy  level,  then  employees 
would  remain  safe,  and  the  employer 
would  remain  in  compliance.  Thus,  the 
employer  could  avoid  having  to 
reestimate  incident-energy  levels  simply 
by  limiting  the  types  of  changes  that 
could  be  made  to  a  circuit  or  by 
selecting  protective  clothing  and  other 
protective  equipment  that 
accommodates  any  changes  that  will  be 
made.  As  Mr.  Donald  Hartley  of  IBEW 
testified:  “[If]  you  don’t  find  that  [the 
fault  current  and  clearing  times]  are 
.substantially  different  jthen]  you  may 
not  have  to  change  what  it  is  yo\i  were 
doing”  (Tr.  1031—1032).  On  the  other 
hand,  it  is  ])o.s.sihle  that  eiujiloyers  that 
do  not  adecpiately  ])lan  changes  to  their 
.systems  will  need  to  reestiuiate  incident 
h(!at  energy  for  .some  of  their  circuits. 

O.SHA  (loes  not  expect  employers  to 
account  for  unanticipated  changes  to 


their  sy.stems  in  e.stimating  incident- 
energy  levels.  As  Mr.  Shill  noted,  it  is 
possible  that  an  unanticipated  system 
change  could  increase  incident  energy. 
F’or  example,  an  unidentified  faulty 
relay  could  substantially  increase  the 
clearing  time  and,  thus,  an  employee’s 
potential  incident-energy  exposure. 
However,  final  paragraph  (g)(2)  does  not 
require  employers  to  anticipate  such 
events.  The  estimates  required  by  this 
paragraph  are  for  normal  operating 
conditions. 

For  these  reasons,  OSHA  concludes 
that  concerns  that  employers  would 
need  to  constantly  update  their 
incident-energy  estimates  are  largely 
baseless.  To  the  extent  that  employers 
must  update  these  estimates,  the 
Agency’s  regulatory  analysis  fully 
accounts  for  periodic  updates.  (See 
Section  VI,  Final  Economic  Analysis 
and  Regulatory  Flexibility  Analysis, 
later  in  the  preamble.) 

Some  commenters  maintained  that 
employers  would  need  to  hire 
consultants  to  perform  the  incident- 
energy  calculations  required  by  final 
paragraph  (g)(2).  (See,  for  example,  Exs. 
0163,  0178;  Tr.  375-376,  563.)  Mr. 

James  Shill  of  Electricities  of  North 
Carolina  testified:  “Even  if  professional 
engineers  know  the  method  to  use  in 
calculating  maximum  available  heat 
energy,  small  electric  utilities  often  do 
not  have  such  qualified  personnel  on 
staff.  Instead,  small  utility  businesses 
will  be  faced  with  hiring  outside 
consultants  to  perform  this  work  for 
each  job  at  each  workplace,  and  for  each 
employee”  (Tr.  375-376). 

OSHA  agrees  with  these  commenters 
that  small  employers  may  need  to  hire 
consultants  to  perform  or  assist  in  the 
preparation  of  incident-energy 
calculations.  Even  some  larger  utilities 
hire  consultants  to  help  perform 
incident-energy  calculations  (Tr.  1197). 
The  Agency  understands  that  estimating 
incident  heat  energy  demands  some 
electrical  engineering  expertise.  OSHA 
believes  that  most  employers  that  work 
on  electric  power  generation, 
transmission,  and  distribution  systems 
have  .such  engineering  expertise 
available.  As  noted  by  some  witnesses, 
these  e.stimates  require  much  of  the 
same  knowledge  and  skill  as  other 
a.ssessments  needed  to  operate, 
maintain,  and  work  on  electric  power 
generation,  tran.smi.s.sion,  and 
distribution  systems  (Tr.  1030-1032).  In 
any  event,  OSlIA’s  e.stimate  of  the  co.sts 
a.ssociated  with  complying  with 
paragraph  (g)(2)  in  the  final  ride 
accounts  for  the  jio.ssihility  that,  in  some 
instances,  con.sultauts  will  junform  the 
reijuired  e.stimates.  (See  Siictiou  VI, 

Final  I'icouomic  Analysis  and 


Regulatory  Flexibility  Analysis,  later  in 
this  preamble.) 

Some  rulemaking  participants 
.suggested  that  contractors  would  have 
difficulty  estimating  incident  energy  or 
would  not  be  able  to  perform  the 
estimates  at  all.  (See,  for  example,  Exs. 
0162,  0169,  0234,  0501;  Tr.  1326-1327, 
1335-1336.)  For  instance.  Quanta 
Services  noted  that  utility  operators 
frequently  do  not  know  the  maximum 
fault  current  on  their  systems,  making  it 
“difficult  [for  contractors]  to  determine 
the  maximum  fault  current”  (Ex.  0234). 
The  Davis  H.  Elliot  Construction 
Company  suggested  that  utilities  might 
provide  worst-case  estimates  to  their 
contractors  because  of  potential  liability 
concerns  (Exs.  0156,  0206,  0231). 

OSHA  understands  that  contractors 
may  face  challenges  in  estimating 
incident  heat  energy  as  required  by 
paragraph  (g)(2)  in  the  final  rule.  The 
requirements  in  final  §  1926.950(c)(1), 
which  specifies  that  host  employers 
provide  information  about  their  systems 
to  contract  employers,  should  ensure 
that  contractors  have  the  information 
they  need  to  estimate  incident  energy. 
Paragraph  (c)(l)(iii)  of  final  §  1926.950 
specifically  requires  host  employers  to 
provide  information  to  enable  contract 
employers  to  perform  the  assessments 
required  by  the  final  rule.  This  would 
include  information  contractors  need  to 
estimate  incident  heat  energy  as 
required  in  final  §  1926. 960(g)(2). in 
any  case  in  which  the  host  employer 
does  not  provide  the  contractor  with 
necessary  information  and,  therefore, 
violates  this  final  rule,  contractors  can 
use  other  (albeit  less  certain)  means  of 
estimating  the  system  parameters 
needed  to  perform  incident-energy 
calculations.  Contractors  can  estimate 
fault  currents  through  the  ratings  of  the 
transformers  supplying  the  circuit 
and  clearing  times  from  the  type  of 
overcurrent  devices  protecting  the 
circuit  (Ex.  0425;  269-Ex.  8-15).  The 
Agency  assumes  that,  when  utilities  are 


the  economic  analysis,  OSHA  assumes  that 
costs  related  to  estimating  incident  energy  will  be 
borne  only  by  host  employers.  The  Agency 
anticipates  that,  for  economic  reasons,  host 
employers  will  provide  the  results  of  their  estimates 
to  contract  employers  even  though  the  final  rule 
lines  not  reijuire  them  to  do  so.  See  Section  VI, 

Final  Kconomic  Analysis  and  Regulatory  Flexibility 
Analysis,  later  in  the  preamble. 

:i4i  j.'of  oxamjile,  a  contractor  can  estimate  the 
fault  lairrent  on  the  secondary  side  of  a  transformer 
on  a  radial  sy.stem  by  calculating  the  fault  current 
at  the  transformer,  whic:h  is  eipial  to  the  transformer 
rating  divided  by  the  product  of  the  ])er-unit 
im|)edance  and  the  voltage  (fix.  (Ii:i4). 

IFl':i':  .Sid  1.')H4a-2004  gives  the  clearing  limes 
for  a  wide  range  of  circuit  protective  devices  (Fx. 
()42.'i).  Contractors  also  can  try  to  obtain  clearing 
times  from  a  number  of  other  sources,  including  the 
manufacturer. 
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not  providing  this  information, 
contractors  already  are  using  these 
methods  when  determining  the  size  of 
grounds  necessary  under  existing 
§  1910.269(n)(4)(i)  (“Protective 
grounding  equipment  shall  he  capable 
of  conducting  the  maximum  fault 
current  that  could  flow  at  the  point  of 
grounding  for  the  time  necessary  to 
clear  the  fault.”)  There  is  no  evidence  in 
the  record  that  utilities  are  currently 
providing  unduly  conservative 
estimates  of  fault  current  or  clearing 
times  to  contractors  for  the  purposes  of 
existing  §  1910.269(n)(4)(i),  and  it  seems 
unlikely  that  they  would  provide 
different  estimates  after  this  final  rule 
becomes  effective.  Consequently,  the 
Agency  concludes  that  the  concerns 
specific  to  contractors  are  baseless. 

Several  commenters  suggested  that 
proposed  paragraph  (g)(2)  was  too 
vague.  (See,  for  example,  Exs.  0126, 

0152,  0227;  Tr.  1095-1097.)  For 
instance,  Ms.  Jean  Thrasher  with 
Community  Electric  Cooperative 
commented:  “With  undefined  terms  in 
the  equation  and  no  firm  guidelines 
from  OSHA  the  employer  has  the 
potential  to  be  cited  even  though  they 
performed  a  good  faith  appraisal  but  the 
inspector  disagreed  with  the  values 
chosen”  (Ex.  0152). 

OSHA  made  it  clear  in  this  preamble 
and  in  Appendix  E  to  final  Subpart  V 
that  the  employer  is  free  to  choose  any 
method  for  estimating  incident  energy 
that  results  in  a  reasonable  estimate  of 
incident  heat  energy  to  which  the 
employee  would  be  exposed.  Appendix 
li  jirovides  guidance  on  how  to  estimate 
incident  heat  energy  and  information  on 
aj)])roaches  that  OSHA  will  recognize  as 
reasonable  for  performing  those 
estimates.  In  the  final  rule,  OSHA 
revised  Note  1  to  paragraph  (g)(2)  to 
further  clarify  what  constitutes 
c:ompliance  with  that  paragraph.  The 
revised  note  provides  that:  (1)  OSHA 
will  deem  employers  that  follow  the 
guidance  in  Appendix  E  to  be  in 
compliance  with  paragraph  (g)(2),  and 
(2)  employers  can  choose  another 
method  of  estimating  incident  heat 
energy  if  the  chosen  method  reasonably 
predicts  the  incident  energy  to  which 
the  employee  would  be  exposed.  (Note 
1  in  the  proposal  simply  referred  to  the 
appendix  for  guidance.)  Employers  can 
rely  on  the  guidance  in  this  preamble 
and  final  Appendix  E  to  select  methods 
and  input  parameters  accepted  by 
OSHA  for  compliance  with  final 
paragraph  (g)(2).  Accordingly,  the 
Agency  concludes  that  paragraph  (g)(2) 
in  the  final  rule  is  not  unenforceably 
vague. 

Proposed  paragraph  (g)(2)  would  have 
required  employers  to  make  “a 


reasonable  estimate  of  the  maximum 
available  heat  energy  to  which  the 
employee  would  be  exposed.”  OSHA 
concludes  that  this  language  might  not 
accurately  convey  the  purpose  of  the 
proposed  rule  and,  therefore,  could 
confuse  the  regulated  community.  For 
example,  as  should  be  clear  from  the 
foregoing  explanation  of  what  OSHA 
will  consider  a  “reasonable  estimate,” 
the  Agency  believes  that  it  is  reasonable 
to  estimate  incident-energy  exposmes 
based  on  the  location  where  an 
employee  is  reasonably  expected  to  be 
working  when  an  arc  occurs.  However, 
as  explained  earlier,  the  maximum  heat 
energy  will  occur  within  the  arc  plasma, 
and  the  Agency  concludes  that  it  is  not 
necessary  to  estimate  heat  energy 
assuming  that  the  employee  is  close 
enough  to  the  arc  to  be  within  the 
plasma  field.  In  addition,  as  explained 
previously,  the  choice  of  methods  and 
other  input  parameters  also  can  affect 
the  calculated  incident  energy.  To 
clarify  that  the  Agency  is  expecting  a 
reasonable  estimate,  and  not  an  estimate 
of  the  maximum  heat  energy,  OSHA 
replaced  the  phrase  “a  reasonable 
estimate  of  the  maximum  available  heat 
energy”  in  paragraph  (g)(2)  in  the 
proposed  rule  with  “a  reasonable 
estimate  of  the  incident  heat  energy”  in 
the  corresponding  provision  in  the  final 
rule.  The  Agency  believes  that  the  final 
rule  more  accurately  reflects  the 
purpose  of  this  provision  and  will 
clarify  .some  of  the  confusion  related  to 
the  requirement  to  estimate  incident- 
energy  levels. 

NI()SH  .stated  that  arc  warning  labels 
woidd  he  valuable  h)r  new  or  upgraded 
in.stallations  (Ex.  0130).  NIQSH 
explained  its  j)o.sition  as  follows: 

Arc  warninf>  labels  that  explain  the  voltage, 
available  fault  current,  Arc  Hazard  Category, 
the  A'l’FV  of  the  required  protective  clothing, 
and  the  approach  distances  w'ould  he  a 
valuable  addition  to  all  new  or  upgraded 
in.stallations.  Such  information,  as  calculated 
by  the  .sjcstems’  designers,  would  then  be 
readily  available  to  the  workers  who  need  to 
maintain  such  .systems.  Many  commercial 
power  systems  analysis  packages  can 
automatically  generate  these  labels  as  part  of 
the  systems  design  and  analysis  procedure. 
Having  labels  on  new  equipment  would 
eliminate  the  need  for  the  employer  to 
estimate  arc  hazards  by  providing  calculated 
engineering  data,  [id.] 

OSHA  decided  against  requiring  arc- 
hazard  warning  labels  such  as  those 
recommended  by  NIOSH.  OSHA 
believes  that  the  employer  can 
effectively  provide  information  on  arc 
hazards  and  the  required  protective 
measures  in  other  ways.  Employers 
must  train  their  employees  in  the 
recognition  of  electrical  hazards. 


including  hazards  from  electric  arcs, 
and  the  proper  use  of  PPE,  including  FR 
and  arc-rated  clothing,  as  required  by 
final  §  1926.950(b)(2)(v)  and  (b)(2)(iv), 
respectively.  The  employer  can  use 
several  methods  other  than  labels  to 
ensure  that  employees  wear 
appropriately  rated  protective 
equipment,  including  requiring  a 
minimum  level  of  protection  that  will 
cover  most  exposures  and  including  the 
arc  rating  on  work  orders.  OSHA 
believes  that  these  other  measures  are 
likely  to  be  more  effective  than  warning 
labels  since  they  inform  the  employee  of 
the  appropriate  rating  before  the 
employee  arrives  at  the  jobsite.  If  the 
employer  relies  on  labels,  employees 
may  arrive  at  the  jobsite  without 
properly  rated  protective  equipment.  In 
addition,  OSHA  does  not  believe  that 
providing  labels  on  transmission  and 
distribution  installations  is  feasible  or 
effective.  It  is  not  possible  to  label  the 
entire  length  of  a  transmission  or 
distribution  line,  and  installing  labels  at 
switching  points  would  not  prove 
effective  or  useful  to  employees  whose 
work  is  remote  from  those  switching 
points.  Therefore,  OSHA  is  not  adopting 
the  requirement  for  arc-hazard  warning 
labels  recommended  by  NIOSH. 

Prohibited  clothing.  Paragraph  (g)(3), 
which  is  being  adopted  with  only  minor 
changes  from  the  proposal,  requires  the 
employer  to  en.sure  that  emjjloyees 
(ixposed  to  hazards  from  flames  or 
(!lectric  arcs  do  not  wear  clothing  that 
coidd  either  melt  onto  their  skin  or 
ignite  and  continue  to  hum  when 
exj)o.sed  to  flames  or  tlie  heat  energy 
estimated  under  final  paragraph  (g)(2). 
This  rule  is  e(iuivalont  to  existing 
§  191().269(l)(6)(iii),  although  OSllA 
revised  the  language  to  explicitly 
prohibit  clothing  that  coidd  melt  onto 
an  employee’s  skin  or  ignite  and 
continue  to  hurn.-^'’-^  Final  paragraph 
(g)(3)  en.sures  that  employees  exposed  to 
electric  arcs  do  not  wear  clothing 
presenting  the  mo.st  severe  burn 
hazards. 

A  note  following  this  provision  lists 
fabrics,  including  acetate,  nylon, 
polyester,  and  rayon,  that  the  final  rule 
specifically  prohibits  unless  the 


existing  rule  prohibits  clothing  that  could 
increase  the  extent  of  injuries  to  an  employee.  The 
Agency  interprets  this  rule  as  prohibiting  clothing 
that  could  melt  or  that  could  ignite  and  continue 
to  burn  in  the  presence  of  an  electric  arc  faced  by 
an  employee.  (See,  for  example.  Memorandum  to 
the  Field  dated  August  10, 1995,  from  James  W. 
Stanley,  “Guidelines  for  the  Enforcement  of  the 
Apparel  Standard,  29  CFR  1910.269(1)(6),  of  the 
Electric  Power  Generation,  Transmission,  and 
Distribution  Standard.”  This  memorandum  is 
available  at  http://m\w.osha.gov/pIs/oshaweb/ 
owadisp.showjiocument?p_ 
tabIe=INTERPRETA  TIONSe-pJd=21 878.) 
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employer  demonstrates  that  the  clothing 
is  treated  or  worn  in  such  a  manner  as 
to  eliminate  the  hazard.  In  the  proposed 
rule,  this  note  was  the  same  as  the  note 
following  existing  §  1910.269(lK6)(iii). 

In  the  preamble  to  the  proposal,  OSHA 
requested  comments  on  whether  it 
should  add  any  other  fabrics  posing 
similar  hazards  to  the  note. 

Many  commenters  recommended 
adding  polypropylene  to  the  list  of 
prohibited  fabrics.  (See,  for  example, 

Exs.  0148,  0183,  0233,  0239;  Tr.  563- 
564.)  Mr.  Mark  Zavislan,  representing 
NRECA,  testified: 

Polypropylene  is  a  synthetic  fabric  under 
heat  conditions.  It  melts.  It’s  terrible.  I  have 
not  witnessed  it  in  an  arc  type  of  exposure, 
but  I  was  an  EMT  for  several  years,  and  one 
of  the  worst  injuries  I  have  ever  seen,  vehicle 
accident  involving  a  fire,  an  individual 
wearing  long  underwear  made  out  of  this 
material,  and  it  was  pretty  ugly. 

So  I  think,  if  you  are  looking  at  the  heat 
exposures  from  an  arc,  you’ve  got  the 
potential  for  the  same  type  of  damage.  [Tr. 
564] 

OSHA  finds  that  this  evidence 
indicates  that  polypropylene  can  melt. 
Although  Mr.  Zavislan’s  testimony  did 
not  indicate  that  this  fabric  is  likely  to 
melt  in  an  arc  exposure,  it  does  indicate 
that,  if  polypropylene  is  exposed  to 
sufficient  heat,  it  will  melt.  In  this 
regard,  OSHA  believes  that  the  heat 
generated  by  a  arc  flash  is  at  least  as 
s(;vere  as  the  heat  generated  by  a  vehicle 
fire.  Oonsequently,  OSHA  is  adding 
j)olyproj)ylene  to  the  list  of  jjrohibited 
fabrics  contained  in  tbe  note  following 
paragraph  (g)(3)  in  the  final  rule. 

Two  commenters  suggested  adding 
acrylic  fibers  to  the  list  in  the  note, 
although  they  did  not  provide  any 
evidence  that  this  fabric  melts  or  ignites 
and  continues  to  burn  when  expo.sed  to 
electric  arcs  (Exs.  0148,  0213).  While 
OSHA  decided  against  adding  acrylic 
fibers  to  the  list  of  prohibited  fabrics 
contained  in  the  note,  the  Agency 
observes  that  the  note’s  list  of  the  types 
of  fabric  prohibited  by  final 
§  1926.960(g)(3)  is  not  exhaustive. 
Employers  must  ensure  that  employees 
do  not  wear  clothing  made  from  an 
acrylic  fiber  if  such  clothing  could  melt 
onto  the  skin  or  ignite  and  continue  to 
burn  when  exposed  to  the  heat  energy 
estimated  under  final  paragraph  (g)(2), 
regardless  of  whether  the  note  lists  the 
fabric.  One  of  the  two  commenters  that 
advocated  adding  acrylic  fibers  to  the 
note  was  ASTM.  ASTM  has  extensive 
experience  with  testing  materials.  The 
Agency  suspects  that  acrylic  fibers  will 
melt  onto  the  skin  or  easily  ignite  and 
continue  to  burn  in  the  presence  of  an 
electric  arc,  although  it  did  not  arrive  at 
this  conclusion  in  this  rulemaking. 


Two  commenters  recommended 
removing  rayon  from  the  list  of 
prohibited  fabrics  contained  in  the 
proposed  note  (Exs.  0166,  0228,  0235). 
These  commenters  pointed  out  that 
rayon  is  a  cellulose-based  synthetic  fiber 
that  bums  but  does  not  melt. 

OSHA  included  rayon  as  one  of  the 
prohibited  fabrics  on  the  basis  of 
evidence  in  the  record  for  the  1994 
§  1910.269  rulemaking  (59  FR  4389;  59 
FR  33658-33659,  33661).  In  that 
rulemaking,  the  Agency  described  the 
evidence  and  rationale  for  prohibiting 
certain  fabrics  as  follows: 

The  IBEW  introduced  a  videotape, 
produced  by  the  Duke  Power  Company, 
demonstrating  the  effects  of  different  types  of 
clothing  upon  exposure  to  electric  arcs  (Ex. 
12-12).  This  tape  provides  clear  evidence  of 
the  hazards  of  wearing  clothing  made  from 
certain  untreated  synthetic  fabrics,  such  as 
polyester,  acetate,  nylon,  and  rayon. 

•k  ic  "k  i:  i( 

Therefore,  for  exposed  employees, .  .  . 
final  §  1910.269  adopts  a  requirement  that 
these  employees  be  trained  in  the  hazards 
related  to  the  clothing  that  they  wear  [and 
prohibits]  apparel  that  could  increase  the 
extent  of  injuries  received  by  a  worker  who 
is  exposed  to  an  electric  arc.  OSHA  has  also 
included  a  note  ...  to  indicate  the  types  of 
clothing  fabrics  that  the  record  demonstrates 
are  hazardous  to  wear  by  employees  exposed 
to  electric  arcs. 

The  requirement  is  intended  to  prohibit  the 
ty])es  of  fabrics  shown  in  the  Duke  Power 
Oomjjany  videotape  to  bo  expected  to  cau.se 
more  severe  injuries  than  would  otherwise  be 
antici])ated.  These  include  sucli  untreated 
materials  as  j)olyester  and  rayon,  unless  the 
(!in])loyee  is  otherwise  ])rotected  from  the 
(iffects  of  their  burning.  |5!t  I'K  as 

corrected  at  5!)  EK  tliltiSH] 

'I’ho  Duko  video  iiulicatod  that  rayon 
ignites  easily  in  the  juesence  of  electric 
{ires  (269-Ex.  12—12).  Exi.sting 
§  1910.269(l)(6)(iii)  and  final  paragraph 
(g)(3)  prohibit  clothing  that  can  ignite 
and  continue  to  burn,  in  addition  to 
fabrics  that  can  melt  onto  the  skin  in  the 
presence  of  electric  arcs.  The  evidence 
in  the  record  indicates  that  rayon  meets 
this  criterion.  Therefore,  OSHA  is  not 
removing  rayon  from  the  list  of 
prohibited  fabrics. 

When  flame-resistant  clothing  is 
required.  Proposed  paragraph  (g)(4) 
would  have  required  employees  to  wear 
flame-resistant  clothing  whenever:  (1) 
The  employee  was  subject  to  contact 
with  energized  circuit  parts  operating  at 
more  than  600  volts  (proposed 
paragraph  (g)(4)(i));  (2)  an  electric  arc 
could  ignite  flammable  material  in  the 
work  area  that,  in  turn,  could  ignite  the 
clothing  of  an  employee  nearby 
(proposed  paragraph  (g)(4)(ii));  or  (3) 
molten  metal  or  electric  arcs  from 
faulted  conductors  in  the  work  area 


could  ignite  the  employee’s  clothing 
(proposed  paragraph  (g)(4)(iii)).  A  note 
to  proposed  paragraph  (g)(4)(iii) 
indicated  that  this  provision  would  not 
apply  to  conductors  capable  of  carrying, 
without  failure,  the  maximum  available 
fault  current  for  the  time  the  circuit 
protective  devices  take  to  intercept  the 
fault.  In  such  instances,  conductors 
would  not  melt  from  the  fault  current 
and,  therefore,  could  not  ignite  the 
employee’s  clothing.  The  conditions 
listed  in  proposed  paragraph  (g)(4) 
address  several  bum  accidents 
examined  by  OSHA  involving  ignition 
of  an  employee’s  clothing  (Exs.  0002, 
0003,  0004).344 

OSHA  reworded  the  introductory  text 
to  paragraph  (g)(4)  in  the  final  rule  to 
clarify  what  clothing  must  be  flame- 
resistant  and  to  make  it  consistent  with 
provisions  in  final  paragraphs  (g)(5)(i) 
through  (g)(5)(v)  that  permit  some  types 
of  non-flame-resistant  clothing  in  lieu  of 
arc-rated  clothing  in  certain  conditions. 
(See  the  discussion  of  the  difference 
between  flame-resistant  and  arc-rated 
clothing  under  the  summary  and 
explanation  for  final  paragraph  (g)(5), 
later  in  this  section  of  the  preamble.) 

The  language  in  final  paragraph  (g)(4) 
makes  it  clear  that  only  the  outer  layer 
of  clothing  must  be  flame-resistant.  This 
requirement  recognizes  that  some 
c;ompanies  successfully  use  lOO-percent 
cotton  T-.shirts  under  FR  shirts.  (Set;,  for 
example,  Tr.  1345-1346.)  NFFA  7()E- 
2004  also  recognizes  the  u.se  of  non¬ 
flame-resistant  clothing  under  llame- 
re.sislant  clothing  as  jmwiding  adetjuate 
protection  against  electric-{;rc  b{iz{irds  in 
certain  situations  (Ex.  0134).  In  any 
(;vent,  final  panigraph  (g)(3)  prohibits 
tlie  u.se  of  flammable  layers  of  clothijig 
beneath  flame-resistant  outer  clothing 
whenever  doing  so  poses  a  burn  hcizard. 

I’or  reasons  explained  later,  OSHA  is 
adopting  in  the  final  rule  paragraphs 
(g)(4)(i)  through  (g)(4)(iii)  (including  the 
note)  largely  as  proposed.  The  Agency  is 
culding  a  new  paragraph  (g)(4)(iv)  that 
requires  employees  to  wear  flame- 
resistant  clothing  whenever  the  incident 
heat  energy  estimated  under  paragraph 
(g)(2)  exceeds  2.0  cal/cm^.  See  the 
explanation  of  this  new  paragraph  later 
in  this  section  of  the  preamble. 

Several  rulemaking  participants 
argued  that  some  employers  are 
providing  adequate  protection  for  their 
employees  by  requiring  them  to  wear 
1 00-percent  cotton  (that  is,  that  flame- 
resistant  clothing  is  unnecessary).  (See, 
for  example,  Exs.  0187,  0238,  0506;  Tr. 


3'*'*  See,  for  example,  the  four  accidents  described 
at  http://www.osha.gov/pts/imis/accidentseaTch. 
accident_detail?id=596304&id=14418776&id= 

J  70238109&-id=202043758. 
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543-544.)  For  instance,  Mr.  Jonathan 
Glazier  with  NRECA  stated: 

Many  utilities  now  allow  their  employees 
to  wear  100  percent  natural  fiber  clothing. 

This  means  cotton  and,  in  colder  climates, 
wool  or  cotton/wool  blends.  One  hundred 
percent  natural  fiber  clothing  complies  with 
OSHA’s  current  1910.269,  if  it  is  thick 
enough  not  to  ignite  and  to  continue  burning, 
but  this  will  change  if  the  new  proposal 
becomes  final. 

Proposed  Sections  1910.269(l)(ll)(4)(a) 
and  1926.960(g)(4)(i)  would  require  wearing 
FR  clothing — that’s  FR  clothing,  not  merely 
clothing  that  will  not  melt  or  ignite  and 
continue  to  burn,  but  FR  clothing — when  an 
employee  is  “subject  to  contact  with 
energized  circuit  parts  operating  at  more  than 
600  volts.” 

Arguably,  this  means  that  100  percent 
natural  fiber  clothing  cannot  be  worn  by 
employees  doing  rubber  glove  work  on  parts 
energized  above  600  volts.  This  will  require 
many  utilities  that  have  been  successfully 
allowing  100  percent  natural  fiber  clothing  to 
move  to  the  more  expensive  and,  let’s  face  it, 
more  [problematic]  FR  clothing.  [Tr.  543- 
544) 

The  evidence  in  the  rulemaking 
record  clearly  shows  that  flame-resistant 
clothing  is  necessary  for  the  protection 
of  employees  when  the  conditions 
addressed  by  final  paragraph  (g)(4)  are 
present.  (See,  for  example,  Exs.  0002, 
0003,  0004.3^5)  Sixteen  of  the  100  arc- 
related  burn  accidents  in  Ex.  0004, 
covering  the  period  from  1991  to  1998, 
involved  the  ignition  of  an  employee’s 
clothing.  Two  additional  burn  accidents 
involved  hydraulic  fluid  that  ignited 
when  an  aerial  lift  approached  too  close 
to  an  energized  line  (Ex.  0004  The 
burning  fluid  can  ignite  flammable 
clothing.  Five  of  these  18  accidents 
occurred  when  an  employee  contacted 
or  came  too  close  to  an  energized  part; 

3  accidents  involved  conductors  or 
equipment  that  could  not  carry  fault 
current;  and  3  accidents  involved 
flammable  materials  ignited  by  an 
electric  arc.  OSHA  acknowledges  that 
some,  or  potentially  all,  of  these  injuries 
could  occur  even  if  the  employees  had 
been  wearing  flame-resistant  clothing. 
However,  flame-resistant  clothing  can 
minimize  the  extent  of  the  injury. 

As  noted  by  Dr.  Thomas  Neal,  much 
of  the  energy  in  a  typical  electric  arc  is 
concentrated  over  one  part  of  the  body, 
and  other  parts  of  the  body  receive  less 


the  16  accidents  described  at  http-./ /www . 
osha.gov/pls/imis/acddentsearch. accident  detail? 
id=14418776&id=170611057&-id=170191050&-id= 

1 70203871  &-id=14241863&-id=  1 4277487&id- 
1 701 93353&-id=l  70061 972&-id=8806586-id= 

1 70238109&-id=  1 70053 1 28&id=  1 70720957&id= 
880112S-id=202043758B-id=14373245S'id=596304. 

See  the  two  accidents  described  at  http:// 
www.osha.gov/pls/imis/accidentseaTch.accident_ 
detail?id-200671253B-id=201340395. 


energy  (Tr.  496-497). When  an 
employee’s  clothing  ignites,  the 
employee  receives  bums  from  the 
burning  clothing,  as  well  as  from  any 
other  heat  sources  in  the  area,  such  as 
an  electric  arc  or  fire.  In  such  cases,  the 
ignition  of  clothing  exacerbates  the 
extent  of  any  bum  injury  that  may 
occur.  (See,  for  example,  Tr.  188-189, 
215,  228.)  For  this  reason,  OSHA 
concludes  that  preventing  clothing 
ignition  in  the  scenarios  in  which  it  is 
most  likely  to  occur  will  significantly 
enhance  employee  protection.  In  only 
one  of  the  18  incidents  mentioned 
previously  was  there  an  indication  that 
the  clothing  melted,  indicating  that  the 
clothing  probably  consisted  of  one  of 
the  fabrics  explicitly  prohibited  by  the 
note  to  final  paragraph  (g)(3).  Although 
it  is  not  clear  whether  the  remaining 
injured  employees  were  wearing  100- 
percent  cotton  clothing,  it  is  likely  that 
they  were.  The  record  indicates  that  use 
of  100-precent  cotton  clothing  is 
standard  practice  for  electric  utilities 
that  do  not  require  their  employees  to 
use  flame-resistant  clothing.  (See,  for 
example,  Exs.  0173  (“Much  of  the 
workforce  across  the  nation  uses  100% 
cotton  for  their  uniforms’’),  0187  (“A 
large  number  of  electric  utilities  already 
are  providing  or  requiring  their 
employees  to  wear  flame-resistant 
clothing  or  100  percent  cotton 
clothing”).)  Because  some  100-percent 
cotton  clothing  poses  an  ignition 
hazard,  which  final  paragraph  (g)(4) 
would  likely  prevent,  OSHA  concludes 
that  use  of  100-percent  cotton  in  lieu  of 
FR  clothing  would  not  adequately 
protect  employees  in  the  situations 
addressed  by  paragraph  (g)(4). 

Pacific  Gas  and  Electric  Company 
requested  an  exemption  from  the  FR 
clothing  requirements  for  live-line 
barehand  work  (Ex.  0185).  The  company 
argued  that  the  conductive  suits  used 
for  this  work  provide  primary  protection 
for  employees  and  that  the  electrocution 
hazard  (not  the  burn  hazard)  is  the 
primary  concern  in  this  type  of  work 
[id.]. 

Employers  use  the  conductive 
clothing  described  by  Pacific  Gas  as  a 
form  of  shielding  to  minimize  potential 
differences  and  body  current  for 
employees  performing  live-line 
barehand  work  (Ex.  0041).  The  clothing 
assists  in  bonding  the  worker  to  the 
energized  part  and  keeps  the  worker 
from  experiencing  minor  electric  shocks 


Thomas  Neal  has  a  Ph.D.  in  analytical 
chemistry.  He  worked  for  E.  I.  du  Pont  de  Nemours 
and  Company  for  30  years,  primarily  in  the  field  of 
protective  clothing.  He  has  worked  with  ASTM  to 
develop  standards  for  arc  testing  and  has 
substantial  experience  with  protective  garments 
used  for  arc-flash  protection  (Tr.  491—492). 


as  he  or  she  moves  along  a  conductor. 
Where  the  conductive  fibers  that  make 
the  suit  conductive  break,  hot  spots  can 
develop  [id.).  It  is  important  for  this 
clothing  to  be  flame-resistant  material, 
or  these  hot  spots  could  ignite  the 
clothing.  Gonsensus  standards  require 
that  conductive  clothing  used  in  live- 
line  barehand  work  be  flame-resistant; 
therefore,  conductive  clothing 
manufactured  with  FR  fabric  with 
interwoven  conductive  fibers  is  readily 
available  (269-Ex.  60  3^®;  Ex.  0041). 
Accordingly,  OSHA  has  decided  against 
exempting  live-line  barehand  work  from 
final  paragraph  (g)(4). 3'*® 

EEI  argued  that  proposed  paragraph 
(g)(4)  was  too  vague,  commenting: 

[The  requirements  in  this  paragraph]  call 
for  determinations  for  which  objective 
criteria  are  absent.  .  .  .  h’or  example,  on  what 
basis  is  an  employer  to  determine  that  an 
electric  arc  could  ignite  a  flammable  material 
that  could  in  turn  ignite  the  clothing  of  an 
employee?  What  kind  of  calculations  does 
this  require,  especially  considering  that  it  is 
virtually  impossible  to  predict  the  movement 
of  an  electric  arc?  Likewise,  how  is  an 
employer  to  determine  that  an  employee’s 
clothing  could  be  ignited  by  molten  metal?  In 
sum,  the  standard  calls  for  speculation,  not 
an  objective  determination,  and  therefore 
does  not  satisfy  due  process  requirements. 
[Ex.  0227] 

OSHA  disagrees  with  EEI’s  comment 
that  the  requirement  for  flame-resistant 
clothing  is  vague.  The  Agency  believes 
that  employers  can  determine  the 
presence  of  each  of  the  conditions  listed 
in  final  paragraph  (g)(4)  through  a 
reasonable  assessment  of  what 
conditions  they  can  expect  when  an 
electric  arc  occurs.  This  assessment 
should  be  part  of  the  hazard  assessment 
required  by  final  paragraph  (g)(1).  For 
purposes  of  final  paragraph  (g)(4)(i),  if 
the  employee  is  using  the  rubber  glove 
work  method  within  reaching  distance 
of  circuit  parts  energized  at  more  than 
600  volts  or  if  the  employee  is  using  the 
live-line  tool  work  method  underneath 
parts  energized  at  more  than  600  volts, 
OSHA  will  consider  the  employee  to  be 
“exposed  to  contact”  with  those  parts. 
The  proposed  rule  used  the  phrase 
“subject  to  contact,”  which  the  Agency 
has  changed  in  the  final  rule  to  the 


60895-2002,  Live  working — Conductive 
clothing  for  use  at  nominal  voltage  up  to  800  kV 
a.c.  and  ±  600  kV  d.c.,  is  the  international  standard 
for  conductive  clothing.  IEEE  Std  516-2009 
references  this  standard  (Ex.  0532).  Since  1987 
when  lEC  first  adopted  its  standard,  lEC  895-1987, 
Conductive  clothing  for  live  working  at  a  nominal 
voltage  up  to  800  kV  a.c.,  the  consensus  standard 
required  conductive  clothing  to  be  flame-resistant 
(269-Ex.  60). 

S'*®  Note  that  estimates  of  incident  energy  for  live- 
line  barehand  work  may  assume  that  the  arc  is  most 
likely  to  form  at  objects  at  potentials  different  from 
the  worker,  such  as  grounded  objects. 
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phrase  “exposed  to  contact.”  (See  the 
discussion  of  that  phrase  under  the 
summary  and  explanation  of  final 
§  1926.960(b)(3)  earlier  in  this  section  of 
the  preamble.)  That  change  should 
clarify  the  meaning  of  this  paragraph. 

For  pmposes  of  final  paragraph 
(g)(4)(ii),  OSHA  will  be  looking  for 
flammable  material,  such  as  insulating 
hydraulic  fluid,  in  the  work  area  close 
to  where  an  arc  may  occur.  In  such 
situations,  the  arc  can  be  expected  to 
ignite  the  fluid,  with  the  burning  fluid 
then  igniting  an  employee’s  flammable 
clothing. 

For  purposes  of  final  paragraph 
(g)(4)(iii),  if  there  are  conductors,  such 
as  pole  grounds,  that  energized  parts 
may  contact  during  the  course  of  work 
and  if  these  conductors  cannot  carry  the 
fault  current,  then  OSHA  expects  the 
employer  to  assume  that  molten  metal 
or  arcing  from  the  faulted  conductor 
could  ignite  the  flammable  clothing  of  a 
nearby  employee.  As  explained  in  the 
note  to  final  paragraph  (g)(4)(iii),  the 
employer  can  presume  that  conductors 
do  not  pose  ignition  hazards  related  to 
molten  metal  or  arcing  if  they  are 
capable  of  carrying,  without  failure,  the 
maximum  available  fault  current  for  the 
time  the  circuit  protective  devices  take 
to  interrupt  the  fault. 

Paragraph  (g)(4)(iii)  of  the  final  rule, 
which  is  being  adopted  without 
substantive  change  from  the  proposal, 
requires  flame-resistant  clothing  where 
“[m]olten  metal  or  electric  arcs  from 
faulted  conductors  in  the  work  area 
could  ignite  the  employee’s  clothing.” 
The  Southern  Company  objected  to  the 
requirement  in  proposed  paragraph 
(g)(4)(iii)  that  employees  wear  flame- 
resistant  clothing  if  molten  metal  could 
ignite  their  clothing  (Ex.  0212).  The 
company  maintained  that  “it  is  difficult 
to  determine  where  molten  metal  may 
pose  a  risk”  (id.). 

OSHA  notes  that  the  prepositional 
phrase  “from  faulted  conductors  in  the 
work  area”  modifies  “molten  metal”  as 
well  as  “electric  arcs.”  Thus,  employers 
must  provide  flame-resistant  clothing 
where  employees  are  working  close  to 
equipment,  such  as  pole  grounds,  that 
cannot  carry  fault  current.  The  test  is 
not  whether  employees  are  working  in 
areas  where  an  electric  arc  could  eject 
molten  metal  onto  them;  it  is  whether 
the  employee  is  working  near  a 
conductor  that  cannot  carry  fault 
current.  Consequently,  OSHA  is  not 
adopting  the  recommendation  of 
Southern  Company  to  eliminate  this 
requirement  from  paramaph  (g)(4)(iii). 

Final  paragraph  (g)(fl(iv)  provides 
that,  if  the  incident  heat  energy 
estimated  under  paragraph  (g)(2) 
exceeds  2.0  cal/cm^,  then  the  employer 


must  ensure  that  employees  wear  flame- 
resistant  clothing. 

The  foregoing  explanation  is  not  an 
exhaustive  discussion  of  all  of  the 
scenarios  that  would  require  flame- 
resistant  clothing  under  final  paragraph 
(g)(4).  The  Agency  expects  employers  to 
use  the  hazard  assessment  required  by 
final  paragraph  (g)(1)  to  determine  if  any 
of  the  conditions  listed  in  final 
paragraphs  (g)(4)(i)  through  (g)(4)(iv)  are 
present. 

Many  commenters  opposed  the  600- 
volt  threshold  in  the  requirement  for 
flame-resistant  clothing  in  proposed 
paragraph  (g)(4)(i).  (See,  for  example, 

Exs.  0128,  0166,  0186;  Tr.  537-538.) 
Those  commenters  argued  that  severe 
arc-flash  hazards  occur  at  voltages  lower 
than  600  volts.  For  example,  Mr.  Paul 
Hamer  commented: 

Many  systems  and  equipment  operating  at 
600  volts  and  below  have  severe  arc-flash 
hazards  and  [require]  the  use  of  flame- 
resistant  clothing  for  personnel  protection. 
Low-voltage  motor  control  centers, 
panelboards,  switchboards,  and  switchgear 
are  commonly  used  in  electrical  power 
generation,  transmission,  and  distribution 
systems.  See  the  requirements  of  NFPA  70E- 
2004,  which  include  systems  operating  at  600 
volts  and  below.  [Ex.  0228] 

TVA  recommended  lowering  the 
threshold  to  480  volts,  explaining; 

Our  conclusion  is  that  FR  clothing  must  be 
worn  to  protect  employees  from  arc  flash 
hazards  on  circuits  operating  at  480  V  or 
more.  We  have  experienced  serious  injuries 
in  accidents  involving  480  V  circuits.  In  23 
arc  flash  accidents  recorded  between  1981 
and  2003  in  our  company,  52  percent  (23 
cases)  [were]  on  480  V  circuits.  The  1584 
IEEE  Guide  for  Performing  Arc-Flash  Hazard 
Calculations  lists  in  its  Annex  C,  49  arc  flash 
cases.  Of  these  cases,  46  percent  of  the 
accidents  involved  either  480  V  or  600  V 
systems.  These  statistics  show  that 
employees  working  on  circuits  operating  at 
480  V  or  600  V  are  at  a  significant  risk  of  arc 
flash  injury. 

We  believe  the  480  V  arc  flash  hazard  is 
as  great  as  or  greater  than  the  higher  voltage 
arc  flash  hazard.  At  transmission  voltages, 
the  arcs  generally  present  a  lower  risk  of 
injiu-y  because  of  the  distance  the  employee 
is  to  the  arc  (MAD),  the  arc  being  phase-to- 
ground,  the  arc  being  in  open  air,  and  the 
other  reasons  stated  in  our  comments  to  other 
sections  of  this  rule.  The  magnitude  of  the 
heat  energy  in  480  V  arc  flash  accidents  is 
greater  because  of  the  following: 

1.  The  single  phase  fault  typically 
propagates  to  three  phase  fault. 

2.  The  clearing  times  in  generating  plants 
are  typically  longer. 

3.  The  arc  flash  energy  is  typically  forced 
into  one  direction  (arc  in  a  box). 

It  is  recommended  that  the  final  rule 
require  the  employee  to  wear  flame  resistant 
clothing  any  time  he  or  she  is  subject  to 
contact  with  live  parts  energized  at  480  V  or 
more.  [Ex.  0213] 


These  commenters  misunderstood  the 
proposed  rule.  Paragraph  (g)(3)  of  the 
final  rule  contains  a  prohibition  against 
wearing  clothing  that  could  melt  onto 
an  employee’s  skin  or  that  could  ignite 
and  continue  to  burn  when  exposed  to 
flames  or  the  incident  heat  energy 
estimated  under  final  paragraph  (g)(2). 
Thus,  final  paragraph  (g)(3)  indirectly 
requires  flame-resistant  clothing  when 
the  incident  heat  energy  could  melt 
clothing  onto  an  employee’s  skin  or 
ignite  an  employee’s  clothing.  Paragraph 
(g)(4)  of  the  final  rule  supplements 
paragraph  (g)(3)  and  requires  flame- 
resistant  clothing  under  other 
conditions  likely  to  ignite  flammable 
clothing.  Thus,  final  paragraph  (g)(4)(i) 
requires  flame-resistant  clothing  when 
an  employee  is  exposed  to  contact  with 
energized  parts  operating  at  more  than 
600  volts,  regardless  of  the  estimated 
incident  heat  energy. 

NFPA  70E-2004  Section  130.3 
requires  employers  to  conduct  an  arc- 
flash  hazard  analysis  and  determine  the 
arc-flash  protection  boundary  to  protect 
employees  from  being  injured  by 
electric  arcs  (Ex.  0134). That  section 
defines  the  arc-flash  protection 
boundary  as  the  distance  at  which  the 
incident  energy  equals  1.2  cal/cm^  or,  if 
the  clearing  time  is  0.1  seconds  (6 
cycles)  or  less,  1.5  cal/cm^  (id.).  A  few 
commenters  urged  the  Agency  to 
consider  an  arc-flash  boundary 
requirement  similar  to  the  one  in  NFPA 
70E.  (See,  for  example,  Exs.  0128,  0130, 
0235.)  For  instance,  the  Dow  Chemical 
Company  commented: 

Dow  recommends  that  OSHA  change  the 
trigger  for  wearing  FRC  from  "contact  with 
energized  circuit  parts  operating  at  more  than 
600  volts”  to  “work  within  the  electric  arc 
flash  hazard  distance  when  there  is  a 
substantial  potential  for  an  arc  flash’’ .... 
NFPA  70E  uses  the  electric  arc  flash  hazard 
distance  as  the  trigger  for  wearing  FRC,  and 
it  provides  guidance  in  how  to  determine  the 
electric  arc  flash  hazard  distance.  [Ex.  0128] 

In  response  to  these  comments,  OSHA 
is  adding  a  requirement,  in  final 
paragraph  (g)(4)(iv),  that  employees 
wear  clothing  that  is  flame-resistant 
where  the  incident  heat  energy 
estimated  under  final  paragraph  (g)(2) 
exceeds  2.0  cal/cm^.  Although  NFPA 
70E-2004  sets  the  arc-flash  protection 
boundary  at  lower  levels.  Section 
130.7(C)(14)(b)  of  that  standard 


350  Section  130.5  of  NFPA  70E-2012  contains  an 
equivalent  requirement. 

351  NFPA  70E-2012  no  longer  explicitly  permits 
‘ 'nonmelting  flammable  materials”  for  exposures 
from  1.2  to  2.0  cal/cm^;  however,  NFPA  70E-2012 
Table  130.7(C)(15)(b)  apparently  permits  such 
fabrics  for  certain  exposures  above  1.2  cal/cm^. 
Consequently,  the  latest  edition  of  NFPA  70E  does 
not  conflict  with  OSHA’s  decision  to  require  flame- 
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permits  employees  to  wear  “nonmelting 
flammable  natural  materials”  (in  lieu  of 
flame-resistant  clothing)  where  the 
incident-energy  level  is  2.0  cal/cm^  or 
less. 352  New  paragraph  (g)(4)(iv)  should 
make  it  clear  that  employees  must  wear 
flame-resistant  clothing  whenever  the 
incident  heat  energy  would  be  sufficient 
to  ignite  flammable  clothing,  regardless 
of  voltage.  For  consistency,  OSHA  is 
making  a  corresponding  change  in  final 
paragraph  (g)(5),  which  requires 
employers  to  ensure  that  each  employee 
exposed  to  hazards  from  electric  arcs 
wears  protective  clothing  and  other 
protective  equipment  with  an  arc  rating 
greater  than  or  equal  to  the  heat  energy 
estimated  under  final  paragraph  (g)(2) 
whenever  that  estimate  exceeds  2.0  cal/ 
cm^.  The  Agency  believes  that  final 
paragraphs  (g)(4) (iv)  and  (g)(5)  must 
have  the  same  incident-energy 
threshold;  otherwise,  the  final  rule 
would  require  clothing  to  be  arc  rated, 
but  not  flame  resistant,  when  the 
estimated  incident  energy  was  2.0  cal/ 
cm2  Qj.  less.  (As  noted  under  the 
summary  and  explanation  for  final 
paragraph  (g)(5),  later  in  this  section  of 
the  preamble,  all  arc-rated  clothing  is 
flame  resistant.  Thus,  if  the  final  rule 
required  arc -rated  clothing  when  the 
estimated  incident  energy  was  2.0  cal/ 
cm2  or  less,  it  also  would  effectively 
require  flame-resistant  clothing  at  these 
exposmes.)  Therefore,  under  the  final 
rule,  whenever  paragraph  (g)(4)(iv) 
requires  clothing  to  be  flame  resistant, 
that  clothing  must  also  have  an  arc 
rating  under  paragraph  (g)(5). 

Selecting  arc-rated  protective  clothing 
and  other  protective  equipment. 
Paragraphs  (g)(3)  and  (g)(4)  of  final 
§  1926.960  will  protect  workers  against 
burns  from  the  ignition  or  melting  of 
clothing.  These  provisions  do  not 
address  the  protection  of  workers  from 
the  incident  heat  energy  in  an  electric 
arc,  which  is  the  purpose  of  paragraph 
(g)(5). 

Much  of  the  flame-resistant  clothing 
available  today  comes  with  an  arc 


resistant  clothing  for  estimated  incident  heat  energy 
exposures  exceeding  2.0  cal/cm^. 

352  Although  OSHA  has  not  stated  the 
requirement  in  final  paragraph  (g)(4)(iv)  in  terms  of 
a  boimdary,  the  area  inside  which  flame-resistant 
clothing  is  required  extends  to  the  boundary  where 
the  estimated  incident  energy  equals  2.0  cal/cm^. 


rating.353  in  basic  terms,  an  arc  rating 
indicates  that  a  fabric  should  not 
transfer  sufficient  thermal  energy  to 
cause  a  second-degree  bum  when  tested 
under  standard  laboratory  conditions 
that  expose  the  fabric  to  an  electric  arc 
that  radiates  an  energy  at  or  below  the 
rating.3  34  Proposed  paragraph  (g)(5) 
would  have  required  that  employees 
exposed  to  hazards  from  electric  arcs 
wear  clothing  with  an  arc  rating  greater 
than  or  equal  to  the  heat  energy 
estimated  under  paragraph  (g)(2).  This 
clothing  will  protect  employees  exposed 
to  heat  energy  from  sustaining  severe 
burn  injuries  in  areas  covered  by  the 
clothing. 

Several  rulemaking  participants 
argued  that  OSHA  should  not  require 
protection  based  on  unreliable  estimates 
of  incident  energy.  (See,  for  example, 
Exs.  0183,  0229,  0233.)  For  instance,  Mr. 
Jonathan  Glazier  with  NRECA 
commented: 

[E]stimates  of  maximum  amounts  of  heat 
energy  are  inherently  unreliable. 

Accordingly,  such  estimates  do  not  provide 
an  adequate  foundation  for  a  protective 
clothing  requirement.  In  other  words,  it 
makes  no  sense  to  require  clothing  to  protect 
against  second  degree  burns  from  an  amount 
of  energy  that  cannot  be  calculated  reliably. 
For  that  reason,  OSHA  should  drop  the 
protective  clothing  requirement  of 
1910.269(l)(ll)(v)  and  1926.960(g)(5).  [Ex. 
0233] 

As  explained  under  the  discussion  of 
final  paragraph  (g)(2)  earlier  in  this 
section  of  the  preamble,  OSHA 
concludes  that  there  are  incident  heat 
energy  calculation  methods  that  can 
provide  reasonable  estimates  of  incident 
energy  for  all  types  of  arc  exposures 
employees  experience.  Therefore,  the 
Agency  concludes  that  it  is  reasonable 
to  select  arc-rated  clothing  and  other 
protective  equipment  on  the  basis  of 
those  estimates. 


353  The  ASTM  standards  governing  arc  rating 
require  the  tested  fabric  to  be  flame  resistant.  Thus, 
no  non-flame-resistant  clothing  has  an  arc  rating. 

354  ASTM  F1506-02a‘>’,  Standard  Performance 
Specification  for  Flame  Resistant  Textile  Materials 
for  Wearing  Apparel  for  Use  by  Electrical  Workers 
Exposed  to  Momentary  Electric  Arc  and  Related 
Thermal  Hazards:  defines  “arc  rating”  as  “the 
maximum  incident  energy  (E i)  resistance 
demonstrated  by  a  material  prior  to  breakopen  or 
at  the  onset  of  a  second-degree  burn”  (Ex.  0061). 
The  latest  version  of  that  consensus  standard, 
ASTM  FI  506-1  Oa,  contains  a  differently  worded, 
but  equivalent  definition. 


EEI  argued  that  “OSHA  has  not 
shown  that  the  risk  of  harm  would  be 
materially  reduced  by  using  the 
methods  specified  in  the  proposal”  and 
that  “there  simply  is  not  substantial 
evidence  that  wearing  clothing  with  an 
appropriate  arc  rating  .  .  .  would 
eliminate  or  substantially  reduce 
employee  exposure  to  a  burn  injury 
from  a  flame  or  electric  arc”  (Ex.  0227). 

OSHA  disagrees  with  EEI.  There  is 
substantial  evidence  in  the  record  that 
selecting  protective  clothing  and  other 
protective  equipment  with  an  arc  rating 
based  on  a  reasonable  estimate  of 
incident  energy  will  substantially 
reduce  injury  from  electric  arcs.  To 
understand  how  arc -rated  clothing  and 
other  protective  equipment  substantially 
reduces  injury,  one  must  first  examine 
how  bum  injuries  occur.  The  skin 
absorbs  heat  energy;  and,  after  absorbing 
a  certain  amount  of  energy,  the  skin 
sustains  burn  injury.  According  to  Dr. 
Thomas  Neal,  the  human  body  begins  to 
get  a  burn  at  1  to  2  cal/cm2  (Tr.  433). 

At  low  levels  of  heat,  the  body  sustains 
a  first-degree  burn,  like  a  sunburn,  with 
redness  and  minor  pain,  but  no 
blistering.  An  incident  heat  energy  level 
of  1.2  cal/cm2  is  the  threshold  at  which 
the  burn  injury  becomes  a  second- 
degree  burn  (Exs.  0134,  0425).  Second- 
degree  burns  involve  swelling  and 
blisters,  along  with  greater  pain  and 
redness.  As  the  skin  absorbs  more 
energy,  the  burn  gets  worse,  involving 
more  layers  of  skin,  until  it  reaches  a 
full-thickness,  or  third-degree,  burn. 

The  most  serious  bums  require 
prolonged  hospitalization  and  skin 
grafts  and  result  in  permanent  scarring 
(Ex.  0373;  Tr.  219). 

Figure  11  shows  a  simplified  diagram 
of  a  worker  exposed  to  an  electric  arc.^ss 
This  diagram  shows  the  boundary 
(depicted  by  a  broken  circle)  where  the 
estimated  incident  energy  equals  a 
clothing  rating  that  meets,  but  does  not 
exceed,  the  rating  required  by  final 
paragraph  (g)(5).  Inside  the  broken 
circle,  the  incident  energy  is  greater 
than  the  estimate;  outside  the  circle,  the 
incident  energy  is  less  than  the  estimate. 


355  In  all  likelihood,  an  electric  arc  would  be 
larger  than  the  small-diameter  sphere  depicted  in 
Figure  11.  However,  the  estimated  energy  is  the 
same  at  all  points  that  are  the  same  distance  from 
the  arc,  and  the  diagram  is  valid  for  any  spherical 
arc. 
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Figure  11 — Employee  Exposed  to  Electric  Arc 


The  arc  rating  of  protective  clothing 
and  other  protective  equipment  is  an 
indication  of  the  relative  protection  it 
provides  from  incident  energy.  Dr. 
Thomas  Neal  explained  that  “the  arc 
rating  ...  is  defined  as  the  level  of .  .  . 
exposme  at  which  you  would  expect  50 
percent  probability  of  a  burn  injury” 

(Tr.  444).  The  ASTM  standard  clarifies 
that  the  rating  is  at  “the  onset  of  a 
second-degree  bum”  (Ex.  0061).  Thus, 
in  Figure  11,  the  employee  has  a  50- 
percent  chance  of  barely  receiving  a 
second-degree  burn  at  the  point  where 
the  broken  circle  touches  the  employee. 
(That  is,  the  probability  that  the 
incident  energy  will  be  equal  to  or 
greater  than  1.2  cal/cm^  is  50  percent.) 
As  Dr.  Neal  explained,  the  chance  of 
barely  sustaining  a  second-degree  burn 
drops  quickly  with  a  reduction  in 
incident  energy  (Tr.  443—445).  The 
probability  of  receiving  a  second-degree 
burn  while  wearing  a  particular  arc- 
rated  garment  typically  drops  to  1 
percent  with  a  reduction  in  incident 
energy  of  a  few  calories  below  the  arc 
rating  of  the  clothing  (id.).  For  example, 
with  the  NFPA  70E  Annex  D  method, 
the  incident  energy  is  inversely 
proportional  to  the  square  of  the 
distance  from  the  arc  to  the  employee. 

If  the  distance  from  the  arc  to  the 
employee  is  455  millimeters  (18  inches), 
the  incident  energy  drops  nearly  10 


percent  at  a  distance  of  150  millimeters 
(6  inches)  from  the  point  where  the 
circle  touches  the  employee. 

From  this,  OSHA  concludes  that  an 
employee  wearing  arc-rated  protection 
in  accordance  with  the  final  rule  should 
receive,  at  worst,  a  second-degree  burn 
over  a  relatively  small  portion  of  his  or 
her  body  at  the  estimated  incident- 
energy  level.  In  addition,  because  arc- 
rated  clothing  and  other  protective 
equipment  that  complies  with  final 
paragraph  (g)(5)  will  block  a  substantial 
portion  of  the  heat  energy,  any  injury 
that  occurs  will  be  substantially  less 
severe  than  would  occur  without  arc¬ 
rated  protection  at  all  or  with  arc-rated 
protection  with  a  rating  lower  than  the 
estimated  heat  energy.  Consequently, 
the  Agency  concludes  that  the  severity 
of  injury  will  be  reduced  when  an 
employee  is  wearing  protective  clothing 
and  other  protective  equipment  with  an 
arc  rating  greater  than  or  equal  to  the 
actual  incident-energy  level  experienced 
by  the  employee.  Although  an  employee 
will  receive  a  more  severe  burn  injury 
if  the  incident  energy  exceeds  the  arc 
rating  of  the  protection  than  if  it  does 
not,  OSHA  concludes  that  estimates  of 
incident  heat  energy  prepared  in 
compliance  with  final  paragraph  (g)(2) 
will  relate  reasonably  well  to  the 
incident  energy  actually  experienced  by 
employees  in  the  event  of  an  arc.  Also, 


even  if  the  incident  energy  actually 
exceeds  those  estimates,  arc-rated 
protection  will  still  reduce  the  extent 
and  degree  of  injury  (see  Tr.  535:  “MR. 
WALLIS  [asking  question]:  ‘Would  arc 
[rated]  clothing  reduce  the  extent  and 
degree  of  injury,  even  if  the  arc  energy 
is  higher  than  the  employer’s  estimate?’ 
DR.  NEAL  [responding]:  ‘Yes,  it 
would.’”).  The  reduction  in  these  effects 
occurs  because  arc-rated  protective 
clothing  and  other  protective  equipment 
blocks  the  amoimt  of  heat  that  gets 
through  to  the  employee’s  skin  (Tr.  471- 
472). 

Protecting  the  entire  body.  OSHA  did 
not  propose  to  require  a  specific  level  of 
protection  for  skin  not  covered  by 
clothing.  However,  in  the  preamble  to 
the  proposal,  the  Agency  requested 
comments  on  whether  the  standard 
should  require  protection  for  an 
employee’s  entire  body. 

TVA  recommended  that  the  rule 
address  unprotected  skin  as  follows: 

Due  to  our  experience  with  arc  flash 
accidents,  we  believe  that  the  employee’s 
hands  and  arms  require  some  level  [of] 
protection.  Our  procedure  requires  the 
employee  to  wear  the  long  sleeved  FR  shirt 
with  the  sleeve  down  and  buttoned.  [W]e  do 
not  consider  a  short  sleeve  FR  shirt  to 
provide  adequate  arc  flash  protection  to  the 
employee’s  arms.  We  also  require  employees 
to  wear  leather  gloves  or  voltage  rated  gloves 
with  leather  protectors  when  in  arc  flash 
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exposure  situations.  The  electric  utility 
industry  has  arc  flash  exposures  that  could 
result  in  3rd  degree  burns  to  unprotected 
parts  of  the  body  that  could  cause  serious 
injury.  It  is  recommend[ed]  that  the  final  rule 
require  employees  to  wear  a  long-sleeved  FR 
shirt  with  its  sleeve[s]  down  and  buttoned  in 
potential  arc  flash  situations.  The  rule  should 
also  require  leather  gloves,  if  voltage  rated 
gloves  are  not  being  worn.  [Ex.  0213] 

Forty-six  of  the  100  arc-related  burn 
accidents  in  Exhibit  0004  involved  burn 
injuries  to  an  employee’s  arms.^se  Five 
of  those  100  accidents  involved  bums  to 
an  employee’s  leg.357  Forty  of  those  100 
accidents  involved  burns  to  an 
employee’s  head. The  accidents  in 
the  rulemaking  record  and  TVA’s 
experience  clearly  indicate  a  need  to 
protect  all  parts  of  the  employee’s  body. 
Employees  with  uncovered  skin  are  at 
risk  of  severe  injury  or  death.  Requiring 
protection  only  for  areas  covered  by 
clothing  would  lead  to  the  absurd 
possibility  that  an  employer  would  be  in 
compliance  if  an  employee  worked 
without  clothing.  Therefore,  OSHA 
concludes  that  the  standard  should 
address  not  only  the  rating  of  the 
clothing,  but  the  extent  of  protection 
needed  for  the  employee’s  body. 
Accordingly,  paragraph  (g)(5)  in  the 
final  mle  requires  that,  when  employers 
must  provide  arc-rated  protection  to 
employees,  the  protection  must  cover 
the  employee’s  entire  body,  with  a  few 
exceptions  described  later. 

There  is  evidence  in  the  record  that 
some  types  of  nonarc-rated  clothing  and 
protective  equipment  provide  suitable 
protection  from  arc-related  bum  injuries 
on  areas  not  typically  covered  by 
clothing,  for  instance,  the  hands  and 
feet.  (See,  for  example,  Exs.  0186,  0212, 
0213;  Tr.  433-435.)  As  noted  in  the 
preamble  to  the  proposal,  although 
neither  rubber  insulating  gloves  nor 
leather  protectors  have  arc  ratings,  their 
weight  and  thickness  typically  provide 
greater  protection  from  electric  arcs  than 
light-weight  flame-resistant  clothing  (70 
FR  34868).  The  accident  data  support 
this  conclusion — none  of  the  bum 
injuries  to  employees’  hands  described 
in  the  record  involved  an  employee 


350  See,  for  example,  the  nine  accidents  described 
at  http ://www. osha .gov/ pis/i mi s/acci den t search . 
accident_detail?id=170097497e'id=170054258»id= 

J  7061 4002S'id=14225569a-id=201 1 40522B-id= 

1 70152540&id=  1 70071 1 38&id=  1 707381 65S'id= 

1 70250062. 

357  See  the  five  accidents  described  at  http://www. 
osha.gov/pIs/imis/accidentsearch.accident_detail? 
id=  1 70361 026&id=  1 703898 1 1  &‘id=201 7918038-id= 

1 44901 14&-id=596304. 

35BSee,  for  example,  the  nine  accidents  described 
at  h ttp://www. osha .gov/pis/imi s/ 
accidentsearch.accident_detail?id=1700974976'id= 

1 70054258G'id=14225569&'id=170631469&-id= 

1 70071 1 38&id=170738 1 65B-id=  1 7061 1 057&id= 
200962322&-id=  1 70764021 . 


wearing  mbber  insulating  gloves.  In 
addition,  NFPA  70E-2004  recognizes 
the  protection  afforded  by  mbber 
insulating  gloves  (Ex.  0134).  Heavy-duty 
leather  work  gloves  with  a  weight  of  407 
gm/m2  (12  oz/yd2)  provide  protection 
up  to  about  14  cal/cm^  (Ex.  0134;  Tr. 
434). 359  Therefore,  the  final  rule 
recognizes  the  protection  afforded  by 
rubber  insulating  gloves  with  protectors, 
as  well  as  heavy-duty  leather  work 
gloves.  Under  final  paragraph  (g)(5)(i), 
the  employer  need  not  ensure  the  use  of 
arc-rated  protective  gear  over  the 
employee’s  hands  when  the  employee 
wears  rubber  insulating  gloves  with 
protectors  or,  if  the  estimated  incident- 
energy  exposure  is  14  cal/cm^  or  lower, 
if  the  employee  wears  heavy-duty 
leather  work  gloves  with  a  weight  of  at 
least  407  gm/m^  (12  oz/yd^). 

NFPA  70E  recognizes  “[h]eavy-duty 
work  shoes”  as  providing  “some  arc 
flash  protection  to  the  feet”  and 
generally  requires  this  type  of  shoe 
when  the  exposure  is  above  4  cal/cm^ 
(Ex.  0134). As  OSHA  found  no 
evidence  in  the  record  of  an  employee 
sustaining  burn  injuries  to  the  feet  in  an 
arc-related  accident,  the  final  mle 
recognizes  the  protection  afforded  by 
heavy-duty  work  shoes.  Final  paragraph 
(g)(5)(ii)  provides  that  employees 
wearing  heavy-duty  work  shoes  or  boots 
do  not  need  to  use  arc-rated  protection 
on  their  feet. 

Many  rulemaking  participants 
opposed  requiring  arc-rated  protection 
for  the  head,®®^  arguing  that  faceshields 
could  interfere  with  vision  and  make 
the  work  more  dangerous.  (See,  for 
example,  Exs.  0167,  0175,  0186,  0233.) 
For  instance,  Ms.  Salud  Layton  with  the 
Virginia,  Maryland  &  Delaware 


350  In  a  note  to  Section  130.7(C)(13)(c),  NFPA 
70E-2004  states  that  “[ijnsulating  rubber  gloves 
.  .  .  provide  hand  protection  against  the  arc  flash 
hazard”  (Ex.  0134).  OSHA  anticipates  that  there  is 
a  limit  to  the  amount  of  protection  afforded  by 
rubber  insulating  gloves,  but  there  is  no  information 
in  the  record  to  indicate  M’hat  that  limit  might  be. 
However,  that  section  in  the  NFPA  standard 
requires  leather  protectors  to  be  worn  over  rubber 
insulating  gloves  for  purposes  of  arc-flash 
protection.  (NFPA  70E-201 2  contains  an  equivalent 
requirement  and  note.) 

360  NFPA  70E-2004  requires  heavy-duty  work 
shoes  for  tasks  in  hazard-risk  category  2  and  higher 
(Ex.  0134).  Table  130.7(C)(9)(a)  generally  requires 
hazard-risk  category  2  protection  when  the  incident 
energy  is  more  than  4  cal./cm^,  but  less  than  8  cal./ 
cm3  (id,),  NFPA  70E-2012  additionally  requires 
heavy-duty  work  shoes  for  “all  exposures  greater 
than  4  cal/cm^.” 

361  In  the  preamble  and  regulatory  text,  the  term 
“protection  for  the  head”  means  protection  for  the 
entire  head,  from  the  neck  up.  It  includes  protection 
for  the  neck,  face,  and  ears.  In  contrast,  the  term 
“head  protection”  as  used  in  §§1910.135  and 
1926.100  and  in  final  §  1910.269  and  subpart  V, 
means  protection  provided  for  the  head  by  a 
hardhat,  which  generally  does  not  protect  the  face 
or  neck. 


Association  of  Electric  Cooperatives 
commented,  “Employing  the  use  of  a 
faceshield  may  cause  more  of  [a]  hazard 
than  benefit  by  reducing  peripheral 
vision  and  nuisance  distraction  to  the 
employee  while  work  is  being 
performed  on  energized  facilities”  (Ex. 
0175). 

Other  rulemaking  participants 
supported  a  requirement  for  faceshields 
or  other  forms  of  arc-rated  head  and  face 
protection.  (See,  for  example,  Exs.  0130, 
0241;  Tr.  461-463.)  NIOSH  explained 
their  position  as  follows: 

NIOSH  recommends  that  the  use  of  arc¬ 
rated  face  protection  be  included  in  sections 
1910.269(1)(11)  and  1926.960(g)(5).  An 
arcing-fault  can  injure  an  employee’s  face 
and  eyes,  and  typical  non-arc -rated  safety 
eyewear  is  inadequate.  Arc-rated  face  shields 
and  hoods  are  available  that  offer  protection 
levels  that  can  be  matched  to  the  rating  of 
any  arc-rated  fire  resistant  clothing.  NFPA 
70E-2004  requires  a  wraparound  face  shield 
of  appropriate  arc-rating  that  protects 
forehead,  ears,  and  neck  ...  for  heat  energy 
exposure  levels  above  4  calories/cm^,  and  a 
flash  suit  hood  of  appropriate  arc-rating  .  .  . 
for  levels  above  8  calories/cm^  (see  NFPA 
70E-2004,  page  33,  table  130.7(C)(10)).  [Ex. 
0130] 

IBEW  supported  a  requirement  for 
arc-rated  head  and  face  protection,  but 
only  in  certain  circumstances  (Exs. 

0230,  0505).  The  union  explained  its 
position  and  rationale  as  follows: 

IBEW  submits  that  while  face  shields  may 
provide  effective  protection  in  some  work 
environments,  they  are  not  appropriate 
means  of  protection  for  all  aspects  of 
transmission  and  distribution  work. 

[F]ace  shields  are  designed  to  be  attached 
to  the  employee’s  hard  hat.  .  .  .  They 
provide  a  complete  shield  from  above  the 
employee’s  forehead  to  below  his  or  her  chin. 
Because  they  only  protect  the  front  of  the 
employee’s  head,  however,  Dr.  [Thomas] 

Neal  recommends  that  they  be  worn  in 
combination  either  with  a  “bee  keeper’s 
hood,”  of  the  type  used  by  firefighters,  or 
with  a  lighter-weight  and  cooler 
advancement,  a  balaclava,  or  ski-type  mask. 

Dr.  Neal  testified  that  although  he  knows 
utilities  have  purchased  face  shields,  he  does 
not  know  how  they  have  been  used.  In 
particular,  he  could  not  say  whether  they  are 
being  used  by  anyone  doing  line  work.  Nor 
did  he  have  any  familiarity  with  what  it 
would  be  like  to  perform  line  work  while 
wearing  the  face  shield,  either  alone  or  in 
combination  with  a  balaclava.  .  .  . 

A  face  shield  is  appropriate  PPE  for  an 
electrician  in  a  power  plant  racking  a  breaker 
in  or  out  of  its  enclosure.  In  that  situation, 
it  usually  takes  only  minutes  to  accomplish 
the  task.  Further,  the  electrician  would 
generally  be  on  solid  footing — either  on  the 
plant  floor  or  a  platform — when  wearing  the 
shield  to  perform  the  energized  work.  The 
shield  is  also  practical  PPE  when  setting  or 
removing  a  meter,  where,  again,  the 
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employee  would  be  donning  the  face  shield 
for  a  short  period  of  time. 

These  two  work  situations  sharply  contrast 
with  that  of  climbing  a  pole,  worldng  up  a 
pole  surrounded  by  wires,  braces,  brackets, 
and  transformers,  and  descending  the  pole. 

In  these  types  of  work  situations,  wearing  the 
face  shield  for  lengthy  periods  would  create 
additional  safety  problems,  including  issues 
with  mobility,  heat,  and  vision,  that  could 
more  than  offset  the  shield’s  arc  protection 
factor. 

To  summarize,  although  face  shields  are 
designed  to  provide  important  protection 
against  arc  flash  hazards,  the  record  fails  to 
demonstrate  the  feasibility  of  requiring  them 
in  every  instance  of  energized  work.  Indeed, 
simply  examining  the  conditions  under 
which  employees  work  on  electrical  lines 
shows  that  it  would  be  impractical  to  require 
their  use  as  PPE  in  all  situations.  [Ex.  0505] 

OSHA  agrees  with  IBEW  that  wearing 
arc-rated  head  and  face  protection  is 
likely  to  cause  more  problems  for 
overhead  power  line  work  than  for  in- 
plant  work.  For  instance,  faceshields 
and  other  forms  of  arc-rated  head  and 
face  protection  potentially  can  interfere 
with  climbing  and  descending  a  pole 
(Ex.  0505).  However,  the  Agency  does 
not  believe  that  this  interference 
necessarily  creates  a  greater  hazard. 
Power  line  workers  generally  must  wear 
hardhats  under  existing  §§1910.135  and 
1926.100.  Because  it  is  suspended 
below  the  employee’s  hardhat,  a 
faceshield  does  not  extend  significantly 
beyond  the  edge  of  the  hardhat. 
Consequently,  a  faceshield  worn  alone 
with  a  hardhat  should  not  be 
substantially  more  of  an  impediment  to 
climbing  than  the  hardhat  alone. 

Perhaps  a  beekeeper-type  hood,  which 
extends  on  all  sides  beyond  a  hardhat, 
would  interfere  more  substantially  with 
climbing  and  descending  poles; 
however,  Dr.  Neal  noted  that  newer 
forms  of  arc-rated  protection,  such  as  a 
balaclava  (a  garment  that  looks  like  a  ski 
mask  and  that  an  employee  wears 
beneath  a  hardhat),  can  provide  nearly 
the  same  protection  as  a  hood  without 
the  hood’s  bulk  (Tr.  438-440).  In 
addition,  as  discussed  in  the  summary 
and  explanation  for  final 
§  1926.954(b)(3)(iii),  the  final  rule 
generally  requires  employers  to  protect 
employees  against  falling  while 
climbing  or  descending  poles. 

Therefore,  OSHA  concludes  that 
suitable  head  protection  should  not 
interfere  with  climbing  or  descending 
poles  enough  to  pose  a  significant 
hazard. 

If  an  employee  is  working  so  close  to 
“wires,  braces,  brackets,  and 
transformers’’  that  a  faceshield  would 
interfere  with  his  or  her  performance,  as 
IBEW  argues,  the  objects  would  also  be 
close  enough  to  endanger  the 


employee’s  face  as  the  employee  is 
working.  In  any  event,  it  is  unclear  how 
a  faceshield,  or  even  a  faceshield  with 
a  balaclava,  would  interfere 
significantly  with  the  mobility  of  an 
employee  performing  overhead  line 
work.  Thus,  OSHA  concludes  that 
employers  can  find  suitable  head  and 
face  protection  that  will  interfere 
minimally  with  a  worker’s  mobility  and 
allow  the  worker  to  perform  his  or  her 
job  safely  and  efficiently,  without 
posing  a  significant  hazard  to  the 
worker. 

As  discussed  later  in  this  section  of 
the  preamble,  OSHA  examined  the  heat 
stress  issue  raised  by  some  commenters 
and  concludes  that,  although  heat  stress 
can  be  a  significant  hazard,  there  are 
feasible  means  of  abating  the  hazard  for 
employees  wearing  arc-rated  protective 
garments  and  head  and  face  protection. 

In  fact.  Dr.  Neal  testified  that  faceshields 
would  not  contribute  significantly  to 
heat-stress  hazards  because  “air  is  going 
to  be  moving  inside  the  shield”  (Tr. 

478).  As  explained  later,  employers 
need  not  use  arc-rated  head  protection 
or  a  faceshield  until  the  estimated 
incident-energy  level  is  greater  than  or 
equal  to  9  cal/cm^  for  most  forms  of 
overhead  line  work.  At  higher  levels, 
employers  must  take  heat-stress 
abatement  measures  when  warranted  by 
environmental  conditions. 

A  beekeeper-type  hood  likely  would 
interfere  with  peripheral  vision. 
However,  as  noted  earlier,  employers 
can  achieve  similar  protection  with  a 
faceshield  and  balaclava  combination, 
which  should  not  interfere  with  an 
employee’s  peripheral  vision. 

Dr.  Neal  noted  that  clear  faceshields 
do  not  provide  much  protection  from 
arc-related  burn  injuries,  however  (Tr. 
433-434).  In  response  to  questions 
about  whether  arc-rated  faceshields 
could  reduce  visibility,  especially  at 
night,  Dr.  Neal  testified; 

MR.  BYRD:  Does  that  shield — Is  that 
designed  primarily  for  daylight  work? 

DR.  NEAL:  Well,  it’s  designed  for  work 
where  you  have  light,  yes.  Could  be  daylight: 
it  could  be  artificial  light. 

MR.  BYRD:  1  guess  what  I’m  asking:  If  I  had 
a  car  break  a  pole  off  at  two  o’clock  in  the 
morning  and  Tm  having  to  wear  some  kind 
of  shield,  do  I  have  to  have  a  tinted  shield 
and  also  a  clear  shield?  Do  you  make  the 
clear  shields  as  well? 

DR.  NEAL:  Yes,  I  think  there  are 
companies  that  make  both  types  of  shields. 
But,  no,  the  clear  shield  is — The  tinted  shield 
takes  care  of  the  function  of  the  clear  shield, 
which  is  actually  to  protect  you  from 
projectiles. 

MR.  BYRD:  Well,  I  guess  what  Tm  looking 
at  is  visibility  in  repairing  that  pole  and  the 
lines  that  are  energized.  If  I  have  a  shield  on 
that  is  designed  for  daylight  and  I  put  that 


in,  it’s  kind  of  like  sunglasses  or  your  safety 
glasses  that  are  tinted.  If  I  put  those  on  at 
night,  Tm  totally  blind  now.  So  I  would  have 
to  have  a  shield  for  nighttime  use  as  well. 

DR.  NEAL:  Well,  those  sunglasses  actually 
are  much  darker  than  the  shield  that  I  had 
here.  It’s  not  really  designed  for  day  work, 
but  you  may  find  that — You  know,  I  think 
when  you  are  doing  work  at  night,  you  have 
to  add  light  in  most  cases. 

MR.  BYRD:  We  do. 

DR.  NEAL:  Yes.  So  I  think  whatever  you 
add  for  doing  the  work  normally  would 
suffice  for  most  of  the  shields.  It’s  something 
you  would  have  to  try,  and  you  would  say, 
well,  no,  Tm  not  getting  enough  light.  So  you 
may  have  to  do  something  different  there. 

[Tr.  511-513] 

Based  on  this  evidence,  OSHA 
concludes  that  employers  can  find 
suitable  arc-rated  head  and  face 
protection  that  does  not  significantly 
interfere  with  an  employee’s  vision  and 
that  normally  does  not  require 
supplemental  lighting  beyond  what  they 
would  otherwise  supply. 

For  the  foregoing  reasons,  OSHA 
concludes  that  suitable  arc-rated  head 
and  face  protection  does  not  necessarily 
pose  greater  hazards  than  working 
without  it  and  that  a  requirement  for 
employees  to  wear  such  protection 
when  warranted  by  arc  hazards 
generally  will  be  technologically 
feasible  and  reasonable  for  overhead 
line  work.  Because  the  evidence, 
including  IBEW’s  comments,  suggests 
that  overhead  line  work  is  the  most 
problematic  type  of  work  for  purposes 
of  wearing  arc -rated  head  and  face 
protection,  the  Agency  comes  to  the 
same  conclusion  for  the  other  types  of 
work  addressed  by  §  1910.269  and 
Subpart  V. 

Dr.  Neal  testified  that  he  believed  that 
employees  should  wear  head  and  face 
protection  “[ajnytime  there  is  a  risk  of 
a  heat  exposure  over  [1.5  to]  2  calories, 

.  .  .  where  you  are  just  on  the  edge  of 
getting  a  second  degree  burn”  (Tr.  462). 
He  also  noted,  however,  that  his  opinion 
is  at  odds  with  “some  of  the  standards 
that  exist  today,  [in  which]  this  is  not 
required  until  you  get  to  about  8 
calories”  [id.).  For  instance,  Table 
130.7(C)(10),  Protective  Clothing  and 
Personal  Protective  Equipment  (PPE) 
Matrix,  in  NFPA  70E-2004,  requires 
faceshields  for  hazard-risk  category  2, 
which  generally  corresponds  to  an 
incident-energy  level  of  5  to  8  cal/cm^, 
and  flash-suit  hoods  for  hazard-risk 
category  3  and  higher,  which  generally 
corresponds  to  an  incident-energy  level 
of  9  cal/cm^  and  higher  (Ex.  0134). ^62 


362NFPA  70E-2012,  in  Table  130.7(0(16), 
requires  an  arc-rated  faceshield  for  hazard-risk 
category  1 ,  which  generally  corresponds  to  an 
incident-energy  level  of  1.2  to  4  cal/cm^,  and  an  arc¬ 
rated  flash  suit  hood  or  arc-rated  faceshield  and  arc- 
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For  the  three-phase  exposures 
addressed  by  the  incident-energy 
calculation  methods  given  in  NFPA 
70E-2004,  Annex  D,  the  Agency 
concludes  that  these  are  reasonable 
thresholds  for  requiring  head  and  face 
protection  It  is  apparent  that 

NFPA  70E-2004  Table  130.7(C)(10)  sets 
protective  equipment  requirements  for 
the  worst-case  exposures  for  the 
methods  in  Annex  D  of  that  standard, 
that  is,  exposures  involving  three-phase 
arcs  in  enclosures.  The  Agency  believes 
that  such  exposures  are  more  likely  to 
involve  convective  heat  energy,  which 
can  transfer  to  the  area  behind  a 
faceshield,  and  to  involve  the  back  of 
the  head  due  to  reflected  heat  energy.  In 
addition.  Annex  D  presumes  a  distance 


from  the  employee  to  the  arc  of  455 
millimeters  (18  inches). 

As  explained  previously  in  this 
section  of  the  preamble,  much  overhead 
line  work  poses  hazards  involving 
exposure  to  single-phase  arcs  in  open 
air.  In  such  exposures,  there  is  little  or 
no  reflected  or  convective  heat  energy. 

In  addition,  as  also  noted  earlier,  OSHA 
concluded  that  a  reasonable  distance 
from  the  employee  to  the  arc  for  these 
exposures  is  380  millimeters  (15 
inches),  measured  from  the  crotch  of  the 
employee’s  hand  to  the  chest.364  (See 
Table  14,  earlier  in  this  section  of  the 
preamble.)  OSHA  estimates  that  the 
employee’s  face  will  likely  be  at  least 
455  millimeters  (18  inches)  from  the 
arc. 3®^  Because  the  heat  energy  from  a 


single-phase  arc  in  air  drops  in  inverse 
proportion  to  the  square  of  the  distance, 
the  roughly  20-percent  increase  in 
distance  (from  380  to  455  millimeters) 
results  in  a  drop  in  incident  energy  of 
nearly  30  percent  (Ex.  0430).  Therefore, 
because  the  incident  energy  at  the 
employee’s  head  will  be  more  than  30 
percent  lower  than  the  estimated 
incident  energy,  which  OSHA  based  on 
the  exposure  at  the  employee’s  chest, 
OSHA  concludes  that  the  thresholds  for 
requiring  head  and  face  protection  for 
exposures  involving  a  single-phase  arc 
in  air  can  be  higher  than  the  threshold 
for  requiring  head  and  face  protection 
for  three-phase  exposures.  The  final  rule 
adopts  the  following  ranges  for  head 
and  face  protection: 


Minimum  head  and  face  protection 

Exposure 

None* 

Arc-rated  faceshield  with  a  minimum 
rating  of  8  cal/cm^  * 

Arc-rated  hood  or 
faceshield  with  balaclava 

Single-phase,  open  air . 

2-8  cal/cm^  . 

9-1 2  cal/cm^  . 

13  cal/cm2  or  higher +. 

Three-phase  . 

2-4  cal/cm^  . 

5-8  cal/cm^  . 

9  cal/cm^  or  higher  t. 

‘These  ranges  assume  that  employees  are  wearing  hardhats  meeting  the  specifications  in  §  1910.135  or  §  1926.100(b)(2),  as  applicable. 

^The  arc  rating  must  be  a  minimum  of  4  cal/cm^  less  than  the  estimated  incident  energy.  Note  that  §  1926.960(g)(5)(v)  permits  this  type  of 
head  and  face  protection,  with  a  minimum  arc  rating  of  4  cal/cm^  less  than  the  estimated  incident  energy,  at  any  incident  energy  level. 

^Note  that  §  1926.960(g)(5)  permits  this  type  of  head  and  face  protection  at  any  incident  energy  level. 


OSHA  chose  the  5-  and  Q-cal/cm^ 
thresholds  for  three-phase  arcs  to  match 
the  thresholds  in  NFPA  70E-2004,  as 
recommended  by  NIOSH  (Ex.  0134). 

The  9-  and  13-cal/cm2  thresholds  for 
exposmes  involving  single-phase  arcs  in 
open  air  account  for  the  lack  of  reflected 
and  convective  heat  on  the  employee’s 
head,  as  well  as  the  30-percent 
reduction  in  incident  energy  expected  at 
the  employee’s  head. 

Final  paragraph  (g)(5)(iii)  does  not 
require  arc-rated  protection  for  the 
employee’s  head  when  the  employee  is 


rated  balaclava  for  hazard-risk  category  2  and 
higher,  which  generally  corresponds  to  an  incident- 
energy  level  of  5  to  8  cal/cm^.  However,  as 
explained  later  in  this  section  of  the  preamble,  this 
edition  of  NFPA  70E  does  not  accormt  for  any 
reduction  in  incident  heat  energy  at  the  employee’s 
face  in  comparison  to  the  level  of  incident  heat 
energj'  at  the  working  distance  (generally  the 
employee’s  chest).  OSHA  concludes  that  not 
accounting  for  this  reduction  would  require  more 
protection  against  incident  heat  energy  than 
necessary.  As  explained  under  the  heading  Heat 
stress,  later  in  this  section  of  the  preamble,  heat 
stress  is  a  genuine  concern  of  many  rulemaking 
participants.  Requiring  a  level  of  head  and  face 
protection  higher  than  the  likely  incident  energy  at 
employees’  heads  would  unnecessarily  increase 
heat  stress  for  employees.  As  further  explained  in 
that  section  of  the  preamble,  OSHA  also  concluded 
that;  Heat  stress  is  a  widely  recognized  hazard; 
employers  covered  by  the  final  rule  already  have  an 
obligation  under  the  general  duty  clause  of  the  OSH 
Act  to  abate  these  hazards;  and  employers  covered 
by  the  final  rule  already  are  addressing  heat-stress 
issues  in  their  workplaces.  Despite  these 
conclusions,  the  Agency  believes  that,  for  work 
covered  by  the  final  rule,  paragraphs  (g)(5)(iii) 


wearing  head  protection  meeting 
§  1926.100(b)(2)  and  the  estimated 
incident  energy  is  less  than  9  cal/cm^ 
for  exposures  involving  single-phase 
arcs  in  open  air  or  5  cal/cm^  for  other 
exposures.  Final  paragraph  (g)(5)(iv) 
permits  the  employer  to  protect  the 
employee’s  head  using  a  faceshield  with 
a  minimum  arc  rating  of  8  cal/cm^  if  the 
employee  is  wearing  head  protection 
meeting  §  1926.100(b)(2)  and  the 
estimated  incident-energy  exposure  is 
less  than  13  cal/cm^  for  exposures 
involving  single-phase  arcs  in  open  air 


through  (g)(5)(v)  strike  a  more  reasonable  balance 
between  the  need  for  protection  against  incident 
energy  from  electric  arcs  and  the  need  to  protect 
employees  against  heat  stress.  The  final  rule 
achieves  this  balance  by  requiring  a  level  of 
protection  commensurate  with  the  incident  energy 
likely  at  the  employee’s  head. 

Note  that  OSHA’s  finding  regarding  the  need  for 
faceshields  applies  only  with  respect  to  their  use  as 
protection  from  incident  energy.  As  noted  under  the 
heading  Protecting  employees  from  flying  debris 
from  electric  arcs,  OSHA’s  existing  general  PPE 
requirements  in  §§1910.132  and  1926.95  require 
employers  to  address  nonthermal  hazards, 
including  physical  trauma  hazards  posed  by  flying 
debris,  associated  with  employee  exposure  to 
electric  arcs. 

Note  also  that  OSHA’s  findings  regarding  head 
and  face  protection  apply  only  to  electric  power 
generation,  transmission,  and  distribution  work 
covered  by  the  final  rule.  NPPA  70E-2012,  like 
subpart  S  of  OSHA’s  general  industry  standards, 
requires  employers  to  deenergize  electric  circuits 
before  employees  work  on  them  except  under 
limited  circumstances.  Thus,  heat  stress  hazards  for 
work  performed  under  NFPA  70E-2012  and 


or  9  cal/cm^  for  other  exposures. 
Paragraph  (g)(5)(v)  permits  a  reduction 
of  4  cal/cm^  in  the  arc  rating  of  head 
and  face  protection  for  single-phase  arcs 
in  open  air  (the  difference  between  the 
two  sets  of  thresholds).  For  example,  if 
the  estimated  incident  energy  for  an 
exposure  involving  a  single-phase  arc  in 
open  air  is  13  cal/cm^,  the  head 
protection  provided  to  the  employee 
must  have  an  arc  rating  of  at  least  9  cal/ 
cm^. 

Other  issues  relating  to  the  selection 
of  protective  clothing  and  other 


Subpart  S  should  not  be  as  pervasive  as  under  this 
final  rule,  which  generally  permits  employees  to 
work  on  energized  circuits  without  restriction. 

363NFPA  70E-2004,  Annex  D  describes  the 
Doughty,  Neal,  and  Floyd  and  IEEE  1584  methods 
in  addition  to  the  Lee  method.  See  the  summary 
and  explanation  for  final  paragraph  (g)(2),  earlier  in 
this  section  of  the  preamble,  for  a  discussion  of 
these  methods  (Ex.  0134).  Annex  D  in  NFPA  70E- 
2012  adds  a  method,  from  the  NESC,  for  single¬ 
phase  arcs  in  open  air. 

OSHA  concluded  that  380  millimeters  (1 5 
inches)  is  a  reasonable  distemce  for  rubber 
insulating  glove  work.  For  work  with  live-line  tools, 
OSHA  concluded  that  the  distance  is  greater  than 
380  millimeters.  (See  the  summary  and  explanation 
for  final  §  1926.960(g)(2)  earlier  in  this  section  of 
the  preamble.) 

365  With  the  employee’s  hands  out  directly 
opposite  the  chest,  the  distance  from  the  chest  to 
the  arc  is  380  millimeters  (15  inches),  and  the 
distance  vertically  from  that  point  on  the  chest  to 
the  employee’s  chin  is  about  255  millimeters  (10 
inches).  The  distance  from  the  chin  to  the  arc  is  the 
hypotenuse  of  the  right  triangle  with  those  two 
sides,  or  about  455  millimeters  (18  inches). 
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protective  equipment.  Ms.  Susan 
O’Connor  with  Siemens  Power 
Generation  contended  that  there  were 
factors  to  consider  other  than  incident 
heat  energy  in  the  selection  of  arc-rated 
protection,  commenting: 

We  do  not  believe  that  protective  clothing 
decisions  should  be  made  solely  based  on  a 
numerical  calculation — especially  when  such 
calculation  methods  are  suspect  as  to  their 
range  of  error.  There  are  certainly  hazards 
that  would  be  created  by  utilizing  this 
equipment.  This  clothing  is  heavy,  hot,  and 
bulky.  It  is  not  unreasonable  to  foresee  that 
heat  stress,  and  injuries  related  to  lack  of 
mobility  or  visibility  would  increase  when 
using  this  equipment.  Likewise,  the  heat 
calculations  make  no  allowances  for  the 
inherent  risk  of  a  task.  Opening  a  bolted 
panel  on  a  piece  of  equipment  is  riskier  than 
opening  a  hinged  panel.  (A  bolted  panel 
could  be  fumbled  into  live  bus  causing  a 
fault,  while  this  is  nearly  impossible  with  a 
hinged  panel).  Racking  a  breaker  out  with  the 
enclosure  door  open  is  riskier  than  with  the 
door  closed.  (The  closed  door  will  contain 
much  of  the  fault  energy  should  it  occur 
thereby  protecting  the  employee)  However,  if 
we  rely  solely  on  the  heat  calculation  these 
two  sets  of  scenarios  would  require  identical 
1’1’E.  |Ex.  0163] 

As  explained  earlier,  OSHA  already 
considered  issues  related  to  the  mobility 
and  vision  of  workers  using  arc-rated 
head  and  face  protection  and  concluded 
that  such  items  generally  will  not  create 
more  hazardous  conditions  for 
employees.  For  similar  reasons,  the 
Agency  also  concludes  that  mobility  is 
not  generally  a  concern  for  arc-rated 
protection.  Even  the  highest-rated 
clothing  is  not  significantly  heavier  than 
winter  weather  clothing  (see,  for 
example,  Tr.  440  ^®®),  and  line  workers 
are  currently  performing  tasks  in  winter 
clothing  in  cold  weather.  In  addition, 
evidence  in  the  record  indicates  that  at 
least  one  utility  requires  its  employees 
to  use  some  of  the  heaviest  weights  of 
arc-rated  clothing,  and  this  utility  did 
not  report  any  problems  with  worker 
mobility  (Exs.  0213,  0215).  As  explained 
later  in  this  section  of  the  preamble,  the 
Agency  also  concludes  that  heat  stress 
should  not  affect  the  selection  of  arc¬ 
rated  protection  under  final  paragraph 
(g)(5)  as  there  are  other  ways  of 
mitigating  that  hazard  when  necessary. 

As  discussed  under  the  summary  and 
explanation  for  final  paragraph  (g)(2), 
earlier  in  this  section  of  the  preamble, 
OSHA  concluded  that  it  is  unreasonable 
to  reduce  estimated  incident-energy 
levels  simply  because  an  employee  is 


According  to  Dr.  Thomas  Neal,  manufacturers 
make  suits  rated  at  lOO-cal/cm^  from  material 
weighing  610  gm/m^  (18  ounces/yd^)  (Tr.  440).  That 
weight  is  less  than  twice  the  wei^t  of  denim 
material,  which  is  about  375  gm/m^  (11  ounces/yd^) 
(269-Ex.  12-12.  See,  also,  59  FR  33659). 


working  in  a  situation  in  which  there  is 
a  low  risk  that  an  electric  arc  will  occur. 
The  Agency  similarly  concludes  that  it 
unreasonable  to  select  arc-rated 
protection  based  on  how  likely  an  arc  is 
to  occur.  OSHA  does  not  dispute  that 
there  is  a  higher  risk  of  an  arc  occurring 
when  an  employee  is  racking  a  circuit 
breaker  than  when  an  employee  is 
opening  a  hinged  panel. Three  of  the 
arc-related  burn  accidents  in  Ex.  0004 
occurred  as  employees  were  racking 
breakers.^®”  None  of  the  bum  accidents 
involved  an  employee  opening  or 
closing  a  hinged  cover  on  enclosed 
equipment.  As  explained  in  the 
summary  and  explanation  for  final 
paragraph  (g)(2),  if  there  is  no 
reasonable  likelihood  that  an  electric  arc 
will  occur,  OSHA  will  consider  the 
employee  to  have  no  electric-arc 
exposure,  and  the  employer  need  not 
provide  the  protection  required  under 
final  paragraph  (g)(4)(ii),  (g)(4)(iv),  or 
(g)(5). OSHA  believes  that  opening  a 
hinged  cover  on  a  dead-front  panelboard 
generally  would  not  residt  in  employee 
exposure  to  electric-arc  hazards  under 
final  paragraph  (g)(2).  However,  if  there 
is  a  reasonable  likelihood  that  an 
electric  arc  will  occur  in  the  employee’s 
work  area,  then  protection  against  the 
full  incident  heat  energy  of  the  arc  is 
necessary.  Otherwise,  when  an  arc  does 
occur,  the  employee  could  receive 
severe  burn  injuries. 

Three  commenters  wanted  OSHA  to 
clarify  that  paragraph  (g)(5)  only 
requires  protection  to  the  extent  that 
compliant  clothing  is  reasonably 
available  (Exs.  0170,  0222,  0237).  These 
commenters  expressed  concern  that  the 
standard  would  require  employers  to 
implement  potentially  costly  abatement 
measures  to  reduce  incident  energy  to 
levels  for  which  clothing  is  available 
(id.).  For  example,  Mr.  Chris  Tampio 
with  the  National  Association  of 
Manufacturers  commented: 

The  proposal  does  not  explain  how  the 
rule  would  be  interpreted  in  situations  where 
compliance  with  the  proposed  arc -rated 
clothing  requirements  is  infeasible  because 
there  is  no  clothing  available  to  protect 
against  that  level  of  heat  energy  (and  still 
permit  the  employee  to  perform  the  required 
work).  We  believe  it  is  critical  that  OSHA 


3®^  Racking  a  circuit  breaker  is  the  process  by 
which  a  circuit  breaker  is  inserted  and  removed 
from  the  circuit  breaker  cubicle. 

®®*  See  the  three  accidents  described  at  http:// 
\\’v\'W'.osha.gov/pls/imis/accidentsearch.accident_ 
detail?id= 1 4328736&id=200962322B‘id= 170197156. 

369  Paragraphs  (g)(4)(i)  and  (g)(4)(iii)  involve 
exposures  that  OSHA  has  determined  expose 
employees  to  electric  arcs  or  flames,  namely, 
contact  with  energized  circuit  parts  operating  at 
more  than  600  volts  and  molten  metal  or  electric 
arcs  from  faulted  conductors  in  the  work  area  that 
could  ignite  the  employee’s  clothing. 


clarify  that  compliance  with  the  proposed 
rule  would  be  considered  infeasible  under 
those  circumstances,  and  that  the  agency 
would  not  require  the  employer  to  exhaust 
other  feasible  measures.  Otherwise,  we  are 
concerned  that  employers  could  be  required 
to  engage  in  very  expensive  retrofitting  of 
electrical  installations  so  as  to  reduce  the 
maximum  heat  energy  that  might  be  released 
by  an  arc  flash  to  a  level  where  suitable 
[flame-resistant  or  arc-rated]  clothing  would 
be  reasonably  available. 

The  extremely  costly  measure  of 
retrofitting  equipment  is  not  accounted  for  in 
the  agency's  economic  analysis  for  this 
rulemaking,  would  substantially  raise  the 
costs  of  compliance  with  the  proposed 
standard,  and  might  invalidate  the  agency’s 
entire  economic  analysis  for  this  proposal. 
OSHA  has  a  duty  to  promulgate  rules  that  are 
both  technically  and  economically  feasible, 
and  a  duty  to  base  its  decisions  on  the  best 
available  information  relating  to  the 
economic  consequences  of  the  intended 
regulation.  Executive  Order  .  .  .  No.  12866, 
titled  “Regulatory  Planning  and  Review’’, 

.  .  .  includels]  a  requirement  that  each 
agency  assess  both  the  co.sts  and  the  benefits 
of  the  intended  regulation  and,  recognizing 
that  some  costs  and  benefits  are  difficult  to 
((uantify,  propose  or  adopt  a  regulation  only 
upon  a  reasoned  determination  that  the 
benefits  of  the  intended  regulation  justify  its 
costs.  Additionally,  the  IJ.S.  Supreme  C'.ourt 
and  various  C^ourts  of  Appeals  have  held  that 
OSHA  regulations  must  be  technically  and 
economically  feasible. .  .  . 

In  order  to  meet  these  legal  requirements, 
OSHA  must  either  clarify  that  no  retrofitting 
is  required  or  adequately  address  the 
economic  impact  of  retrofitting  electrical 
equipment  due  to  the  infeasibility  of 
providing  protective  equipment  and  clothing 
that  can  withstand  arc-flash  hazards.  [Ex. 
0222;  footnotes  omitted;  emphasis  included 
in  original.] 

The  final  rule  generally  requires  that 
employers  provide  protection  with  an 
arc  rating  at  least  as  high  as  the  incident 
energy  estimated  under  final  paragraph 
(g)(2).  When  the  initial  estimated 
incident  energy  is  extremely  high, 
employers  can  either  provide  protection 
with  an  arc  rating  that  is  at  least  as  high 
as  the  estimate  or  take  measures  to 
reduce  the  estimated  incident  energy. 
Those  measures  include  changes  to  the 
installation  and  changes  to  work 
procedures.  For  example,  installing 
current-limiting  fuses  is  one  way  that 
will  reduce  incident  energy  by  changing 
the  installation  (Tr.  498),  and 
performing  the  work  from  a  remote 
position  (Tr.  499)  and  installing  heat¬ 
shielding  barriers  (Tr.  210,  266)  are 
ways  that  will  reduce  incident  energy 
by  changing  work  procedures. 

The  Agency  examined  the  rulemaking 
record  and  concluded  that  retrofitting 
would  rarely  be  necessary  to  permit 
compliance  with  this  final  rule. 
Employees  perform  much  of  the  work 
covered  by  the  final  rule  on  overhead 
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transmission  and  distribution  lines. 
Several  rulemaking  participants  noted 
that  work  on  the  vast  majority  of 
overhead  line  installations  will  not 
require  the  highest-rated  protection 
available.  Mr.  James  Tomaseski, 
representing  IBEW  testified: 

From  the  tables  that  are  proposed  in 
Appendix  F, .  .  .we  looked  at  those  as 
common  exposures  out  on  distribution  lines. 
[I]n  discussions  that  I  have  had  with  utility 
employers  and  engineers,  and  so  forth,  about 
these  values,  I  have  not  heard  anybody  yet 
say  that  they  would  have  to  be  in  hoods 
working  on  their  distribution  circuits”  (Tr. 
939-940). 

There  is  no  evidence  in  the  record  that 
estimated  incident-energy  values  for 
overhead  power  line  installations  are 
likely  to  exceed  the  values  in  Table  6 
and  Table  7  in  final  Appendix  E.  The 
highest  estimated  incident-energy  level 
listed  in  those  tables  is  12  cal/cm^,  and 
protection  with  this  rating  is  readily 
available  [see,  for  example,  Tr.  412- 
414), 

Underground  distribution  systems 
potentially  expose  employees  to  higher 
incident-energy  levels.  IBEW  noted,  for 
example,  that  “replacing  fuses  in 
underground  distribution  systems”  is 
one  type  “of  short  duration  [job]  with  a 
possible  high  hazard  arc  energy  level” 
(Ex.  0230).  However,  although  the  three- 
phase  arc-in-a-box  exposures  faced  by 
employees  working  on  underground 
installations  may  be  high,  much  of  the 
work  performed  in  these  locations  is  on 
deenergized  circuits  (269-Ex.  8-5). 

For  the  remaining  work,  which 
potentially  exposes  employees  to 
relatively  high  incident-energy  levels, 
employers  will  have  to  choose  between 
providing  arc -rated  protection 
appropriate  for  those  levels  and 
reducing  the  incident-energy  level 
through  the  installation  or  work 
methods  changes  noted  previously.  The 
Agency  estimates  that,  for  underground 
exposures,  employers  will  be  able  to 
institute  measures,  such  as  increasing 
working  distances,  that  do  not  involve 
substantial  expense. 

Potential  incident-energy  exposures 
for  electric  power  generation 
installations  also  can  be  quite  high,  but 


Existing  §  1910.269(t)(7)  already  requires 
protection  from  hazards  posed  by  energized  cables 
in  a  manhole.  This  requirement  provides  that, 
where  a  cable  in  a  manhole  has  one  or  more 
abnormalities  that  could  lead  to  or  be  an  indication 
of  an  impending  fault,  the  defective  cable  must  be 
deenergized  before  any  employee  may  work  in  the 
manhole,  except  when  service  load  conditions  and 
a  lack  of  feasible  alternatives  require  that  the  cable 
remain  energized.  In  that  case,  employees  may  enter 
the  manhole  provided  they  are  protected  from  the 
possible  effects  of  a  failure  by  shields  or  other 
devices  that  are  capable  of  containing  the  adverse 
effects  of  a  fault  in  the  joint. 


tbe  record  shows  that  employers  can 
implement  relatively  simple  controls  to 
reduce  those  exposures  to  levels  for 
which  adequately  rated  protection  is 
readily  available.  Table  15  summarizes 
incident-energy  estimates  for  a  TVA 
nuclear  generation  plant  (Ex.  0215). 


Table  15— Distribution  of  Incident 
Energy  at  TVA  Generation  Plant 


Incident  Energy  (E)  at 
455  mm  (18  inches), 
cal/cm^ 

Number 

of 

buses 

Percent 

of 

buses 

0.0  <  E  <4.0 . 

26 

15 

4.0  <  E  <8.0 . 

48 

29 

8.0  <  E  <  30.0 . 

22 

13 

30.0  <  E  <  50.0 . 

32 

19 

50.0  <  E  <  75.0 . 

7 

4 

75.0  <  E  <  100.0 . 

15 

9 

100.0  <  E  <  162.4 . 

18 

11 

TVA  instituted  engineering  or 
administrative  controls  to  reduce  all 
incident-energy  levels  to  100  cal/cm^  or 
less. 3^^  These  controls  included: 

•  Using  remote-control  voltage  test 
equipment, 

•  Resetting  circuit  breaker  trip 
devices, 

•  Installing  current  limiting  devices, 

•  Using  robotics, 

•  Employing  remote  control  devices 
to  operate  equipment,  and 

•  Developing  procedures  that 
increase  the  working  distance  between 
the  worker  and  the  arc  [id.). 

Two  of  these  methods,  resetting 
circuit-breaker  trip  devices  and 
increasing  the  working  distance,  do  not 
involve  heavy  capital  outlays.  The 
record  identifies  other  simple  methods 
for  reducing  incident-energy  levels, 
such  as  setting  up  a  circuit  for  work  by 
temporarily  adjusting  relays  (Tr.  940), 
changing  operating  procedures  to 
eliminate  or  minimize  the  time  two 
sources  of  power  remain  tied  together 
(Ex.  0425),3^2  and  using  shields  or 
barriers  to  block  incident  energy  before 
it  reaches  the  employee  (Ex.  0445). 
Because  they  do  not  make  permanent 
changes  to  the  installation,  these 
methods  also  do  not  involve  capital 
expenditures. 

The  Agency  decided  to  adjust  its 
regulatory  analysis  to  accommodate  the 
extra  measures  that  employers  likely 
will  take  to  reduce  incident-energy 
levels  below  100  cal/cm^.  To  account 
for  tbe  costs  of  adopting  incident- 
energy-control  measures  for  electric 


The  highest  arc  rating  for  clothing  is  100  cal/ 
cm^  (Tr.  440). 

In  a  network  setting,  more  than  one  source  can 
supply  a  circuit.  Diverting  one  or  more  of  those 
sources,  by  switching  them  so  that  they  do  not 
supply  power  to  that  circuit,  can  reduce  the 
incident-energy  level. 


power  generation  installations,  OSHA 
included  costs  for  reducing  incident- 
energy  exposures  that,  when  combined 
with  OSHA’s  estimated  costs  for 
calculating  incident  energy,  correspond 
to  TVA’s  estimate  of  $300  per  employee 
for  firms  in  industries  with  generation 
installations.  Because  TVA  included 
incident-energy  reduction  costs  in  its 
estimate,  OSHA’s  cost  estimates  also 
account  for  additional  engineering 
controls  that  employers  with  power 
generation  installations  might  need  to 
implement  to  reduce  the  incident 
energy  of  particular  circuits  to  no  more 
than  100  cal/cm^  (the  maximum  level 
for  which  protective  clothing  and 
equipment  are  generally  available).  In 
addition,  in  some  cases,  employers  will 
be  able  to  institute  measures,  such  as 
resetting  breakers  or  increasing  working 
distances,  tbat  do  not  involve 
substantial  expense.  (See  Section  VI, 
Final  Economic  Analysis  and 
Regulatory  Flexibility  Analysis,  later  in 
this  preamble.) 

A  note  following  final  paragraph  (g) 
explains  that  Appendix  E  to  final 
Subpart  V  contains  information  on  the 
selection  of  appropriate  protection.  This 
appendix  contains  information  on  the 
ignition  threshold  of  various  fabrics, 
techniques  for  estimating  available  heat 
energy,  and  means  of  selecting 
protective  clothing  and  other  protective 
equipment  to  protect  employees  from 
burn  injuries  resulting  from  electric 
arcs.  OSHA  adopted  this  note 
substantially  as  proposed,  except  as 
necessary  to  reference  the  appropriate 
appendix  (Appendix  E). 

Heat  stress.  Many  commenters  argued 
that  arc-rated  protection  would  subject 
employees  to  heat-stress  hazards.  (See, 
for  example,  Exs.  0099,  0152,  0169, 
0238;  Tr.  406,  1105.)  Mr.  Jean  Thrasher 
with  Community  Electric  Cooperative, 
for  instance,  commented: 

An  already  existing  hazard  in  the  utility 
industry  is  heat  stroke  and  heat  exhaustion. 

If  the  calculated  arc  thermal  value  results  in 
a  requirement  for  multiple  layers  of  FR 
clothing,  there  WILL  BE  hospitalizations 
from  heat  stroke  and  heat  exhaustion.  Many 
manufacturers  gloss  over  or  try  to  hide  this 
concern  by  claiming  they  have  engineered 
“cool  and  comfortable”  FR  clothing.  The 
simple  fact  is  that  in  summer,  in  90° -i-  heat 
with  80%  or  higher  humidity  multiple  layers 
of  any  type  clothing  are  too  much,  especially 
considering  the  linemen  already  are  wearing 
solid  rubber  from  shoulder  to  fingers  on  both 
arms.  [Ex.  0152;  emphasis  included  in 
original) 

EEI  expressed  concern  that,  in 
proposing  the  arc-protection 
requirements  in  Subpart  V,  OSHA  did 
not  consider  “the  impact  that  excessive 
clothing  could  have  on  employees 
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working  in  high  temperatures”  (Ex. 

0227). 

There  is  considerable  evidence  in  the 
record  related  to  heat-stress  hazards. 

(See,  for  example,  Exs.  0227,  0268, 

0363,  0364;  Tr.  431-461,  1106-1110.) 
Record  evidence  suggests  that  heat 
stress  can  result  in; 

•  Heat  cramps  (Ex.  0268;  Tr.  1106), 

•  Heat  exhaustion  [id.], 

•  Heat  rash  (/d.), 

•  Heat  stroke  [id.], 

•  Fainting  (Ex.  0268), 

•  Loss  of  concentration  [id.],  and 

•  Unsafe  behaviors  (Tr.  1109-1110). 
EEI  submitted  a  State  of  California 
Finding  of  Emergency  that  reported  on 
occupational  heat-related  illnesses  in 
that  State  (Ex.  0268).  That  document 
reported  that  ‘‘ [statistical  information 
from  the  California  Division  of  Workers 
Compensation’s  report  on  occupational 
injuries  in  heat -related  illness  from 
2000-2004  [found]  that  at  least  300  ..  . 
cases  of  heat -related  illness  annually 
[were]  recorded  by  employers  or  are  the 
subject  of  claims  for  Workers 
Compensation  Insurance”  [id.].  EEI 
noted  that  heat  stress  would  cause 
unsafe  behaviors,  which  could  lead  to 
accidents  involving  contact  with 
energized  parts,  an  outcome  these 
commenters  contended  presents  a 
serious  hazard  that  OSHA  should 
address  in  the  final  rule  in  the  context 
of  arc-rated  protection  (Ex.  0227;  Tr. 
1109-1110). 

OSHA  acknowledges  that  heat  stress 
can  pose  serious  hazards  to  employees. 
As  EEI  noted,  OSHA  has  several 
documents  available  that  discuss  heat- 
stress  hazards  and  mitigation  measures 
(Ex.  0478).  In  fact,  the  Agency  has  a 
Web  page  devoted  to  this  topic  [http:// 
WWW.  osha  .gov/SLTC/h  eatstress/ 
index.html). 

Dr.  Thomas  Neal  explained  that  ‘‘heat 
stress  is  an  occurrence  when  the  human 
body  core  temperature  goes  over  its 
normal  temperature,  which  we  normally 
state  [is]  98.6  degrees  F”  (Tr.  446).  He 
further  described  the  hazard  of  heat 
stress  as  follows: 

When  the  work  you  are  doing  generates 
more  heat  than  can  escape  through  your 
clothing,  that  heat  can  only  go  to  your  body. 
So  what  happens  is  your  body,  a  fairly 
sizeable  mass  that  it  is,  begins  to  heat  up,  and 
if  you  continue  that  process  for  a  period  of 
time,  your  body  will  basically  heat  up  to  a 
point  where  you  are  into  a  heat  stress 
condition  that  can  be  dangerous. 

Heat  builds  up,  and  the  core  temperature 
of  your  organs  and  your  brain  heat  up,  and 
just  a  few  degrees  above  98.6,  and  it’s  been 
shown  that  your  judgment  can  be  impaired, 
and  the  core  temperature,  if  it  reaches  up  to 
.  .  .  105,  it  can  actually  become  a  life 
threatening  situation.  [Tr.  447] 


Dr.  James  Lancour,  testifying  for  EEI, 
addressed  the  factors  that  can  contribute 
to  heat  stress: 

Information  gleaned  from  the 
literature  clearly  demonstrates  the 
following; 

One,  heat  stress  job-risk  factors  include: 
hot  work  environments,  the  metabolic  rate 
required  by  the  worker  to  perform  the  task, 
the  type  of  protective  clothing  that  is  worn 
by  a  worker,  exposure  time,  and  the  age  and 
physical  condition  of  the  worker. 

Two,  as  metabolic  requirements  necessary 
to  perform  a  given  task  increase,  the  exposure 
time  at  a  given  temperature  necessary  to 
minimize  heat  stress  decreases. 

Three,  the  amount  of  clothing  worn  by  a 
worker  tends  to  increase  the  risk  of  heat 
stress. 

Four,  as  the  temperature  of  the  work 
environment  increases  above  about  30 
degrees  Centigrade,  or  88  degrees  Fahrenheit, 
there  is  a  sharp  increase  in  heat-related 
illnesses.  [Tr.  1108-1109] 

The  record  also  clearly  shows  that 
electric  power  generation,  transmission, 
and  distribution  workers  perform  tasks 
outdoors  in  hot  and  humid 
environments.  (See,  for  example,  Exs. 
0169,  0183,  0220,  0233;  Tr.  406,  1003.) 

In  view  of  this  evidence,  OSHA  agrees 
that  heat  stress  poses  a  significant 
hazard  to  employees  covered  by  this 
final  rule.  The  Agency  does  not  dispute 
that  electric  power  generation, 
transmission,  and  distribution  work  can 
be  physically  demanding  and  that 
employees  perform  this  work  in  hot  and 
humid  weather.  OSHA  also  agrees  with 
the  testimony  of  its  expert  witness.  Dr. 
Mary  Capelli-Schellpfeffer,  that  heat 
stress  ‘‘is  not  a  new  topic”  for 
employers  with  employees  who  perform 
this  type  of  work  and  that  ‘‘strategies  to 
manage  thermal  hazards,  and  .  .  .  heat 
thermal  stress,  are  well  appreciated 
across  geographic  domains,”  north  and 
south  (Tr.  234-235).  Drs.  Neal,  Lancour, 
and  Capelli-Schellpfeffer  noted  that 
employers  in  this  industry  must  deal 
with  heat-stress  hazards  even  if 
employees  are  not  wearing  arc-rated 
protection  (Tr.  198,  478-479,  1129). 

Evidence  in  the  record  also  indicates 
that  there  is  a  range  of  measures  that 
employers  can  take  to  mitigate  heat- 
stress  hazards,  including: 

•  Rest  breaks  (Ex.  0268;  Tr.  198-199), 

•  Supplying  sufficient  amounts  of 
water  (Ex.  0268;  Tr.  199), 

•  Using  cooling  vests  (Tr.  199), 

•  Supplying  ambient  cooling  (Tr. 
198), 

•  Providing  shade  (Ex.  0268),  and 

•  Acclimatizing  employees  to  the 
heat  (Ex.  0268). 

Evidence  in  the  record  indicates  that 
employers  already  are  using  some  of 
these  measures  (Tr.  1129-1130). 


Dr.  Neal  described  the  body’s 
metabolic  process,  which  controls  how 
the  body  responds  to  heat,  as  follows: 

If  the  heat  generation  from  metabolic 
activity  is  greater  than  the  heat  loss  through 
clothing  or  through  parts  of  the  body, 
obviously,  also  that  are  not  clothed,  then  you 
have  heat  stress.  Conversely,  if  the  opposite 
happens,  if  your  heat  generation  by  metabolic 
activity  is  less  than  the  heat  loss  through 
your  clothing  and  uncovered  parts  of  your 
body,  then  you  have  hypothermia. 

So  your  body  operates  in  a  narrow  zone, 
and  needs  to  do  that  to  function  effectively. 
Obviously,  both  heat  stress  and  hypothermia 
are  dangerous  when  you  move  away  from 
that  normal  zone.  .  .  . 

[There  are]  two  main  ways  the  body  loses 
heat,  and  this  comes  from  a  North  Carolina 
State  University  study  of  several  years  ago. 
One  is  what  we  call  dry  heat  transfer,  just  air 
moving  through  my  clothing,  my  body 
basically  giving  up  heat  as  that  happens.  If 
I  am  cold,  that  is  what  is  happening  or,  if  I 
am  in  a  comfort  zone,  that’s  pretty  much 
what  is  happening. 

If  I  get  hotter,  then  I  begin  to  perspire  and 
go  into  the  evaporative  heat  transfer  process, 
which  is  a  very  effective  way  of  losing 
heat.  ...  So  then  I  am  in  a  discomfort  zone 
....  Finally,  if  I  get  to  the  point  where  I 
can’t  los[e]  enough  heat  by  sweating  and  by 
dry  heat  transfer  to  maintain  my  body 
temperature,  I  go  into  a  heat  stress  situation 
where  my  core  temperature  begins  to  rise. 

[Tr.  448—449] 

Dr.  Neal  then  described  how  arc-rated 
clothing  affects  this  process: 

Flame  resistant  shirts,  pants,  coveralls  that 
you  wear  are  basically  like  any  other  clothing 
article.  They  are  breathable.  We  actually 
measure  that  in  terms  of  air  permeability,  and 
they  are  typically  lighter  weight  or  similar 
weight  than  conventional  cotton  work 
apparel  like  jeans  or  cotton  shirts  that  would 
be  worn  as  nonmeltable  work  clothing. 

So  they  don’t  really  function  any  different 
when  you  are  wearing  them.  You  may  feel 
different.  Again,  somebody  tells  me  it’s  not 
as  comfortable  as  his  cotton  shirt,  Tm  not 
going  to  argue  that,  because  he  has  to  be  the 
judge  of  what  is  comfortable.  But  it  is  not 
anymore  prone  to  heat  stress  is  my  point  on 
that. 

.  .  .  The  heat  stress  potential  for  the 
wearer  [of]  FR  clothing  would  be  typically 
less  than  or  equivalent  [to]  typical 
conventional  work  clothing.  .  .  .  I’m  talking 
about  regular  shirts,  pants,  and  coveralls  that 
you  would  wear  for  protection,  and  it  would 
give  you  something  up  to  maybe  8  calories 
or  so  of  protection,  single  layer-wise. 
***** 

When  arc  flash  suits  basically  have  higher 
ratings  like  25  or  40  calories,  100  calories,  60 
calories — there  are  many  different  levels  that 
are  fairly  high — well,  there  are  multiple 
layers  that  are  used  to  create  those  levels  of 
protection.  So  heat,  obviously— and  there  are 
hoods  involved  in  those.  So  in  tho.se  cases, 
obviously,  the  heat  stress  potential  does  go 
up.  [Tr.  449-451] 

Dr.  Noal  pro.sented  two  tahle.s,  one 
showing  motabolic  rates  for  different 
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tasks  and  the  other  showing  heat-loss 
values  for  various  types  of  protection 
(Ex.  0363).  OSHA  is  reproducing  these 
tables  here  as  Table  16  and  Table  17, 
respectively. 


Table  16— Metabolic  Rates  for 
Various  Tasks 


Metabolic 

Task 

rate 

(W/m2) 

Standing . 

70 

Walking  at  1.3  m/s  (4.4  ft/s)  . 

180 

Tennis  . 

260 

Table  16— Metabolic  Rates  for 
Various  Tasks— Continued 


Metabolic 

Task 

rate 

(W/m2) 

Heavy  labor  . 

320-440 

Wrestling . 

500 

Table  17— Typical  Heat  Loss  Values  Through  Clothing 


Clothing  material 


Total  heat  loss 
(W/m2) 


205-gm/m2  (6-oz/yd)  Meta-aramid  FR  Woven  Fabric  (for  example,  NOMEX) 

205-gm/m2  (6-oz/yd)  Cotton  T-shirt  Knit  . 

Lightest  S-cal/cm^  FR  Shirt-Pants  Fabric  . 

40-cal/cm2  systems . 

Firefighter  turnout,  breathable  . 

1 00-cal/cm2  arc-flash  suits  . 

Firefighter  turnout,  nonbreathable  . 


747. 

688. 

500  to  600. 
300  to  400. 
150  to  250. 
150  to  250. 
80  to  120. 


OSHA  presumes  that  electric  power 
work  is  equivalent  to  heavy  labor,  with 
a  metabolic  rate  of  320  to  440  watts/ 
meter  2.  As  demonstrated  in  Table  17, 
even  S-cal/cm^  clothing  does  not 
interfere  with  heat  loss  significantly 
more  than  normal  (non-flame-resistant) 
work  clothing.  Thus,  the  Agency 
concludes  that  employers  can  treat 
clothing  with  an  arc  rating  of  8  cal/cm^ 
or  less  the  same  as  normal  work 
clothing  with  respect  to  its  contribution 
to  heat  .stress  and  that  clothing  with  an 
arc  rating  of  8  cal/cm^  or  less  should  not 
nujuire  any  significant  changes  to 
measures  (!mj)loyers  already  are  taking 
to  j)rotect  electric  power  workers  from 
heat  stress  generally  (Tr.  503 — 504). 

Ernj)loyers  with  employees  who  are  in 
])rotection  with  arc  ratings  hetween  8 
and  25  cal/cni^  will  need  to  .start 
planning  for,  and  iinphiUKint,  heat-.stni.ss 
mitigation  .strategies  heyond  the 
.strategies  used  for  employees  w(!aring 
normal  work  clothing  [id.].  Th(!.s(! 
employers  may  need  to  choo.se  among 
.such  mitigation  strategies  as:  Providing 
the  lightest-weight  arc-rated  clothing  for 
the  e.stimated  incident-energy  level, 
ensuring  that  employees  take  extra  rest 
breaks,  and  reducing  the  incident 
energy  using  the  methods  de.scribed 
previously.  However,  employers  will 
need  to  take  these  measures  only  when 
the  ambient  temperature  warrants  such 
actions. 

As  shown  in  Table  16  and  Table  17, 
when  the  estimated  energy  level  rises 
above  25  cal/cm^,  employers  likely  will 
need  to  implement  a  variety  of  heat- 
stress  reduction  measures,  except  for 
short-duration  tasks.  An  employee  who 
is  performing  heavy  labor  has  a 
metabolic  rate  of  320  to  440  watts/m  2 
(Table  16).  Protection  rated  at  40  cal/ 


cm2  provides  for  a  heat  loss  of  300  to 
400  watts/m  2  (Table  17).  However,  tasks 
requiring  this  level  of  protection  273  are 
normally  of  short  duration  (Tr.  202). 
Such  tasks  include  racking  circuit 
breakers  (Tr.  381),  replacing  fuses  in  an 
underground  installation  (Ex.  0230),  and 
removing  or  installing  socket-type 
meters  [id.].  Dr.  Capelli-Schellpfeffer 
also  testified  that,  even  when  employees 
are  wearing  this  level  of  protection,  “at 
one  to  two  minutes,  three  minutes,  four 
minutes,  in  tliat  ballpark,  |it|  is  very, 
very  uncommon  to  appreciate  that  there 
would  he  any  thermal  challenge 
significant  enough  to  take  .  .  .  an 
einjcloyec!  to  a  heat  .stress  condition”  (Tr. 
202 — 203).  Dow  (Tieinical  (loinpany 
similarly  connncaitcul  that  arc-rated 
clothing  “is  only  needed  when  an 
einj)loy(!(!  is  working  whcire  there  is  a 
suhstantial  potential  for  an  arc  flash, 
which  typically  should  he;  for  very  short 
periods  of  time;”  (Ex.  01 28). 27^1 
Mr.  Wil.son  Yanc;ey  with  Quanta 
.Services  maintained  that  “lo|n 
tran.smi.s.sion  work,  employees  often 
exp(!rienc;e  potential  fault  currents  that 
would  require  multiple  layers  of  EK 
clothing,  plus  a  40  calorie  space  suit 
with  hood  and  shield,  to  provide  the 
neces.sary  protection”  (Ex.  0169).  In 
addition,  EEI  presented  information 
contending  that  clothing  rated  for  more 


Capelli-Schellpfeffer  described  this  level  of 
protection  as  “fully  enclosing  P'R  protective 
clothing,”  which  includes  a  protective  hood  (Tr. 
202).  Dr.  Neal  testified  that  a  faceshield  attached  to 
a  hard  hat  and  a  balaclava  could  be  used  in  lieu 
of  a  hood  for  exposures  up  to  about  40  cal/cm^  (Tr. 
439). 

374  OSHA  interprets  this  comment  as  applying  to 
tasks  performed  in  a  generation  plant  or  substation, 
as  the  Agency  does  not  believe  that  Dow  Chemical 
performs  maintenance  on  utility-type  transmission 
or  distribution  installations. 


than  100  cal/cm2  might  be  necessary 
when  employees  work  on  15-kilovolt 
distribution  circuits  with  varying  fault 
current  levels  (Ex.  0227).  However, 

OSHA  concludes  that  neither  of  these 
cases  represents  typical  exposures  for 
distribution  or  transmission  systems.  As 
explained  earlier,  under  the  summary 
and  explanation  for  paragraph  (g)(2)  of 
the  final  rule,  the  NFPA  70E  Annex  D 
calculation  method  EEI  used  to  arrive  at 
its  97-  to  153-cal/cm2  estimates  is 
extremely  conservative  and  likely 
would  })roduc(;  extnjmely  elevated 
estimates  at  voltages  of  more  than  15 
kilovolts.  Eld’s  cornisjjondiiig  estimate, 
hiised  oil  Table  8  in  propo.sed  Ajipendix 
E,  was  only  5  cal/(;m2  [id.],  which,  as 
(sxplained  earlier,  would  not  re(|uire 
em|)loyers  to  jnit  employees  in 
|>rotection  that  would  cause  concerns 
about  heat  stress.  There  is  no  evidence 
in  the  record  that  fault  currents  on 
transmi.ssion  circuits  typically  are 
higher  than  the  fault  currents  listed  in 
Table  7  of  final  Apjiendix  E  or  that 
incident-energy  estimates  likely  would 
he  higher  than  the  values  in  that  table. 

As  explained  under  the  heading  Other 
issues  relating  to  the  selection  of 
protective  clothing  and  other  protective 
equipment,  earlier  in  this  .section  of  the 
preamble,  the  Agency  concluded  that 
most  exposures  on  overhead 
transmission  and  di.stribution  systems, 
where  employees  perform  much  of  the 
work  covered  by  the  final  rule,  are  no 
higher  than  12  cal/cm2.  Furthermore,  as 
noted  by  Dr.  Capelli-Schellpfeffer,  the 
types  of  tasks  that  require  protection 
rated  at  more  than  25  cal/cm2  are 
typically  of  short  duration  and  will  not 
require  measures  to  reduce  heat  stress 
(Tr.  202-203).  Thus,  the  final  rule  will 
not  result  in  employers  having  to  take 
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additional  measures  to  protect  workers 
from  heat  stress  in  most  cases.  When 
incident  energy  requires  protection 
rated  at  more  than  8  cal/cm^,  but  no 
more  than  12  cal/cm^  (the  highest  level 
in  Table  6  and  Table  7  in  final 
Appendix  E),  employers  might  have  to 
take  some  additional  measures  to 
protect  employees  in  elevated  ambient 
temperatures  from  heat  stress.  (See,  for 
example,  Tr.  503-504.)  Even  under 
these  conditions,  the  Agency  concludes 
that  these  measures  should  not  be 
extreme  because  the  clothing  weight 
should  be  only  slightly  higher  than  8- 
cal/cm^  clothing,375  and  because 
affected  employers  already  institute 
measures  under  these  conditions  to 
mitigate  heat-stress  hazards  (Tr.  197- 
198,  1129-1130). 

Heat  stress  is  a  widely  recognized 
hazard,  and  employers  covered  by  the 
final  rule  already  have  an  obligation 
under  the  general  duty  clause  of  the 
OSH  Act  to  abate  these  hazards. As 
noted  earlier,  the  record  indicates  that 
employers  covered  by  the  final  rule 
already  are  addressing  heat-stress  issues 
in  their  workplaces.  Depending  on  the 
level  of  protection  afforded  to  comply 
with  final  paragraph  (g)(5),  employers 
may  have  to  adjust  their  heat-stress 
jjrograms,  but  the  Agency  believes  that 
em])loyers  will  be  able  to  provide 
compliant  protection  under  paragrajjh 
(g)(5)  without  neces.sarily  exposing 
(!m|)loyee.s  to  dangerous  heal-stre.ss 
conditions.  Moreover,  O.SIIA  believes 
that  EEl’s  concerns  about  heat  stress 
li'oni  <irc-rat(!d  |)rotection  causing  unsafe 
acts  ar(!  groundless  ev(!n  if  the 
|)rotection  could  increase  heat  stress 
ex|)erienced  hy  employeijs,  because 
employers  can  take  ineasiinis  to  abate 
the  heat-stre.ss  hazard. 

In  snininary,  the  Agency  agrees  with 
IMEW’s  posthearing  hriefon  the  siihjiict 
of  heat  str(!ss: 

Anollier  i.ssiK!  rni.scul  (hii  iiig  tlus  hearing 
was  tlu!  sjxicter  that  wearing  t’K  cletliing 
incrriases  the  risk  el  heat  stress  lor  (iinjjloycies 
working  in  hot  climates.  Wliile  the  record  is 
r(!))lete  with  reference  to  heat  strcjss,  material 
about  its  attendant  hazards,  and  advice  about 
how  to  avoid  it,  see,  e.g.,  Ex.  [0478]  (HEI  I’ost- 
1  tearing  Comments:  references  to  materials 
on  QSHA’s  Web  .site),  there  is  absolutely  no 
evidence  in  the  record  that  employees 
wearing  FR  clothing  are  necessarily  at  greater 
risk  of  suffering  heat  stre.ss  than  employees 
working  in  similar  conditions  but  wearing 
regular  work  clothes. 


Clothing  rated  15  to  20  cal/cm^  is  available  in 
weights  of  300  gm/m^  (8.8  oz/yd^),  less  than  typical 
jeans-weight  material  (370  gm/m^,  or  11  oz/yd^) 

(Ex.  0363). 

srB  See,  for  example,  http://www.osha.gov/pls/ 
oshaweb/owadisp.show_document?p_ 
tabIe=INTERPRETATIONS&'p_id=24008. 


Heat  stress  is  a  function  of  a  number  of 
different  factors,  including  not  only  the  kind 
of  clothing  the  employee  is  wearing,  but  the 
heat  load  of  the  particular  operation  in  which 
the  employee  is  involved,  the  level  of 
exertion  associated  with  the  employee’s 
tasks,  his  or  her  physical  condition  and  diet, 
and  such  environmental  conditions  as 
temperature  and  humidity.  [Tr.]  198,  234[,] 
1349-51;  Ex.  [0363].  Dr.  Capelli-Schellpfeffer 
explained  that  the  extent  to  which  clothing 
poses  a  heat  stress  problem  is  less  a  function 
of  the  FR  rating  than  the  degree  to  which  it 
encloses  the  body  and  prevents  it  from 
cooling.  Thus,  for  most  FR  clothing  worn 
during  routine  operations,  if  the  clothing  is 
not  “enclosing”  and  the  body  has  the  ability 
to  cool  naturally,  its  FR  nature  will  not  pose 
any  more  of  a  heat  stress  threat  than  any 
other  clothing.  [Tr.]  200-01,  249.  Thomas 
Neal,  of  Neal  Associates,  added  that  although 
heavier  clothing  may  contribute  to  heat 
stress,  the  availability  of  lighter  weight  FR 
clothing  is  minimizing  that  issue.  Ex.  [0363]. 
And  representatives  of  both  the  utility 
industry  ([Tr.]  388  (Electricities))  and 
electrical  contractors  ([Tr.]  1349,  1350, 1351) 
concurred  that  although  they  certainly  have 
had  experience  with  heat  stress,  they  were 
unaware  of  any  situation  that  would  not  have 
occurred  if  the  employee  had  not  been 
wearing  FR  clothing.  In  fact.  Quanta’s  Wilson 
Yancey  noted  that  of  the  6000  company 
employees  who  worked  during  last  summer’s 
extreme  hurricane  .season,  there  was  not  one 
case  of  heat  stress  that  he  would  attribute  to 
FR  clothing.  [Tr.]  1350. 

This  is  not  to  disregard  the  fact  that  heat 
stre.ss  is  an  i.ssue  for  electrical  transmissif)n 
and  distribulion  workers — whether  or  not 
tlmy  ar(!  w<!aring  FR  clothing.  The  record 
shows,  howevcsr,  that  there  are  iinhistrial 
hygicaie  stratcigies  for  minimizing  the 
possibility  that  (sinployecis  working  in  hot, 
humid  conditions  ex|)erien(:e  heat  stress, 
which  utility  and  contractor  employers  either 
do  or  should  utilize.  These  strategies  include 
controlling  the  amount  of  time  a  |)articnlar 
em|)loyee  |)erforms  a  particidar  task,  rotating 
em|)loyees,  juirmitting  cooling  nssts,  ensuring 
ade(|nate  fluid  intake,  and  utilizing  light¬ 
weight,  layered  systems  of  arc-rated  clothing. 
[Tr.l  198-  99[.|  460;  fix.  jOdti.'tl. 

Where  the  arc  hazard  analysis  dictates 
initting  em))loy(!es  in  such  highly  rated  FR 
clothing  that  heat  strriss  or  other  ])erformance 
im|)edim(!nts  become  a  real  problem,  the 
answer  may  be  to  emjjloy  other  strategies  for 
])rotecting  the  employee  from  the  threat.  For 
example,  an  arc  hazard  analysis  showed 
Clallatin  Steel  that  it  needed  to  develop 
alternative  switching  procedures  to  minimize 
emjjloyee  exposure  to  arc  flashes.  Ex.  [0460]. 
NIOSH  recommends  establishing  "flash 
protection  boundaries”  from  which 
employees  can  maintain  a  sufficient  distance 
from  the  exposure  that  they  will  not  require 
protective  clothing.  Ex.  [0130].  See  also  [Tr.] 
498-99  (examples  from  other  industries  that 
have  employed  methods  to  lower  heat  energy 
estimates).  [Ex.  0505] 

Are  FR  and  arc-rated  clothing 
personal  protective  equipment?  As 
described  earlier,  OSHA  is  requiring 
employers,  in  certain  situations,  to 


ensure  that  their  employees  (1)  wear 
flame-resistant  clothing  and  (2)  wear 
protective  clothing  and  other  protective 
equipment  with  an  arc  rating  greater 
than  or  equal  to  the  heat  energy 
estimated  under  paragraph  (g)(2)  of  the 
final  rule.  In  the  preamble  to  the 
proposal,  OSHA  stated  that  it 
considered  the  protective  clothing 
required  by  proposed  paragraph  (g)  to  be 
PPE  (70  FR  34868).  As  the  preamble 
noted,  the  protective  clothing  would 
reduce  the  degree  of  injury  sustained  by 
an  employee  when  an  electric  arc  occurs 
and,  in  some  cases,  would  prevent 
injury  altogether  (id.). 

Many  rulemaking  participants 
objected  to  OSHA’s  classification  of  arc¬ 
rated  clothing  as  PPE.  (See,  for  example, 
Exs.  0125,  0157,  0170,  0172,  0185,  0207, 
0209,  0504,  0506;  Tr.  544-547,  1123- 
1124.)  For  instance,  Mr.  Jonathan 
Glazier  with  NRECA  commented: 

To  avoid  any  confusion,  NRECA  requests 
that  OSHA  reiterate  its  longstanding  position 
that  FR  clothing  is  not  PPE.  That  is,  FR 
clothing,  when  it  is  not  used  as  protective 
clothing,  is  not  PPE  even  though  it  also  has 
a  protective  value.  For  an  example  of  OSHA’s 
longstanding  position  on  h’R  clothing  as  not 
being  PPE,  see  the  statement  in  the  July  31 , 
1995  letter  from  John  B.  Miles,  Jr.,  Director, 
Directorate  of  Compliance  Programs,  to  Mr. 
Jack  Callaway,  Director  of  Environment 
Affairs,  Sho-Me  Power  Filectric  (iooperative, 
that  tins  Powfsr  Conoration,  Transmission, 
and  Distribution  standard  section  “1  !)1().2(>!l 
(l)((>)(iii)  is  not  a  personal  ])rotective 
(clothing)  e(|ni)nneiit  re(|iiirement.”  |Ex. 

1)233 1 

Tin;  letter  of  iiilor|)i(!t;iti()n  I'eferred  to 
by  Mr.  Gbi/.ier  .siin|)ly  stiites  that 
existing  §  191t).2(i9[l)(6)(iii),  which 
|)rohihits  the  n.se  of  clothing  that  could 
increti.se  the  extent  of  a)i  injury  in  the 
(!V(!nt  of  tin  lire  ex|)osnre,  is  not  ii 
retfuireinenl  for  PPE.  The  hitter  docis  not 
stat(!  that  EK  clothing  it.self  is  not  PPl'i. 

An  O.SIIA  iiKimoiandnin  to  the  fitild 
(hi.scrihes  this  Agency  |)f)licy  more 
ex|)licitly: 

’t  he  Ap])arel  .Standard  is  intended  to 
))rovide  worker  protectirni  from  exposure  to 
the  seconriary  hazard  of  the  emjiloyeri’s 
clothing  burning  or  iiKilting  and  making  even 
worse  any  injuries  cau.sed  by  primary 
exposure  to  the  electric  arc  or  flame.  While 
OSHA  requires,  with  exceptions,  that 
employers  provide  and  pay  for  PPE, 
paragraph  1910.269(l)(6)(iii)  is  .silent  on  the.se 
points.  Note  that  this  Apparel  Standard  is  not 
considered  a  personal  protective  equipment 
(PPE)  standard;  however,  it  may  apply  to 
personal  protective  equipment.  [Emphasis 
added.)  For  example,  paragraph 
1910.269(l)(6)(iii)  applies  to  an  employer 
who  provides  personal  protective  clothing 
worn  by  an  employee,  who  is  exposed  to  the 
hazards  of  electric  arcs  or  flames,  for 
protection  against  cold  or  rain. 

Because  it  is  not  a  PPE  requirement,  the 
Apparel  Standard  does  not  address  whether 


Federal  Register/ Vol.  79,  No.  70 /Friday,  April  11,  2014 /Rules  and  Regulations 


20495 


or  not  an  employee’s  clothing  must  cover  all 
exposed  parts  of  the  employee’s  body.  The 
Apparel  Standard,  by  itself,  does  not  prohibit 
employers  from  purchasing  flame-retardant- 
treated  short  sleeve  shirts  or  from  altering 
flame-retardant-treated  long  sleeve  shirts  to 
.shorten  the  sleeves.  However,  such  practices 
are  discouraged.  Flame-retardant-treated 
clothing  provides  a  measure  of  protection  to 
an  emj)loyee  exposed  to  an  electric  arc. 

From  this  standpoint,  flame-retardant- 
treated  clothing  which  covers  not  only  the 
body  and  legs,  hut  iilso  the  arms  ))rovides 
hcitter  ])rot(!(;tion  to  the  (unjjloyeo. 

Note:  An  employer  would  h()  in  a  citahhi 
jxisture  for  violation  of  of  the 

.Suh|)art  I  I’crsoiuil  proiiu-.iivc 
.standard  when  it  is  a  generally  ac(:e])led  safe 
work  |>ra(:lice  of  the  industry  to  weai' 
clolliing  whicli  covers  tlie  arms,  legs  or  oilier 
exjiosed  surfaces  of  llie  hody  to  jirotecl  an 
employee  in  a  parlicniar  workjilace 
ajiplicalion  and  llm  em|)loyee  does  not  do  so. 
IMemorandiim  for;  Kegional  Administrators, 
I'rom:  fames  W.  .Stanley,  dated  AngnsI  10, 
lOtl.S,  .SnhjecI:  (Guidelines  for  tlie 
I'inforcemenI  of  the  Apjiarel  Standard,  2!) 

(;i''K  l!)1().2(i!)(l)(C)),  of  the  Ideclric  I’ower 
( Generation,  Transmission,  and  Distrihiition 
.Standard; emjihasis  included  in  original) 

'I’his  memorandum  malcos  it  clear  tliat, 
while  OSHA  does  not  treat  existing 
§  1910.269(l)(6)(iii)  as  a  PPE 
requirement,  some  F’R  clothing  may  be 
PPE  for  purposes  of  other  OSHA 
standards. 

Some  rulemaking  participants 
maintained  that  OSHA  did  not  define 
PPE  or  argued  that  the  Agency  was 
defining  PPE  to  include  FR  clothing  for 
the  first  time  in  this  rulemaking.  (See, 
for  example,  Exs.  0207,  0222,  0233;  Tr. 
568.)  For  instance,  the  Small  Business 
Administration’s  Office  of  Advocacy 
commented:  “OSHA  declares  in  a  single 
sentence  in  the  preamble  that  it  now 
views  protective  clothing  as  PPE,  a 
position  that  OSHA  has  previously  not 
asserted”  (Ex.  0207;  footnote  omitted). 
Mr.  Chris  Tampio  with  NAM  argued: 

The  basic  Personal  Protective  Equipment 
(PPE)  standards  for  general  industry  and 
construction  are  found  in  Sections  1910.132 
and  1926.95,  respectively,  and  have  been  in 
existence  for  over  30  years.  To  the  best  of  our 
knowledge,  these  provisions  have  not  been 
interpreted  to  require  fire-resistant  or  arc¬ 
rated  clothing  to  address  arc  flash  hazards.  If 
OSHA  already  interpreted  Section  1910.132 
or  1926.95  to  require  fire-resistant  or  arc¬ 
rated  clothing  to  address  arc  flash  hazards, 
there  would  have  been  no  reason  to  propose 
the  clothing  requirements  in  the  current 
rulemaking.  Accordingly,  should  the  final 
rule  contain  provisions  requiring  arc  flash 
hazard  assessments  and  FR/AR  clothing,  it  is 
essential  for  OSHA  to  insert  language  into  the 
final  rule  and  the  preamble  to  the  final  rule 


3^^  The  full  text  of  this  memorandum  is  available 
at  http://www.osha.gov/pls/oshaweb/owadisp.show 
_document?pJable=lNTEEPKETATIONSB'p_ 
id=21878. 


clarifying  that  the  agency’s  interpretations  of 
Sections  1910.132  and  1926.95  remains 
unchanged — that  they  do  not  require  flame- 
resistant  and  arc-rated  clothing  in  connection 
with  any  arc  flash  hazards  that  may  exist 
outside  the  activities  covered  by  Section 
1910.269  and  Subpart  V. 
***** 

OSHA’s  discussion  of  the  clothing 
nxjuirements  in  the  preamble  to  this 
rulemaking  demonstrale  that  fire-resistant 
clothing  is  .  .  .  not  considered  I’l’l'G  under 
.Section  1910.132; 

( ).S1 1  A’s  existing  clothing  re(|nireinent  in 
()  1910. 2(i!)  Iwliicli  incor))onites  tlie  |)ersonal 
protective  e(|nipinent  re(|nii'ements  of 
.Sniijiarl  I  of  f'arl  1910  liy  reference  into 
.Section  1910.2()9(g)(1)|  does  not  re(|uire 
employers  to  |>rolecl  em|)loyees  from  electric 
arcs  Ihrongli  the  use  of  flaine-resislani 
clolliing.  It  .sini|)ly  reipiires  that  an 
employee’s  clolliing  do  no  greater  harm. 
iSecan.se  of  the  serious  nainre  of  the  still 
remaining  risk  to  power  workers  from 
electric  arcs,  the  Agency  believes  that  the 
standard  should  he  revised  to  reipiire  the  use 
of  llanie-resislani  clothing,  under  certain 
circnnistances,  to  jiroleci  enqiloyees  from  the 
most  severe  horns. 

•Section  1910.132,  “(General  Keipiirements 
[for  PPl'G)’’,  is  O.SHA’s  general  PPE  standard 
which  requires  that  PPE  shall  he  used 
wherever  necessary  by  reason  of  workplace 
hazards.  Becan.se  1910.269  already 
incorporates  §  1910.132,  there  would  be  no 
rea.son  to  revise  §  1910.269  (or  Subpart  V)  to 
require  the  use  of  FR/AR  clothing,  or  to 
perform  an  economic  impact  analysis  of  the 
additional  burden  of  that  requirement,  if  FR/ 
AR  clothing  was  already  required  by 
§  1910.132  (or  §  [19261.95)  to  address  the  arc 
flash  hazard. 

...  In  (a)  1999  rulemaking,  OSHA  issued 
[a  notice  of  proposed  rulemaking)  to  address 
the  issue  of  whether  an  employer  would  be 
required  to  pay  for  the  PPE  required  by 
§  1910.132.  The  scope  of  that  preamble  and 
the  technical  and  economic  feasibility 
analysis  for  that  proposal  were  limited  to 
head,  eye,  hand,  face  and  foot  protection,  and 
some  forms  of  protective  clothing  (other  than 
arc-rated  or  fire-resistant  clothing).  There  was 
no  mention  of  its  application  to  fire-resistant 
or  arc-rated  clothing  for  electrical  workers. 
The  NAM  respectfully  submits  that,  to  this 
day,  as  the  subject  rulemaking  acknowledges, 
OSHA  has  never  interpreted  §  1910.132  or 
1926.95  to  require  fire-resistant  clothing  or 
arc-rated  clothing  to  address  arc  flash 
hazards. 

In  light  of  this  well-established 
interpretation  of  §§  1910.132  and  1926.95,  we 
respectfully  submit  it  may  not  be  materially 
changed  except  through  notice  and  comment 
rulemaking  that  clearly  announces  to  all 
interested  parties  that  such  an  enormous 
change  is  under  consideration.  It  is  well- 
established  that  agency  interpretations,  even 
when  reasonable  constructions  of  its  rules, 
trigger  notice  and  comment  requirements 
under  the  APA  when  the  interpretation 
represents  a  significant  change  from  a 
previous,  definitive  interpretation.  See 
Alaska  Professional  Hunters  Association,  Inc. 
V.  FAA,  177  F.3d  1030,  1034  (D.C.  Cir.  1999). 
[Ex.  0222;  footnotes  omitted;  emphasis 
included  in  original.] 


First,  the  Agency  considers  irrelevant 
the  argument  that,  if  §§  1910.132  and 
1926.95  already  cover  arc-rated 
clothing,  OSHA  does  not  need  separate 
requirements  for  such  clothing  in 
Suhpart  V  and  §  1910.269.  The  regulated 
community  could  construe  existing 
§  1910.269(l)(6)(iii),  because  it  explicitly 
covers  electric-arc  hazards  for  wtirk 
jierformed  under  §  1910.269,  to  preempt 
€i])])lication  of  §  1910.132(a)  to  electric- 
iirc  hazards  in  electric  jiowitr  genenition, 
traiismi.s.sion,  iiiid  distrihiition  work. 
(Gmiseipieiitly,  O.SIIA  needed  to  revi.se 
§  1  !tl 0.2()9,  as  it  |)r(ipo.sed  to  do,  to 
clai  iiy  that  employees  nnist  use  iirc- 
rated  clothing  for  work  covered  hy  that 
standard. 

.Second,  the  commenters’  statements 
alioiit  ciirreiil  O.SIIA  policy  are  wrong. 
Till!  Agency  currently  considers  FK 
clothing  to  he  PPE;  ( ).SI  lA  is  not 
estahlishing  new  |)olicy  on  that  issue  in 
this  final  rule.  The  Ageiu;y  has  issued, 
and  the  Occupational  Safety  <md  Heidth 
Review  (Gomrni.ssion  has  njiheld, 
citations  against  employers  for  violating 
§  191 0.1 32(a)  hy  not  providing  flame- 
resistant  clothing  to  employees.  (See,  for 
example,  Lukens  Steel  do.,  1 0  BNA 
OSHC  1115  (No.  76-1053,  1981) 

(Section  1910.132  required  the  use  of 
“protective  equipment,  including  .  .  . 
flame  retardant  clothing”  for  employees 
exposed  to  burn  hazards  at  a  steel- 
producing  facility).)  In  addition,  the 
Agency  has  issued  several  letters  of 
interpretation  stating  that,  under  certain 
circumstances,  §  1910.132(a)  or 
§  1926.95(a)  require  FR  clothing.  (See, 
for  example,  letters  of  interpretation 
dated  March  7,  2006,  to  Mr.  Joseph  P. 
Zemen  (FR  clothing  in  plants 
processing  flammable  materials)  and 
February  29,  2008,  to  Mr.  Brian  Dolin®’’® 
(protection  against  arc-flash  hazards  for 
work  covered  by  29  CFR  Part  1926, 
Subpart  K).) 

In  the  recently  completed  rulemaking 
on  employer  payment  for  personal 
protective  equipment  (72  FR  64342), 
some  commenters  suggested  “that  FR 
clothing  is  not  PPE.”  (72  FR  64353). 
OSHA  rejected  that  argument,  noting: 

If  OSHA  determines  in  [the  Subpart  V] 
mlemaking  that  FR  clothing  is  required,  it 
will  then  become  subject  to  the  PPE  payment 
provisions  of  this  rule  .  .  .  [/d.] 

Thus,  it  is  clear  that  the  Agency 
considers  flame-resistant  clothing  to  be 
PPE.  In  this  regard,  this  rulemaking  does 
not  establish  new  policy  or  revise 


This  letter  is  available  at  http://wi\'vi'.osha.gov/ 
pIs/oshaweb/owadisp.show_document?p_ 
iable=lNTEBPRETAT10NS&pJd=25366. 

3^®  This  letter  is  available  at  http://www.osha.gov/ 
pls/oshaweb/owadisp.show_document?p_ 
table=}NTERPHETATIONS&pJd=25973. 
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longstanding  policy,  as  the  commenters 
suggested. 3®^ 

Consistent  with  past  policy,  OSHA 
believes  that  it  is  reasonable  and 
appropriate  to  treat  FR  and  arc-rated 
clothing  required  under  final  paragraph 
(g)  as  PPE.  FR  clothing  required  by 
paragraph  (g)(4)  of  the  final  rule  will 
])rotect  against  the  ignition  of  clothing, 
and  arc-rated  clothing,  as  nicpiired  hy 
paragra])h  (gK.'i)  of  tlu;  lin;il  rule,  will 
|)rol(!ct  against  heat-related  hazards 
(:ans(!d  hy  electric  arcs.  Dr.  Mary 
( !a|)elli-.Schell|>feffer  ex|)laiiie(l  that 
electric  arcs  can  ‘‘occur  innnt(Mitionally 
in  manmade  systems”  and  re|)res(!nl  ‘‘a 
common  electrical  lanlt  condition 
which  may  lead  to  a  iailnre  in  the  power 
system”  (Fx.  (),'t7!t).  .She  exjilained  that, 
when  an  employee  is  lepairingan 
electrical  installation,  “lilfthe 
installation  remains  energized,  or  is  not 
in  an  electrically  sale  working 
condition,  the  risk  of  electric  arc 
persists,  and  may  lx;  inensased  as  a 
resnlt  of  the  j)ost-fanlt  stcitus”  {id.].  As 
Dr.  ( ’.apelli-Schellpfeffer  not(;d,  tin; 
causes  of  electric  arcs  incliuh!;  transient 
ov(!rvoltago  disturbances,  such  as 
lightning  and  switching  surges; 
mechanical  damage  from  foreign 
sources,  such  as  digging  or  vehicles; 
shorting  by  tools  or  metal  objects; 
mechanical  failure  of  static  or  structural 
parts;  and  insulation  breakdown  [id.]. 
Thus,  electric  arcs  commonly  result 
from  the  breakdown  of  equipment  in  the 
process  of  generating,  transporting,  or 
using  electricity  or  from  the  process  of 
repairing  an  electrical  installation. 

Dr.  Capelli-Schellpfeffer  also 
described  the  thermal  hazards  posed  by 
electric  arcs,  explaining; 

With  temperatures  rising  in  and  around  an 
arc,  burn  hazard  is  present  from  ohmic 
heating  due  to  electrical  power  flow;  ignition 
and  combustion  of  nearby  materials,  notably 
including  worn  clothing  and  adjacent 


380  f^r.  Tampio  also  argued  that  FR  clothing  is  not 
considered  electrical  protective  equipment  under 
§  1910.335  (Ex.  0222).  This  argument  is  not  relevant 
to  this  discussion.  However,  note  that  OSHA  agrees 
with  Mr.  Tampio  that  FR  clothing  is  not  electrical 
protective  equipment.  This  equipment,  covered  by 
§§  1910.137  and  1926.97  in  this  final  rule,  protects 
employees  from  electric  shock.  FR  clothing, 
whether  arc-rated  or  not,  does  not  provide 
protection  against  electric  shock. 

In  addition,  Mr.  Tampio  argued  that  the  hazard 
assessment  and  training  requirements  in  §  1910.132 
apply  only  to  head,  eye,  hand,  face,  and  foot 
protection.  OSHA  also  agrees  with  this  statement, 
but  again  finds  it  irrelevant.  The  limitation  of  the 
PPE  hazard  assessment  and  training  provisions, 
contained  in  §  1910.132(g),  has  no  bearing  or  effect 
on  the  types  of  PPE  covered  by  the  general 
requirement  to  provide  PPE  in  §  1910.132(a).  The 
preamble  to  the  Subpart  V  proposal  requested 
comment  on  whether  to  extend  the  hazard 
assessment  and  training  requirements  of  §  1910.132 
to  electrical  protective  equipment,  which  is  another 
form  of  PPE  covered  by  §  1910.132(a)  (70  FR  34893). 


equipment;  and  sprayed  or  blown  hot  or 
melting  installation  elements  moved  by  the 
mechanical  forces  in  the  electric  arc  event. 
Additionally,  radiation  is  another  major 
.source  of  heat.  (Ex.  0373;  see,  ahso,  Tr.  178- 
188.) 

Thu.s,  thermal  hazards  posod  by  electric 
arcs  ari.se  not  only  from  the  processes 
hnt  are  a  direct  residt  of  the  rapidly 
changing  environment  that  results  from 
a  fault  in  an  electrical  systtmi. 

Dr.  (iapelli-.Schellpfeffer  also 
de.scrihed  the  injuries  that  can  result 
from  electric  arcs: 

The  injuries  llial  accoiiipan y  higli 
leinperiilure  exposures  at  the  Ixidy  surfiices 
are  couuuouly  referred  lo  as  skin  l)urus. 

Wlieu  these  injuries  ai'e  dislriluiled  witliin 
the  body  we  still  call  llieiu  skin  hums,  and 
the  hum  p.euerally  refers  lo  a  jihysical 
chemical  change. 

As  many  a|)|)i'eciale  from  the  ex|)erieuc(!  of 
suid)uru,  this  kind  <d Coudit ion  is  |>aiuful, 
and  when  the  trauma  is  more  severe,  the  |iaiii 
is  extraordinary,  and  of  course  llu!  medical 
treatment  is  exltaisive.  |Tr.  188| 

As  noted  earlier,  slu!  graphit;ally 
depicted  the.se  injuries  with  a 
])hotograph  of  the  victim  of  an  electric 
arc,  which  she  explained  as  follows: 

(Tlho  extent  of  the  injury  that  con  follow 
an  arc  exposure  is  readily  appreciated.  Eyes, 
ears,  faces,  skin,  limbs,  and  organs  are 
affected.  Basic  bodily  function,  including  the 
ability  to  breathe,  eat,  urinate,  and  sleep  are 
completely  changed.  [Tr.  186] 

Thus,  thermal  injuries  from  an  electric 
arc  occur  when  an  employee’s  body 
absorbs  the  heat  from  the  arc. 

In  light  of  the  foregoing  discussion, 
OSHA  concludes  that  FR  clothing  and 
arc-rated  clothing  will  protect  against 
‘‘hazards  of  processes  or  environment” 
and  are  designed  to  protect  against 
hazards  ‘‘encountered  in  a  manner 
capable  of  causing  injury  or  impairment 
in  the  function  of  any  part  of  the  body 
through  absorption,  inhalation  or 
physical  contact.”  Thus,  OSHA  is 
reiterating  that  FR  clothing  and  arc¬ 
rated  clothing  are  PPE  as  §§  1910.132(a) 
and  1926.95(a)  generally  describe  that 
term. 

Mr.  Jonathan  Glazier  with  NRECA 
argued  that  FR  clothing  is  not  protective 
(Ex.  0506;  Tr.  544-545).  At  the  hearing, 
Mr.  Glazier  testified: 

The  FR  nature  of  clothing  offers  no 
protective  value.  It  refers  merely  to  the 
clothing’s  inability  to  melt  or  ignite  and 
remain  ignited.  We  should  be  aware  of  the 
difference  between  the  attribute  of  FR  and 
the  attribute  of  protection. 

It  gets  confusing,  because  arc  protective 
clothing,  which  sounds  like  it  may  be 
personal  protective  equipment,  and  OSHA 
says  it  is  personal  protective  equipment  in 
the  preamble  .  .  . 

It  gets  confusing,  because  arc  protective 
clothing  is  first  FR.  That  is,  all  arc  protective 


clothing  is  also  FR,  and  I  am  told  that  all  FR 
clothing  sold  nowadays  has  an  arc  protective 
rating.l^®’!  But  still,  there  is  a  difference 
between  the  FR  attribute  and  the  arc 
protective  attribute.  [Tr.  544-.')45] 

OSHA  di.sagreo.s  with  Mr.  Glazier.  FR 
clothing,  oven  without  an  arc  rating, 
protect.s  employee.s  against  burns  caused 
Ity  radiant  and  convective  lutat  as  well 
as  burns  cau.sed  by  ])otenti(d  ignition  of 
clotbing  thiit  is  not  flame  rctsi.stiint.  Dr. 
Tboimis  Neal  testified  that  FR  clotbing 
‘‘not  only  [does  not[  ignite  and, 
basiciilly,  elimiiiiite|.s[  tiie  burning 
clotbing  on  tin;  body  syndrome,  but  [it  [ 
iil.so  provide[s[  :i  level  of  jtrotect ion  by 
blocking  beat  Iroin  reiicbing  tbe  body” 

(  Ti .  472).  Dr.  Gapelii  .Scliellijhdler 
siinilaiiy  testifiixl  tinit  “FR  clotbing  .  .  . 
is  protective  and  (hssigned  to  resist 
ignition  and  block  be:il  tnmsler”  (  Tr. 
1119).  An  arc  rating  on  FK  clotbing  is  a 
meiisnre  of  bow  mneb  incident  energy 
ciin  be  pntstmt  biifon;  tin;  wcsirtir  will 
just  barely  sustain  a  .second-degret*  burn 
(Fx.  OOtil).  (ilearly,  arc-rated  clotbing 
and  FR  clotbing  (evmi  witbont  an  arc 
rating)  protect  eirqjloyctes  from  being 
burned  by  electric  arcs  and  are, 
therefore,  protective. 

Mr.  h’rank  White  with  ORG 
Worldwide  expressed  concern  that 
OSHA  woidd  consider  untreated  cotton 
clothing  to  be  PPE  (Ex.  0235).  He  noted 
that  Table  10  in  proposed  Appendix  F 
listed  untreated  cotton  clothing  as 
“protective”  for  incident  energy  up  to  2 
cal/cm^  and  that  “at  higher  incident 
energy  exposures  a  [T]-shirt  is  listed  as 
the  first  layer  of  protective  clothing, 
followed  by  other  layers  of  FR  clothing” 
[id.].  Mr.  White  also  interpreted  Table 
11  from  proposed  Appendix  F,  which 
listed  ignition  thresholds  for  various 
weights  of  cotton  fabrics,  as  indicating 
that  these  fabrics  provide  “protection 
from  heat  energy  below  the  ignition 
threshold”  [id.]. 

Untreated  cotton  can  ignite  and 
continue  to  burn  when  subjected  to 
incident  heat  energy  above  its  ignition 
threshold  (Tr.  467^69,  472).  OSHA 
does  not  consider  cotton  clothing, 
which  can  ignite  and  pose  a  hazard 
itself,  as  constituting  protective  clothing 
with  respect  to  electric  arcs  common  to 
work  covered  by  the  final  rule. 
Therefore,  OSHA  did  not  include  Table 
10  or  Table  11  from  proposed  Appendix 
F  in  final  Appendix  E.  (See  also  the 
summary  and  explanation  for  the 
appendices  to  Subpart  V,  later  in  this 
section  of  the  preamble.)  Finally,  even 
though  wearing  cotton  clothing  as  one 


OSHA  is  aware  that  some  FR  clothing,  such 
as  children’s  FR  sleepwear  and  certain  types  of  FR 
clothing  made  specifically  for  protection  fi'om 
contact  with  molten  metal,  are  not  arc  rated. 
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layer  in  a  clothing  system  can 
effectively  increase  the  arc-rating  of  the 
system,  OSHA  does  not  consider  cotton 

clothing  to  he  protective. 

Some  commenters  maintained  that 
OSHA  needed  to  conduct  a  separate 
rulemaking  to  determine  whether  FR 
clothing  is  PPE.  (See,  for  example,  Exs. 
0170,  0183,  0202, 0207, 0222, 0229, 

0233,  0239,  0240.)  For  instance,  Mr. 

Alan  Blackmon  with  Blue  Ridge  Electric 
Cooperative  commented  that,  if  “OSHA 
institutes  an  arc  protective  clothing 
requirement,  its  nature  as  PPE  or  non- 
PPE  should  be  the  subject  of  public 
notice  and  comment.  It  is  not  enough  for 
OSHA  merely  to  issue  a  pronouncement 
in  the  Preamble  of  this  rulemaking”  (Ex. 
0183). 

The  U.S.  SBA’s  Office  of  Advocacy 
suggested  that  “the  issue  of  protective 
clothing  as  PPE  [was)  not .  .  .  fully 
vetted  in  the  rulemaking  process”  and 
recommended  that  “OSHA  address  the 
issues  of  protective  clothing,  PPE,  and 
employer  payment  for  PPE  in  the  PPE 
rulem^ing  process  and  not  finalize 
these  provisions  prior  to  that 
rulemaking’s  conclusion”  (Ex.  0207). 

As  noted  earlier,  existing  OSHA 
policy  treats  FR  clothing  (whether  or  not 
it  is  arc  rated)  as  PPE.  OSHA’s  statement 
in  the  preamble  to  the  proposed  rule 
simply  reaffirmed  that  position. 
Although  the  Agency  does  not  believe 
notice  and  comment  is  necessary  on  this 
issue  (see,  for  example,  5  U.S.C.  553(b) 
(APA  notice  and  comment  requirements 
do  not  apply  “to  interpretative  rules”)), 
affected  parties  had  clear  notice  in  the 
preamble  to  this  rulemaking  that  the 
Agency  was  considering  whether 
employers  would  have  to  pay  for  the 
arc-rated  clothing  required  by  the  final 
rule  (an  issue  discussed  later  in  this 
section  of  the  preamble).  OSHA  believes 
that  the  public  also  had  clear  notice  that 
the  Agency  considered  FR  clothing  to  be 
PPE  and  had  ample  opportunity  to 
challenge  the  Agency  on  that  point  as  it 
relates  to  this  rulemaking. 

Consequently,  OSHA  concludes  that 
there  is  no  need  to  conduct  further 
rulemaking  related  to  the  issue  of 
whether  FR  clothing  is  PPE. 

Who  should  pay  for  the  PPE  required 
by  paragraph  (g)  of  the  final  rule?  As 
explained  earlier,  OSHA  considers  FR 
clothing  and  arc-rated  clothing  required 
by  the  final  rule  to  be  PPE.  The 
propo.sed  rule  did  not  specify  whether 
(iinjjloyers  wmdd  have  to  provide 
])rotectivo  clothing  at  no  cost  to 
em])loyees.  However,  OSHA  noted  in 


Nolci  Ihiil,  (!V(!n  if  Cotton  (:lothin(>  in  tlioso 
circinnstiincos  worn  I’l'l'i,  iaU).1S2(li)(4)(ii)  and 
1  tl2ti.?ir)((l)(4)(i)  ()xoin|it  “ovoryday  (:lotlnnf>”  Iroiti 
tint  (tinployor-payinont  r(i(pnn!in(!nts  in 
§«»1<f1().i:j2(li)  and  1<l2li.<(r)(d). 


the  preamble  to  the  proposal  that  it  was 
considering  including  an  employer- 
payment  requirement  in  the  final  rule 
and  sought  comments  on  the  issue. 

The  preamble  to  the  proposal  also 
noted  that  OSHA  had  proposed 
regulatory  language  for  the  general  PPE 
standards  to  clarify  that  employers 
generally  are  responsible  for  the  cost  of 
PPE  (70  FR  34869,  citing  64  FR  15402, 
Mar.  31,  1999).  OSHA  published  the 
final  rule  on  employer  payment  for  PPE 
on  November  15,  2007  (72  FR  64342). 
The  final  rule  on  employer  payment  for 
PPE  requires  employers  to  pay  for  the 
PPE  used  to  comply  with  OSHA 
standards,  with  a  few  exceptions, 
including  (1)  everyday  clothing,  such  as 
longsleeve  shirts,  long  pants,  street 
shoes,  and  normal  work  boots;  and  (2) 
ordinary  clothing,  skin  creams,  or  other 
items,  used  solely  for  protection  from 
weather,  such  as  winter  coats,  jackets, 
gloves,  parkas,  rubber  boots,  hats, 
raincoats,  ordinary  sunglasses,  and 
sunscreen.  (See  29  CFR  1910.132(h);  29 
CFR  1926.95(d).) 

In  the  PPE-payment  rulemaking, 

OSHA  explained  the  rationale  behind 
its  decision  to  require  employers 
generally  to  pay  for  PPE,  as  follows: 

1.  The  OSH  Act  Requires  Employer  Payment 
for  PPE 

OSHA  is  requiring  employers  to  pay  for 
PPE  used  to  comply  with  OSHA  standards  in 
order  to  effectuate  the  underlying  cost 
allocation  scheme  in  the  OSH  Act.  The  OSH 
Act  requires  employers  to  pay  for  the  means 
necessary  to  create  a  safe  and  healthful  work 
environment.  Congress  placed  this  obligation 
squarely  on  employers,  believing  such  costs 
to  be  appropriate  in  order  to  protect  the 
health  and  safety  of  employees.  This  final 
rule  does  no  more  than  clarify  that  under  the 
OSH  Act  employers  are  responsible  for 
providing  at  no  cost  to  their  employees  the 
PPE  required  by  OSHA  standards  to  protect 
employees  from  workplace  injury  and  death. 
***** 

2.  The  Rule  Will  Result  in  Safety  Benefits 

Separate  from  effectuating  the  statutory 

cost  allocation  scheme,  this  rule  will  also 
help  prevent  injuries  and  illnesses.  OSHA 
has  carefully  reviewed  the  rulemaking  record 
and  finds  that  requiring  employers  to  pay  for 
PPE  will  result  in  significant  safety  benefits. 
As  such,  it  is  a  legitimate  exercise  of  OSHA’s 
statutory  authority  to  promulgate  these 
ancillary  provisions  in  its  standards  to 
reduce  the  risk  of  injury  and  death. 

I'hore  are  three  main  reasons  why  the  final 
rule  will  res\dt  in  safety  benefits: 

•  When  emj)loyees  are  required  to  j)ay  for 
their  own  Pl’K,  many  are  likely  tf)  avoid  I’l'l*] 
costs  and  thus  fail  to  ])rovide  themselves 
with  adecpiate  ])rotection.  O.SllA  al.so 
l)eliev(!s  that  em])loyees  will  he  mon; 
inclined  to  use  PPE  if  it  is  provided  to  them 
at  no  cost. 

•  Em])loyer  j)ayment  for  PPE  will  chsarly 
shift  overall  responsihi lity  lor  PPE  to 


employers.  When  employers  take  full 
responsibility  for  providing  PPE  to  their 
employees  and  paying  for  it,  they  are  more 
likely  to  make  sure  that  the  PPE  is  correct  for 
the  job,  that  it  is  in  good  condition,  and  that 
the  employee  is  protected. 

•  An  employer  payment  rule  will 
encourage  employees  to  participate 
wholeheartedly  in  an  employer’s  safety  and 
health  program  and  employer  payment  for 
PPE  will  improve  the  safety  culture  at  the 
worksite. 

***** 

3.  Clarity  in  PPE  Payment  Policy 

Another  benefit  of  the  final  PPE  payment 
rule  is  clarity  in  OSHA’s  policy.  While  it  is 
true  that  most  employers  pay  for  most  PPE 
most  of  the  time,  the  practices  for  providing 
PPE  are  quite  diverse.  Many  employers  pay 
for  some  items  and  not  for  others,  either  as 
a  matter  of  collective  bargaining  or  long 
standing  tradition.  In  some  cases,  costs  are 
shared  between  employees  and  employers.  In 
other  workplaces,  the  employer  pays  for 
more  expensive  or  technologically  advanced 
PPE  while  requiring  employees  to  pay  for 
more  common  items.  However,  in  some 
workplaces  exactly  the  opposite  is  true.  [72 
FR  64344] 

OSHA  concludes  that  there  is  no  evidence 
in  the  Subpart  V  rulemaking  record  to 
persuade  the  Agency  that  any  of  these 
reasons  are  invalid  with  respect  to  FR  and 
arc-rated  clothing.  As  explained  later,  OSHA 
considered  and  rejected  nearly  all  of  the 
arguments  against  an  employer-payment 
requirement  for  FR  and  arc-rated  clothing  in 
the  PPE-payment  rulemaking.  As  noted 
previously,  OSHA  specifically  considered  FR 
clothing  in  the  PPE-payment  rulemaking  and 
concluded  in  the  preamble  to  the  final  PPE- 
payment  rule  that,  “[ijf  OSHA  determines  in 
[the  Subpart  V]  rulemaking  that  FR  clothing 
is  required,  it  will  then  become  subject  to  the 
PPE  payment  provisions  of  this  rule,  unless 
the  final  §  1910.269  and  Part  1926  Subpart  V 
standards  specifically  exempt  FR  clothing 
from  employer  payment”  (72  FR  64353). 
Therefore,  the  default  position  for  the 
Subpart  V  rulemaking  is  that  employers  must 
pay  for  the  FR  and  arc-rated  clothing 
required  by  this  final  rule  unless  the  Agency 
adopts  provisions  specifically  exempting  this 
clothing  from  the  general  PPE-payment  rule. 
Also,  for  reasons  described  later,  OSHA 
concludes  that  such  an  exemption  is  neither 
necessary  nor  appropriate  for  the  FR  or  arc¬ 
rated  clothing  required  under  paragraph  (g) 
of  this  final  rule.  The  general  PPE-payment 
rule,  including  all  exceptions,  applies  to  the 
FR  and  arc-rated  clothing  used  to  comply 
with  this  final  rule.  (See  72  FR  64369.) 

Several  rulemaking  participants  .supported 
requiring  employers  to  jiay  for  the  FR 
c;lothing  and  arc-rated  clothing  required  by 
the  final  rule.  (.See,  for  example,  Exs.  0130, 
0164,  0197,  0211, 0230,  0505;  Tr.  H19-»20, 
834,  897-898.)  These  ndeiuakiug  i)articii)auts 
gave  several  reasons  for  su])])ortiug  an 
em])loyer-])ayinent  re(]uireiu(!ut: 

•  Many  (!iuj)loyers  alr(!ady  are  providing 
this  ])rote(:tive  clothing  (Exs.  0230,  0505;  Tr. 
897-898), 

•  Ein|)loyors  are  more  likcdy  to  |)ro])erly 
train  (!m|)loyees  in  using  PPl'i  (Ex.  021 1 ), 
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•  Employers  are  more  likely  to  select,  and 
ensure  that  employees  wear,  proper 
protective  clothing  (Exs.  0197,0211,  0230), 

•  Employers  are  more  likely  to  properly 
maintain  the  protective  clothing  (Exs.  0130, 
0211, 0230),  and 

•  The  OSH  Act  requires  employers  to  pay 
for  this  type  of  protection  (Tr.  848 — 849). 

Other  commenters  opposed  an  employer- 
payment  requirement.  (See,  for  example,  Exs. 
0099, 0125, 0146, 0169,  0173,  0186,  0201, 
0209,  0222;  Tr.  546—547.)  These  rulemaking 
participants  presented  the  following  reasons 
for  not  imposing  such  a  requirement: 

•  The  difficulty  and  expense  contractors 
would  have  buying  protective  clothing  for 
employees  who  move  from  employer  to 
employer  (Exs.  0169,  0186), 

•  Employees  take  better  care  of  clothing 
when  they  pay  at  least  a  portion  of  the  cost 
(Exs.  0099,  0186), 

•  Employers  consider  protective  clothing  a 
“tool  of  the  trade”  that  employees  must  bring 
with  them  to  the  job  (Ex.  0222;  Tr.  295-297), 

•  FR  and  arc-rated  clothing  only  provides 
secondary  protection  (Exs.  0209,  0210),  and 

•  Protective  clothing  is  personal  because 
employees  can  wear  it  off  the  job  (Exs.  0125, 
0146,  0173,  0209,  0222). 

OSHA  examined  several  of  these 
arguments  in  the  PPE-payment  rulemaking. 
For  example,  the  Agency  explained  how 
employers  could  handle  the  problems 
associated  with  transient  workforces: 

If  the  employer  retains  ownership  of  the 
PPE,  then  the  employer  may  require  the 
employee  to  return  the  PPE  upon  termination 
of  employment.  If  the  employee  does  not 
return  the  employer’s  equipment,  nothing  in 
the  final  rule  prevents  the  employer  from 
requiring  the  employee  to  pay  for  it  or  take 
reasonable  steps  to  retrieve  the  PPE,  in  a 
manner  that  does  not  conflict  with  federal, 
state  or  local  laws  concerning  such  actions. 

In  these  situations,  OSHA  notes  that  the 
employer  is  not  allowed  to  charge  the 
employee  for  wear  and  tear  to  the  equipment 
that  is  related  to  the  work  performed  or 
workplace  conditions.  As  suggested  by 
National  Tank  Truck  Carriers,  Inc.,  a  written 
agreement,  for  example,  between  the 
employer  and  employee  on  the  matter  may  be 
an  effective  method  of  ensuring  that  the 
employer’s  expectations  of  the  employee  are 
clear  and  unambiguous  ....  Another 
acceptable  alternative  is  a  deposit  system  that 
provides  an  incentive  for  employees  to  return 
the  equipment.  However,  the  Agency 
cautions  that  the  deposit  system  must  not  be 
administered  in  a  fashion  that  circumvents 
the  rule  and  results  in  an  employee 
involuntarily  paying  for  his  or  her  PPE. 

In  some  situations,  an  employer  may 
])rohibit  an  employee  from  using  PPE  that  the 
employer  has  paid  for  while  working  for 
another  employer.  .  .  .  Conversely,  au 
(MUjjloyer  may  allow  an  em])loye(!  to  us(! 
ein])loy(ir-owued  PPE  while  working  for 
another  employer.  .  .  .  .Since  the  emjdoyer 
has  retained  ownership  of  the  PPl'i,  he  or  she 
can  sti))ulate  wlnsre  it  is  used.  ( ).S1 1 A  (If)es 
not  ol)ject  to  eitina'  of  the  aforenunitioned 
])ractices.  |72  I'K  t)4,'15!)| 

The  .same  sohilioiis  ajjply  Inu'e.  ( ).S1  lA 
notes  that  the  record  in  this  rnlemaking 


detjcribes  another  possible  solution  for 
contractors  employing  unionized  labor. 
Mr.  Jules  Weaver  with  Western  Line 
Constructors  Chapter  testified  that 
“[tjhere  are  certain  parts  of  the  country 
in  our  industry,  IBEW  and  [NECA],  have 
a  .  .  .  safety  fund,  and  the  contractors 
pay  into  it,  and  they  provide  FR 
clothing  for  individuals”  (Tr.  307). 

Thus,  although  providing  employees 
with  PPE,  including  FR  clothing  and 
arc-rated  clothing,  might  be  challenging 
for  employers  with  transient  workforces, 
the  Agency  believes  that  there  are 
reasonable  compliance  options 
available. 

In  the  PPE-payment  rulemaking,  the 
Agency  rejected  an  argument  that 
employees  take  better  care  of  PPE  than 
employers,  explaining:  “OSHA  is  also 
not  swayed  by  [the]  arguments  that 
employees  are  in  a  better  position  to 
maintain,  use,  and  store  PPE.  In  fact,  the 
existing  PPE  standards  place  on 
employers  the  responsibility  for 
ensuring  proper  fit,  use,  and 
maintenance  of  PPE”  (72  FR  64380). 

The  same  rationale  applies  to  the 
argument  in  this  rulemaking  that 
employees  take  better  care  of  protective 
clothing  when  they  pay  for  all,  or  a 
portion,  of  it.  The  OSH  Act  and  the  PPE 
standards  at  §§  1910.132  and  1926.95 
make  the  employer,  not  the  employee, 
responsible  for  the  care  and 
maintenance  of  PPE. 

In  the  PPE-payment  rulemaking,  the 
Agency  decided  not  to  exempt  “tools  of 
the  trade,”  stating: 

As  discussed  previously  and  noted  by 
many  commenters,  in  some  trades, 
industries,  and/or  geographic  locations,  PPE 
fer  employees  who  frequently  change  jobs 
can  take  on  some  of  the  qualities  of  a  “tool 
of  the  trade.”  In  other  words,  the  PPE  is  an 
item  that  the  employee  traditionally  keeps 
with  his  or  her  tool  box.  This  may  be  because 
the  PPE  is  used  while  performing  some  type 
of  specialized  work,  such  as  welding  or 
electrical  work,  or  because  it  is  a  tradition  in 
the  industry,  such  as  in  home  building. 

OSHA  has  not  included  an  exception  to  the 
payment  requirement  for  tools  of  the  trade 
because,  among  other  things,  of  the  difficulty 
of  defining,  with  adequate  precision,  when 
an  item  of  PPE  is  or  is  not  a  tool  of  the  trade. 
However,  because  the  rule  does  not  require 
employers  to  reimburse  employees  for  PPE 
they  already  own,  it  recognizes  that  some 
employees  may  wish  to  own  their  tools  of  the 
trade  and  bring  that  equipment  to  th(! 
wtaksite. 

O.SHA  has  further  em])hasiz(!d  in  the 
r(!gnlalory  t(!xt  that  employees  an)  under  no 
ol)ligalion  to  ])rovide  their  own  PiM'i  by 
staling  that  the  ein])loyer  shall  not  re(|iiire  .'in 
enqiloyee  to  ))i'ovide  or  jiay  for  his  or  her 
own  I’Pl'i,  unless  the  I’PI'i  is  sjiecifically 
excejiled  in  the  final  role.  These  provisions 
address  the  concern  that  em|>loyers  not 
circumvent  their  ohiigalions  to  jiay  for  PPI'i 


by  making  employee  ownership  of  the 
equipment  a  condition  of  employment  or 
continuing  employment  or  a  condition  for 
placement  in  a  job.  OSHA  recognizes  that  in 
certain  emergency  situations,  such  as 
response  to  a  natural  disaster,  where 
immediate  action  is  required,  it  may  be 
necessary  for  employers  to  hire  or  select 
employees  already  in  possession  of  the 
appropriate  PPE.  As  a  general  matter, 
however,  employers  must  not  engage  in  this 
practice.  Taking  PPE-ownership  into 
consideration  during  hiring  or  selection 
circumvents  the  intent  of  the  PPE  standard 
and  constitutes  a  violation  of  the  standard. 

[72  FR  64358-64359] 

The  same  rationale  applies  here. 

OSHA  also  rejects  the  argument  that, 
because  FR  and  arc-rated  clothing  is 
secondary  protection,  the  Agency 
should  not  require  employers  to  pay  for 
it.  As  noted  earlier,  PPE  is  part  of  a 
hierarchy  of  controls.  OSHA  standards 
typically  require  other  forms  of  controls, 
such  as  engineering  and  work-practice 
controls,  in  preference  to  PPE.  In  many 
cases,  PPE  supplements  engineering 
controls  and  forms  a  second  line  of 
defense  to  protect  employees  in  the 
event  that  other  types  of  controls  do  not 
provide  complete  abatement  of  the 
relevant  hazard.  For  example,  existing 
§§1910.67(c)(2)(v)  and  1926.453(b)(2)(v) 
require  employees  working  from  aerial 
lifts  to  wear  personal  fall  protection 
equipment  because  that  PPE  would 
protect  the  workers  in  case  the 
engineering  controls  (that  is,  the 
guardrails  or  bucket  walls  on  the  aerial 
lift  platforms  or  buckets)  do  not  provide 
sufficient  protection.  (See,  also,  the 
preamble  to  the  final  rule  on  respiratory 
protection,  29  CFR  1910.134  and  29  CFR 
1926.103,  which  notes:  “Respiratory 
protection  is  a  backup  method  which  is 
used  to  protect  employees  from  toxic 
materials  in  the  workplace  in  those 
situations  where  feasible  engineering 
controls  and  work  practices  are  .  .  .  not 
in  themselves  sufficient  to  protect 
employee  health  .  .  .”  (63  FR  1156- 
1157,  Jan.  8, 1998).)  Consequently, 
OSHA  standards  often  consider  PPE 
“secondary”  protection.  FR  and  arc¬ 
rated  clothing  is  not  unique  in  this 
regard.  In  any  event,  where  this  final 
rule  requires  FR  or  arc-rated  clothing, 
OSHA  determined  that  it  is  necessary 
for  employee  protection  (as  described 
jjreviously)  and,  thus,  the  rationale  for 
requiring  employers  to  ])ay  for  this  type 
of  PPE  still  applies. 

in  the  PPl'i-payment  rulemaking, 
OSHA  also  considered  exemj)ling  tyjies 
of  I’PF;  that  were  “per.soiial  in 
nature.”  However,  instead  of 

‘  I'or  till!  |mr|)(iKi!S  (it  lliis  (liKciissioii,  ( ).SI  lA 
con.sidorK  IM'F  lliiit  i.s  “por.soniil  in  initiiro"  to  lin  l*l’l 
litlod  to  nil  iiidi vidiiiil  (iiiipliiynii  mid  iiiit  sliiinid  liy 


Federal  Register/ Vol.  79,  No.  70/Friday,  April  11,  2014/Rules  and  Regulations 


20499 


exempting  all  such  personal  PPE,  the 
Agency  chose  to  evaluate  various  types 
of  personal  PPE  individually.  First, 

OSHA  chose  not  to  require  employer 
payment  for  everyday  clothing  or 
ordinary  clothing  used  solely  for 
protection  from  weather.  The  Agency 
explained  the  reasoning  for  this 
decision  as  follows; 

OSHA  does  not  believe  that  Congress 
intended  for  employers  to  have  to  pay  for 
everyday  clothing  and  ordinary  clothing  used 
solely  for  protection  from  the  weather.  While 
serving  a  protective  function  in  certain 
circumstances,  employees  must  wear  such 
clothing  to  work  regardless  of  the  hazards 
found.  OSHA  is  exercising  its  discretion 
through  this  rulemaking  to  exempt  jeans, 
long  sleeve  shirts,  winter  coats,  etc.,  from  the 
employer  payment  requirement.  As  stated, 
this  is  consistent  with  OSHA’s  intent  in  the 
proposal  and  is  also  supported  by  the 
rulemaking  record.  A  number  of  commenters 
stated  that  OSHA  should  exempt  these  items 
from  the  employer  payment  requirement .  .  . 

Thus,  OSHA  is  not  requiring  employers  to 
pay  for  everyday  clothing  even  though  they 
may  require  their  employees  to  use  such 
everyday  clothing  items  such  as  long  pants 
or  long-sleeve  shirts,  and  even  though  they 
may  have  some  protective  value.  Similarly, 
employees  who  work  outdoors  (e.g., 
construction  work)  will  normally  have 
weather-related  gear  to  protect  themselves 
from  the  elements.  This  gear  is  also  exempt 
from  the  employer  payment  requirement.  [72 
FR  64349] 

The  PPE-payment  rule  also  exempts 
nonspecialty  safety-toe  protective 
footwear,  provided  the  employer 
permits  employees  to  wear  it  off  the 
jobsite. OSHA  explained  this 
exemption  as  follows: 

O.SHA  has  historically  taken  the  position 
that  safety-toe  protective  footwear  has  certain 
attributes  that  make  it  unreasonable  to 
require  employers  to  pay  for  it  in  all 
circumstances  ....  .Safety  footwear 
.selec:tion  is  governed  by  a  proper  and 
comfortable  fit.  It  cannot  bo  easily  transferred 
from  one  employee  to  the  next.  Unlike  other 
types  of  safety  equipment,  the  range  of  sizes 
of  footwear  needed  to  fit  mo.st  employees 
would  not  normally  be  kept  in  stock  by  an 
employer  and  it  would  not  be  reasonable  to 
expect  employers  to  stock  the  array  and 
variety  of  safety-toe  footwear  necessary  to 
properly  and  comfortably  fit  most 
individuals. 

Furthermore,  most  employees  wearing 
safety-toe  protective  footwear  spend  the 
majority  of  their  time  working  on  their  feet, 
and  thus  such  footwear  is  particularly 
difficult  to  sanitize  and  reissue  to  another 


other  employees  and  that  the  employee  can  use  off 
the  job. 

The  PPE-payment  rule  provides  additional 
exemptions  for  such  items  as  nonspecialty 
prescription  safety  eyewear.  However,  the  rationale 
behind  those  exemptions  sheds  no  additional  light 
on  whether  FR  and  arc-rated  clothing  should  or 
should  not  be  subject  to  the  general  employer- 
payment  requirement. 


employee.  Other  factors  indicate  as  well  that 
employers  should  not  be  required  to  pay  for 
safety-toe  protective  footwear  in  all 
circumstances.  Employees  who  work  in  non¬ 
specialty  safety-toe  protective  footwear  often 
wear  it  to  and  from  work,  just  as  employees 
who  wear  dress  shoes  or  other  non-safety-toe 
shoes  do.  In  contrast,  employees  who  wear 
specialized  footwear  such  as  boots 
incorporating  metatarsal  protection  are  likely 
to  store  this  type  of  safety  footwear  at  work, 
or  carry  it  back  and  forth  between  work  and 
home  instead  of  wearing  it.  .  .  .  OSHA  does 
not  believe  that  Congress  intended  for 
employers  to  have  to  pay  for  shoes  of  this 
type. 

For  all  of  these  reasons,  OSHA  has  decided 
to  continue  to  exempt  nonspecialty  safety 
shoes  from  the  employer  payment 
requirement.  OSHA,  however,  also  wants  to 
make  clear  that  this  exemption  applies  only 
to  non-specialty  safety-toe  shoes  and  boots, 
and  not  other  types  of  specialty  protective 
footwear.  Any  safety  footwear  that  has 
additional  protection  or  is  more  specialized, 
such  as  shoes  with  non-slip  soles  used  when 
stripping  floors,  or  steel-toe  rubber  boots,  is 
subject  to  the  employer  payment 
requirements  of  this  standard.  Put  simply, 
the  exempted  footwear  provides  the 
protection  of  an  ordinary  safety-toe  shoe  or 
boot,  while  footwear  with  additional  safety 
attributes  beyond  this  (e.g.,  shoes  and  boots 
with  special  soles)  fall  under  the  employer 
payment  requirement.  [72  FR  64348] 

FR  and  arc-rated  clothing  is  not 
“everyday  clothing”  or  “ordinary 
clothing  .  .  .  used  solely  for  protection 
from  weather”  as  OSHA  used  those 
terms  in  the  exemptions  from  the  PPE- 
payment  rule.  This  is  not  clothing  that 
employees  would  purchase  on  their 
own  to  wear  every  day  or  to  wear  for 
])rotection  against  the  weather. 

Although  employees  could  wear  it  off 
the  job,  FR  and  arc-rated  clothing 
command  a  premium  above  the  price  of 
normal  clothing.  OSHA  o.stimates  that  a 
single  set  of  flame-resi.stant  apparel 
co.sts  $191. 7.5,  on  average.  (See  Section 
VI,  Final  Economic  Analysis  and 
Regulatory  Flexibility  Analysis,  later  in 
the  preamble.)  OSHA  estimates  that 
normal  work  clothing  would  cost  half 
that  amount.  Winter-weather  gear  that  is 
flame-resistant  or  arc-rated  commands  a 
greater  premium.  Evidence  in  the  record 
indicates  that  non-FR  winter  wear  may 
cost  about  $60  to  $120,  whereas  similar 
FR  winter  wear  could  cost  as  much  as 
$300  (Tr.  1024-1026). 

In  addition,  FR  and  arc-rated  clothing 
provides  more  than  incidental 
protection.  As  explained  earlier, 
manufacturers  design  these  garments 
specifically  to  protect  against  clothing 
ignition  and  incident  heat  energy. 
Consequently,  OSHA  determined  that 
the  rationale  for  exempting  “everyday 
clothing”  and  “ordinary  clothing  .  .  . 
used  solely  for  protection  from  weather” 
from  the  final  PPE-payment  rule  does 


not  apply  to  FR  or  arc -rated  clothing, 
and  OSHA  is  not  interpreting  these 
exemptions  specified  in  the  PPE- 
payment  rule  as  covering  the  FR  and 
arc-rated  clothing  required  by  final 
§  1926.960(g). 

FR  and  arc-rated  clothing  shares  some 
attributes  with  nonspecialty  safety-toe 
protective  footwear.  Employers 
normally  may  not  keep  in  stock  the 
range  of  sizes  of  pants,  shirts,  and  other 
clothing  needed  to  fit  most 
employees, 385  and  it  would  not  be 
reasonable  to  expect  employers  to  stock 
the  array  and  variety  of  clothing 
necessary  to  properly  and  comfortably 
fit  most  individuals.  In  addition, 
employees  who  work  in  FR  or  arc-rated 
clothing  may  sometimes  wear  it  to  and 
from  work,  just  like  employees  who 
wear  ordinary  clothing. 

On  the  other  hand,  FR  and  arc-rated 
clothing  does  not  have  some  of  the  other 
characteristics  that  formed  the  basis  of 
OSHA’s  decision  to  exempt 
nonspecialty  safety-toe  protective 
footwear  from  PPE-payment 
requirements.  FR  clothing  is  not  exempt 
from  requirements  for  employer 
payment  in  other  workplaces,  such  as 
steel  plants,  where  an  OSHA  standard, 
.such  as  §  1910.132(a),  requires  it. 
Furthermore,  employers  can  sanitize 
this  clothing  easily  for  use  by  other 
employees.  In  fact,  evidence  in  the 
record  indicates  that  some  employers 
currently  use  uniform-supply 
companies  to  provide  and  launder  FR 
and  arc-rated  clothing  (Ex.  0230).  In 
addition,  employers  can  purchase  arc- 
rated  clothing  in  a  wide  variety  of 
ratings  and  are  in  a  better  position  to 
make  purchasing  decisions  with  respect 
to  arc  rating  than  employees,  which  is 
not  true  of  nonspecialty  safety-toe 
j)rotective  footwear.  OSHA  concludes 
that  FR  and  arc-rated  clothing  do  not 
have  all  the  attributes  on  whic:h  the 
Agency  ba.sed  its  rationale  for 
exempting  nonspecialty  safety-toe 
protective  footwear;  and,  therefore, 
OSHA  is  not  granting  a  similar 
exemption  from  the  employer  payment 
requirements  for  this  clothing. 

Moreover,  OSHA  believes  that  the 
record  in  this  rulemaking  demonstrates 
that,  similar  to  mo.st  OSHA 
requirements  for  PPE,  employee  safety 
will  significantly  benefit  from  a 
requirement  that  employers  provide  FR 
and  arc-rated  clothing  at  no  cost  to 
employees.  Employers  generally  need  to 
ensure  that  the  clothing  worn  by 


^**5  There  are  ways  to  provide  FR  and  arc-rated 
clothing  to  employees  that  do  not  require  the 
employer  to  maintain  stocks  of  clothing,  including 
using  a  clothing  rental  or  uniform  service  and 
providing  a  clothing  allowance  so  that  employees 
can  purchase  their  own  clothing  (Tr.  1134). 
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employees  has  an  arc  rating  at  least  as 
high  as  the  employer’s  incident-energy 
estimates.  Selecting  the  proper  clothing 
sometimes  will  involve  determining  the 
rating  of  an  entire  clothing  system;  such 
a  determination  is  likely  beyond  the 
capability  of  individual  employees,  but 
is  within  an  employer’s  capability.  For 
example.  Dr.  Thomas  Neal  testified; 

[T]he  only  sure  way  [to  obtain  a  rating  for 
a  layered  clothing  system]  is  to  measiu'e  the 
arc  rating  for  the  system.  [Ijt’s  not  [a] 
situation  where  you  could  have  an  arc  rating 
for  three  different  layers  that  you  put  those 
on  top  of  each  other,  just  add  them  together. 
That  doesn’t  work.  [Tr.  500] 

In  addition,  as  discussed  later  in  this 
section  of  the  preamble,  clothing 
maintenance  can  substantially  impact 
the  ability  of  FR  and  arc-rated  clothing 
to  protect  employees.  Employers  are  in 
a  better  position  to  make  purchasing 
decisions  based  on  clothing 
maintenance  needs  than  employees. 

While  considerations  regarding 
clothing  selection  and  maintenance 
address  principally  arc -rated  clothing, 
the  Agency  believes  that  requiring 
employers  to  purchase  arc-rated  but  not 
FR  clothing  would  cut  too  fine  a  line 
through  OSHA’s  rationale.  It  is  OSHA’s 
understanding  that  most  FR  clothing, 
especially  work  clothing,  has  an  arc 
rating  (Tr.  545),  and  the  Agency  believes 
that  employers  will  use  arc-rated 
clothing  (which  is  always  flame- 
resistant)  to  meet  the  requirement  in 
final  paragraph  (g)(4)  for  FR  clothing.  In 
this  regard,  it  seems  unlikely  that 
employers  will  purchase  one  set  of 
clothing  to  meet  final  paragraph  (g)(4) 
and  a  different  set  of  clothing  to  meet 
final  paragraph  (g)(5). 

Some  employers  rec:ommended  that 
OSIIA  exempt  clothing  of  various  types, 
or  iiaving  a  specified  minimum  arc 
rating,  from  any  recjuirement  that 
emjjloyers  jiay  for  FK  or  arc-rated 
clothing.  (See,  for  example,  Exs.  0125, 
0149,  0167;  Tr.  295-297.)  For  instance, 
Mr.  Ward  Andrews  with  Wilson 
(Construction  recommended  that 
employees  come  to  the  job  in  a 
minimum  level  of  protective  clothing 
and  that  employers  pay  for  any  higher 
level  of  protection  needed  for  a 
particular  exposure  (Tr.  295-297).  He 
justified  his  recommendation  as  follows: 

[I]t  is  our  belief  that  journeyman  linemen 
should  come  to  work  with  basic  tools.  And 
we  believe  a  Level  one  FR  garment  would  be 
a  basic  tool  to  do  his  everyday  task. 

[0]ur  position  is  that  they  should  come  to 
work  with  those  basic  tools.  And  that  is  the 
minimum  level  one  protection  for  the  average 
distributional  circuit  here  in  America. 
***** 

So  we  agree  that  at  level  one,  basic  [attire] 
should  be  clothing,  as  part  of  their  job 


requirement,  to  step  on.  And  then  as  they 
associate  a  job  with  hazards,  and  a  higher 
level  of  protection  needs  to  be  provided,  then 
surely  that  contractor  should  provide  those 
additional  levels. 

[W]e  look  [at]  a  journeyman  lineman  today, 
and  we  realize  that  he  brings  in  his  climbing 
belt,  his  positioning  belt,  his  skid,  his  line 
boots.  I  believe  that  his  positioning  belt  falls 
under — his  line  belt  is  a  positioning  belt, 
which  is  considered  personal  protective 
equipment.  They  provide  that  as  tool  that 
they  bring  to  the  job.  So  once  again,  1  think 
that’s  evidence  to — the  same  thing  as  a  shirt, 
a  very  basic  component  that  they  should 
wear  as  journeyman  lineman. 

They  provide  their  own  raingear.  They 
provide  their  own  clothing  right  now.  Y our 
rule  as  proposed  would  say  the  most  outer 
garment  should  be  FR  resistant.  I  believe  that 
these  basic  tools  that  they  now  require,  they 
should  still  provide,  and  you  should  give 
them  time  to  buy  FR  raingear  and  clothes. 

[Tr.  295-297] 

This  argument  is  identical  to  the 
argument  made  for  tools  of  the  trade.  In 
the  PPE-payment  rulemaking,  OSHA 
rejected  that  argument  for  tools  of  the 
trade,  as  described  earlier,  and  the 
Agency  rejects  this  argument  as  it 
applies  to  FR  and  arc -rated  clothing  for 
the  same  reasons. 

For  the  foregoing  reasons,  OSHA 
determined  that  employers  must 
provide  FR  and  arc-rated  clothing  at  no 
cost  to  employees,  and  OSHA  is  not 
exempting  this  protective  clothing  from 
the  PPE-payment  rule.  The  requirements 
in  §§  1910.132(h)  and  1926.95(d)  apply 
to  FR  and  arc-rated  clothing;  and, 
therefore,  OSHA  is  not  adding  PPE- 
payment  provisions  to  §  1910.269  or 
Subpart 

Some  employees  performing  work 
covered  by  this  final  rule  may  already 
own  FR  or  arc-rated  clothing.  The  PPE- 
jjayment  reejuirernents  in 
§§  1910.132(h)(6)  and  1926.95(d)(6) 
j)rovide  that,  when  an  employee 
jjrovides  adequate  jirotective  equipment 
that  he  or  she  owns,  the  employer  may 
allow  the  employee  to  use  it  and  need 
not  reimburse  the  employee  for  the 
ecjnipment.  However,  those  provisions 
also  prohibit  the  employer  from 
requiring  an  employee  to  provide  or  pay 
for  his  or  her  own  PPE,  unless  the  PPE- 
payment  requirement  exempts  the  PPE. 
Accordingly,  paragraph  (h)(6)  of 
§1910.132  and  paragraph  (d)(6)  of 
§  1926.95  apply  to  the  FR  and  arc-rated 
clothing  required  by  this  final  rule. 

Maintenance  ofFR  and  arc-rated 
clothing.  Some  rulemaking  participants 
stressed  the  importance  of  proper 
maintenance  of  the  FR  and  arc-rated 


3BB  OSHA  does  not  consider  the  FR  and  arc-rated 
clothing  required  hy  this  final  rule  to  be  the  type 
of  everyday  or  ordinary  clothing  exempted  from  the 
PPE-payment  rules  in  §§1910.132  and  1926.95. 


clothing  required  by  the  standard  (Exs. 
0130,  0186,  0325;  Tr.  830-831,  834- 
839).  For  example,  NIOSH  stated  that 
“|c]lothing  maintenance  is  required  for 
arc -rated  FR  clothing  to  provide 
continued  protection  at  its  rated  arc 
thermal  performance  value”  (Ex.  0130). 
Mr.  Eric  Frumin  with  UNITE  HERE 
testified: 

Regarding  the  FR  uniform  programs  in 
which  the  employees  wash  the  garments 
themselves,  there  are  number  of  factors  that 
make  it  difficult  or  impossible  for  employees 
themselves  to  preserve  the  FR  characteristics 
of  the  garments,  contamination  of  the 
garment,  inadequate  training  about  the 
proper  care  of  the  garment,  how  do  you 
maintain  the  physical  integrity  of  it,  the 
proper  materials  to  use  for  repairing  defects, 
proper  laundering  techniques,  what  kinds  of 
cleaning  agents  or  bleaching  agents  to  avoid 
and  so  forth. 

And  of  course  maintaining  a  proper 
number  of  garments  to  be  available  so  that 
workers  always  have  them. .  .  . 

A  number  of  these  problems  are  mentioned 
in  the  standard,  [ASTM]  1449  and 
recommends  the  use  of  professional 
laundering  services.  Likewise  NIOSH  in  its 
comments  for  this  hearing  said,  “The 
emphasis  that  manufacturers  place  on  proper 
laundering  to  maintain  the  FR  characteristics 
of  their  garment  suggests  the  need  for 
professional  laundering.”  So  these  are 
important  things  for  OSHA  to  be  mindful  of 
as  far  as  possibly  assurjing]  that  quality  of  the 
FR  garments  is  maintained  even  when 
employees  are  washing  the  garments 
themselves. 

Now  I  would  like  to  address  that  question 
of  maintenance  of  consistent  high  quality 
laundering  of  FR  clothing.  Employers  have  a 
c;ri1ical  role  to  play  here  and  that’s 
envisioned  in  the  ASTM  standard.  Likewi.se, 
NFI’A  7()F  talks  about  the  need  specifically 
for  careful  inspection  of  clothing  and  kinds 
of  interferences,  c;ontninination,  damage  and 
takes  the  position  that  defective  clothing 
shall  not  be  u.sed.  Very  important.  [Tr.  835- 
aati] 

Mr.  Frumin  citod  two  oxamplos  of  a 
contract  uniform  .service  that  failed  to 
properly  maintain  the  FR  clothing  they 
.serviced  (Tr.  836-838).  Mr.  John  Ifevlin 
with  the  Utility  Workers  Union  of 
America  also  described  examples  of 
inadequate  maintenance  of  FR  clothing; 

This  shirt  was  sent  in  several  times  and  it 
continually  came  back  with  a  hole  that  was 
never  repaired  even  though  it  was  requested 
twice.  These  pants  were  sent  out  twice  with 
the  repair  tag  for  the  frayed  bottoms  of  the 
trousers  to  be  either  shortened  or  repaired  in 
some  manner.  The  answer  that  Cintas  did 
was  they  sent  back  a  pair  of  new  trousers. 
The  only  problem  there  was  no  belt  loops. 
[Tr.  821] 

Mr.  Frumin  urged  OSHA  to  “require 
.  .  .  employers  to  obtain  with  each 
delivery  a  certification  from  their 
suppliers  that  the  correct  number  of 
garments  has  been  provided,  that  they 
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are  free  of  defects  and  contamination 
that  could  compromise  the  FR 
protection”  (Tr.  838). 

The  record  indicates  that  there  are  a 
variety  of  methods  currently  in  use  to 
maintain  FR  and  arc -rated  clothing. 

Some  employers  have  their  employees 
launder  and  maintain  this  clothing. 

(See,  for  example,  Tr.  305-306,  1192 — 
1193.)  Other  employers  hire  laundering 
or  uniform  services  to  perform  those 
functions.  (See,  for  example,  Tr.  388, 
821.)  OSMA  stresses  that  §§  1910.132(a) 
and  (b)  and  1926.95(a)  and  (b)  require 
employers  to  properly  maintain  FR  and 
arc-rated  clothing  recjuired  by  this  final 
rule.  Tlui.so  jjrovisions  make  Fl’F 
maiiitenauce  the  re.s])onsil)ility  of 
(nnployers,  not  eiuployijes.  'I'lu!  Agency 
is  (l(;(:lining  to  adopt  Mr.  I''nimin’s 
.suggestion  to  nupiin!  (anployers  to  haves 
sup|)li(srs  cesrtily  that  (sach  deslivesiy  of 
I'K  clothing  is  lieses  of  deshsets  and 
contamination  Ixscan.ses  ( ).SI  I A  Ixsiiesvess 
that  it  is  tins  (smployesr’s  nssponsihility  to 
(snsnns  propesr  maintesnaixxs  of  IMM'i. 
'I'Ixsns  ans  ways  of  (snsnring  |)rop(sr 
maint(snanc(s  of  l‘'K  and  arc-ratesd 
clotinng  that  do  not  nsly  on  tins 
cesrtification  of  a  sn|)|)li(sr.  i''or  (sxamphs, 
(snqsloyesrs  can  inspeset  this  clothing 
Ixsfons  accespting  it,  and  tlusy  can  nstnrn 
it  to  tins  su])])li(5r  if  they  find  (hsfects  or 
contaminants  on  tins  clothing.  In  any 
evesnt,  the  responsibility  for  maintaining 
FPK  rests  squarely  with  the  employer 
under  existing  OSH  A  standards. 

The  Agency  is  not  prohibiting  homo 
laundering  of  FR  and  arc-rated  clothing. 
However,  to  comply  with  §  1910.132  or 
§  1926.95,  employers  cannot  simply 
instruct  employees  to  follow 
manufacturers’  instructions.^®^  If 
employers  rely  on  home  laundering  of 
the  clothing,  they  must  train  their 
employees  in  proper  laundering 
procedures  and  techniques,  and 
employers  must  inspect  the  clothing  on 
a  regular  basis  to  ensure  that  it  is  not  in 
need  of  repair  or  replacement.  Evidence 
in  the  record  indicates  that  some 
employers  already  are  performing  these 
functions.  (See,  for  example,  Tr.  1193.) 

Protecting  employees  from  flying 
debris  from  electric  arcs.  Two 
rulem^ing  participants  recommended 
that  OSHA  require  protection  from 
flying  debris  that  results  from  electric 
arcs  (Exs.  0340,  0342,  0378;  Tr.  253- 
268,  274-283).  Mr.  Nestor  Kolcio  with 


See  also  a  memorandum  from  Richard  E. 
Fairfax,  Director,  Directorate  of  Enforcement 
Programs,  and  Steven  Witt,  Director,  Directorate  of 
Cooperative  and  State  Programs,  dated  March  19, 
2010,  detailing  OSHA’s  enforcement  policy  for 
flame-resistant  clothing  in  oil  and  gas  drilling,  well 
ser\'icing,  and  production-related  operations 
http://www.osha.gov/pls/oshaweb/owadisp.show_ 
document?pJabIe=INTERPRETATIONS&'p_ 
id=27296. 


2K  Consultants  argued  that  a  substantial 
number  of  injuries  result  from  the  flying 
debris,  which  he  called  “fragmentation” 
or  “shrapnel,”  released  in  an  electric 
arc-flash  incident  (Ex.  0342).  Using 
OSHA’s  preliminary  regulatory  analysis 
as  a  baseline,  he  estimated  that  17 
injuries  from  flying  debris  occur 
annually  in  work  covered  by  the  final 
rule  [id.).  He  stated  that  these  injuries 
result  from  work  activities  such  as 
pulling  fuses  and  end  caps,  working  on 
dead-front  transformers,  installing 
lightning  arre.sters,  and  operating  load- 
break  switches  (id.).  Mr.  jim  Stillwagon 
with  Cary  Cuard  described  injuries  that 
occurred  from  Hying  (hibris  caused  by 
electric  arcs,  including  an  (!y(!  injury 
and  a  cbest  injury  in  which  debris 
“settled  in  the  |worker’.s|  aort|ic|  valve” 

(  Ti .  276  280).  Mr.  Kctlcio  and  Mr. 
.Stillwagon  recommended  that  O.SIIA 
re(|nir(‘  protection,  in  tlx;  Ibrin  ol  sbicdds 
on  live  line  tools,  from  injnriiss  caused 
by  Hying  (bibris  resniling  Irom  electric 
arcs  that  occur  wlnm  (!m|)loy(M\s  an; 
using  liv(!  liiu!  t(x»ls  (  Tr.  268,  274-275). 
Mr.  Kolcio  also  noted  that  tin;  (!xislence 
of  IEI';i'i  and  A.STM  standards  covfning 
these  shields,  as  widl  as  various 
scienlilit;  |)ap(!rs,  indicatexi  tin*  need  for 
such  ])rot(!ction  (Tr.  265-267). 

O.SHA  agrees  with  Messrs.  Kolcio  and 
Stillwagon  that  electric  arcs  pose 
hazards  in  addition  to  the  thermal 
hazards  addressed  by  the  final  rule.  Dr. 
Mary  Capelli-Schellpfeffer  testified  that 
electric  arcs  can  result  in  “sprayed  or 
blown  hot  or  melting  installation 
elements,  moved  by  the  mechanical 
forces  in  the  electric  arc  event”  (Tr. 

187).  Also,  NFPA  70E-2004  warned  that 
“[d]ue  to  the  explosive  effect  of  some 
arc  events,  physical  trauma  injuries 
could  occm”  (Ex.  0134;  emphasis 
added).®®®  OSHA  expects  that  the 
hazard  analysis  required  by  paragraph 
(g)(1)  in  the  final  rule  will  identify 
nonthermal  hazards,  including  physical 
trauma  hazards  posed  by  flying  debris, 
associated  with  employee  exposure  to 
electric  arcs.  Although  the  final  rule 
does  not  address  these  hazards,  OSHA’s 
existing  general  PPE  requirements,  for 
example,  §§  1910.132  and  1926.95, 
require  employers  to  address  them. 
Those  standards  require  employers  to 
provide  shields  and  barriers  necessary 
to  protect  employees  from  physical 
trauma  hazards.  However,  as  noted  by 
NFPA  70E,  not  all  arc  events  pose 
physical  trauma  hazards  from  flying 
debris;  therefore,  this  protection  will  not 
always  be  necessary,  and  the  Agency 


388  NFPA  70E-2012  contains  the  same  warning  in 
Informational  Note  No.  1  to  Section  130.7(A). 


concludes  that  this  final  rule  does  not 
have  to  address  these  hazards  further. 

Compliance  deadlines  for  certain 
provisions  in  paragraph  (g).  The  final 
rule  includes  a  new  paragraph  (g)(6) 
setting  a  compliance  deadline  of  January 
1,  2015,  for  the  requirement  in 
paragraph  (g)(2)  that  the  employer  make 
reasonable  estimates  of  incident  energy 
and  a  compliance  deadline  of  April  1, 
2015,  for:  (1)  the  requirement  in 
paragraph  (g)(4)(iv)  that  the  employer 
ensure  that  the  outer  layer  of  clothing 
worn  by  an  employee  is  Hame-resistant 
when  the  e.stimated  incident  heat  energy 
exceeds  2.0  cal/ciu'^  and  (2)  the 
nuiuinxiKMit  in  |)aragraph  (g)(5)  that  the 
em|)l()yer  ensure  that  (iacb  (unployec! 
exposed  to  hazards  Irom  (;l(x:tri(:  arcs 
wears  tb(!  iieces.sary  arc-ralcxi 
prolection.  Tbes(;  deadlines  are 
described  more  Inlly  in  .Section  Xll, 
l)at(!.s,  later  in  this  pnsnnbb!. 

I'iisc  handling,  covered  eondnetors, 
non-enrrent-enirying  nieltd  parts,  and 
npeinng  eireints  under  load.  The 
remaining  provisions  in  Hnal  1926.960 
(leal  with  bamlling  lu.s(!s,  covenxi 
(non insulated)  comliiclors,  noncnrnml 
carrying  metal  parts,  and  o|)ening  and 
closing  circuits  under  load.  To  |)rotecl 
(!m|)loy(!(!s  from  conl:icling  (imxgizixl 
|)arls,  paragraj)b  (b)  of  final  1926.960 
recinires  (unploycirs  to  ensure  that 
(Muployees  installing  and  removing 
fuses  use  tools  or  gloves  rated  for  the 
ajijiropriate  voltage  if  one  or  both 
terminals  are  energized  at  over  300  volts 
or  if  exposed  parts  are  energized  at  more 
than  50  volts.  When  an  expulsion  fuse 
operates  on  a  fault  or  overload,  the  arc 
from  the  fault  current  reacts  with  an 
agent  in  the  tube.  This  reaction 
produces  hot  gas  that  blasts  the  arc 
through  the  fuse  tube  vent  or  vents,  and 
with  it  any  loose  material  in  its  path. 

The  arc  blast  or  particles  blown  by  the 
blast  could  injure  employees’  eyes. 
Employers  must  ensure  that  employees 
do  not  install  or  remove  such  fuses 
using  rubber  insulating  gloves  alone. 
Therefore,  final  paragraph  (h)  also 
requires  employees  installing  or 
removing  expulsion-type  fuses  with  one 
or  both  terminals  energized  at  more  than 
300  volts  to  wear  eye  protection,  use  a 
tool  rated  for  the  voltage,  and  be  clear 
of  the  fuse  barrel’s  exhaust  path.  (See, 
also,  the  discussion  of  protection  from 
flying  debris  under  the  summary  and 
explanation  for  paragraph  (g)  of  the  final 
rule  earlier  in  this  section  of  the 
preamble.)  OSHA  adopted  this 
paragraph,  which  has  no  counterpart  in 
existing  Subpart  V,  from  existing 
§1910.269(1)(7). 

Proposed  paragraph  (h)  provided  that 
employees  use  eye  protection  only 
during  expulsion  fuse  installation.  Mr. 
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Nestor  Kolcio  presented  data  indicating 
that  employees  sustained  injuries 
associated  with  electric  arcs  when  the 
employees  were  removing,  as  well  as 
installing,  fuses  or  end  caps  (Ex.  0342). 

As  noted  earlier,  Mr.  Kolcio 
recommended  that  the  standard  require 
employees  to  he  protected  from  flying 
debris  associated  with  electric  arcs. 

Based  on  Mr.  Kolcio’s  data,  OSHA 
concludes  that  protection  from  the 
material  expelled  from  expulsion-type 
fuses  is  necessary  for  employees 
removing,  as  well  as  in.stalling,  them. 
'I’hereforo,  final  j)aragraph  (h)  nujuires 
the  same  protciction  for  ein])loye<!S 
removing  (!X|)nlsion-ty|)(!  lns(!S  as  for 
(Miiployees  installing  such  lii.ses. 

'I  lie  Virginia,  Marylaml  ami  Dctlawart; 
A.ssociation  of  filectric  ( ioo|)(!ratives 
recommemliid  that  this  |)aragra|)h 
inclmle  tin;  tcain  “live  line  tool”  to 
make  it  clear  that  tin;  provision  was  not 
re(|niring  a  sp(!cial  tool  desigmtd 
specilically  for  handling  fn.ses  (I'ix. 

(117,^)). 

A  live-line  tool  is  (»ne  lyp<!  of 
insnlat(;d  tool.  I'aragraph  (h)  of  the  final 
rnl(!  |i(M'mits  fuse  handling  with  any 
ty|)e  of  insulated  tool,  inclnding  a  live- 
line  tool.  This  |)rovision  was  clear  in  the 
|)ro|)os(!d  rnl(!.  Theixddre,  OSHA  is  not 
ado])ting  tin;  recommemlatitm  from  tin; 
Virginia,  Maryland  and  Delaware 
A.ssociation  of  Idectric  Oooperatives. 

I'’inal  paragraph  (i)  explains  that  the 
recpiirements  of  §  192(j.9()0  that  pertain 
to  the  hazards  of  expos(;d  live  parts  also 
apply  when  employees  perform  work  in 
proximity  to  covered  (noninsulated) 
conductors.  That  is,  the  final  standfud 
treats  covered  conductors  as 
uninsulated.  (See  the  definition  of 
“covered  conductor”  in  final 
§  1926.968.)  The  covering  on  this  type  of 
wire  protects  the  conductor  from  the 
weather,  but  does  not  provide  adequate 
insulating  value.  OSHA  took  this 
provision,  which  has  no  counterpart  in 
existing  Subpart  V,  from  existing 
§  1910.269(1)(8).  The  Agency  received 
no  comments  on  this  provision  and  is 
adopting  it  with  only  editorial  changes 
from  the  proposal. 

Final  paragraph  (j)  requires  that  non- 
current-carrpng  metal  parts  of 
equipment  or  devices  be  treated  as 
energized  at  the  highest  voltage  to 
which  those  parts  are  exposed  unless 
the  employer  inspects  the  installation 
and  determines  that  the  parts  are 
grounded.  Grounding  these  parts, 
whether  by  permanent  grounds  or  by 
the  installation  of  temporary  grounds, 
provides  protection  against  ground 
faults  and  minimizes  the  possibility  that 
non-current-carrying  metal  parts  of 
equipment  and  devices  will  become 
energized.  OSHA  based  this 


requirement,  which  has  no  counterpart 
in  existing  Subpart  V,  on  existing 
§  1910.269(1)(9).  OSHA  received  no 
comments  on  this  provision  and  is 
adopting  it  in  the  final  rule  without 
substantive  change  from  the  proposal. 

Paragraph  (k)  in  the  proposed  rule 
provided  that  employers  ensure  the  use 
of  devices  designed  to  interrupt  the 
current  involved  to  open  circuits  under 
load  conditions.  This  propo.sed 
requirement  had  no  counterpart  in 
(;xisting  Suhpart  V;  OSHA  adopted  it 
from  (;xi.sting  §  191().269(1)(1()). 

Tlu;  Ameren  t^orjjoration  r(;(jm;st(;d 
that  OSHA  clarify  that  this  |)rovision 
only  a|)plies  to  switch(;.s  ami  hr(;ak(;rs 
(Ex.  0299).  Am(;r(;ii  heliev(;(l  that  this 
interpretation  was  consist(;nt  with  the 
I9<)4  rulemaking  record  for  (;xist ing 
§  it)10.269(l)(l())  (id.).  In  that 
rnl(;making,  ( ).SI  lA  (;xplain(;(l  the 
rationale  for  this  provision  as  follows: 

't'ti(!  Niilioiiiil  t'ilccli'iciil  Miiinitiicliii'oi's 
A.ssdciiil  ion  (NI'IM  A)  iirgixt  ( ).SI  lA  In  iidil  ii 
i'(t(|iiin!in()iil  tor  (ip(!iiiiif;  circuits  iiiiilnr  loud 
nidv  willi  (tnviens  iiilniidcMl  to  iMlorrii|>l 
cni  rnnl  (t'ix.  )U ).  t'Idisnii  tdcctric  liislilidn 
I'ccniniiKiiidnd  iidn|)linii  of  n  .siiniliir 
rn(|ain!iii(!iil  (t'lx.  2H].  ’flu;  Agency  iigrnns  willi 
t'it'it  iind  Nt'iMA  tiint  it  is  lia/.ardnns  to  n|)(;n 
ii  circuit  will)  n  device  lliiit  is  nnl  designed 
In  inlerrn])l  enrreni  if  llnil  circuit  isciirrying 
cno'enl.  Nnii-loiid-hreok  switches  n.sed  In 
n])en  a  circuit  while  it  is  carrying  load 
i:iirrent  could  fail  cataslroj)hically,  severely 
injuring  or  killing  any  nearby  employee. 
Tlierefore,  O.SHA  has  adopted  a  requirement 
that  devices  used  to  open  circuits  under  load 
conditions  be  designed  to  interrupt  the 
current  involved  ....  (59  ?’K  4390] 

The  Agency  disagrees  with  Ameren 
that  this  provision  applies  only  to 
switches  and  circuit  breakers.  The 
preamble  to  the  1994  rulemaking 
mentioned  non-load-break  switches  as 
an  example  of  a  type  of  device  that 
could  fail  catastrophically.  However,  the 
rationale  and  the  rule  apply  similarly  to 
any  device  that  is  not  capable  of 
interrupting  load  emrent.  In  addition,  a 
similar  provision  in  the  2002  NESC, 
quoted  in  the  next  paragraph,  applies  to 
“switches,  circuit  breakers,  or  other 
devices.”  The  OSHA  provision  applies 
to  other  devices  in  addition  to  switches 
and  circuit  breakers.  Therefore,  OSHA  is 
not  adopting  the  change  requested  by 
Ameren. 

IBEW  recommended  that  OSHA 
expand  proposed  paragraph  (k)  to  cover 
devices  used  to  pick  up  load  or  close 
circuits  (Ex.  0230).  Rule  443E  of  the 
2002  NESC^®®  supports  IBEW’s 
position;  the  NESC  provision  addresses 


ssoThe  2012  NESC  contains  the  same 
requirement  in  Rule  443E. 


the  opening  and  closing  of  circuits 
under  load  as  follows; 

When  equipment  or  lines  are  to  be 
disconnected  from  any  source  of  electric 
energy  for  the  protection  of  employees,  the 
.switches,  circuit  breakers,  or  other  devices 
designated  and  designed  for  operation  under 
the  load  involved  at  sectionalizing  points 
.shall  be  opened  or  disconnected  first.  When 
re-energizing,  the  procedure  shall  be 
reversed.  [Ex.  0077] 

OSHA  recognizes  that  closing  a 
circuit  onto  a  load  po.ses  the  same 
hazards  as  opening  a  circuit  under  load. 

In  (;ilh(;r  ca.se,  lH;avy  (:urr(;nt  can  cau.st; 
a  d(;vice  to  fail  if  the  design  of  that 
(l(;vi(:(;  is  not  such  that  it  can  saf(;ly 
iMl(;rnq)t  or  pick  up  load  cuiT(;nt. 
rh);n;for(;,  ( ).S1  lA  is  adopting  IBEW’s 
r(;comm(;ndat ion  by  adding  a  new 
paragraph  (k)(2),  that  r(;ads  as  follows: 

"  The  employ);)'  shall  ensni);  that  devic(;s 
used  hy  em|)loye(;s  to  close  cii'cnits 
nnd(;i  loiid  condilions  ao;  di;sigm;d  to 
.safely  carry  tin;  current  involved.” 

().SHA  is  adojiling  proposi;d  |iaragra|)h 
(k)  without  snhstaiit iv<;  chang);  as 
paragra|)h  (k)(1)  i)i  tin;  final  rnh;. 

12.  .Section  1926.961,  l)e);m;igizing 
l.inesand  E(piipim;nt  for  Employ);); 
l’rol);c;tion 

.Section  1 ‘126.961  of  the  final  rub; 
addresses  the  deenergizing  of  eh;ctric 
transmi.ssion  and  di.strihution  lines  and 
(;(juipment  for  the  protection  of 
employees.  'I’ran.smi.ssion  and 
distribution  .systems  are  different  from 
other  energy  systems  found  in  general 
indiKstry  or  in  the  electric  utility 
industry.  The  hazardous  energy  control 
methods  for  these  systems  are 
necessarily  different  from  the  methods 
covered  under  the  general  industry 
standard  on  the  control  of  hazardous 
energy  sources  (§  1910.147).  As 
explained  in  the  preamble  to  the  1994 
final  rule  on  existing  §  1910.269,  electric 
utilities  install  transmission  and 
distribution  lines  and  equipment 
outdoors;  consequently,  these  lines  and 
equipment  are  subject  to  reenergization 
by  means  other  than  normal  energy 
sources  (59  FR  4390).  For  example, 
lightning  can  strike  a  line  and  energize 
a  deenergized  conductor,  or  unknown 
cogeneration  sources  not  under  the 
control  of  the  employer  can  energize  a 
line.  Additionally,  some  deenergized 
transmission  and  distribution  lines  are 
subject  to  reenergization  by  induced 
voltage  from  nearby  energized 
conductors  or  by  contact  with  other 
energized  sources  of  electrical  energy. 
Another  difference  is  that  energy  control 
devices  often  are  remote  from  the 
worksite  and  are  frequently  under  the 
centralized  control  of  a  system  operator. 
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l-’or  those  reasons,  OSH  A  is  adopting 
r(;(|nireinents  for  the  eontrol  of 
hazardous  energy  sources  related  to 
transmission  and  distribution  .systems. 
'I’his  is  the  .same  ap])roach  iised  in 
(ixi.sting  §  1910.269.  In  this  regard, 

OSHA  developed  the  requirements 
propo.sed  in  §1926.961  from  exi.sting 
§  1910.269(m).  Exi.sting  Siihpart  V  also 
c:ontains  procedures  for  deenergizing 
transmission  and  di.stribution 
installations.  OSHA  discusses  the 
differences  between  existing 
§  1926.950(b)(2)  and  (d)  and  final 
§  1926.961  later  in  this  preamble. 

OSHA  is  promulgating  paragraph  (a) 
of  the  final  rule  without  change  from  the 
proposal.  Final  paragraph  (a)  describes 
the  application  of  §  1926.961  and 
explains  that  conductors  and  equipment 
that  have  not  been  deenergized  under 
the  procedures  specified  by  §  1926.961 
have  to  be  treated  as  energized. 

Ms.  Susan  O’Connor  with  Siemens 
Power  Generation  recommended  that 
OSHA  require  that  live  parts  be 
deenergized  “unless  the  employer  can 
demonstrate  that  deenergizing 
introduces  additional  or  increased 
hazards  or  is  infeasible  due  to 
equipment  design  or  operational 
limitations”  (Ex.  0163). 

It  is  true  that  other  OSHA  standards 
that  protect  employees  from  hazardous 
energy  (such  as  the  general  industry 
lockout-tagout  standard  at  §1910.147 
and  the  electrical  lockout  and  tagging 
requirements  at  §  1910.333(a)(1)  and 
(b)(2))  generally  require  employers  to 
deenergize  energy  sources.  OSHA 
nevertheless  rejects  Ms.  O’Connor’s 
recommendation  because  there  is 
insufficient  information  in  the  record  to 
determine  whether  the  recommendation 
is  economically  or  technologically 
feasible.  First,  Ms.  O’Conner  did  not 
include  information  in  her  comment  on 
whether  deenergizing  transmission  and 
distribution  lines  and  equipment  would 
be  economically  and  technologically 
feasible.  Second,  Federal  and  local 
government  agencies  regulate  the 
reliability  of  electric  power  systems, 
thereby  limiting  electric  utilities’  ability 
to  deenergize  transmission  and 
distribution  circuits. 3®^  Finally,  the 
record  in  this  rulemaking  demonstrates 
that:  (1)  Electric  utilities  and  their 
contractors  routinely  work  on  energized 
lines  and  equipment  and  (2) 
deenergizing  transmission  and 


390  For  example,  section  215  of  the  Federal  Power 
Act,  16  U.S.C.  8240,  requires  a  Federal  Energy 
Regulatory  Commission-certified  Electric  Reliability 
Organization  to  develop  mandatory  and  enforceable 
reliability  standards,  which  are  subject  to  review 
and  approval  by  the  Commission.  Electric  utilities 
ultimately  must  meet  those  reliability  standards. 
(.See  also  18  CFR  Part  40;  Ex.  0545.1.) 


distribution  circuits  can  involve 
significant  cost  and  jiracticability  is.suos. 
(Soo,  for  example,  Exs.  9573.1, 0575.1.) 
l'’or  instance,  EEI  .stated  that  “Ipjlanuing 
and  scbeduling  for  an  outage  Ion  ti 
tran.smis.sion  circuit]  can  require  as  little 
as  1  month  and  3  day  notification  to  as 
long  as  6  months  and  3  days  depending 
on  the  outage  length”  (Ex.  0575.1). 

Some  systems  are  under  the  direction 
of  a  central  system  operator  who 
controls  all  .switching  operations.  Other 
sy.stems  (mostly  distribution 
in.stallations)  are  not  under  any 
centralized  control.  Electric  utilities 
energize  and  deenergize  these  systems 
in  the  field  without  the  direct 
intervention  of  a  system  operator. 
Paragraph  (b)(1)  of  the  final  rule  states 
that  employers  must  designate  one 
employee  in  the  crew  as  being  in  charge 
of  the  clearance  and  must  comply  with 
all  of  the  requirements  of  paragraph  (c) 
if  a  system  operator  is  in  charge  of  the 
lines  and  equipment  and  of  their  means 
of  disconnection.  (Paragraph  (c),  which 
OSHA  discusses  in  detail  later,  sets 
procedures  that  employers  must  follow 
when  deenergizing  lines  and 
equipment.)  OSHA  is  adopting  final 
paragraph  (b)(1)  as  proposed  with  one 
clarification.  This  provision  in  the  final 
rule  makes  clear  that  the  employer  must 
designate  the  employee  in  charge  of  the 
clearance.  Final  paragraph  (c)(1) 
requires  the  “designated”  employee  in 
charge  to  request  the  clearance,  and 
final  paragraph  (b)(2)  (described  in  the 
next  paragraph  in  this  preamble) 
requires  the  employer  to  designate  the 
employee  in  charge  when  there  is  no 
system  operator.  OSHA  included  an 
explicit  requirement  in  final  paragraph 
(b)(1)  that  the  employer  designate  the 
employee  in  charge  when  there  is  a 
system  operator  to  clarify  that 
designating  the  employee  in  charge  is 
the  employer’s  responsibility  whether  or 
not  there  is  a  system  operator. 

Final  paragraph  (b)(2),  which  is  also 
being  adopted  without  substantive 
change  from  the  proposal,  sets 
requirements  for  crews  working  on  lines 
or  equipment  that  are  not  under  the 
control  of  a  system  operator. When 
final  paragraph  (b)(2)  applies,  the 
employer  must  designate  one  employee 
on  the  crew  to  be  in  charge  of  the 
clearance.  In  this  case,  final  paragraph 
(b)(2)  provides  that,  except  as  provided 
in  final  paragraph  (b)(3),  all  of  the 
requirements  in  final  paragraph  (c) 


If  there  are  multiple  circuits  involved  with 
some  lines  or  equipment  under  tbe  control  of  a 
system  operator  and  tbe  others  not  under  system- 
operator  control,  the  lines  or  equipment  that  are 
under  the  control  of  a  system  operator  fall  under 
paragraph  (b)(1),  and  the  ones  that  are  not  under 
such  control  fall  under  paragraph  (b)(2). 


ajiply  and  jirovidos  that  tbo  omjiloyoo  in 
ebargt!  of  tbo  cbtaranco  ptirform  tbo 
functions  that  tbo  .system  operator 
would  otherwise  jierforni. 

Idnal  jiaragrapb  (b)(3)  exempts  a 
jiortion  of  tbe  requirements  of  final 
jiaragraph  (c)  from  ajijilying  to  work 
jierformed  by  a  single  entw  of 
employees  if  the  means  of 
disconnection  of  the  lines  and 
equipment  are  acce.ssible  and  vi.sible  to, 
and  under  the  sole  control  of,  the 
employee  in  charge  of  the  clearance. 

The  provisions  of  final  paragraph  (c) 
that  do  not  apply  are  those  relating  to: 

(1)  Requesting  the  .system  operator  to 
deenergize  the  lines  and  equipment 
(final  paragraph  (c)(1)),  (2)  automatic 
and  remote  control  of  the  lines  (final 
paragraph  (c)(3)),  and  (3)  the  wording  on 
tags  (final  paragraph  (c)(5)).  Final 
paragraph  (b)(3)  also  provides  that 
employers  need  not  use  the  tags 
required  by  the  remaining  provisions  of 
final  paragraph  (c).^^^  it  is  not  necessary 
to  request  the  system  operator  to 
deenergize  the  lines  or  equipment 
because  he  or  she  would  not  be  in 
control  of  the  disconnecting  means  for 
the  lines  or  equipment.  When  paragraph 
(b)(3)  applies,  employers  do  not  need 
tags  for  the  protection  of  the  crew 
because  only  one  person  would  be  in 
charge  of  the  clearance  for  the  crew,  and 
the  means  of  disconnection  for  the  lines 
or  equipment  would  be  accessible  and 
visible  to,  and  under  the  control  of,  that 
person.  Finally,  OSHA  exempted  the 
provision  addressing  remote  and 
automatic  switching  of  lines  and 
equipment  because,  again,  the  means  of 
disconnection  must  be  accessible  and 
visible  to,  and  under  the  sole  control  of, 
the  employee  in  charge  of  the  clearance. 

Final  paragraph  (h)(4)  addresses  work 
situations  in  which  a  group  of 
employees  consists  of  several  “crews” 
of  employees  working  on  the  same  lines 
or  equipment.  Final  paragraph  (b)(4)(i) 
provides  that  employers  may  treat  these 
crews  as  a  single  crew  when  they  are 
under  the  direction  of  a  single  employee 
in  charge  of  the  clearance  for  all  of  the 
crews  and  they  are  working  in  a 
coordinated  manner  to  accomplish  a 
task  on  the  same  lines  or  equipment.  In 
such  cases,  the  employer  must  ensure 


The  proposed  rule  was  similar,  except  that  it 
exempted  an  additional  provision,  proposed 
paragraph  (c)(ll),  which  addressed  the  removal  of 
tags.  In  the  final  rule,  the  corresponding  provision, 
in  paragraph  (c)(12),  clarifies  that  ‘'|n]o  one  may 
remove  tags  without  the  release  of  the  associated 
clearance  as  specified  under  paragraphs  (c)(10)  and 
(c)(ll)  of  this  section.”  Even  though  final  paragraph 
(b)(3)  does  not  require  tags,  when  that  paragraph 
applies,  final  paragraph  (c)(12)  should  not  be 
exempted.  It  is  important  that  members  of  a  crew 
not  remove  tags  that  are  placed  for  the  protection 
of  other  crows. 
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that  onij)loyoes  coordinate  all  ojierations 
that  could  energize  or  deenergize  a 
circuit  through  a  single  emjiloyee  in 
charge,  as  required  in  final  jiaragrajihs 
(h)  and  (c).  OSH  A  notes  that,  if 
|)aragraj)h  (h)(4)(i)  does  not  apply, 
(anployers  must  treat  the  crews  as 
independent  crews  (see  the  discussion 
of  final  paragraph  (h)(4)(ii)  in  the 
following  paragraph),  and  each 
independent  crew  innst  have  an 
employee  in  charge,  as  required  by  final 
paragraphs  (b)  and  (c).^''^ 

Final  paragraph  (b)(4)(ii)  provides  for 
the  situation  in  which  more  than  one 
independent  crew  is  working  on  the 
same  line  or  equipment.  Under  the  final 
rule,  in  such  circumstances;  (1)  Each 
crew  must  follow  separately  the  steps 
outlined  in  final  paragraph  (c);  and,  (2) 
if  there  is  no  system  operator  in  charge 
of  the  lines  or  equipment,  each  crew 
must  have  separate  tags  and  coordinate 
deenergizing  and  reenergizing  the  lines 
and  equipment  with  the  other  crews. 

The  purpose  of  the  provision  is  to 
ensure  that  a  group  of  workers  does  not 
make  faulty  assumptions  about  what 
steps  another  group  took  or  will  take  to 
deenergize  and  reenergize  lines  or 
equipment. 

OSHA  adopted  the  provisions  in  final 
paragraph  (bK4){ii),  which  require  each 
independent  crew  to  comply 
independently  with  paragraph  (c)  and 
each  crew  to  coordinate  deenergizing 
and  reenergizing  the  lines  or  equipment 
with  the  other  crews  if  there  is  no 
system  operator  in  charge  of  the  lines  or 
equipment,  from  proposed  paragraph 
(b)(3)(ii).  Final  paragraph  (b)(4)(i),  and 
the  provision  in  final  paragraph  (b)(4)(ii) 
requiring  a  separate  tag  for  each  crew  if 
there  is  no  system  operator  in  charge  of 
the  lines  or  equipment,  are  new 
provisions  that  were  not  in  the  proposal. 
OSHA  is  adopting  the  new  provisions 
after  examining  comments  on  whether 
the  standard  should  require  each  crew 
to  have  a  separate  tag. 

Several  commenters  argued  that 
separate  tags  for  each  crew  are 
unnecessary  (Exs.  0126,  0175,  0177, 
0201,  0209,  0220,  0227).  These 
commenters  maintained  that  crews 
working  on  the  same  circuits  typically 
coordinate  their  activities  and  work 
under  a  single  person  with  authority 
over  the  clearance.  For  example,  Duke 
Energy  stated: 

Multiple  crew  tagging  could  create 
confusion  and  will  result  in  insufficient 
coordination  between  the  crews.  If  one 


;iii;)OSHA  notes  that  this  interpretation  of  the 
word  “crow”  applies  only  to  §  1926.9Cl(b)(3).  The 
interpretation  does  not  apply  to  other  provisions  in 
the  final  rule  addressing  the  work  of  two  or  more 
crews. 


jKirsoii  is  in  charge  of  multijile  crows  in  a 
work  grouj).  one  tag  is  sulficietil  for  that 
grouj)  of  crews.  If  each  crow  has  a  jrorson 
placing  tags,  the  jirohaliilily  of  error 
increases.  If  a  single  tag  is  ajijrlied,  then  the 
einjrloyee  in  charge  will  he  resjionsilile  to 
verify  that  it  is  ])hu:ed  c;orret:tly.  (ionsidering 
multiple  crews  working  in  a  c:oordinated 
manner  as  one  crew  for  the  jiurpose  of 
tagging  ensures  that  the  employee  in  cdiarge 
will  maintain  control  over  the  entire 
situation.  Midtiple  tagging  coinplic:ates 
coordination  of  the  work  effort.  |Ex.  0201) 

Other  commenters  stated  that  when 
multiple  crews  work  independently, 
without  a  single  employee  responsible 
for  the  clearance,  they  should  use 
separate  tags  for  each  crew  (Exs.  0186, 
0210,  0212,  0219,  0225,  0230).  For 
example,  Mr.  Anthony  Ahern  with  the 
Ohio  Rural  Electric  Cooperatives 
commented; 

Every  independent  crew  working  on  a  line 
that  is  protected  by  the  same  disconnect 
device  should  have  their  own  tag  in  place. 
This  is  particularly  important  in  storm  or 
emergency  restoration  work.  It  is  simply  too 
easy  to  lose  track  of  crews,  even  with  a 
system  [operator].  If  each  crew  tags  the 
disconnect,  then  it  simply  is  not  allowed  to 
be  operated  until  all  crews  remove  their  tags. 
This  is  the  only  real  way  to  ensure  that 
everyone  is  accounted  for  and  in  the  clear. 
There  could  be  a  procedure  where  a  crew 
could  grant  someone  else  permission  to 
remove  their  tag  if  they  were  a  long  distance 
away  and  it  would  require  an  extended 
amount  of  time  for  them  to  go  back  to  the 
disconnect  location.  But  because  they  did 
have  a  tag  at  the  disconnect  they  were  still 
contacted  and  accounted  for.  This  should 
also  be  a  requirement  for  line-clearance  tree- 
crews.  Quite  often  they  are  working  on 
clearing  a  section  of  line  and  other  line  crews 
don’t  know  they  are  there.  [Ex.  0186] 

Southern  Company  commented: 

We  agree  that  when  two  independent 
crews  are  working  under  a  system  operator 
that  each  crew  should  have  their  own 
clearance  but  a  single  tag  issued  by  the 
system  operator  is  sufficient. .  .  .  There  may 
be  situations  where  the  “independent”  crews 
do  not  want  to  coordinate  their  activities. 

The  standard  should  require  in  those 
situations  that  each  independent  crew  have 
their  own  tag  on  the  lines  or  equipment.  [Ex. 
0212] 

After  considering  these  comments, 
OSHA  concludes  that  employers  may 
treat  crews  working  in  a  coordinated 
manner  imder  a  single  employee 
holding  the  clearance  as  a  single  crew. 
Such  crews  act  as  a  single  crew,  and  the 
Agency  believes  that  requiring  separate 
tags  would  not  increase  worker  safety. 
OSHA  drafted  final  paragraph  (h)(4)(i) 
accordingly. 

In  the  1994  §  1910.269  rulemaking, 
the  Agency  explained  its  decision 
regarding  the  issue  of  whether 
employers  must  use  separate  tags  for 
independent  crews  as  follows: 


rhroo  coinmontors  sintcul  thnt  some 
iililitios  u.s«!  oiM)  lag  for  all  crow.s  involved, 
maintainiiig  a  log  to  identify  each  c;r(!W 
sej)arately  ....  They  recommended  that  the 
.standard  allow  this  practice  to  c:ontinne. 

I’aragra])h  (m)(:f)  of  final  1910.269  do(!s  not 
retjiiire  a  sejiarate  tag  for  each  crew  (nor  did 
paragraph  (m)(3)  in  the  projjosal);  it  does 
retpiire,  however,  separate  clearances  for 
each  c;rew.  There  must  be  one  employee  in 
charge  of  the  clearance  for  each  crew,  and  the 
clearance  for  a  crew  is  hold  by  this  employee. 

In  complying  with  paragraph  (m)(3)(viii),  the 
employer  must  ensure  that  no  tag  is  removed 
unless  its  associated  clearances  are  released 
(paragraph  (m)(3)(xii))  and  that  no  action  is 
taken  at  a  given  point  of  disconnection  until 
all  protective  grounds  have  been  removed, 
until  all  crews  have  released  their  clearances, 
until  all  employees  are  clear  of  the  lines  or 
equipment,  and  until  all  tags  have  been 
removed  at  that  point  of  disconnection 
(paragraph  (m)(3)(xiii)).  [59  FR  4393] 

If  a  system  operator  controls 
clearances,  employers  may  use  a  log  or 
other  system  to  identify  each  crew 
working  under  a  single  tag  (269-Exs.  3- 
20,  3-27,  3-112).  When  each  crew 
releases  its  clearance  to  the  system 
operator,  that  signals  to  the  system 
operator  that  each  employee  in  the  crew 
received  notification  that  release  of  the 
clearance  is  pending,  that  all  employees 
in  the  crew  are  in  the  clear,  and  that  all 
protective  grounds  for  the  crew  have 
been  removed.  (See  final  paragraph 
(c)(10).)  The  system  operator  cannot 
take  action  to  restore  power  without  the 
release  of  all  clearances  on  a  line  or 
equipment.  (See  final  paragraphs  (c)(12) 
and  (c)(13).) 

However,  without  a  system  operator, 
each  independent  crew  would  have  no 
way  of  knowing  the  exposure  status  of 
other  crews  without  separate  tags.  When 
the  crews  are  truly  independent  and 
there  is  no  system  operator,  there  would 
be  no  way  to  determine  that  all  crew 
members  are  clear  of  energized  parts  or 
that  all  the  crew’s  protective  grounds 
have  been  removed  unless  each  crew 
uses  a  separate  tag.  Consequently, 

OSHA  decided  to  adopt  a  requirement 
in  final  paragraph  (b)(4)(ii)  that, 
whenever  there  is  no  system  operator, 
each  crew  must  (1)  have  separate  tags 
(this  is  a  new  provision  not  in  the 
proposal)  and  (2)  coordinate 
deenergizing  and  reenergizing  the  lines 
or  equipment  with  other  crews  (OSHA 
adopted  this  provision  from  proposed 
paragraph  (b)(3)(ii)).  Final  paragraph 
(b)(4)(ii)  also  carries  forward  the 
requirement  from  proposed  paragraph 
(b)(3)(ii)  that  independent  crews 
independently  comply  with  §  1926.961 
whether  or  not  there  is  a  system 
operator. 

It  is  apparent  that  commenters  did  not 
completely  understand  the  discussion  of 
how  the  proposal  treated  separate 
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crews.  Even  though  the  preamble  to  the 
proposal  indicated  that  OSHA  would 
treat  separate  crews  coordinating  their 
activities  and  operating  under  a  single 
employee  in  charge  of  the  clearance  as 
a  single  crew  (70  FR  34871),  several 
commenters  appeared  to  believe  that  the 
Agency  was  considering  separate  tags 
for  each  crew  in  such  circumstances. 
(See,  for  example,  Exs.  0175,  0201.) 
Therefore,  the  final  rule  provides 
separate  requirements  for  (1)  single 
crews  working  with  the  means  of 
disconnection  under  the  sole  control  of 
the  employee  in  charge  of  the  clearance 
(final  paragraph  (b)(3)),  (2)  multiple 
crews  coordinating  their  activities  with 
a  single  employee  in  charge  of  the 
clearance  for  all  of  the  crews  (final 
paragraph  (b)(4)(i)),  and  (3)  multiple 
crews  operating  independently  (final 
paragraph  (b)(4)(ii)).  This  approach 
should  clarify  the  application  of  the 
final  rule  to  multiple  crews. 

OSHA  is  adding  new  titles  to  final 
paragraphs  (b)(3)  and  (b)(4)  to  clarify 
their  content.  The  title  of  final 
paragraph  (b)(3)  is  “Single  crews 
working  with  the  means  of 
disconnection  under  the  control  of  the 
employee  in  charge  of  the  clearance.” 
Although  this  provision  applies  to  a 
single  crew,  OSHA  limited  its 
application  to  circumstances  in  which 
the  means  of  disconnection  is  accessible 
and  visible  to,  and  under  the  sole 
control  of,  the  employee  in  charge  of  the 
clearance.  The  revised  title  makes  this 
limitation  clear.  Thus,  this  paragraph 
applies  to  a  special  subset  of  instances 
in  which  employees  are  working  as  a 
single  crew;  it  is  not  generally 

applicable. 394 

However,  final  paragraph  (b)(4), 
pertaining  to  multiple  crews,  applies 
unconditionally,  whenever  more  than 
one  crew  is  working  on  the  same  lines 
or  equipment.  OSHA  believes  that  the 


•'“^Existing  §  1926.950(d)  also  recognizes 
deenergizing  procedures  that  are  not  generally 
applicable.  These  alternative  procedures,  wrhich 
apply  when  “(wjhen  a  crew  working  on  a  line  or 
equipment  can  clearly  see  that  the  means  of 
disconnecting  from  electric  energy  are  visibly  open 
or  visibly  locked-out,”  require:  (1)  Guards  or 
barriers  to  be  installed  to  protect  against  contact 
with  adjacent  lines  (existing  paragraph  (d)(2)(i)), 
and  (2)  the  designated  employee  in  charge,  upon 
completion  of  work,  to  determine  that  all 
employees  in  the  crew  are  clear  and  that  protective 
grounds  installed  by  the  crew  have  been  removed, 
and  to  report  to  the  designated  authority  that  all 
tags  protecting  the  crew  may  be  removed  (existing 
paragraph  (d)(2)(ii)).  Unlike  final  §1926.961, 
existing  §  1926.950(d)(2)  specifies  no  procedures  for 
deenergizing,  testing,  or  grounding  lines  and 
equipment.  OSHA  concluded  in  the  1994 
§  1910.269  rulemaking  that  requirements  for 
deenergizing,  testing,  and  grounding  are  necessary 
for  employee  protection  (59  FR  4390-4391). 
Therefore,  OSHA  concludes  that  the  existing 
alternative  procedures  are  inadequate  to  ensure 
worker  safety. 


purpose  of  this  paragraph  will  be  clearer 
under  its  own  title,  “Multiple  crews.” 
With  these  new  titles,  the  final  rule 
clearly  states  the  purposes  of  the 
paragraphs  and  closely  follows  the 
procedures  described  in  the  rulemaking 
record. 

Paragraph  (b)(5)  of  the  final  rule 
requires  the  employer  to  render 
inoperable  any  disconnecting  means 
that  are  accessible  to  individuals  not 
under  the  employer’s  control.^ss  Por 
example,  the  employer  must  render 
inoperable  a  switch  handle  mounted  at 
the  bottom  of  a  utility  pole  that  is  not 
on  the  employer’s  premises  to  ensure 
that  the  overhead  line  remains 
deenergized.  This  requirement  prevents 
a  member  of  the  general  public  or  an 
employee  who  is  not  under  the 
employer’s  control  (such  as  an 
employee  of  a  contractor)  from  closing 
the  switch  and  energizing  the  line. 
OSHA  adopted  this  requirement,  which 
has  no  counterpart  in  existing  Subpart 
V,  from  existing  §  1910.269(m)(2)(iv). 
OSHA  received  no  comments  on  this 
provision,  which  was  proposed  as 
paragraph  (b)(4),  and  is  adopting  it 
substantially  as  proposed. 

Paragraph  (c)  of  the  final  rule  sets 
forth  the  exact  procedure  for 
deenergizing  transmission  and 
distribution  lines  and  equipment. 
Employers  must  follow  the  procedure  in 
the  order  specified  in  paragraph  (c),  as 
provided  in  paragraphs  (b)(1)  and  (b)(2). 
Except  as  noted,  the  rules  are  consistent 
with  existing  §  1926.950(d)(1),  although 
OSHA  took  the  language  from  existing 
§1910.269(m)(3). 

Paragraph  (c)(1)  of  the  final  rule 
requires  an  employee  to  request  the 
system  operator  to  deenergize  a 
particular  section  of  line  or 
equipment.  396  So  that  control  is  vested 
in  one  authority,  a  single  designated 
employee  is  assigned  this  task.  The 
employer  must  assign  this  task  to  a 
single  designated  employee  to  ensure 
that  only  one  employee  is  in  charge  of, 
and  responsible  for,  the  clearance  for 


395  Note  that  this  provision,  unlike  paragraph 
(c)(2),  requires  employers  to  render  disconnecting 
means  inoperable  regardless  of  whether  the  design 
of  the  disconnecting  means  permits  this  capability. 
When  the  design  of  the  disconnecting  means  does 
not  permit  this  capability,  employers  then  must 
install  some  additional  means,  such  as  a  lockable 
cover,  to  render  the  disconnecting  means 
inoperable  when  required  under  paragraph  (b)(5). 

If  there  is  no  system  operator  in  charge  of  the 
lines  or  equipment  or  their  means  of  disconnection, 
the  employer  must  ensure,  pursuant  to  final 
paragraph  (b)(2),  that  the  designated  employee 
performs  the  functions  that  the  system  operator 
would  otherwise  perform.  This  means,  with  respect 
to  final  paragraph  (c)(1),  that  the  employer  must 
ensure  that  the  designated  employee  takes 
appropriate  action  to  deenergize  the  particular 
section  of  line  or  equipment. 


work.  OSHA  adopted  this  provision, 
which  has  no  counterpart  in  existing 
Subpart  V,  from  existing 
§  1910.269(m)(3)(i).  The  designated 
employee  who  requests  the  clearance 
need  not  be  in  charge  of  other  parts  of 
the  work;  in  the  final  rule,  this 
designated  employee  is  in  charge  of  the 
clearance.  He  or  she  is  responsible  for 
requesting  the  clearance,  for  informing 
the  system  operator  of  changes  in  the 
clearance  (such  as  transfer  of 
responsibility),  and  for  ensuring  that, 
before  the  clearance  is  released,  it  is  safe 
to  reenergize  the  circuit.  OSHA  received 
no  comments  on  this  provision  and  is 
adopting  it  substantially  as  proposed. 

When  an  employee  requests  a 
clearance  in  advance,  the  employees 
who  will  be  performing  the  actual  work 
would  not  necessarily  have  notice  of 
this  request  and  would  not  be  in 
position  to  answer  questions  about  the 
clearance.  Therefore,  if  someone  other 
than  an  employee  at  the  worksite 
requests  a  clearance  and  if  that 
clearance  is  in  place  before  the 
employee  arrives  at  the  site,  then  that 
employee  will  need  to  transfer  the 
clearance,  pursuant  to  final  paragraph 
(c)(9),  to  an  on-site  employee 
responsible  for  the  work  (such  as  an 
employee  on  the  crew  or  a  supervisor 
for  the  crew). 397  This  transfer  must 
occur  before  the  work  begins  so  that  the 
system  operator  can  inform  the  on-site 
employees  of  any  alterations  in  the 
clearance.  The  Agency  believes  that  the 
employee  holding  the  clearance  must, 
after  the  system  operator  deenergizes 
the  lines  and  equipment,  serve  as  the 
point  of  contact  in  case  alterations  in 
the  clearance,  such  as  restrictions  in  the 
length  or  extent  of  the  outage,  are 
necessary. 

Paragraph  (c)(2)  of  the  final  rule 
requires  the  employer  to  open  all 
disconnecting  means,  such  as  switches, 
disconnectors,  jumpers,  and  taps, 
through  which  electrical  energy  could 
flow  to  the  section  of  line  or  equipment. 
This  provision  also  requires  the 
employer  to  render  the  disconnecting 
means  inoperable  if  the  design  of  the 
device  permits.  For  example,  the 
employer  could  detach  the  removable 
handle  of  a  switch.  The  final  rule  also 
requires  that  the  disconnecting  means 


307  Although  the  language  in  paragraph  (c)  does 
not  state  explicitly  that  the  employee  in  charge 
must  be  at  the  worksite,  the  employee  in  charge  is 
responsible,  under  paragraph  (c)(10),  for  (1) 
notifying  each  employee  under  his  or  her  direction 
of  the  pending  release  of  the  clearance,  (2)  ensuring 
that  all  employees  on  the  crew  are  clear  of  the  lines 
and  equipment,  (3)  ensuring  the  removal  of  all 
protective  grounds  installed  by  the  crew,  (4) 
reporting  this  information  to  the  system  operator, 
and  (5)  releasing  the  clearance.  Only  an  employee 
at  the  worksite  can  perform  these  functions. 
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be  tagged  to  indicate  that  employees  are 
at  work. 

This  paragraph  ensures  the 
disconnection  of  lines  and  equipment 
from  their  sources  of  supply  and 
protects  employees  against  the 
accidental  reclosing  of  the  switches. 

This  rule  requires  the  disconnection  of 
known  sources  of  electric  energy  only. 
Employers  control  hazards  related  to  the 
presence  of  unexpected  energy  sources 
by  testing  for  voltage  and  groimding  the 
circuit,  as  required  by  paragraphs  (cK6) 
and  (c)(7),  respectively  (see  the 
discussion  of  these  provisions  later  in 
this  section  of  the  preamble). 

OSHA  adopted  paragraph  (c)(2)  of  the 
final  rule  from  existing 
§  1910.269(m)(3)(ii).  Existing  Subpart  V 
has  comparable  requirements  in 
§  1926.950(d)(l)(i),  (d)(l)(ii)(a),  and 
(d)(l)(ii)(b).  The  existing  provisions 
require:  (1)  The  employer  to  identify 
and  isolate  the  line  or  equipment  from 
sources  of  energy  (paragraph  (d)(l)(i)), 
and  (2)  each  designated  employee  in 
charge  to  notify  and  assure  the 
employees  on  the  crew  that  all 
disconnecting  means  have  been  opened 
and  tagged  (paragraphs  (d)(l)(ii)(a)  and 
(d)(l)(ii)(b)).  OSHA  believes  that  the 
language  in  the  final  rule  accurately 
reflects  the  steps  taken  by  employers  to 
deenergize  lines  and  equipment.  OSHA 
received  no  comments  on  this  provision 
and  is  adopting  it  substantially  as 
proposed. 

Paragraph  (c)(3)  of  the  final  rule 
requires  the  tagging  of  automatically 
and  remotely  controlled  switches. 
Employers  also  must  render  inoperable 
an  automatically  or  remotely  controlled 
switch  if  the  design  of  the  switch  allows 
for  it  to  be  made  inoperable.  This 
provision,  which  OSHA  adopted  from 
existing  §  1910.269(m)(3)(iii),  protects 
employees  from  injuries  resulting  from 
the  automatic  operation  of  such 
switches.  Existing  Subpart  V  contains 
an  equivalent  requirement  in 
§§1926.950(d)(l)(ii)(b)  and  (d)(l)(ii)(c). 
OSHA  received  no  comments  on  this 
provision  and  is  adopting  it 
substantially  as  proposed. 

The  final  rule  contains  a  new 
exemption  from  the  tagging 
requirements  of  final  paragraphs  (c)(2) 
and  (c)(3)  that  was  not  in  the  proposal. 
OSHA  included  this  exemption  in  the 
final  rule  as  paragraph  (c)(4). 

Consolidated  Edison  Company  of 
New  York  and  EEI  noted  that  the 
compliance  directive  for  existing 
§  1910.269,  CPL  02-01-038, 
“Enforcement  of  the  Electric  Power 
Generation,  Transmission,  and 
Distribution  Standard”  (June  18,  2003, 
originally  CPL  2-1. 38D;  hereafter,  “CPL 
02-01-038”)  addressed  specific 


conditions  under  which  OSHA 
considered  it  a  de  minimis  condition  to 
leave  network  protectors  used  to  isolate 
network  distribution  lines  from  voltage 
untagged  (Exs.  0157,  0227;  Tr.  mi¬ 
ll  18).  The  two  organizations  requested 
that  the  Agency  incorporate  the 
directive’s  language  on  network 
protectors  into  the  final  rule. 
Consolidated  Edison  expressed  this 
view  as  follows: 

Under  normal  conditions,  switches  at  the 
substation  are  used  to  deenergize  the  primary 
conductors  to  the  distribution  transformers. 
When  the  primary  conductors  become 
deenergized,  .  .  .  network  protectors  operate 
to  disconnect  the  secondary  side  of  the 
transformers  and  to  prevent  back  feed  from 
energizing  the  primary  conductors.  The 
network  protectors  are  automatic  devices  and 
are  not  normally  opened  or  closed  manually. 

OSHA  inserted  language  into  the 
Compliance  Directive  and  made  not  tagging 
a  network  protector  to  its  associated  network 
transformer  for  work  on  the  primary  feeder 
...  a  “de  minimis”  violation  if  certain 
conditions  were  met.  .  .  We  are  requesting 
that  [an  exception  for  network  protectors  be 
included  in  the  standard]  and  that  the  “de 
minimis”  violation  be  eliminated.  We 
recommend  the  following  language  be 
included  in  the  269  standard: 

“Network  feeders  utilizing  low  voltage 
network  protectors,  or  similarly  designed 
devices,  are  considered  isolated  from  all 
network  sources  of  supply  when  the 
associated  feeder  is  removed  from  service  at 
the  source  station  and  verified  as  being  de¬ 
energized,  and  provided  that  the  design  of 
the  protectors  prevent  operation  of  the  device 
when  the  supply  feeder  is  de-energized.”  [Ex. 
0157] 

OSHA  did  not  incorporate  the 
recommended  exemption  into  the 
proposal  because  the  Agency  believed 
that  the  conditions  permitted  by  the 
directive  were  applicable  to  a  single 
company.  Consolidated  Edison.  OSHA 
continues  to  believe  that  the  preferred 
approach  to  protect  employees  is  to  tag 
network  protectors.  However,  the 
Agency’s  rationale  for  considering  it  a 
de  minimis  condition  not  to  tag  network 
protectors  in  certain  circumstances 
remains  viable.  The  directive  describes 
the  operation  of  network  protectors,  the 
circumstances  necessary  for  a  de 
minimis  condition,  and  the  Agency’s 
rationale  as  follows: 

Paragraph  (m)(3)(ii)  of  [existing]  §  1910.269 
requires  all  switches,  disconnectors,  jumpers, 
taps,  and  other  means  through  which  known 
sources  of  electric  energy  may  be  supplied  to 
the  particular  lines  and  equipment  to  be 
deenergized  to  be  opened  and  tagged. 
Paragraph  (m)(3)(iii)  requires  automatically 
and  remotely  controlled  switches  to  be 
tagged  at  tbe  point  of  control. 

An  AC  network  system  consists  of  feeders, 
step-down  transformers,  automatic  reverse- 
current  trip  breakers  called  network 
protectors,  and  the  network  grid  of  street 


mains.  The  network  grid  is  made  up  of  a 
number  of  single  conductor  cables  tied 
together  at  street  intersections  to  form  a  solid 
grid  over  the  area  they  serve.  This  grid  is 
typically  energized  at  120/208  volts  from  the 
secondary  windings  of  the  distribution 
transformers  serving  a  particular  area. 

A  network  protector,  placed  between  the 
secondary  side  of  the  transformer  and  the 
secondary  mains,  is  provided  for  each 
transformer.  The  primary  windings  of  the 
transformer  are  connected  to  a  feeder  cable 
that  is  energized  from  a  substation  at  voltages 
ranging  from  13  to  33  kilovolts.  Each  feeder 
cable  is  connected  to  tbe  substation  through 
an  automatic  circuit  breaker.  .  . 

Network  protectors  are  placed  between  tbe 
network  transformer  and  the  secondary 
network  to  protect  against  reverse  power  flow 
through  the  network  transformer  into  the 
supply  feeders.  Reverse  power  protection  is 
necessary  because  fault  current  would 
continue  to  flow  into  a  short  circuit  in  a 
network  transformer  or  primary  feeder. 
Backfeed  from  the  network  grid  would 
continue  to  flow  into  the  fault  even  after  the 
primary  feeder  circuit  breaker  trips.  The 
other  primary  feeders  would  continue  to 
supply  power  to  their  network  transformers, 
which  are  interconnected  with  the  faulted 
circuit  through  the  network  grid. 

Under  normal  conditions,  switches  at  the 
substation  are  used  to  deenergize  the  primary 
conductors  to  the  distribution  transformers. 
When  the  primary  conductors  become 
deenergized,  the  network  protectors  operate 
to  disconnect  the  secondary  side  of  the 
transformers  and  to  prevent  backfeed  from 
energizing  the  primary  conductors.  The 
network  protectors  are  automatic  devices  and 
are  not  normally  opened  or  closed  manually. 

Not  tagging  a  network  protector  to  its 
associated  network  transformer  for  work  on 
the  primary  feeder  is  considered  a  de 
minimis  violation  of  §  1910.269(m)(3)(ii) 
under  the  following  conditions: 

a.  The  line  is  deenergized  as  otherwise 
required  by  paragraph  (m)(3)(ii): 

b.  Any  switches  or  disconnecting  means 
(other  than  network  protectors)  used  to 
deenergize  the  line  are  tagged  as  required  by 
paragraph  (m)(3)(ii); 

c.  The  line  is  tested  to  ensure  that  it  is 
deenergized  as  required  by  paragraph 
(m)(3)(v): 

d.  Grounds  are  installed  as  required  by 
paragraph  (m){3)(vi): 

e.  The  network  protectors  are  maintained 
so  that  they  will  immediately  trip  open  if 
closed  when  a  primary  conductor  is 
deenergized; 

f.  The  network  protector  cannot  be 
manually  placed  in  a  closed  position  without 
the  use  of  tools,  and  any  manual  override 
position  must  be  blocked,  locked,  or 
otherwise  disabled;  and 

g.  The  employer  has  procedures  for 
manually  overriding  the  network  protector 
that  incorporates  provisions  for  ensuring  that 
the  primary  conductors  are  energized  before 
the  protector  is  placed  in  a  closed  position 
and  for  determining  if  the  line  is  deenergized 
for  the  protection  of  employees  working  on 
the  line.  [CPL  02-01-038;  emphasis  included 
in  original] 
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Figure  12  is  a  one-line  diagram  from  the  the  primary  conductors  (primary  voltage  deenergized  area  for  lines  connected  to 
directive  showing  network  protectors,  feeder),  and  the  extent  of  the  the  network  protectors. 


Network  secondary  grid 
(normally  energized) 


Figure  12  -  Network  Protectors 


OSHA  decided  to  include  in  the  final 
rule  a  provision  that  duplicates  the 
exempted  conditions  specified  in  the 
directive.  In  issuing  the  directive,  OSHA 
determined  that  leaving  network 
protectors  untagged  under  these 
conditions  was  a  de  minimis  condition, 
or  a  condition  having  “no  direct  or 
immediate  relationship  to  safety  or 
health”  (29  U.S.C.  658(a)).  Moreover, 
even  if  Consolidated  Edison  is  the  only 
affected  company,  it  does  have  a 
considerable  number  of  circuits  and 
network  protectors  covered  by  the 
conditions  listed  in  the  directive:  “At 
Con  Edison  in  any  given  one-year 
period  over  5,000  feeders  involving 
approximately  123,000  network 
protectors  are  worked  on  using  the 
procedures  described  [in  the  directive]” 
(Ex.  0157).  Therefore,  the  Agency 
decided  to  exempt  network  protectors 
from  the  requirements  for  tags  in 
paragraphs  (c)(2)  and  (c)(3)  when  the 
employer  can  demonstrate  that  the 
following  conditions  are  present: 


1.  Every  network  protector  is 
maintained  so  that  it  will  immediately 
trip  open  if  closed  when  a  primary 
conductor  is  deenergized; 

2.  Employees  cannot  manually  place 
any  network  protector  in  a  closed 
position  without  the  use  of  tools,  and 
any  manual  override  position  is 
blocked,  locked,  or  otherwise  disabled; 
and 

3.  The  employer  has  procedures  for 
manually  overriding  any  network 
protector  that  incorporate  provisions  for 
determining,  before  anyone  places  a 
network  protector  in  a  closed  position, 
that:  (a)  The  line  connected  to  the 
network  protector  is  not  deenergized  for 
the  protection  of  any  employee  working 
on  the  line  and  (b)  (if  the  line  connected 
to  the  network  protector  is  not 
deenergized  for  the  protection  of  any 
employee  working  on  the  line)  the 
primary  conductors  for  the  network 
protector  are  energized.  (See  Figure  12 
for  a  depiction  of  network  protectors, 
the  primary  conductors  (primary  voltage 
feeder),  and  the  extent  of  the 


deenergized  area  for  lines  connected  to 
the  network  protectors.) 

These  three  conditions  are  identical  to 
the  last  three  conditions  listed  in  the 
§  1910.269  directive.  OSHA  is  not 
including  the  first  four  conditions  listed 
in  the  directive  as  provisions  in  the 
exemption  because  other  provisions  in 
the  final  rule  already  require  these 
conditions.  Note  that  the  exemption 
applies  only  to  the  network  protectors 
themselves.  As  required  by  paragraphs 
(c)(2)  and  (c)(3)  in  the  final  rule, 
employers  must  still  tag  any  switches  or 
disconnecting  means,  other  than  the 
network  protectors,  used  to  deenergize 
lines  or  equipment  and  any  other 
automatically  and  remotely  controlled 
switches  that  could  cause  the  opened 
disconnecting  means  to  close. 

OSHA  stresses  that  it  is  including  the 
network  protector  exemption  in  the 
final  rule  only  for  the  reasons  stated 
here,  that  is,  because  OSHA  already 
concluded  that  leaving  network 
protectors  untagged  under  the 
conditions  now  required  by  the 
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exemption  is  a  de  minimis  condition. 
OSHA  does  not  agree  with  the  other 
reasons  provided  by  Consolidated 
Edison  and  EEI  for  incorporating  the 
exemption.  For  example,  the  Agency 
does  not  agree  that  tagging  network 
protectors  would  be  extremely  difficult 
or  complex,  as  claimed  by  EEI  and 
Consolidated  Edison  (Exs.  0157,  0227). 
The  Agency  also  does  not  agree  with  EEI 
and  Consolidated  Edison  that  backfeed 
from  the  network  grid  prevented  by 
network  protectors  is  an  unexpected 
source  of  electric  energy.  By  design, 
such  backfeed  is  an  expected  source  of 
electric  energy.  If  such  backfeed  were 
not  an  expected  source,  the  network 
protector  would  not  be  necessary. 
Contrary  to  the  claims  made  by  EEI  and 
Consolidated  Edison,  OSHA  made  no 
contradictory  statement  in  the  preamble 
to  the  1994  rulemaking  on  existing 
§  1910.269  regarding  the  disconnection 
of  distribution  transformers  supplying 
customer  loads.  In  that  preamble,  OSHA 
stated  only  that  employers  did  not  have 
to  disconnect  transformers  if  doing  so 
would  remove  unknown  sources  of 
electric  energy  only  (59  FR  4392).  OSHA 
expressly  required  in  the  1994 
rulemaking  (as  in  this  rulemaking)  that 
employers  had  to  disconnect  expected 
sources  of  electric  energy  [id.). 

In  addition,  in  adopting  the  network- 
protector  exemption,  OSHA  decided  not 
to  use  the  language  recommended  by 
Consolidated  Edison  and  EEI  because 
their  recommended  language  addresses 
only  the  design  of  network  protectors 
and  not  the  additional  procedures 
required  to  ensure  worker  safety  when 
employees  perform  work  on  network 
protectors.  OSHA  previously  concluded, 
in  issuing  the  directive,  that  these 
additional  procedmes  were  necessary 
steps  in  ensuring  employee  safety  when 
employers  leave  network  protectors 
untagged;  the  Agency  reaffirms  that 
conclusion  here. 

In  the  notice  extending  the  comment 
period  on  the  proposal  and  setting  dates 
for  a  public  hearing,  OSHA  requested 
comment  on  the  issue  of  whether  the 
standard  should  include  tagging 
requirements  for  systems  using 
supervisory  control  and  data  acquisition 
(SCADA)  equipment  (70  FR  59291).398 

The  Agency  received  only  three 
comments  on  this  issue.  One  commenter 
stated,  “If  OSHA  adopts  SCADA  tagging 
requirements,  it  should  be  as  v^rritten  in 
the  .  .  .  NESC”  (Ex.  0201).  Two  other 
commenters  recommended  that  OSHA 
adopt  the  SCADA  requirements  in  the 


3®®  SCADA  is  a  computer  system  for  monitoring 
and  controlling  equipment  (in  this  case,  electric 
power  transmission  and  distribution  lines  and 
equipment). 


NESC  (Exs.  0212,  0230).  One  of  the 
commenters,  IBEW,  voiced  its  support 
as  follows: 

[The  NESC  discusses]  specific  tagging 
activities  utilizing  Supervisory  Control  and 
Data  Acquisition  (SCADA)  equipment .  .  . 
SCADA  switching  is  common  place  in  the 
electric  utility  industry  for  both  deenergizing 
circuits  and  defeating  automatic  recloser 
operation.  Both  of  these  actions  have  a  direct 
impact  on  employee  safety  and  OSHA  should 
at  a  minimum  reference  this  section  of  the 
NESC  [Ex.  0230] 

Rule  442E  of  the  2002  NESC  includes 
the  following  provision:  “When  the 
automatic  reclosing  feature  of  a 
reclosing  device  is  disabled  during  the 
course  of  work  on  energized  equipment 
or  circuits,  a  tag  shall  be  placed  at  the 
reclosing  device  location”  (Ex.  0077; 
emphasis  added). The  SCADA 
provisions  in  that  consensus  standard 
are  in  the  form  of  an  exception  to  this 
tagging  requirement  [id.).  Final 
§  1926.961  does  not  contain  a  similar 
requirement  for  tagging  reclosing 
devices,  as  §  1926.961  applies  to 
deenergizing  lines  and  equipment,  and 
not  to  work  on  energized  lines  and 
equipment.  However,  final  Subpart  V 
provides  requirements  for  disabling 
reclosing  in  paragraphs  (b)(3)  and  (c)(4) 
of  §  1926.964.  In  addition,  employers 
may  need  to  disable  automatic  circuit 
reclosing  as  one  measure  in  ensuring 
that  the  maximum  transient  overvoltage 
does  not  exceed  a  specific  value,  as 
required  by  the  minimum  approach- 
distance  provisions  of  §  1926.960(c)(1) 
and  Table  V-2.  To  disable  automatic 
reclosing  devices,  the  employer  will 
need  to  adopt  measures  that  prevent 
reenabling  the  automatic  feature  of  these 
devices  in  addition  to  turning  the 
feature  off.  When  the  employer  uses 
SCADA  on  a  reclosing  device,  the 
employer  may  follow  the  SCADA 
provisions  in  the  NESC  to  ensure  that 
the  reclosing  feature  remains  disabled. 
However,  the  Agency  believes  that  there 
are  other  methods,  such  as  tagging  those 
controls,  that  employers  can  use  for  the 
same  purpose.  Therefore,  OSHA  is  not 
adopting  the  SCADA  rules  from  the 
2002  NESC. 

Paragraph  (c)(5)  of  the  final  rule, 
which  OSHA  is  adopting  without 
change  from  proposed  paragraph  (c)(4), 
requires  that  tags  attached  to 
disconnecting  means  prohibit  operation 
of  the  disconnecting  means  and  state 
that  employees  are  at  work.  OSHA 
adopted  this  requirement  from  existing 
§  1910.269(m)(3)(iv).  Existing 
§  1926.950(d)(l)(ii)(b)  specifies  that  tags 
indicate  that  employees  are  working; 


®®®The  relevant  provisions  in  the  2012  edition  of 
the  NESC  are  identical. 


however,  it  does  not  require  that  the 
tags  prohibit  operation  of  the 
disconnecting  means.  The  Agency 
believes  that  it  is  essential  for  the  tags 
to  contain  this  prohibition  so  that  the 
meaning  of  the  tag  is  clear. 

Proposed  paragraph  (c)(5)  would  have 
required  employers  to  test  the  lines  or 
equipment.  This  test  would  ensure  that 
the  lines  or  equipment  are  deenergized 
and  prevent  accidents  resulting  from 
someone’s  opening  the  wrong 
disconnect.  It  also  would  protect 
employees  from  hazards  associated  with 
unknown  sources  of  electric  energy. 

OSHA  based  proposed  paragraph 
(c)(5)  on  existing  §  1910.269(m)(3)(v). 
Existing  §  1926.950(d)(l)(iii)  requires 
the  employer  to  perform  a  test  or  a 
visual  inspection  to  ensure  that  the  lines 
or  equipment  are  deenergized. 

Employers  cannot  determine  that  a  line 
or  equipment  is  deenergized  by  visual 
inspections  alone  because  voltage 
backfeed,  induced  current,  and  leakage 
current  can  energize  electric  lines  and 
equipment  without  the  employee 
“seeing”  it  (Ex.  0041).  Additionally, 
OSHA  determined  in  the  1994 
§  1910.269  rulemaking  that  visual 
inspection  instead  of  testing  was  not 
sufficient  for  this  purpose  because  of 
evidence  about  lack  of  testing  causing 
accidents  (59  FR  4393;  269-Exs.  3-107, 
9-2,  12-12).  Therefore,  OSHA  proposed 
to  require  a  test,  rather  than  a  visual 
inspection,  to  determine  whether  the 
lines  or  equipment  are  energized.  OSHA 
adopts  that  requirement  in  the  final  rule 
as  final  paragraph  (c)(6). 

In  the  proposed  rule,  OSHA  did  not 
specify  the  type  of  test;  however,  the 
preamble  to  the  proposal  stated  that  the 
Agency  expects  employers  to  use  testing 
procedures  that  will  indicate  reliably 
whether  the  part  in  question  is 
energized  (70  FR  34872).  OSHA  stated 
in  the  preamble  to  the  proposal  that 
using  a  voltage  detector  on  the  part 
would  be  acceptable  for  this  purpose 
[id.).  OSHA  requested  comments  on 
when  and  if  methods  such  as  “fuzzing” 
a  line  are  acceptable.  The  preamble  to 
the  proposal  explained  that  “fuzzing,” 
or  “buzzing,”  a  line  involves  using  a 
live-line  tool  to  hold  a  wrench  or  similar 
tool  near  a  line  and  listening  for  the 
buzzing  sound  emitted  as  the  tool 
approaches  a  circuit  part  energized  at  a 
high  voltage  (id.).  OSHA  requested 
comments  on  this  issue  because  two 
OSHA  letters  of  interpretation,  which 
addressed  a  similar  requirement  in 
existing  §  1910.269(n)(5),  recognized  the 
fuzzing  or  buzzing  method  of  checking 
lines  for  voltage.  (See  the  August  23, 
1995,  letter  to  Mr.  Enoch  F.  Nicewarner 
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and  the  October  18,  1995,  letter  to  Mr. 
Lonnie  Bell.^o°) 

OSHA  decided  that  fuzzing,  or 
buzzing,  will  not  be  an  acceptable 
testing  naethod  under  the  final  rule.  The 
preamble  to  the  proposal  noted  that  this 
method  has  obvious  disadvantages 
when  ambient  noise  levels  are  excessive 
and  is  only  reliable  above  certain 
voltage  levels  (70  FR  34872;  see  also 
269-Ex.  8-5).  Moreover,  rulemaking 
participants  universally  opposed 
recognizing  the  fuzzing  method  of 
checking  lines  for  voltage.  (See,  for 
example,  Exs.  0155,  0162,  0175,  0213, 
0220,  0227,  0230;  Tr.  882-884,  1238.) 
Several  rulemaking  participants 
reported  incidents  involving  failure  to 
detect  voltage  using  this  method  (Exs. 
0213,  0220;  Tr.  947-948).  Some 
commenters  recommended  requiring 
devices  specifically  designed  as  voltage 
detectors  (Exs.  0186,  0213,  0230;  Tr. 
1238). 

To  implement  its  decision,  OSHA 
modified  the  language  of  the 
requirement  proposed  in  paragraph 
(c)(5)  so  that  employers  must  perform 
the  test  “with  a  device  designed  to 
detect  voltage.”  Such  devices  include 
voltage  detectors  meeting  ASTM  F1796- 
09  Standard  Specification  for  High 
Voltage  Detectors — Part  1  Capacitive 
Type  to  be  Used  for  Voltages  Exceeding 
600  Volts  AC  (Ex.  0480).4oi  OSHA  is 
adopting  this  requirement  in  paragraph 
(c)(6)  in  the  final  rule.  The  final  rule 
also  replaces  the  proposed  term 
“employee  in  charge  of  the  work”  with 
“employee  in  charge”  for  consistency 
with  the  rest  of  final  paragraph  (c).  The 
designated  employee  in  charge  of  the 
clearance  need  not  be  a  supervisor  or  be 
responsible  for  the  work.  The  employee 
in  charge  need  only  be  responsible  for 
the  clearance. 

Final  paragraph  (c)(7),  which  OSHA  is 
adopting  without  substantive  change 
from  proposed  paragraph  (c)(6),  requires 
the  installation  of  any  protective 
grounds  required  by  §  1926.962. 
Installation  of  protective  grounds  must 
occur  after  employees  deenergize  and 
test  the  lines  or  equipment  in 
accordance  with  the  previous 


■*“0The  Nicewarner  letter  is  available  at  http:// 
www,osha.gov/pls/oshaweb/owadisp.show_ 
document?pJable=lNTEBPRETAT10NSG-p_ 
id=21897.  The  Bell  letter  is  available  at  http:// 
www.osha.gov/pls/oshaweb/owadisp.show_ 
doc\iment?p_table=lNTEBPBETATIONS&‘p_ 
id=21981.  (After  the  effective  date  of  the  final  rule, 
the  Nicewarner  letter  will  not  be  available  on  the 
Internet,  and  OSHA  will  edit  the  Bell  letter  to 
remove  the  response  to  the  question  on  fuzzing.) 

ASTM  FI  796-09  is  an  updated  version  of 
ASTM  F1796-97  (2002),  which  IBEW  cited  in  Ex. 
0480.  OSHA  reviewed  both  documents  and 
determined  that  devices  meeting  either  ASTM 
standard  are  acceptable  for  use  in  meeting 
paragraph  (c)(6)  of  the  final  rule. 


provisions;  at  this  point,  it  is  safe  to 
install  a  protective  ground.  OSHA  based 
this  requirement  on  existing 
§  1910.269(m)(3)(vi).  Paragraph 
(d)(l)(iv)  of  existing  §  1926.950  contains 
an  equivalent  requirement. 

Mr.  Brian  Erga  with  ESCI 
recommended  that  OSHA  reword  this 
provision  to  refer  to  “temporary 
protective  grounding  equipment”  rather 
than  “protective  grounds”  (Ex.  0155). 

He  noted  that  his  recommendation  is 
consistent  with  the  terminology  used  in 
ASTM  F855,  Standard  Specifications 
for  Temporary  Protective  Grounds  to  Be 
Used  on  De-energized  Electric  Power 
Lines  and  Equipment.  He  made  the 
same  recommendation  with  respect  to 
other  provisions  of  the  proposal,  such  as 
proposed  §  1926.962(c). 

OSHA  decided  not  to  use  the  term 
recommended  by  Mr.  Erga.  ASTM 
F855-04  covers  “the  equipment  making 
up  the  temporary  grounding  system 
used  on  de-energized  electric  power 
lines,  electric  supply  stations,  and 
equipment”  (Ex.  0054). ^02  The  term 
“protective  grounds,”  as  used  in  final 
Subpart  V  and  §  1910.269,  encompasses 
more  than  just  the  equipment  covered 
by  the  ASTM  standard.  For  instance, 
employers  can  use  permanent  (that  is, 
fixed)  grounding  equipment  as  part  of  a 
protective  grounding  system.  Moreover, 
the  protective  grounding  system  also 
includes  the  “grovmd”  itself,  that  is,  the 
device  to  which  employees  attach  the 
grounding  equipment  to  bring 
deenergized  parts  to  ground  potential. 
Therefore,  OSHA  is  adopting  the 
language  in  the  proposal. 

After  an  employer  follows  the  seven 
previous  provisions  of  final  paragraph 
(c),  final  paragraph  (c)(8)  permits  the 
lines  or  equipment  to  be  treated  as 
deenergized.  OSHA  based  this 
provision,  which  OSHA  is  adopting 
without  substantive  change  from 
proposed  paragraph  (c)(7)  and  which 
has  no  counterpart  in  existing  Subpart 
V,  on  existing  §  1910.269(m)(3)(viih‘*°^ 

Mr.  Erga  also  commented  on  this 
provision  in  the  proposed  rule, 
recommending  that  the  standard  use  the 
term  “deenergized  and  grounded” 


The  most  recent  edition  of  that  consensus 
standard,  ASTM  F855-09,  uses  identical  Imguage 
to  describe  its  scope. 

■*03  As  noted  earlier  in  this  preamble,  under  the 
summary  and  explanation  for  final  §  1926.960(b)(2), 
existing  §  1926.950(b)(2)  requires  electric 
equipment  and  lines  to  be  considered  as  energized 
until  determined  to  be  deenergized  by  tests  or  other 
appropriate  means.  The  existing  rule  is  insufficient 
to  protect  employees  because  employers  cannot  rely 
on  a  simple  test  for  a  deenergized  condition  to 
ensure  that  lines  and  equipment  remain 
deenergized.  OSHA  concludes  that  final  §  1926.961 
contains  the  appropriate  procedures  for  treating 
lines  and  equipment  as  deenergized. 


rather  than  just  “deenergized”  (Ex. 

0155).  He  maintained  that  “linejsj  and 
equipment  [are]  not  safe  to  work  unless 
[they  have]  been  de-energized  and 
grounded”  [id.). 

OSHA  decided  not  to  adopt  Mr.  Erga’s 
recommendation.  The  final  rule,  as  with 
existing  §  1910.269,  does  not  always 
require  grounding  of  deenergized 
equipment.  Final  paragraph  (b)  of 
§  1926.962  permits  deenergized  lines 
and  equipment  to  remain  ungrounded 
under  limited  circumstances.  OSHA 
believes  that  it  is  safe  to  work  on 
deenergized  lines  and  equipment  under 
these  limited  circumstances,  and  there 
is  no  evidence  in  this  rulemaking  record 
that  indicates  that  it  would  not  be 
reasonably  safe  to  do  so.  Therefore, 

OSHA  is  adopting  the  language  of  this 
provision  as  proposed. 

In  some  cases,  as  when  an  employee 
in  charge  has  to  leave  the  job  because 
of  illness,  it  may  be  necessary  to  transfer 
a  clearance.  Under  such  conditions, 
final  paragraph  (c)(9),  which  OSHA  is 
adopting  from  proposed  paragraph 
(c)(8),  requires  the  employee  in  charge 
to  inform  the  system  operator  and  the 
employees  in  the  crew  of  the  transfer.  If 
the  employee  holding  the  clearance 
must  leave  the  worksite  due  to  illness  or 
other  emergency,  the  employee’s 
supervisor  could  inform  the  system 
operator  and  crew  members  of  the 
transfer  in  clearance.  This  requirement, 
which  OSHA  based  on  existing 
§  1910.269(m)(3)(ix),  has  no  counterpart 
in  existing  Subpart  V. 

The  Agency  received  no  comments  on 
this  provision  in  the  proposal.  However, 
neither  the  existing  standard  at 
§  1910.269(m)(3)(ix)  nor  the  proposal 
addresses  who  notifies  crew  members  of 
the  transfer  in  clearance.  Because  the 
employee  in  charge  of  the  clearance  is 
responsible  for  the  clearance  and 
communications  regarding  it,  the 
notification  must  come  from  that 
individual.  Therefore,  OSHA  has 
revised  the  language  of  paragraph  (c)(9) 
in  the  final  rule  to  clarify  that  “the 
employee  in  charge  (or  the  employee’s 
supervisor  if  the  employee  in  charge 
must  leave  the  worksite  due  to  illness  or 
other  emergency)  shall  inform  .  .  . 
employees  in  the  crew  ”  of  the  transfer. 

After  transfer  of  the  clearance,  the 
new  employee  in  charge  is  responsible 
for  the  clearance.  To  avoid  confusion 
that  could  endanger  the  entire  crew, 
employers  must  ensure  that  only  one 
employee  at  a  time  be  responsible  for 
any  clearance. 

Once  the  crew  completes  its  work,  the 
employee  in  charge  must  release  the 
clearance  before  the  system  operator  can 
reenergize  the  lines  or  equipment. 
Paragraph  (c)(10)  covers  this  procedure. 
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To  ensure  that  it  is  safe  to  release  the 
clearance,  the  employee  in  charge  must: 
(1)  Notify  workers  in  the  crew  ^^4  of  the 
release,  (2)  ensure  that  they  are  clear  of 
the  lines  and  equipment,  (3)  ensure  the 
removal  of  all  protective  grounds,  and 
(4)  notify  the  system  operator  of  the 
release  of  the  clearance.  OSH  A  based 
this  provision  on  existing 
§  1910.269(m)(3)(x).  Paragraph 
(dKlKvii)  of  existing  §  1926.950 
contains  an  equivalent  requirement. 
OSHA  received  no  comments  on  this 
provision,  proposed  as  paragraph  (c)(9), 
and  is  adopting  it  substantially  as 
proposed.  Paragraph  (c)(7)  requires  the 
employer  to  ensure  the  installation  of 
protective  grounds  for  the  crew,  but 
does  not  require  the  crew  to  install 
them.  To  account  for  the  possibility  that 
the  crew  does  not  install  the  grounds 
protecting  them,  paragraph  (c)(10)(iii) 
requires  the  employee  in  charge  to 
ensure  the  removal  of  “protective 
grounds  protecting  employees  under 
[the]  clearance”  rather  than  “protective 
grounds  installed  by  the  crew.” 

Final  paragraph  (c)(ll),  which  OSHA 
is  adopting  without  substantive  change 
from  proposed  paragraph  (c)(10), 
requires  the  individual  who  is  releasing 
the  clearance  to  be  the  one  who 
requested  it,  unless  the  employer 
transfers  responsibility  under  final 
paragraph  (c)(9).  Final  paragraph  (c)(ll) 
ensures  that  the  employee  in  charge  of 
the  clearance  authorizes  release  of  the 
clearance.  OSHA  based  this  paragraph, 
which  has  no  counterpart  in  existing 
Subpart  V,  on  existing 
§  1910.269(m)(3)(xi).  The  Agency 
received  no  comments  on  this 
provision. 

Paragraph  (c)(12),  proposed  as 
paragraph  (c)(ll),  prohibits  the  removal 
of  a  tag  without  release  of  its  associated 
clearance.  Because  the  persons  who 
place  and  remove  the  tags  may  not  be 
the  same  person,  the  standard  prohibits 
removing  a  tag  unless  the  employee  in 


“’O'*  The  employees  in  the  crew  are  working  under 
the  clearance  assigned  to  the  employee  in  charge  of 
the  clearance.  The  proposed  rule  required 
notification  of  "each  employee  under  his  or  her 
direction.”  The  final  rule,  in  paragraph  (c)(10)(i), 
uses  the  phrase  “under  that  clearance”  instead  of 
“under  his  or  her  direction”  to  make  it  clear  that 
the  employee  in  charge  is  responsible  for  the 
clearance  and,  as  noted  earlier  in  this  section  of  the 
preamble,  need  not  be  a  foreman  or  supervisor.  In 
addition,  the  final  rule  uses  the  term  “employees 
under  that  clearance”  in  place  of  the  proposed 
terms  “employees  in  the  crew”  and  “the  crew”  in 
paragraphs  (c)(10)(ii)  and  (c)(10)(iii),  respectively. 
This  revision  makes  it  clear  that,  in  cases  in  which 
a  single  employee  is  in  charge  of  the  clearance  for 
multiple  crews  under  paragraph  (b)(4)(i),  the 
employee  in  charge  must  ensure  that  employees  in 
all  crews  under  his  or  her  clearance  are  clear  of 
lines  and  equipment  and  that  grounds  protecting 
employees  in  all  crews  under  his  or  her  clearance 
are  removed. 


charge  of  the  associated  clearance  first 
releases  it.  OSHA  based  this  provision, 
which  has  no  counterpart  in  existing 
Subpart  V,  on  existing 
§  1910.269(m)(3)(xii).  OSHA  is  adopting 
paragraph  (c)(12)  with  one  clarification 
from  proposed  paragraph  (c)(ll).  Final 
paragraph  (c)(12)  clarifies  that  the 
release  of  the  clearance  must  comply 
with  final  paragraph  (c)(ll),  in  addition 
to  final  paragraph  (c)(10)  (which 
corresponds  to  proposed  paragraph 
(c)(9),  the  only  provision  referenced  in 
proposed  paragraph  (c)(ll)).  As  noted  in 
the  preceding  paragraph  of  this 
preamble,  paragraph  (c)(ll)  of  the  final 
rule  requires  the  individual  who  is 
releasing  the  clearance  to  be  the  one 
who  requested  it,  unless  the  employer 
transfers  responsibility.  This  provision 
applies  regardless  of  whether  final 
paragraph  (c)(12)  references  it,  and  the 
final  rule  makes  its  application  clear. 

NIOSH  recommended  that  the  person 
removing  the  tag  “be  the  person  who 
placed  the  tag  on  the  line  or  the 
supervisor,  unless  they  have  been 
replaced  due  to  shift  change”  (Ex.  0130). 
NIOSH  recommended  that,  if  a  shift 
change  occurred,  the  employer  brief  the 
replacement  workers  on  their 
responsibilities  [id.). 

OSHA  agrees  with  NIOSH  that 
employees  placing  and  removing  tags 
need  appropriate  training.  In  this  regard, 
§  1926.950(b)(1)  requires  that  each 
employee  receive  training  in,  and  be 
familiar  with,  the  safety -related  work 
practices,  safety  procedures,  and  other 
safety  requirements  in  Subpart  V  that 
pertain  to  his  or  her  job  assignments. 
However,  OSHA  does  not  believe  that 
the  employee  who  removes  a  tag  under 
paragraph  (c)(12)  needs  to  be  the  same 
one  who  placed  it.  Because  tags  are 
often  remote  from  the  work  location,  the 
employee  in  charge  of  the  clearance 
does  not  typically  place  or  remove 
them.  The  key  to  employee  safety  in 
such  cases  is  that  no  one  may  remove 
a  tag  until  the  employee  in  charge  of  the 
associated  clearance  releases  that 
clearance.  Accordingly,  the  key 
employee  in  this  situation  is  the 
employee  in  charge  of  the  clearance 
(that  is,  the  employee  who  requested  the 
clearance  or  the  employee  to  whom  the 
employer  has  transferred  responsibility 
under  final  paragraph  (c)(9)).  Therefore, 
OSHA  is  not  adopting  NIOSH’s 
recommendation. 

According  to  final  paragraph  (c)(13), 
the  employer  shall  ensure  that  no  one 
initiates  action  to  reenergize  the  lines  or 
equipment  at  a  point  of  disconnection 
until  all  protective  grounds  have  been 
removed,  all  crews  working  on  the  lines 
or  equipment  release  their  clearances, 
all  employees  are  clear  of  the  lines  and 


equipment,  and  all  protective  tags  are 
removed  from  that  point  of 
disconnection.  This  provision  protects 
employees  from  possible  reenergization 
of  the  line  or  equipment  while 
employees  are  still  at  work.  This 
provision  does  not  require  the  removal 
of  all  tags  from  all  disconnecting  means 
before  any  of  them  may  be  reclosed. 
Instead,  it  requires  that  all  tags  for  any 
particular  switch  be  removed  before  that 
switch  is  closed.  It  is  important  in  a 
tagging  system  not  to  return  any  energy 
isolating  device  to  a  position  that  could 
allow  energy  flow  if  there  are  any  tags 
on  the  energy  isolating  device  that  are 
protecting  employees.  For  example, 
after  the  employee  in  charge  releases  the 
clearance  for  a  5-mile  section  of  line 
that  the  employer  deenergized  by 
opening  switches  at  both  ends  of  the 
line,  the  employer  can  close  any  one 
switch  only  after  all  the  tags  are 
removed  from  that  switch.  OSHA 
received  no  comments  on  this  provision 
(proposed  as  paragraph  (c)(12))  and  is 
adopting  it  substantially  as  proposed. 
Final  paragraph  (c)(13),  which  has  no 
counterpart  in  Subpart  V,  has  been 
taken  from  existing 
§1910.269(m)(3)(xiii). 

13.  Section  1926.962,  Grounding  for  the 
Protection  of  Employees 

Sometimes,  deenergized  lines  and 
equipment  become  energized.  Such 
energization  can  happen  in  several 
ways,  for  example,  by  contact  with 
another  energized  circuit,  voltage 
backfeed  from  a  customer’s  cogeneration 
installation,  lightning  contact,  or  failure 
of  the  clearance  system  outlined  in  final 
§1926.961. 

Electric  utilities  normally  install 
transmission  and  distribution  lines  and 
equipment  outdoors,  where  the  weather 
and  actions  taken  by  members  of  the 
general  public  can  damage  the  lines  and 
equipment.  Electric  utilities  install 
many  utility  poles  alongside  roadways 
where  motor  vehicles  can  strike  the 
poles.  Falling  trees  damage  distribution 
lines,  and  the  public  may  use 
transmission-line  insulators  for  target 
practice.  Additionally,  customers  fed  by 
a  utility  company’s  distribution  line 
may  have  cogeneration  or  backup 
generation  capability,  sometimes 
without  the  utility  company’s 
knowledge.  All  of  these  factors  can 
reenergize  a  deenergized  transmission 
or  distribution  line  or  equipment.  When 
energized  lines  are  knocked  down,  they 
can  fall  onto  deenergized  lines.  A 
backup  generator  or  a  cogenerator  can 
cause  voltage  backfeed  on  a  deenergized 
power  line.  Lastly,  lightning,  even  miles 
from  the  worksite,  can  reenergize  a  line. 
All  of  these  situations  pose  hazards  to 
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employees  working  on  deenergized 
transmission  and  distribution  lines  and 
equipment.  These  circumstances 
factored  into  14  of  the  accidents 
described  in  269-Exhibit  9-2,  as  noted 
in  the  preamble  to  the  1994  final  rule 
adopting  §  1910.269  (59  FR  4394). 

Grovmding  the  lines  and  equipment 
protects  employees  from  injury  should 
such  energizing  occur.  Grounding  also 
protects  against  induced  current  and 
static  charges  on  a  line.'^o^  (These 
induced  and  static  voltages  can  be  high 
enough  to  endanger  employees,  either 
directly  from  electric  shock  or  indirectly 
from  involuntary  reaction  (Exs.  0041, 
0046.) 

Grormding,  as  a  temporary  protective 
measure,  involves  connecting  the 
deenergized  lines  and  equipment  to 
earth  through  conductors.  As  long  as  the 
conductors  remain  deenergized,  this 
action  maintains  the  lines  and 
equipment  at  the  same  potential  as  the 
earth.  However,  if  a  source  impresses 
voltage  on  a  line,  the  voltage  on  the 
grounded  line  rises  to  a  value 
dependent  upon  the  impressed  voltage, 
the  impedance  between  its  source  and 
the  grounding  point,  and  the  impedance 
of  the  CTOunding  conductor. 

Em.ployers  use  various  techniques  to 
limit  the  voltage  across  an  employee 
working  on  a  grounded  line  should  the 
line  become  energized.  Bonding  is  one 
of  these  techniques;  it  involves  bonding 
conductive  objects  within  the  reach  of 
the  employee  to  establish  an 
equipotential  work  area  for  the 
employee.  Bonding  limits  voltage 
differences  within  this  area  of  equal 
potential  to  a  safe  value. 

OSHA  took  the  requirements 
proposed  in  §  1926.962  from  existing 
§  1910.269(n).  Existing  §  1926.954 
contains  provisions  related  to  grounding 
for  the  protection  of  employees.  In 
developing  the  proposal  for  this 
rulemaking,  GSHA  reviewed  existing 


Induced  current  can  How  in  a  deenergized 
conductor  when  a  nearby  conductor  is  carrying 
alternating  current.  I'he  varying  electromagnetic 
field  that  surrounds  the  current-carrying  conductor 
causes  electrons  to  flow  in  any  nearby  electrical 
jjath,  or  loop,  formed  by  a  nearby  deenergizcsd 
conductor,  'rhe  amount  of  current  in  the  loop 
increases  with  an  increase  in  the  length  of  the  loop 
that  intersects  the  electromagnetic  field;  that  is,  the 
current  increases  as  the  length  of  the  deenergized 
conductor  running  in  parallel  with  a  current- 
carrying  conductor  increases. 

Induced  static  electric  charge  can  develop  on  a 
conductive  object  in  several  ways.  The  capacitive 
coupling  that  occurs  between  an  energized 
conductor  and  a  nearby  deenergized  conductive 
object  can  induce  a  voltage  on  the  conductive 
object.  Similarly,  the  same  environmental 
conditions  that  can  cause  an  electric  charge  to  build 
in  clouds  can  cause  a  buildup  of  charge  on  a 
deenergized  conductor.  A  static  discharge  in  the 
form  of  lightning  can  deposit  an  electric  charge 
directly  on  the  conductive  object. 


§  1926.954  and  found  that  it  is  not  as 
protective  as  existing  §  1910.269(n)  and 
also  contains  redundant  and 
unnecessary  requirements.  For  example, 
as  noted  under  the  summary  and 
explanation  of  §  1926.960(b)(2)  of  this 
final  rule,  existing  §  1926.950(b)(2) 
requires  “[ejlectric  equipment  and  lines 
[to]  be  considered  energized  until 
determined  to  be  deenergized  by  tests  or 
other  appropriate  methods  or  means.” 
Existing  §  1926.954(a)  similarly  requires 
“[a]ll  conductors  and  equipment  [to]  be 
treated  as  energized  imtil  tested  or 
otherwise  determined  to  be  deenergized 
or  until  grounded.”  These  provisions  do 
not  adequately  protect  employees  from 
inadvertently  reenergized  lines  and 
equipment,  however.  As  noted  in  the 
earlier  discussion,  electric  power 
transmission  and  distribution  lines  and 
equipment  can  become  reenergized  even 
after  an  employer  deenergizes  them. 
Therefore,  OSHA  concluded  in  the 
§  1910.269  rulemaking  that  grounding 
deenergized  lines  and  equipment  is 
essential,  except  under  limited 
circumstances  (59  FR  4394-4395).  The 
Agency  is  adopting  that  approach  here. 
In  developing  §  1926.962  of  the  final 
rule,  OSHA  eliminated  redundant 
requirements  from  existing  §  1926.954, 
consolidated  related  requirements  from 
that  section,  and  strengthened  the 
current  Subpart  V  requirements  to 
protect  employees  better. 

Section  1926.962  of  the  final  rule 
addresses  protective  grounding  and 
bonding.^*'®  Paragraph  (a)  provides  that 
all  of  §  1926.962  applies  to  the 
grounding  of  transmission  and 
distribution  lines  and  equipment  for  the 
purpose  of  protecting  employees. 
Paragraph  (a)  also  provides  that 
paragraph  (d)  in  final  §  1926.962 
additionally  applies  to  the  protective 
grounding  of  other  equipment,  such  as 
aerial  lift  trucks,  as  required  elsewhere 
in  Subpart  V.  Under  normal  conditions, 
suc;h  mechanical  equipment  would  not 
be  connected  to  a  source  of  electric 
energy.  However,  to  protect  employees 
in  case  of  accidental  contact  of  the 
ecjuipment  with  live  parts,  OSHA 
rcKjuires  protective  grounding  elsewhere 
in  the  .standard  (in  §  1926.964(c)(l  1),  for 
example);  to  ensure  the  adequacy  of  this 
grounding,  paragraph  (d)  of  final 
§  1926.962  addre.sses  the  ampacity  and 
impedance  of  protective  grounding 


As  used  throughout  the  ro.st  of  this  discufision 
end  within  final  §  1926.962,  the  term  “grounding” 
includes  bonding.  Technically,  grounding  refers  to 
the  connection  of  a  conductive  part  to  ground, 
whereas  bonding  refers  to  connecting  conductive 
parts  to  each  other.  However,  for  convenience, 
OSHA  is  using  the  term  “grounding”  to  refer  to 
both  techniques  of  minimizing  voltages  to  which  an 
employee  will  be  exposed. 


equipment.  A  note  following  paragraph 
(a)  indicates  that  §  1926.962  covers 
grounding  of  transmission  and 
distribution  lines  and  equipment  when 
this  subpart  requires  protective 
grounding  and  whenever  the  employer 
chooses  to  ground  such  lines  and 
equipment  for  the  protection  of 
employees.  Although  the  Agency  did 
not  propose  the  note,  OSHA  included 
the  note  in  the  final  rule  to  clarify  that 
§  1926.962  applies  both  when  Subpart  V 
requires  grovmding  of  transmission  and 
distribution  lines  and  equipment  and 
when  the  employer  grounds  such  lines 
and  equipment  for  the  protection  of 
employees  even  though  not  required  to 
do  so. 

Mr.  James  Junga  with  Local  223  of  the 
Utility  Workers  Union  of  America 
suggested  that  any  requirement  in  the 
rule  “that  an  aerial  lift  truck  should  be 
grounded  should  be  worded  exactly  that 
way,  not  implied”  (Ex.  0197).  He  stated 
that  this  language  would  eliminate  any 
confusion  between  a  worker  and  his  or 
her  supervisor  regarding  this  issue  [id.). 

The  Agency  notes  that  §  1926.962  in 
the  final  nde  does  not  contain 
requirements  for  grounding  aerial  lifts 
or  other  types  of  mechanical  equipment. 
Final  §§  1926.959(d)(3)(iii)  and 
1926.964(c)(ll)  contain  requirements  to 
ground  this  equipment.  These 
provisions,  which  do  permit  alternatives 
to  grounding  mechanical  equipment, 
specify  precisely  when  employers  must 
ensure  proper  grounding  of  this 
equipment. 

TVA  recommended  that  §  1926.962 
also  apply  to  medium-voltage 
installations  in  generating  plants, 
explaining: 

Tho  “application”  .soc;lions  of  1!11().2(i9(n) 
and  1512b. 5)61  aro  liinitod  to  tho  grounding  of 
tran.smis.sion  and  distribution  linos  and 
(Kpiipniont  for  tho  pnrposo  of  protocting 
om})ioyoos.  Both  15)1().2()5I  and  .Snbjiart  V 
liavo  no  roqniroin(!nts  on  grounding  of 
gonorating  jjlant  conductors  and  (xpiijjinont 
for  tho  protoction  of  (nnployoos.  Wo  holiovo 
this  oxj)os(!.s  omployoos  to  shock  and 
oloctrocntion  hazards  in  tho  workplace). 

Thoso  conductors  may  bocoino  onorgizod  by 
dangorons  indncod  voltage  and  failnro  of  tho 
cloaranco  systoin.  For  circuits  ojjorating  at 
4tU)  V  and  holow,  wo  rocommond  grounding 
for  tho  ))rotcction  of  omjjloyoos  from  tho 
hazard  of  indncod  voltago  hocanso  tho 
ampacity  of  tho  grounding  jnmpor  nocossary 
to  condncl  tho  current  for  tho  time  to  clear 
tho  fault  woidd  make  the  jumper  [too]  largo 
to  install  in  many  cases.  It  is  recommondod 
that  tho  final  rule  incorporate  reejuirements 
for  grounding  medium  voltage  (1  kV  to  23 
kV)  conductors  and  equipment  in  generating 
plants.  [Ex.  0213] 


4U7i.'or  example,  final  Siibpart  V  requires  the 
employer  to  ground  transmission  and  distribution 
lines  and  equipment  in  §§  1926.962(b)  and 
1926.964(b)(4). 
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Subpart  V  does  not  apply  to  work  on 
generation  installations.  Therefore,  it 
would  be  inappropriate  to  include 
grounding  requirements  for  generating 
plants  in  Subpart  V.  Although  final 
§  1910.269  applies  to  work  in  generation 
plants,  the  grounding  requirements  in 
§  1910.269(n)  do  not  apply  to  electric 
power  generation  circuits.  Existing 
§  1910.269(n)(l)  provides  that 
§  1910.269(n)  applies  to  “the  grounding 
of  transmission  and  distribution  lines 
and  equipment  for  the  purpose  of 
protecting  employees.”  Existing 
§  1910.269(n)(2)  requires  such  lines  and 
equipment  to  be  grounded  under  certain 
conditions.  The  remaining  requirements 
in  existing  §  1910.269(n)  apply  to 
grounding  of  transmission  and 
distribution  lines  and  equipment 
without  regard  to  whether  §  1910.269 
requires  them  to  be  grounded  if  the 
grounding  is  “for  the  purpose  of 
protecting  employees.” 

To  respond  to  TVA’s  comment,  OSHA 
examined  two  issues;  (1)  Whether  final 
§  1910.269(n)(2)  should  require 
grounding  of  electric  power  generation 
circuits,  and  (2)  whether  the  other 
requirements  in  final  §  1910.269(n) 
should  apply  to  the  grounding  of 
generation  circuits  whenever  an 
employer  grounds  them  to  protect 
employees  (that  is,  even  when  the 
standard  does  not  require  such 
grounding).  With  respect  to  the  first 
issue,  OSHA  does  not  believe  that  it  is 
always  necessary  to  ground  electric 
power  generation  c;ircuits.  These 
circuits  are  similar  in  most  respects  to 
electric  utilization  circuits  (circuits  used 
to  supply  equipment  that  uses  electric 
energy  for  lighting,  heating,  or  other 
jnirpo.ses)  covered  by  SuhjKirt  S; 

Snhjjart  S,  which  geiuirally  appli(!s  to 
utilization  circaiits  in  generation  jjlants, 
does  not  re(|uire  grounding  of 
deenergized  circuits.  Suhpart  S  rather 
than  §191().2()9  cov(!rs  many  of  tin; 
circuits  in  generation  plants.'*'*"  The 
voltages  on  generation  circuits  are 
ly])ically  lower  than  distrihution  and 
transmi.ssion  voltages.  In  addition,  the 
hazards  of  induced  voltage,  and  voltages 
impressed  on  the  circuits  from  lightning 
or  contact  with  other  energized  lines, 
noted  earlier  as  being  common  to 
transmission  and  distrihution  lines,  are 
rarely,  if  ever,  present  on  generation 
circuits.  'I’herefore,  OSHA  concludes 
that  it  is  unnecessary  to  require 
grounding  of  electric  power  generation 


"•‘’“The  safety-related  work  practices  required  by 
§§1910.331  through  1910.335  in  Subpart  S  apply  to 
utilization  circuits  in  electric  power  generation 
plants  that  “are  not  an  integral  part  of  a  generating 
installation.”  (See  Note  1  to  §  1910.331(c)(1).) 


lines  and  equipment  in  final 
§1910.269(n)(2). 

Note,  however,  that  electric  power 
generation  plants  typically  have  the 
electrical  output  of  the  generators 
feeding  a  substation.  The  generating 
plant  substation,  in  turn,  steps  up  the 
voltage  and  supplies  a  transmission 
line.  Consequently,  any  lines  and 
equipment  in  a  substation  at  a 
generation  plant  connected  to  a 
transmission  line  are  subject  to  the  same 
induced  and  impressed  voltage  hazards 
as  the  transmission  line.  OSHA  expects 
employers  to  treat  lines  and  equipment 
connected  to  a  transmission  line  as 
transmission  lines  and  equipment  for 
purposes  of  final  §§  1926.962  and 
1910.269(n).^'’^  This  requirement  will 
protect  employees  from  the  hazards  of 
induced  and  impressed  voltage  that  may 
be  present  at  electric  generation  plants. 

With  respect  to  the  second  issue, 
OSHA  agrees  with  TVA  that  grounding 
of  electric  power  generation  circuits 
should  comply  with  the  grounding 
requirements  in  final  §  1910.269(n) 
other  than  paragraph  (n)(2).  These 
requirements  serve  two  functions.  First 
they  protect  employees  working  on 
grounded  circuits  from  electric  shock 
should  the  circuits  become  energized. 
Second,  they  protect  employees  from 
hazards  related  to  the  installation  and 
removal  of  protective  grounds  and  to  the 
ability  of  the  ground  to  carry  current. 

P’or  example,  final  paragraphs  (n)(6)(i) 
and  (n)(6)(ii)  ensure  that  employees  are 
not  injured  if  the  protective  grounding 
equipment  is  installed  on  or  removed 
from  an  energized  circuit.  Also, 
paragraph  (n)(4)  ensures  that  the 
protective  grounding  eciuipment  can 
safely  carry  the  current  that  would  flow 
if  the  c;ir(:uit  becomes  energized. 
Applying  these  ])rovisions  to  electric 
j)Ower  generation  circuits  will  protect 
einploye(!S  from  these  hazards. 
'I’herefore,  OSHA  decided  to  apply  the 
re(juir(!inents  of  final  §  191().269(n), 
other  than  paragraph  (n)(2),  to  electric 
generation  lines  and  (Hiuipment. 

I*aragraph  (h)  of  thial  1926.962  sets 
the  conditions  under  which  employers 
nuist  ensure  that  lines  and  equipment 
are  grounded  as  a  prerequisite;  to 


'’•’"'I'hc!  (!xistiii}>  (liroctivo  for  §  1910.2()9,  Cl’I.  02- 
01-038,  gciiuirally  jiarmil.s  omployor.s  to 
whore  in  ii  }>oiu)rHtion  j)lHnl  siibstiition  the 
gonciration  installation  oiuls  and  the  transmission 
in.stallation  begins  for  the  jnirpose  of  choosing  to 
follow  §  1910.269(d)  or  (in)  in  deenergizing  that 
portion  of  the  substation.  Employers  must 
deenergize  circuits  on  the  generation  side  of  the 
demarcation  point  in  accordance  with  §  1910.269(d) 
and  the  remaining  circuits  in  the  substation  in 
accordance  with  §  1910.269(m).  However, 
irrespective  of  any  such  demarcation,  §  1910.269(n) 
always  applies  to  any  lines  or  equipment  still 
connected  to  the  transmission  circuit  after  the 
employer  deenergizes  the  circuit. 


employees’  working  the  lines  or 
equipment  as  deenergized. Generally, 
for  lines  or  equipment  to  be  treated  as 
deenergized,  employers  must  deenergize 
the  lines  and  equipment  as  specified 
under  §  1926.961  and  then  ground  them 
as  well.  An  employer  may  omit  grounds 
on  lines  and  equipment  by 
demonstrating  that  either  installation  of 
a  ground  is  impracticable  (such  as 
during  the  initial  stages  of  work  on 
underground  cables,  when  the 
conductor  is  not  bare  for  grounding)  or 
the  conditions  resulting  from  the 
installation  of  a  ground  would  present 
greater  hazards  than  work  without 
grounds.  OSHA  expects  that  conditions 
warranting  the  absence  of  protective 
grounds  will  be  rare. 

When  paragraph  (b)  does  not  require 
grounds,  but  the  lines  and  equipment 
are  to  be  treated  as  deenergized,  the 
employer  must  meet  certain  conditions 
and  ensure  that  employees  use 
additional  precautions.  The  employer 
must  still  deenergize  the  lines  and 
equipment  according  to  the  procedures 
required  by  final  §  1926.961  (per  final 
paragraph  (b)(1)).  Also,  there  must  be  no 
possibility  of  contact  with  another 
energized  source  (per  final  paragraph 
(b)(2))  and  no  hazard  of  induced  voltage 


As  previously  noted,  existing  §  1926.954(a) 
requires  conductors  and  equipment  to  be 
considered  as  energized  until  determined  to  be 
deenergized  or  until  grounded.  Paragraph  (c)  of 
existing  §  1926.954  requires  bare  communication 
conductors  on  poles  or  .structures  to  be  treated  as 
energized  unless  protected  by  insulating  materials. 
Paragraph  (b)(2)  of  final  §  1926.960  covers  the 
liaznrd  addressed  by  these  existing  requirements,  as 
discussed  earlier  in  this  preamble. 

Existing  §  1926.954(b)  addresses  when  to  ground 
new  lines  and  e()ui])ment.  When  an  employee 
installs  e(|uipment,  it  po.ses  the  same  haz.ard  to  the 
employee  as  any  other  conductive  object 
maiii|>ulaled  near  exposed  energized  parts. 
I<(t(|uirements  contained  in  iinal  §  1926.960(c)  and 
(d)  ade(|ualely  address  this  hazard.  The  installation 
of  lines,  however,  poses  additional  hazards.  iMrst, 
the  lines  may  be  subject  to  hazardous  induced 
voltage.  Second,  becau.se  of  their  length,  new 
overhead  lines  are  much  more  likely  than  other  new 
(!(|nipment  to  contact  existing  energized  lines.  This 
contact  can  happen,  for  example,  through  failure  of 
the  stringing  and  tensioning  e(|nipment  n.sed  to 
install  the  new  lines  or  through  failure  of  the 
existing  lines  or  siqqiort  strndnres.  hinal 
§  1926.964(h)  arldresses  lhe.se  hazards  by 
s))ecifically  covering  the  installation  and  removal  of 
overhead  lines.  I.astly,  new  underground  lines, 
which  are  run  as  insulated  cable,  do  not  pose  the.se 
electrical  hazards. 

Por  these  reasons,  O.SIIA  indicated  in  the 
jireamble  to  the  proposal  that  the  Agency  would  not 
include  the  provisions  of  existing  §  1926.954(b)  in 
the  final  rule  (70  l-'K  34873).  However,  O.SHA 
requested  comment  on  whether  the  proposal 
adequately  protected  employees  from  hazards 
a.ssociated  with  the  installation  of  new  lines  and 
equipment.  Only  one  commenter  supported 
including  the  existing  requirements  in  the  final 
rule,  but  that  commenter  did  not  provide  any 
rationale  for  its  position  (lix.  0175).  Therefore, 
OSHA  is  not  including  the  provisions  of  existing 
§  1926.954(b)  in  the  final  rule. 
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present  (per  final  paragraph  (bK3)). 

Since  these  precautions  and  conditions 
do  not  protect  against  the  possible 
reenergizing  of  the  lines  or  equipment 
under  all  conditions,  the  standard 
requires  employers  to  groimd  lines  and 
equipment  in  all  but  extremely  limited 
circumstances. 

Paragraph  (f)  of  existing  §  1926.954 
allows  employers  to  omit  grounds 
without  the  additional  restrictions 
specified  in  final  §  1926.962(b)(1) 
through  (b)(3).  However,  the  existing 
.standard  requires  the  lines  or  equipment 
to  be  treated  as  energized  in  such  cases. 
While  the  final  rule  does  not 
specifically  permit  omitting  grounds  for 
conductors  that  are  treated  as  energized, 
it  does  not  require  grounding  unless  the 
(;(jui])mont  is  to  bo  considered  as 
d(!onergized.  (S(!0  also  the  discussion  of 
final  192().9()0(b)(2),  earlier  in  this 
.section  of  the  preamble.) 

Ms.  .Salud  I.ayton  with  tli(!  Virginia, 
Maryland  &  Delawan;  Association  of 
Idectric  (Cooperatives  oj)])o.sed  recjuiring 
the  grounding  of  lines  ojierating  at  (ittl) 
volts  and  less: 

Wo  do  not  ngroo  with  jllio  nu|uin!niont  to 
ground  linos  oponiting  at  (iOO  volts  or  loss) 
and  do  not  soo  how  this  is  physically 
))ossihlo  in  most  casos.  Wo  tyjjically  opon, 
i.solato,  Itagout],  and  tost  600  volt  linos 
doonorgi/.od  prior  to  jjorforming  work.  Wo  do 
not  .soo  tho  nood  for  jjrotoctivo  grounding  in 
ordor  to  provide  safety  to  employees  on  these 
circuits.  Further,  operational  methods  do  not 
exist  to  ground  600  volt  URD  (underground 
residential  distribution)  or  insulated 
overhead  circuits. 

(Commercial  electricians  commonly  work 
on  600  volt  or  less  lines  and  there  is  no 
industry  standard  from  electricians  or 
utilities  to  ever  ground  such  lines.  The 
industry  standard  is  to  isolate,  test,  and  tag. 
This  should  be  sufficient  for  personnel 
safety.  It  should  be  noted  that  most  600  volt 
or  less  equipment  has  no  provisions  or  space 
for  attaching  protective  grounds.  [Ex.  0175] 

OSHA  believes  that  the  operating 
voltage  on  a  distribution  line  is 
immaterial.  As  explained  earlier,  these 
lines  can  not  only  become  energized  by 
a  failure  of  the  clearance  system,  but 
also  by  a  number  of  external  factors  that 
the  deenergizing  procedures  required  by 
final  §  1926.961  do  not  control.  These 
factors  include  lightning,  voltage 
backfeed,  and  contact  with  other 
energized  lines.  Commercial  electricians 
working  on  systems  operating  at  600 
volts  or  less  do  not  face  these  same 
hazards  unless  they  are  working  on  a 
distribution  line;  in  such  cases, 
§1910.269  or  Subpart  V,  which  require 
grounding  the  lines  and  equipment, 
would  cover  the  electricians.  Thus, 
OSHA  concludes  that,  regardless  of 
voltage,  it  is  necessary  to  ground 
transmission  and  distribution  lines  and 


equipment  that  are  to  be  treated  as 
deenergized,  except  when  those  external 
hazards  are  not  present. 

Ms.  Layton  did  not  convince  the 
Agency  that  it  is  impossible  to  ground 
lines  operating  at  600  volts  or  less.  Ms. 
Layton  did  not  state  why  it  is  not 
possible  to  ground  these  lines. 

Protective  grounding  equipment  is 
available  in  sizes  down  to  No.  2  AWG, 
and  this  size  should  be  suitable  for 
typical  line  conductor  sizes  at  the  600- 
volt  class  (269  Ex.  8-5;  Ex.  0054). 
Moreover,  even  if  grounding  were  not 
po.ssible,  it  would  be  possible,  and 
acceptable  under  the  final  rule,  to  work 
the  lines  as  though  energized. 

Mr.  Wil.son  Yancey  with  Quanta 
Services  recommended  that  O.SHA 
remove  the  exceptions  for  installing 
grounds  (I'ixs.  016?),  0234).  He 
commented  that  the  exceptions  are 
subject  to  jmssible  abuse  by  workers, 
exjilainiug,  “.Since  it  is  easier  not  to 
ground,  crews  might  attempt  to  claim 
that  the  sjiecifiefi  criteria  for  not 
grounding  applies  in  their  situation” 

(Ex.  0234).  He  suggested  that  employees 
should  always  work  lines  and 
eipiijunent  as  though  energized  if 
grounds  cannot  he  provided  (id.). 

As  noted  earlier,  O.SHA  believes  that 
the  conditions  in  which  the  final  rule 
will  not  require  grounding  are  extremely 
rare.  OSHA  also  believes  that  tho 
restrictions  imposed  by  final 
§  1926.962(b)  reduce  the  risk  of  electric 
shock  to  employees  to  an  acceptable 
level.  The  alternative  suggested  by  Mr. 
Yancey  seems  compelling;  however,  it 
relies  on  the  assumption  that  working 
lines  and  equipment  energized  is  as  safe 
as,  or  safer  than,  working  them 
deenergized  without  grounds  in  the 
limited  conditions  permitted  under  this 
final  rule.  OSHA  concludes  that  when 
the  risk  of  electric  shock  is  low,  as  it  is 
under  conditions  that  satisfy  final 
§  1926.962(b)(1)  through  (b)(3),  working 
the  lines  and  equipment  energized 
poses  more  risk  than  working  them 
deenergized  without  grounds.  The 
choice  suggested  by  Mr.  Yancey  would 
provide  an  incentive  to  work  with  the 
lines  and  equipment  energized  (rather 
than  deenergized,  but  treated  as 
energized),  which  the  Agency  believes 
is  less  safe.  Therefore,  OSHA  is 
adopting  paragraph  (b)  without 
substantive  change  from  the  proposal. 

Paragraph  (f)  of  existing  §  1926.954 
addresses  where  employers  must  place 
grounds.  The  existing  standard  requires 
employers  to  place  grounds  between  the 
work  location  and  all  sources  of  energy 
and  as  close  as  practicable  to  the  work 
location.  Alternatively,  employers  can 
place  grounds  at  the  work  location.  If 
employees  are  to  perform  work  at  more 


than  one  location  in  a  line  section,  the 
existing  standard  requires  them  to 
ground  and  short  circuit  the  line  section 
at  one  location  and  to  ground  the 
conductor  they  are  working  on  at  each 
work  location.  Although  these 
requirements  are  designed  to  protect 
employees  in  case  the  line  on  which 
they  are  working  becomes  reenergized, 
OSHA  indicated  in  the  preamble  to  the 
proposal  that  it  did  not  believe  that 
these  existing  provisions  ensure  the  use 
of  grounding  practices  and  equipment 
that  are  adequate  to  provide  this 
protection  (70  ER  34874). 

OSHA  propo.sed  requirements  similar 
to  the  requirements  in  exi.sting 
§1926.954(1)  when  it  initially  jnopo.sed 
§  191().269(n).  In  developing  final 
§  1910.269(n),  OSHA  reviewed  the 
accidents  in  2()‘FEx.  9-2  and  2()9-Ex.  9- 
2A  for  situations  involving  ini|)roj)er 
j)rot(!ctive  grounding.  Tln're  wen;  nine 
accidents  in  th(!.s(!  two  exhibits  related 
to  ])rotective  grounding.  In  three;  cases, 
inad(;(|nately  protective  grounds,  which 
did  not  protec:t  the  etn])loyee  against 
hazardous  diff(;renc(;s  in  j)ot(;ntial,  were 
])re.sent.  Because  grounding  is  a  backup 
m(;asnre  that  provides  j)rotection  only 
when  all  other  safety-r(;lated  work 
practices  fail,  O.SHA  concluded  that  this 
incidence  of  faulty  grounding  was 
significant. 

In  promulgating  §  1910.269  in  1994, 
OSHA  concluded  that  grounding 
practices  that  do  not  provide  an 
equi potential  zone  (which  safeguards  an 
employee  from  voltage  differences)  do 
not  provide  complete  protection  (59  FR 
4395-4396).  In  case  the  line  becomes 
energized  inadvertently,  the  voltages 
could  be  lethal,  as  demonstrated  by 
some  of  the  exhibits  in  the  §  1910.269 
rulemaking  record  (269-Exs.  6-27,  57). 
Absent  equipotential  grounding,  the 
only  protection  an  employee  will 
receive  is  if  he  or  she  does  not  contact 
the  line  until  a  circuit  protective  device 
clears  the  energy  somce,  thereby 
removing  the  potentially  lethal  voltage 
on  the  line. 

For  these  reasons,  OSHA  proposed  in 
this  rulemaking  to  require  grounds  that 
would  protect  employees  in  the  event 
that  the  line  or  equipment  on  which 
they  are  working  becomes  reenergized. 
OSHA  took  proposed  §  1926.962(c) 
directly  from  existing  §  1910.269(n)(3), 
which  provides  that  protective  grounds 
must  be  so  located  and  arranged  that 
employees  are  not  exposed  to  hazardous 
differences  in  electric  potential.  The 
Agency  designed  the  proposal  to  allow 
employers  and  employees  to  use  any 
grounding  method  that  protects 
employees  in  this  way.  OSHA  explained 
in  the  preamble  to  the  proposal  that,  for 
employees  working  at  elevated  positions 
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on  poles  and  towers,  single-point 
grounding  may  be  necessary,  together 
with  grounding  straps,  to  provide  an 
equipotential  zone  for  the  worker  (70  FR 
34874).  OSHA  also  noted  in  the 
proposal  that  grounding  at  convenient 
points  on  both  sides  of  the  work  area 
might  protect  employees  in  insulated 
aerial  lifts  working  midspan  between 
two  conductor-supporting  structures 
(id.).  Bonding  the  aerial  lift  to  the 
grounded  conductor  would  ensure  that 
the  employee  remains  at  the  potential  of 
the  conductor  in  case  of  a  fault.  The 
Agency  also  explained  that  other 
methods  may  he  necessary  to  protect 
workers  on  the  ground,  including 
grounding  mats  and  insulating 
platforms  [id.].  In  the  |)n!amhl(!  to  the 
propo.sal,  the  Agency  stated  that  it 
believed  that  the  pro|)()se(l  |)erfonnan(;(!- 
oi'ient(!d  apiiroach  to  grounding  would 
|)rovid(!  riexihility  for  (!in|)h)yei'.s,  whih; 
still  affording  a(le(|iiale  |)rote(:tion  to 
(iinployees  [id.)- 

Ms.  Saliid  l.aylon  with  the  Virginia, 
Maryland  K  Ihilaware  Association  of 
I'ihictric  (;oo|)er<itives  argued  that  tlu! 
re(|nirement  to  jirovide  an  e(|iiipotential 
/.one  is  unnecessary: 

|W|(!  (igroo  willi  the  ihmuI  to  employ  Sfife 
ground ing  priicdices.  llow(!ver,  wc;  linvo 
concerns  with  llie  nupiireinent  for 
efpiijiotontial  grounding  as  the  “safe”  method 
for  grounding  wlien  an  enij)loyee  is  working 
on  the  j)olo.  I  hree  incidonts/injuries  are 
referenced  that  were  a  result  of  inadecpiate 
grounding.  More  information  is  needed  to 
determine  the  inadequacies  with  these 
grounds.  That  is,  were  there  high  resistant 
ground  connections,  were  the  grounds  placed 
as  described  in  1926.954  (b),  and  were  the 
grounds  properly  constructed  to  provide 
maximum  protection  to  the  employeel.]  [Ex. 
0175] 

Ms.  Layton  recognized  the  importance 
of  “grounds  properly  constructed  to 
provide  maximum  protection  to  the 
employee”  [id.).  The  accidents 
described  in  the  1994  rulemaking 
clearly  indicate  that  the  grounds 
involved  did  not  provide  a  working 
zone  free  of  hazardous  differences  in 
electric  potential.  As  noted  earlier, 
evidence  in  that  record  also  indicated 
that  lethal  voltages  can  develop  when 
employees  use  such  inadequate 
grounds. 

In  its  posthearing  brief,  EEI 
maintained  that  existing  §  1910.269(n), 
and  the  identically  worded  proposed 
§  1926.962(c),  are  unenforceably  vague 
(Ex.  0501).  EEI  argued  as  follows: 

[Tjhe  proposed  standards  would  require 
employers  to  place  grounds  in  such  a  manner 
“as  to  prevent  each  employee  from  being 
exposed  to  hazardous  differences  in  electrical 
potential.”  See  proposed  1926.962(c).  OSHA 
doubtless  would  characterize  this  as  a 
“performance”  standard  that  allows  the 


employer  to  cho[o]se  a  means  of  compliance. 
But  there  is  a  point  at  which  the  total  absence 
of  objective  criteria  for  achieving  compliance 
takes  a  standard  beyond  the  legally  safe 
harbor  of  a  “performance  standard”  to  the 
constitutionally  infirm  area  of  ambiguity  and 
vagueness.  That  is  where  a  requirement  for 
“equipotential  grounding”  stands  as  of  now. 

First,  the  record  allows  no  other 
conclusion.  Mr.  Tomaseski  and  Mr.  Brian 
Erga,  who  together  are  as  knowledgeable  as 
any  in  the  electric  utility  industry  about 
transmission  and  distribution  grounding, 
agree  that  there  are  no  guidelines,  standards 
or  other  sources  to  guide  employers  as  to 
how  to  achieve  equipotential  grounding  ( Tr. 
1262—1266).  Mr.  Erga  c:ommented  in 
particular  that  IEEE  1048  is  “(|uite  outdated.” 
(Tr.  12()2). 

.Second,  O.SllA’s  (mforcemeni  exjxirienct! 
under  .Section  1 91().2(i!)(n)(:<)  confirms  this 
conclusion.  .S(!V(!ral  years  ago,  the 
l)e))arlment  ((fjoslice,  on  O.SllA’s 
I'econnnendalion,  indicted  an  electrical 
contractor  for  an  alleged  criminal  violation  of 
this  .section.  At  trial,  however,  neither  l)()| 
jnorj  ( ).SI  lA  could  |)roduce  even  a  single 
exp(!rl  witiuiss  to  l(!stily  in  sup|)orl  of  the 
indictment  as  to  what  constitutes 
e(|nipotential  grounding,  and  the  contractor 
was  accjiiitted  of  this  charge.  TIntre  is  no 
basis,  therefore,  now  to  extend  the 
"e(|nipot(!ntial  zone”  re(]nirem(!nt  to  I’art 
1!l2(i,  and  it  shoidd  be  stricken  frotn  the  final 
standards.  Also,().SIlA  should  issiu! 
com|)liance  advice  to  its  field  p(!r.sonnel  that 
.Section  1*110. 269(n)(:t)  is  uiumforceable.  [Ex. 
0501 1 

With  ro.spoct  to  the  hearing  testimony 
referenced  by  EEI,  OSHA  notes  that  the 
cited  exchange  involved  Mr.  Toma.seski, 
representing  IBEW,  questioning  Mr. 
Brian  Erga  with  ESCI  (Tr.  1262-1263). 
Mr.  Tomaseski  did  not  testify  during 
that  exchange:  he  only  asked 
questions.’*”  Although  OSHA  does  not 
dispute  Mr.  Erga’s  expertise  in 
equipotential  grounding,  the  Agency 
disagrees  with  his  description  of  IEEE 
Std  1048  as  “outdated.”  IEEE  Std  1048- 
2003,  IEEE  Guide  for  Protective 
Grounding  of  Power  Lines,  was  available 
at  the  time  of  the  2006  hearing  (Ex. 
0046).  At  that  point,  it  had  been 
available  for  only  3  years,  and  there  is 
no  evidence  in  the  record  that  IEEE 
withdrew  the  consensus  standard  or 
otherwise  disavowed  it.  There  also  is  no 
evidence  that  IEEE  Std  1048-2003  is 
inaccurate.  On  the  basis  of  the 
rulemaking  record  considered  as  a 
whole,  that  consensus  standard 
represents  the  best  available  guidance 
on  what  constitutes  equipotential 
grounding.  Paragraph  (c)  of  final 
§  1926.962  requires  employers  to 
determine  the  proper  grounding  method 
based  on  the  system  involved.  An 


Although  Mr.  Tomaseski  did  not  testify  about 
proposed  §  1926.962(c),  IBEW  generally  supported 
the  proposed  provision  in  its  posthearing  comments 
(Ex.  0505). 


engineering  determination  of  the 
currents  in  the  employee’s  body  that 
will  occur  if  the  lines  or  equipment 
become  reenergized  during  work 
generally  is  necessary  for  this  purpose. 
IEEE  Std  1048-2003  (previously  IEEE 
Std  1048-1990)  provides  detailed 
guidelines  on  how  to  determine 
maximum  body  currents  and  how  to 
calculate  what  those  currents  would  be 
for  a  particular  protective  grounding 
system  on  a  particular  circuit  (Ex.  0046). 
Consequently,  OSHA  concludes  that 
there  are  guidelines  available  that  can 
assist  emjiloyers  in  developing 
grounding  methods  that  will  comply 
with  final  §§  1910.269(n)(3)  and 
192().9()2(c).  1  lowever,  as  ex])lained 
later,  OSHA  agrees  that  additional 
giiidanc(!  from  the  Agency  on  this  i.ssue 
will  facilitate  com|)liance,  and 
Ap|)endix  C  to  this  final  rule  |)rovide.s 
such  guidance. 

I'ild  did  not  |)rovide  a  citation  lor  the 
case  on  which  it  ridies  lo  sn|)port  its 
assertion  that  (ixisting  ^  1‘n().26*)(n)(3) 
is  nnenforceahle.  I  lowever,  O.SH  A 
assumes  that  Eld  is  nderring  to  tinilcd 
Sidles  V.  L.E.  Myers  Go.,  200.5  Wl. 
3875213  (N.l).lil.  Nov.  2,  2005),  rev ’d  on 
olher grounds,  5()2  F.3d  845  (7th  Cir. 
2009),  as  that  ca.se  was  a  criminal 
prosecution  involving,  among  other 
issiHis,  the  e(|uipotential  grounding 
jirovision  in  existing  §1910.269.  EEI’s 
reliance  on  this  ca.se  is  misplaced.  First, 
EEI  incorrectly  a.s.serts  that  the 
Government  elected  not  to  call  an  expert 
witness  on  equipotential  grounding  in 
that  case  becau.se  the  Government  could 
not  produce  such  an  expert.  In  fact, 
before  the  trial  in  that  case,  the 
Government  designated  an  expert 
witness  who  was  prepared  to  describe 
the  proper  way  to  establish  an 
equipotential  zone  consistent  with  the 
facts  of  the  case.  Second,  the 
unfavorable  decision  in  the  case  may 
mean  simply  that  the  jury  decided  that 
the  defendant  did  not  violate 
§  1910.269(n)(3),  not  that  the  standard  is 
unenforceable. 

The  Agency  concludes  that  the 
standard  should  explicitly  state  that  the 
employer  has  a  duty  to  determine  (and 
be  able  to  demonstrate)  that  the 
grounding  practices  in  use  provide  an 
equipotential  zone  for  the  worker.  IBEW 
commented  that  “[pjersonal  protective 
grounding  is  either  entirely 
misunderstood  or  just  not  thought  of  as 
much  as  other  issues  involved  [in 
electric  power  transmission  and 
distribution]  work”  (Ex.  0230).  OSHA 
infers  from  this  statement  that 
employers  are  not  fully  implementing 
the  existing  requirement  for 
equipotential  zones  in  §  1910.269(n)(3). 
Mr.  Wilson  Yancey  with  Quanta 
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Services  testified;  “We  believe  that  the 
[equipotential  grounding]  standard 
should  be  entirely  performance-based 
and  put  both  the  burden  and 
responsibility  on  the  employer,  putting 
in  place  procedures  and  practices  that 
protect  employees  from  electrical 
hazards”  (Tr.  1324-1325).  The  Agency 
agrees  with  Mr.  Yancey.  Therefore, 

OSHA  is  revising  the  proposed  language 
to  expressly  require  employers  to 
demonstrate  that  temporary  protective 
grounds  have  been  placed  at  such 
locations  and  arranged  in  such  a  manner 
so  as  to  prevent  each  employee  from 
being  exposed  to  hazardous  differences 
in  electric  potential. 

Two  commenters  objected  to  use  of 
the  phrase  “equipotential  zone”  in  the 
heading  for  proposed  paragraph  (c)  and 
opposed  a  specific  requirement  for  the 
creation  of  an  “equipotential  zone” 

(Exs.  0201,  0212).  Duke  Energy 
commented; 

The  OSHA  standard  should  not  include 
specific  requirements  for  the  creation  of  an 
equipotential  zone.  There  is  not  adequate 
information  available  to  employers  about 
how  to  effectively  establish  equipotential 
zones  on  distribution  structures.  Without  this 
information,  OSHA  should  not  specify  the 
technique  of  “equipotential”  on  those 
structures.  In  addition,  OSHA  should  change 
the  term  “equipotential  grounding”  to 
“temporary  protective  grounding”  which  will 
allow  employers  to  determine  effective 
grounding  techniques.  [Ex.  0201] 

Southern  Company  commented  that  the 
term  “equipotential  zone”  is  a 
misnomer  because  it  “implies  that  the 
voltage  difference  between  two  points 
within  the  zone  will  be  zero,  therefore 
allowing  no  voltage  to  develop  across 
the  worker.  This  misconception 
eliminates  consideration  of  the  other 
critical  parameters  such  as  impedance 
of  the  temporary  ground,  fault  levels, 
etc.”  (Ex.  0212).  Like  Duke  Energy, 
Southern  Company  advocated  use  of  the 
phrase  “temporary  protective 
grounding”  in  lieu  of  “equipotential 
zone”  [id.). 

In  contrast,  several  commenters 
supported  the  requirement  for  an 
equipotential  zone.  (See,  for  example, 
Exs.  0155,  0162,  0186,  0230,  0505;  Tr. 
899-900,  1253-1254.)  For  example,  Mr. 
Anthony  Ahern  of  Ohio  Rural  Electric 
Cooperatives  commented,  “These 
grounding  requirement[s]  will  be  a 
major  improvement.  Equal-potential 
grounding/bonding  should  be  required 
where  ever  it  is  possible  to  do  so”  (Ex. 
0186).  However,  many  of  those  who 
supported  the  proposed  requirement 
recommended  that  OSHA  provide  more 
guidance  on  acceptable  methods  that 
employers  can  use  to  achieve  the 
equipotential  zone  called  for  in  the 


proposal.  (See,  for  example,  Exs.  0162, 
0230,  0505;  Tr.  899-900,  1253-1254.) 

For  example,  Mr.  James  Tomaseski  with 
IBEW  spoke  to  the  need  for  guidance; 

(Protective  grounding]  is  an  essential 
procedure  to  ensure  employee  safety  when 
performing  work  associated  with 
transmission  and  distribution  voltages.  As 
important  as  it  is,  it  is  also  a  procedure  that 
is  commonly  misunderstood  and  many  times 
misapplied. 

In  particular,  many  people,  for  some 
reason,  do  not  understand  the  term 
“equipotential”  and  do  not  understand 
proper  application  of  grounds  to  create  an 
equipotential  zone.  This  needs  to  be  changed. 
Either  in  the  rule  itself  or  in  existing 
Appendix  C  or  a  new  appendix  devoted  to 
equipotential  zones,  OSHA  should  better 
describe  what  an  equipotential  zone  actually 
is  and  how  an  equipotential  zone  is  created 
and  offer  examples  for  overhead  distribution, 
overhead  transmission,  and  underground 
distribution  of  how  to  accomplish  that  task 
of  creating  an  equipotential  zone.  [Tr.  899- 
900] 

Mr.  Steven  Theis  with  MYR  Group 
“strongly  recommended  that  OSHA 
attempt  to  clarify  acceptable  grounding 
methods  and/or  configurations  that 
would  be  considered  adequate  or 
acceptable”  (Ex.  0162).  Mr.  Erga 
recommended  that  the  Agency  address 
grounding  for  underground  systems  and 
provided  information  for  that  purpose 
(Exs.  0474,  0475;  Tr.  1256-1257). 

OSHA  disagrees  with  the  commenters 
who  objected  to  the  term  “equipotential 
zone.”  As  used  in  paragraph  (c)  of  the 
final  rule,  the  word  “equipotential” 
means  that  conductive  objects  within 
the  worker’s  reach  do  not  differ  in 
electric  potential  to  the  point  that  it 

could  endanger  employees. “*^2  This 

definition  differs  slightly  from  the 
dictionary  definition  of  “equipotential” 
(that  is,  having  the  same  electric 
potential  at  every  point),  but  the 
difference  is  clear  from  the  regulatory 
text  in  paragraph  (c).  OSHA  uses  the 
term  “equipotential  zone”  only  in  the 
heading.  The  text  of  paragraph  (c)  states 
the  requirement  precisely  without  using 
the  term.  In  other  words,  the  standard 
does  not  require  what  Southern 
Company  alleges,  that  is,  a  zone  of 
precisely  equal  electric  potential. 

OSHA  agrees,  however,  that  some 
employers  can  use  assistance 
determining  what  an  equipotential  zone 
is.  Appendix  C  to  final  Subpart  V 
contains  information  designed  to  help 
employers  develop  grounding  practices 
that  will  provide  the  equipotential  zone 
required  by  the  final  rule.  OSHA  culled 
this  information  from  the  record. 


Soe  the  summary  and  explanation  for  final 
§  1926.964(b)(4)(i)  for  an  explanation  of  what  OSHA 
considers  to  be  a  hazardous  difference  in  electric 
potential. 


primarily  IEEE  Std  1048-2003  (Ex. 

0046)  and  from  determinations  that  the 
Agency  made  in  this  rulemaking  (see, 
for  example,  the  summary  and 
explanation  for  final  §  1926.964(b)(4)) 
and  other  rulemakings  on  safe  levels  of 
current  in  the  body,  including  the  1994 
preamble  to  final  §  1910.269  (59  FR 
4406)  and  the  preamble  to  the  rule  on 
ground-fault  protection  (41  FR  55696- 
55704,  Dec.  21,  1976).  In  addition,  the 
Agency  decided  to  provide  a  safe  harbor 
of  the  type  requested  by  Mr.  Theis,  so 
a  new  note  in  the  final  rule  provides 
that  grounding  practices  meeting  the 
guidelines  in  Appendix  C  will  comply 
with  §  1926.962(c).  This  note  will 
enable  employers  to  adopt  safe 
grounding  practices  that  provide  an 
equipotential  zone  without  having  to 
conduct  a  separate  engineering 
determination,  which  should  be 
particularly  useful  to  contractors  who 
perform  work  on  many  different 
systems.  Following  the  guidelines  in 
Appendix  C,  employers  will  he  able  to 
adopt  a  uniform  set  of  grounding 
practices  that  will  be  acceptable  for  a 
wide  range  of  above-ground  and 
underground  transmission  and 
distribution  systems.  Employers  may  set 
their  own  grounding  practices  without 
following  the  guidelines  in  Appendix  C, 
but  the  Agency  reminds  employers  that 
the  final  rule  requires  them  to  be  able 
to  demonstrate  that  any  practices 
selected  will  prevent  each  employee 
from  being  exposed  to  hazardous 
differences  in  electric  potential. 

Paragraph  (d)  of  the  final  rule 
contains  requirements  that  protective 
grounding  equipment  must  meet.  For 
the  grounding  equipment  to  protect 
employees  completely,  it  must  not  fail 
while  the  line  or  electric  equipment  is 
energized.  Thus,  paragraph  (d)(l)(i) 
requires  protective  grounding  to  have  an 
ampacity  high  enough  so  that  the 
equipment  is  capable  of  conducting  the 
maximum  fault  current  that  could  flow 
at  the  point  of  grounding  during  the 
period  necessary  to  clear  the  fault.  In 
other  words,  the  grounding  equipment 
must  be  able  to  carry  the  fault  current 
for  the  amount  of  time  necessary  to 
allow  protective  devices  to  interrupt  the 
circuit.  OSHA  adopted  this  provision 
from  the  first  sentence  of  existing 
§  1910.269(n)(4)(i).  There  was  hroad 
support  in  the  record  for  this 
requirement  (see,  for  example,  Exs. 

0125,  0127,  0149,  0159,  0172,  0179). 
Consequently,  OSHA  is  including  it  in 
the  final  rule  as  proposed. 

As  noted  in  the  preamble  to  the 
proposed  rule,  the  design  of  electric 
power  distribution  lines  operating  at 
600  volts  or  less  can  present  a  maximum 
fault  current  and  fault  interrupting  time 
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that  exceeds  the  current  carrying 
capability  of  the  circuit  conductors  (70 
FR  34874).  In  other  words,  the 
maximum  fault  current  on  distrihution 
secondaries  of  600  volts  or  less  can  he 
high  enough  to  melt  the  phase 
conductors  carrying  the  fault  current.  If 
OSHA  required  protective  grounding 
equipment  to  carry  the  maximum 
amount  of  fault  current  without  regard 
to  whether  the  phase  conductors  would 
fail,  the  size  of  the  grounding  equipment 
would  be  impractical.  OSHA  does  not 
interpret  existing  §  1910.269(n)(4){i)  to 
require  protective  grounding  equipment 
to  be  capable  of  carrying  more  current 
than  necessary  to  allow  the  phase 
conductors  to  fail.  (See  OSHA 
Instruction  CPL  02-01-038.)  A 
protective  grounding  jumper  sized 
slightly  larger  than  a  phase  conductor 
would  be  sufficient  to  meet  the  existing 
standard. 

To  clarify  this  requirement,  OSHA 
proposed,  in  paragraph  (d)(l)(ii),  to 
recognize  certain  conditions  in  which  it 
would  be  permissible  to  use  protective 
grounding  equipment  that  would  not  be 
large  enough  to  carry  the  maximum 
fault  current  indefinitely,  but  that 
would  be  large  enough  to  carry  this 
current  until  the  phase  conductor  fails. 
First,  the  proposal  would  have  required 
the  grounding  equipment  to  be  capable 
of  carrying  the  maximum  fault  current 
until  the  conductor  protected  by  the 
grounding  equipment  failed.  Second, 
the  conductor  would  have  been 
considered  grounded  only  where  the 
grounding  equipment  was  protecting  the 
employee  after  the  conductor  failed.  In 
other  words,  the  portion  of  the  phase 
conductor  between  the  grounding 
equipment  and  the  employee  protected 
by  the  grounding  equipment  would 
have  had  to  remain  intact  under  fault 
conditions.  Third,  since  the  phase 
conductor  will  likely  fall  once  it  fails, 
the  proposal  provided  that  “[n]o 
employees  ...  be  endangered  by  the 
failed  conductor.”  OSHA  requested 
comments  on  proposed  paragraph 
(d)(l)(ii),  including  specifically  whether 
the  Agency  should  restrict  the  provision 
to  lines  and  equipment  operating  at  600 
volts  or  less. 

Some  commenters  supported 
proposed  paragraph  (d)(l)(ii)  (Exs.  0126, 
0167,  0201,  0219,  0220).  For  example, 
Duke  Energy  supported  this  change, 
contending  that  “it  relaxes  overly 
restrictive  rules”  (Ex.  0201).  Mr.  Allan 
Oracion  with  Energy  United  EMC 
commented  that  proposed  paragraph 
(d)(l)(ii)  “is  needed  for  fault  current  of 
lines  at  600  volts  or  less  because,  if  not, 
the  ground  wire  would  be  too  big  to 
handle  and  use”  (Ex.  0219). 


However,  mo.st  of  the  comments 
received  on  the  proposed  provision 
opposed  it.  (See,  for  example,  Exs.  0125, 
0127,  0149,  0159,  0172,  0179,  0227, 

0230.)  For  instance,  Ms.  Wyla  Wood 
with  Mason  County  Public  Utility 
District  Number  3  commented; 

[T]he  requirement  to  size  a  grounding 
jumper  to  be  able  to  withstand  the  maximum 
fault  current  for  the  time  necessary  to  have 
the  grounded  conductor  fail  to  the  point  of 
separation  and  fall  to  the  ground  is 
impracticable  in  most  situations  due  (1)  to 
the  required  size  of  the  grounding  jumper 
and  (2)  the  lack  of  adequate  connection 
points  at  which  to  attach  the  grounding 
jumper.  In  a  transmission  system  there 
usually  is  no  neutral  conductor  so  the 
grounding  jumper  must  be  attached  to  the 
tower  or  structure  ground  which  at  the  most 
is  only  a  4/0  conductor  or  less.  In  the 
National  Electric  Safety  Code  and  the 
National  Electric[al]  Code  (NFPA  70),  the 
connection  to  ground  is  only  required  to  be 
sized  to  withstand  the  available  fault  current 
for  the  time  required  to  have  the  electrical 
protective  equipment  operate.  This  would 
include  relays  seeing  the  fault  current  and 
opening  breakers,  tripping  generating  units 
off  line,  and/or  allowing  proper  fusing  to  fail 
thereby  creating  an  electrical  opening  in  the 
system  stopping  the  flow  of  current.  The 
design  requirements  for  electrical  circuits  as 
found  in  the  NESC  Section  9,  093.C1-9  and 
the  NEC  Chapter  2  Article  250  would  need 
to  be  changed  so  that  all  new  construction 
would  have  the  ability  to  do  what  we  believe 
you  are  asking  in  this  section. 

Another  consideration  would  be  the 
physical  size  and  weight  of  a  temporary 
grounding  jumper.  As  loads  are  becoming 
greater,  the  size  of  transmission  and 
distribution  conductors  are  becoming  larger 
in  size.  If,  for  instance,  the  conductor  was 
756  MCM,I^^3]  the  grounding  jumper  would 
be  required  to  be  equal  in  size  or  capable  of 
carrying  the  full  fault  current  for  the  time 
necessary  to  have  this  conductor  fail  to  the 
point  of  separation.  A  temporary  grounding 
jumper  of  this  size  would  be  too  heavy  for 
a  worker  to  lift  and  too  stiff  to  form  into  the 
proper  configuration  required  by  some 
situations.  OSHA  should  adhere  to  the 
requirements  already  in  place  in  the  above 
referenced  regulations.  [Ex.  0125] 

EEI  opposed  the  proposed  requirement 
for  similar  reasons  and  argued  that 
crews  “would  have  to  carry  ten  different 
sets  of  ground  chains”  (Ex.  0227).'*^^ 
IBEW  also  opposed  the  proposed 
provision,  stating  that  the  “requirement 
for  properly  sized  grounds  should  not 
be  [dependent]  on  [the]  size  [of  the] 


MCM  is  million  circular  mils. 

OSHA  believes  that  EEI  intended  to  use  the 
term  “grounding  equipment”  rather  than 
“grounding  chains.”  Grounding  chains  are  an 
outdated  form  of  protective  grounding  equipment 
that  are  unlikely  to  meet  ciu-rent  design  standards 
for  protective  grounding  equipment  such  as  those 
in  ASTM  F855-09,  Standard  Specifications  for 
Temporary  Protective  Grounds  to  Be  Used  on  De¬ 
energized  Electric  Power  Lines  and  Equipment. 


conductor  [to  which]  the  ground  is 
attached”  (Ex.  0230).  Noting  that  the 
.size  of  grounds  .should  not  be  a  concern 
with  tran.smission  circuits,  the  union 
recommended  that,  if  the  grounds 
would  be  too  large  because  of  available 
fault  current,  employees  should  work 
the  circuit  as  energized  (id.). 

It  appears  to  the  Agency  that 
commenters  that  opposed  proposed 
paragraph  (d)(l)(ii)  did  not  understand 
that  this  provision  was  intended  as  an 
exception  to  the  requirement  in 
proposed  paragraph  (d)(l)(i)  that 
protective  grounding  equipment  “be 
capable  of  conducting  the  maximum 
fault  current  that  could  flow  at  the  point 
of  grounding  for  the  time  necessary  to 
clear  the  fault.”  However,  based  on  the 
comments  received,  OSHA  reconsidered 
the  need  for  the  proposed  exception. 
Based  on  IBEW’s  comment,  there 
appears  to  be  no  need  for  it  on 
transmission  circuits,  and  possibly  even 
for  any  circuit  of  more  than  600  volts 
(Ex.  0230).  In  addition,  the  hazards 
posed  by  faulted  conductors  that  cannot 
carry  fault  current  appear  to  be  greater 
than  those  from  working  those 
conductors  as  energized  because,  when 
a  faulted  overhead  conductor  fails,  it 
will  drop.  The  ungrounded  side  may  be 
energized  (depending  on  where  the 
failure  occurred)  and  may  contact  the 
worker,  who  will  not  be  protected 
against  such  contact  as  he  or  she  would 
be  if  the  work  were  performed 
energized.  Therefore,  OSHA  is  not 
adopting  proposed  paragraph  (d)(l)(ii) 
in  the  final  rule.  However,  note  that, 
even  though  OSHA  is  not  adopting 
proposed  paragraph  (d)(l)(ii),  the  final 
standard  does  not  require  protective 
grounding  equipment  to  be  capable  of 
carrying  more  current  than  necessary  to 
allow  the  phase  conductors  to  fail. 

Paragraph  (d)(l)(ii)  of  the  final  rule, 
which  OSHA  proposed  as  paragraph 
(d)(l)(iii),  requires  protective  grounding 
equipment  to  have  an  ampacity  of  at 
least  No.  2  AWG  copper.  This  provision 
is  equivalent  to  language  in  existing 
§  1910.269(n)(4)  and  ensures  that 
protective  grounding  equipment  has  a 
suitable  minimum  ampacity  and 
mechanical  strength.  This  proposed 
requirement  received  broad  support. 
(See,  for  example,  Exs.  0125,  0127, 
0149,  0159,  0172,  0179.)  Consequently, 
OSHA  is  adopting  the  requirement  in 
the  final  rule  without  substantive 
change  from  the  proposal. 

Paragraph  (d)(2)  requires  the 
impedance  of  the  grounding  equipment 
to  be  low  enough  so  as  not  to  delay  the 
operation  of  protective  devices  in  case 
of  accidental  energization.  Existing 
§  1910.269(n)(4)(ii)  requires  protective 
grounding  equipment  to  have  “an 
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impedance  low  enough  to  cause 
immediate  operation  of  protective 
devices  in  case  of  accidental  energizing 
of  the  lines  or  equipment.”  As  noted  in 
OSHA  Instruction  CPL  02-01-038,  this 
requirement  ensures  that  the  protective 
grounding  equipment  does  not 
contribute  to  any  delay  in  the  operation 
of  the  devices  protecting  the  circuit.  For 
certain  lines  and  equipment,  the  design 
of  the  system  allows  some  ground  faults 
to  occur  without  the  operation  of  the 
circuit  protection  devices,  regardless  of 
the  impedance  of  the  grounding 
equipment.  According  to  the  OSHA 
Instruction,  if  the  impedance  of  the 
grounding  equipment  does  not 
contribute  to  delay  in  the  operation  of 
the  circuit  protection  devices  and  if  the 
impedance  of  this  equipment  is  low 
enough  to  provide  a  safe  work  zone  for 
employees  (as  required  by  existing 
§  1910.269(nK3)),  the  employer  is  in 
compliance  with  existing 
§1910.269(n)(4Kii). 

The  Agency  proposed  to  include  this 
interpretation  in  the  regulatory  text  of 
§§  1910.269(nK4)  and  1926.962(d)  by 
requiring  the  impedance  of  the 
grounding  equipment  to  be  low  enough 
so  that  it  “doles]  not  delay  the  operation 
of  protective  devices,”  rather  than  low 
enough  “to  cause  immediate  operation 
of  protective  devices”  in  case  of 
accidental  energizing  of  the  lines  or 
equipment.  OSHA  did  not  receive  any 
objection  to  the  change  in  language  and 
is  adopting  it  without  change  in  the 
final  rule. 

Paragraphs  (d)(1)  and  (d)(2)  help 
ensure  the  prompt  clearing  of  the  circuit 
supplying  voltage  to  the  point  where  the 
employee  is  working.  Thus,  the 
grounding  equipment  limits  the 
duration  and  reduces  the  severity  of  any 
electric  shock,  though  it  does  not 
prevent  shock  from  occurring.  (As 
discussed  earlier,  §  1926.962(c)  of  the 
final  rule  requires  employers  to  protect 
employees  from  hazardous  differences 
in  electric  potential.)  OSHA  included  a 
note  to  paragraph  (d)  of  the  final  rule 
referencing  the  ASTM  and  IEEE 
standards  on  protective  grounding 
equipment  (ASTM  F855-09  and  IEEE 
Std  1048-2003,  respectively)  so  that 
employers  can  find  additional 
information  that  may  be  helpful  in  their 
efforts  to  comply  with  the  standard.  Mr. 
Tom  Chappell  with  Southern  Company 
maintained  that,  because  the  ASTM 
standard  does  not  require  asymmetrical 
test  current, grounding  equipment 


‘‘■'Sin  an  alternating  current  system,  current  varies 
over  time  in  a  symmetrical  pattern — the  current 
forms  a  sine  w'ave  as  a  function  of  time,  in  which 
current  above  the  zero  axis  is  equal  in  magnitude 
and  duration  to  current  below  the  zero  axis.  In  a 
fault  condition,  a  direct  current  offset  is  added  to 


that  satisfies  that  standard  still  might 
not  be  able  to  withstand  the  peak 
current  and  forces  of  a  fully  offset 
asymmetrical  current  (Ex.  0212.). 

OSHA  agrees  that  ASTM  F855-09 
does  not  require  testing  using 
asymmetrical  current.  However,  that 
consensus  standard  provides  for 
reduced  maximum  current-carrying 
ratings  for  temporary  protective 
grounding  equipment  used  with  systems 
that  present  asjunmetrical  fault  current 
(Ex.  0054).'*!®  In  addition,  there  are 
other  factors  to  consider  in  the  selection 
and  installation  of  appropriate 
protective  grounding  equipment,  such 
as  maximum  forces  imposed  on 
protective  grounding  cables  during  a 
fault,  circuit  reclosing,  inductive  and 
capacitive  coupling  with  adjacent 
energized  lines,  and  clamp  connection 
considerations  (Ex.  0046).  These  factors 
are  not  adequately  addressed  in  ASTM 
F855  because  it  is  a  specification 
standard  for  the  design  of  protective 
grounding  equipment,  not  a  guide  for 
selecting  and  using  that  equipment. 
However,  IEEE  Std  1048-2003  includes 
substantial  useful  information  on  these 
factors,  including  information  on 
derating  protective  grounding 
equipment  for  systems  with  worst-case 
asymmetry  {id.).  The  Agency  added  a 
reference  to  the  IEEE  standard  in  the 
note  to  address  Mr.  Chappell’s  concerns. 

Mr.  Chappell  also  askeo  whether 
“opening  and  locking  a  switch” 
removes  the  possibility  that  the  circuit 
would  contribute  to  the  fault  current 
and,  thus,  eliminates  the  need  to 
account  for  that  circuit  in  calculating 
fault  current  (Ex.  0212).  The  procedures 
required  by  final  §  1926.961  ensure  that 
circuits  are  deenergized  and  that  they 
remain  deenergized  while  employees 
are  working  on  those  circuits.  However, 
OSHA  determined  that  the.se  procedures 
do  not  eliminate  the  ri.sk  that  these 
circuits  can  become  reenergized:  in 
other  words,  grounding  is  still  nece.s.sary 
(Exs.  0002,  0004).^’^  The  Agency  does 
not  helieve  that  installing  a  lock  will 
snh.stantially  reduce  the  risk  of 


the  normal  symmotrical  current  (.still  in  the  form  of 
a  sine  wave),  which  results  in  current  that  is  not 
symmetrical  about  the  zero  axis.  The  instantaneous 
current  is  higher  due  to  this  asymmetry  than  it 
would  be  when  the  current  is  symmetrical.  The 
higher  current  also  leads  to  higher  mechanical 
forces  on  the  protective  grounding  equipment.  The 
degree  of  asymmetry  depends  on  the  ratio  of  the 
reactance  of  the  circuit  to  its  resistance,  which  is 
called  the  X/R  ratio. 

ASTM  F855-09  contains  the  same  reduction 
in  ratings  as  the  2004  edition  that  is  in  the 
rulemaking  record  as  Ex.  0054. 

See,  for  example,  the  eight  accidents  described 
at  http://www.osha.gov/pls/imis/accideTitsearch. 
accident _detail?id=566034G'id=170000459 
S-id- 1 4 1 98543&id= 78311 8&‘id= 1 70228035 
&id=  1 4342513B-id=l  4445399&id^  768002. 


reenergization  further.  Tags  required  by 
final  §  1926.961(c)(2)  already  would 
protect  those  switches,  and  a  failure  in 
the  tagging  procedures  would  be  nearly 
as  likely  to  render  a  lock  ineffective  for 
a  person  authorized  to  close  the 
circuit.^^®  Therefore,  lines  and 
equipment  deenergized  under  the 
procedures  required  by  final 
§  1910.269(m)  or  final  §  1926.961  can 
still  become  reenergized  through  a 
failure  in  those  procedmes,  and 
protective  grounding  equipment  must 
be  capable  of  withstanding  the 
maximum  cmrent  if  the  circuits  become 
reenergized.  However,  the  employer 
generally  may  assume  that  multiple 
(deenergized)  sources  of  energy  will  not 
reenergize  a  deenergized  line 
simultaneously.  This  assumption  would 
limit  the  maximum  current  to  the 
current  from  the  highest  capacity 
source.  Nevertheless,  the  employer  must 
assume  that  additional  sources  can 
contribute  to  the  current  through  the 
protective  grounding  equipment  for  any 
.  sources  that  automatic  switches  could 
reenergize  simultaneously. 

Existing  §  1926.954(h),  (i),  and  (j) 
contain  requirements  relating  to  the 
impedance  and  ampacity  of  personal 
protective  grounds.  Paragraph  (i) 
requires  tower  clamps  to  have  adequate 
ampacity,  and  paragraph  (j)  establishes 
the  same  requirement  for  ground  leads, 
with  an  additional  restriction  that  they 
be  no  smaller  than  No.  2  AWG  copper. 
Paragraph  (h)  requires  the  impedance  of 
a  grounding  electrode  (if  used)  to  be  low 
enough  to  remove  the  danger  of  harm  to 
employees  or  to  permit  prompt 
operation  of  protective  devices. 

OSHA  believes  that  the  entire 
grounding  .sy.stom  .should  he  capable  of 
carrying  the  maximum  faidt  current  and 
should  have  an  impedance  low  enough 
to  protect  employees.  The  exi.sting 
.standard  does  not  specify  the 
impedance  of  grounding  conductors  or 
clamps,  nor  does  it  specify  the  ampacity 
of  grounding  clamps  other  than  tower 
clamps.  By  addressing  specific  portions 
of  the  grounding  .sy.stom.s  but  not 
addressing  others,  the  exi.sting  standard 
does  not  provide  complete  protection 
for  employees.  Because  the  final  rule’s 
grounding  requirements  apply  to  the 
entire  grounding  system,  OSHA  believes 
that  the  revised  standard  will  provide 
better  protection  for  employees  than  the 
existing  rule. 

Paragraph  (e),  which  is  being  adopted 
without  substantive  change  from  the 
proposal,  requires  employers  to  ensure 
that  employees  test  lines  and  equipment 


■’18  For  example,  the  system  operator  could 
remove  a  tag  or  a  lock  from  the  wrong  switch  when 
energizing  or  deenergizing  a  circuit. 
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and  verify  that  nominal  voltage  is  absent 
before  employees  install  any  ground  on 
those  lines  or  equipment.  If  a  previously 
installed  ground  is  present,  employees 
need  not  conduct  a  test.  This  provision 
prevents  the  grounding  of  energized 
equipment,  which  could  injure  the 
employee  installing  the  ground.  OSHA 
adopted  this  paragraph,  which  is 
equivalent  to  existing  §  1926.954(d), 
from  existing  §  1910.269(n)(5). 

Paragraphs  (fKl)  and  (fK2)  of  the  final 
rule  set  procedures  for  installing  and 
removing  grounds.  To  protect 
employees  in  the  event  that  the 
“deenergized”  equipment  employees 
will  ground  is,  or  becomes,  energized, 
these  paragraphs  require  employees  to 
attach  the  “equipment  end”  of 
grounding  devices  last  and  remove  them 
first.  These  paragraphs  also  generally 
require  employees  to  use  a  live-line  tool 
for  both  procedures. 

These  provisions  are  similar  to 
existing  §  1926.954(e)(1)  and  (e)(2), 
except  that  the  existing  standard 
recognizes  the  use  of  a  “suitable  device” 
in  addition  to  a  live-line  tool.  As  noted 
in  the  preamble  to  the  proposal,  OSHA 
expressed  concern  that  this  language 
implied  that  employees  could  use 
rubber  insulating  gloves  to  install  and 
remove  grounds  under  any 
circumstance  (70  FR  34875).  The 
Agency  also  noted  that  it  is  unsafe  for 
an  employee  to  be  too  close  when 
connecting  or  disconnecting  a  ground 
[id.).  Under  the  final  rule,  OSHA  will 
consider  any  device  in.sulated  for  the 
voltage,  and  that  allows  an  employee  to 
apply  or  remove  the  ground  from  a  safe 
])osition,  to  he  a  live-line  tool  for  the 
jnirpo.ses  of  paragraphs  (f)(1)  and  (f)(2). 

OSHA  based  the  corre.sponding 
paragraphs  in  the  proposed  rule  on 
existing  §  191().269(n)(6)  and  (n)(7). 
Subsequent  to  the  pid)lication  of 
exi.sting  §  1910.269  in  1t)94,  some 
electric  utilities  comj)lained  that  lines 
and  ecpiipment  operating  at  600  volts  or 
le.ss  cannot  always  accommodate  the 
j)lacement  and  removal  of  a  protective 
ground  by  a  line-line  tool.  OSHA, 
therefore,  proposed  alternatives  to 
enable  employees  to  place  protective 
grounds  on  this  e;quipment  in  a  manner 
that  would  still  provide  adequate 
protection.  The  proposal  would  have 
permitted  the  use  of  insulated 
equipment  other  than  live-line  tools  for 
attaching  protective  grounds  to,  and 
removing  them  from,  lines  and 
equipment  operating  at  600  volts  or  less: 
(1)  If  the  employer  ensured  that  the  line 
or  equipment  was  not  energized  at  the 
time  or  (2)  if  the  employer  could 
demonstrate  that  the  employee  would 
be  protected  from  any  hazard  that  could 
develop  if  the  line  or  equipment  was 


energized.  For  example,  an  employee 
could  connect  test  equipment  to  a  line 
to  be  grounded,  and  than  an  employee 
wearing  rubber  insulating  gloves  could 
apply  the  protective  ground  while  the 
test  equipment  indicated  that  the  line 
was  deenergized.  After  the  ground  was 
in  place,  an  employee  could  remove  the 
test  equipment. 

Two  commenters  supported  the 
proposal’s  approach  to  grounding  lines 
and  equipment  operating  at  600  volts  or 
less  (Exs.  0201,  0227).  One  additional 
commenter,  who  apparently  supported 
the  proposal,  recommended  that  OSHA 
recognize  the  use  of  devices  other  than 
live-line  tools  for  removing  grounds  at 
voltages  less  than  600  volts  (Ex.  0212). 
This  commenter  cited  the  difficulty  in 
“situations  such  as  a  pad  mount 
transformer,  [in  which]  the  use  of  a  live 
line  tool  is  impractical  due  [to]  space 
constraints  and  equipment  design”  [id.]. 
There  was  no  opposition  to  this  part  of 
proposed  paragraphs  (f)(1)  and  (f)(2),  so 
OSHA  is  adopting  the  proposed 
exception  for  lines  or  equipment 
operated  at  600  volts  or  less  in  this  final 
rule. 

Some  rulemaking  participants 
recommended  that  OSHA  revise  the 
language  in  proposed  paragraph  (f)(2)  to 
provide  additional  protection  for 
employees  who  are  removing  grounds 
from  deenergized  lines  (Exs.  0162,  0230; 
Tr.  900-901).  Mr.  James  Tomaseski  with 
IBEW  described  the  problem  and 
recommended  a  solution  as  follows; 

The  romoval  of  protective  grounds  has 
caii.sed  many  fatal  accidents  over  the  years. 
As  far  hack  as  the  IBEW  has  maintained 
accident  records,  removal  of  grounds  in  the 
wrong  sequence  has  been  the  principal  factor 
in  these  grounding  accidents. 

One  might  assume  that  the  same  hazard 
(ixists  during  installation  of  the  grounds,  hut 
the  situation  is  actually  differcmt.  The 
accident  always  occurs  when  an  emj)loy(!e  is 
in  th(!  jmjcess  of  nnnovinga  ground  potential 
clamp  from  one  of  the  numher  of  grounds 
that  are  connected  in  the  same  location  on 
the  j)ole  or  structure. 

Mistake  is  made  when  a  ground  end  is 
removed  and  the  other  end  is  connected  to 
the  phase  conductor,  and  usually  because  of 
induced  voltage  from  a  parallel  or  crossing 
energized  circuit,  the  employee  ends  up 
holding  an  energized  ground  clamp  in  his  or 
her  hand  while  wearing  only  leather  gloves. 

This  can  be  rectified  by  prescribing  a  work 
rule  that,  when  more  than  one  ground  end 
connection  is  assembled  in  the  same  general 
area  on  the  pole  or  the  structure,  all  phase 
conductor  ends  must  be  removed  first  before 
any  ground  ends  are  removed.  This  is 
consistent  with  the  new  code  language  that 
Subcommittee  8  of  the  National  Electric 
Safety  Code  has  adopted  to  address  this 
problem.  [Tr.  900-901] 

OSHA  agrees  that  the  process  of 
removing  grounds  can  be  even  more 


dangerous  than  installing  them.  As 
noted  earlier,  if  a  worker  removes  the 
grounded  end  of  a  grounding  cable 
before  the  line  end,  the  worker,  who 
typically  will  not  be  using  a  live-line 
tool  or  other  form  of  protective 
equipment,  will  be  in  contact  with  any 
residual  voltage  on  the  “deenergized” 
line  or  equipment,  which  may  be  from 
induced  voltage  or  voltage  backfeed.  As 
Mr.  Tomaseski  notes,  this  situation  has 
resulted  in  fatal  accidents  (Ex.  0004^^^). 
However,  the  final  rule  prohibits  the 
practice  of  removing  the  ground  end 
after  the  line  or  equipment  end, 
including  when  the  grounding  cables 
are  crossed  or  parallel.  Although  the 
rule  does  not  prescribe  a  particular 
method  of  installing  and  removing 
parallel  or  crossed  conductors,  OSHA 
expects  an  employer’s  work  rules  and 
training  to  adequately  ensure  the  correct 
order  of  removal  of  grounds  however 
employees  install  them.  Depending  on 
the  circumstances,  the  employer  may 
have  to  instruct  employees  to  remove  all 
phase  conductor  ends  first  so  as  to  avoid 
confusion  between  multiple  grounds. 

For  the  reasons  explained  by  IBEW,  the 
Agency  does  not  consider  a  work  rule 
that  simply  repeats  the  OSHA  standard 
to  be  adequate  to  prevent  employees 
from  removing  the  grounded  end  of  the 
wrong  cable  in  circumstances  in  which 
it  is  reasonably  likely  that  employees 
will  mistake  one  ground  for  another 
during  the  removal  process.  If  the 
employer’s  work  methods  could  cause 
confusion  for  employees  regarding  the 
identity  of  a  cable  or  cable  end,  then  the 
employer  must  design  the  work  rules 
and  training  to  prevent  employees  from 
removing  the  ground  ends  of  cables  still 
attached  at  their  line  or  equipment  ends. 

In  addition,  note  that,  during  the 
jieriods  before  employees  install  all  of 
the  grounds  and  after  emjiloyees  remove 
the  first  end  of  a  ground,  the  line  or 
(Hpiipinent  involved  must  he  considered 
as  energized  (under  final 
§  1926.96()(t))(2)).  As  a  result,  the  live 
work  provisions  in  final  §  1926.96()(c:) 
apply  during  these  periods.  The 
employer’s  work  rules  and  training  must 
also  account  for  this  requirement.  For 
example,  when  an  employee  cuts  a 
deenergized  and  grounded  conductor, 
unless  both  sides  of  the  cut  are 
grounded  or  connected  by  a  bonding 
jumper,  the  employee  must  treat  as 
energized  the  end  that  is  not  connected 
to  ground  when  he  or  she  is  making  the 
cut.  In  this  case,  the  employer’s  work 
rules  must  either  provide  for  grounding 


■^’‘•See,  for  example,  the  two  accidents  described 
at  htip://www.osha.gov/pIs/imis/ 
accidentsearch.accident_detail?id=200780245 
S-id=922914. 
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both  sides  of  the  cut  or  ensure  that  the 
employee  complies  with  the  minimum 
approach-distance  requirements  with 
respect  to  the  ungrounded  end  of  the 
conductor. 

As  the  preamble  to  the  proposal 
noted,  with  certain  underground  cable 
installations,  the  current  from  a  fault  at 
one  location  along  the  cable  can  create 
a  substantial  potential  difference 
between  the  earth  at  that  location  and 
the  earth  at  other  locations  (70  FR 
34875).  Under  normal  conditions,  this  is 
not  a  hazard.  However,  if  an  employee 
is  in  contact  with  a  remote  ground  (by 
being  in  contact  with  a  conductor 
grounded  at  a  remote  station),  he  or  she 
can  be  exposed  to  the  difference  in 
potential  (because  he  or  she  also  is  in 
contact  with  the  local  ground).  To 
protect  employees  in  such  situations, 
final  paragraph  (g)  prohibits  grounding 
cables  at  remote  locations  if  a  hazardous 
potential  transfer  could  occur  under 
fault  conditions.  OSHA  adopted  this 
provision  from  existing  §  1910.269(n)(8), 
which  has  no  counterpart  in  existing 
Subpart  V.  Mr.  )ames  Junga  with  Local 
223  of  the  Utility  Workers  Union  of 
America  expressed  support  for  this 
provision  (Ex.  0197).  OSHA  is  adopting 
paragraph  (g)  without  substantive 
change  from  the  proposal. 

Paragraph  (h)  addresses  the  removal 
of  grounds  for  test  purposes.  Employers 
may  permit  employees  to  remove 
grounds  for  test  purposes  following  the 
procedure  specified  by  paragraph  (h). 
Existing  Subpart  V  contains  a 
comparable  requirement  in 
§  1926.954(g).  However,  the  existing 
standard  simply  requires  employees  to 
take  extreme  caution  when  removing 
grounds  for  testing.  In  the  preamble  to 
the  proposed  rule,  OSHA  indicated  that 
it  did  not  believe  that  the  existing 
language  contains  sufficient  safeguards 
for  employees  (70  FR  34875).  Therefore, 
the  Agency  is  adopting  performance 
criteria  for  testing  procedures.  OSHA 
took  the  language  in  final  paragraph  (h) 
from  existing  §  1910.269(n)(9).  During 
the  test  procedure,  the  employer  must: 
(1)  Ensure  that  each  employee  uses 
insulating  equipment,  (2)  isolate  each 
employee  from  any  hazards  involved, 
and  (3)  implement  any  additional 
measures  necessary  to  protect  each 
exposed  employee  in  case  the 
previously  grounded  lines  and 
equipment  become  energized.  OSHA 
believes  that  the  final  rule  protects 
employees  better  than  the  existing  rule. 
The  Agency  received  no  comments  on 
this  provision  in  the  proposal  and  is 
adopting  it  without  substantive  change 
from  the  proposal. 


14.  Section  1926.963,  Testing  and  Test 
Facilities 

Section  1926.963  of  the  final  rule 
contains  safety  work  practices  covering 
electrical  hazards  arising  from  the 
special  testing  of  lines  and  equipment 
(namely,  in-service  and  out-of-service, 
as  well  as  new,  lines  and  equipment)  to 
determine  maintenance  needs  and 
fitness  for  service.  Generally,  the  NESC 
specifies  the  need  to  conduct  tests  on 
new  and  idle  lines  and  equipment  as 
part  of  normal  checkout  procedures,  in 
addition  to  maintenance  evaluations.  As 
stated  in  paragraph  (a),  final  §  1926.963 
applies  only  to  testing  involving  interim 
measurements  using  high  voltage,  high 
power,  or  combinations  of  both  high 
voltage  and  high  power,  as  opposed  to 
testing  involving  continuous 
measurements  as  in  routine  metering, 
relaying,  and  normal  line  work. 

OSHA  adopted  this  section  from 
existing  §  1910.269(o).  Existing  Subpart 
V  has  no  counterpart  to  the 
requirements  in  this  section.  In  the 
preamble  to  the  proposal,  the  Agency 
stated  its  belief  that  employees  perform 
these  high-voltage  and  high-current  tests 
during  construction  work  and  that 
employees  and  employers  would  benefit 
from  the  inclusion  of  these  provisions  in 
the  construction  standard  instead  of  a 
reference  to  §  1910.269  (70  FR  34876). 
However,  in  the  proposal,  OSHA 
requested  comments  on  the  need  to 
include  proposed  §  1926.963  in  Subpart 
V. 

The  Agency  received  little  response  to 
this  request  for  comments,  but 
commenters  who  did  respond  supported 
the  inclusion  of  proposed  §  1926.963  in 
the  final  rule.  (See,  for  example,  Exs. 
0126,  0175,  0186,  0213.)  TVA  expressed 
its  support  as  follows: 

Our  experience  shows  that  the  tests 
performed  before  new  equipment  and 
conductors  are  energized  for  electrical 
service  on  the  system  may  be  performed  by 
either  the  construction  contractor  or  the 
owner’s  maintenance  and  operations 
employees.  It  is  recommended  that  the 
requirements  in  1910.269(o)  be  repeated  in 
proposed  Sec.  1926.963.  [Ex.  0213] 

With  the  endorsement  of  these 
commenters,  OSHA  included  §  1926.963 
on  testing  and  test  facilities  in  the  final 
rule. 

For  the  purposes  of  this  section, 

OSHA  assumes  that  high-voltage  testing 
involves  voltage  sources  having 
sufficient  energy  to  cause  injury  and 
having  magnitudes  generally  in  excess 
of  1,000  volts,  nominal.  High-power 
testing  involves  sources  of  fault  current, 
load  current,  magnetizing  current,  or 
line  dropping  current  for  testing,  either 
at  the  rated  voltage  of  the  equipment 


under  test  or  at  lower  voltages.  Final 
§  1926.963  covers  such  testing  in 
laboratories,  in  shops  and  substations, 
and  in  the  field.  However,  the  Agency 
believes  that  testing  in  laboratories  and 
shops  will  almost  always  fall  under 
final  §  1910.269(o),  rather  than  final 
§1926.963. 

Examples  of  typical  special  tests  in 
which  employees  use  either  high- 
voltage  sources  or  high-power  sources 
as  part  of  operation,  maintenance,  and 
construction  of  electric  power 
transmission  and  distribution  systems 
include  cable-fault  locating,  large 
capacitive  load  tests,  high  current  fault- 
closure  tests,  insulation-resistance  and 
leakage  tests,  direct-current  proof  tests, 
and  other  tests  requiring  direct 
connection  to  power  lines. 

Excluded  from  the  scope  of  final 
§  1926.963  are  routine  inspection-  and 
maintenance-type  measurements  made 
by  qualified  employees  for  which  the 
hazards  associated  with  the  use  of 
intrinsic  high-voltage  or  high-power 
sources  require  only  the  normal 
precautions  specified  by  Subpart  V.  The 
work  practices  for  these  routine  tests 
would  have  to  comply  with  the  rest  of 
final  Subpart  V.  Because  this  type  of 
testing  poses  hazards  that  are  identical 
to  other  types  of  routine  electric  power 
transmission  and  distribution  work, 
OSHA  believes  that  the  requirements  of 
final  Subpart  V,  other  than  §  1926.963, 
adequately  protect  employees 
performing  these  tests.  Two  typical 
examples  of  such  excluded  test  work 
procedures  would  be  “phasing-out” 
testing  and  testing  for  a  “no  voltage” 
condition.  To  clarify  the  scope  of  this 
section,  OSHA  included  a  note  to  this 
effect  after  paragraph  (a). 

Paragraph  (b)(1),  which  is  being 
adopted  without  substantive  change 
from  the  proposal,  requires  employers  to 
establish  and  enforce  work  practices 
governing  employees  engaged  in  certain 
testing  activities.  These  work  practices 
delineate  precautions  that  employees 
must  observe  for  protection  from  the 
hazards  of  high-voltage  or  high-power 
testing.  For  example,  if  an  employer 
uses  high-voltage  sources  in  the  testing, 
the  employer  must  institute  safety 
practices  under  paragraph  (b)(1)  to 
protect  employees  against  such  typical 
hazards  as  inadvertent  arcing  or  voltage 
overstress  destruction,  as  well  as 
accidental  contact  with  objects  that  have 
induced  voltage  from  electric  field 
exposme.  If  an  employer  uses  high- 
power  sources  in  the  testing,  the 
employer  must  establish  safety  practices 
to  protect  employees  against  such 
typical  hazards  as  ground  voltage  rise, 
as  well  as  exposure  to  excessive 
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electromagnetic  forces  associated  with 
the  passage  of  heavy  current. 

These  practices  apply  to  work 
performed  at  both  permanent  and 
temporary  test  areas  (that  is,  areas 
permanently  located  in  laboratories  or 
shops  or  in  temporary  areas  located  in 
the  field).  At  a  minimum,  the  safety 
work  practices  include: 

(1)  Safeguards  for  the  test  area  to 
prevent  inadvertent  contact  with 
energized  parts, 

(2)  Safe  grounding  practices, 

(3)  Precautions  for  the  use  of  control 
and  measuring  circuits,  and 

(4)  Periodic  checks  of  field  test  areas. 
Final  paragraph  (bK2)  complements 

the  general  rule  on  the  use  of  safe  work 
practices  in  test  areas  with  a 
requirement  that  employers  ensure  that 
each  employee  involved  in  these  safety 
test  practices  receives  training  in  safe 
work  practices  upon  his  or  her  initial 
assignment  to  the  test  area.  This 
paragraph  simply  makes  explicit  one 
type  of  training  required  in  any  event  by 
the  general  training  provisions  in  final 
§  1926.950(b).  Paragraph  (b)(2)  of  final 
§  1926.963  also  requires  the  employer  to 
provide  retraining  as  required  by  final 
§  1926.950(b).  OSHA  is  adopting 
paragraph  (b)(2)  of  final  §  1926.963 
without  substantive  change  from  the 
proposal. 

Although  specific  work  practices  used 
in  test  areas  generally  are  unique  to  a 
particular  test,  three  basic  elements 
affecting  safety  are  commonly  present  to 
some  degree  at  all  test  sites: 
Safeguarding,  grounding,  and  the  safe 
use  of  control  and  measuring  circuits. 

By  considering  safe  work  practices  in 
these  three  categories,  OSHA  provided  a 
performance-oriented  standard 
applicable  to  high-voltage  and  high- 
power  testing  and  test  facilities. 

OSHA  believes  that  employers  can 
best  achieve  safeguarding  when  they 
provide  it  both  around  and  within  test 
areas.  By  controlling  access  to  all  parts 
that  are  likely  to  become  energized  by 
either  direct  or  inductive  coupling,  the 
standard  will  prevent  accidental  contact 
by  employees.  Within  test  areas, 
whether  temporary  or  permanent, 
employers  can  achieve  a  degree  of  safety 
by  ensuring  that  employees  observe 
safeguarding  practices  that  control 
access  to  test  areas.  Therefore, 
paragraph  (c)(1),  which  is  being  adopted 
without  substantive  change  from  the 
proposal,  requires  that  employers 
provide  such  safeguarding  if  the  test 
equipment  or  apparatus  under  test 
could  become  energized  as  part  of  the 
testing  by  either  direct  or  inductive 


coupling.  A  combination  of  guards  “*20 
and  barriers  ^21  or  barricades  ^22 
provide  protection  to  all  employees  in 
the  vicinity  of  the  testing.  In  final 
paragraph  (c)(1)  and  elsewhere  in 
paragraphs  (b)  and  (c)  of  final 
§  1926.963,  OSHA  changed  the  words 
“guarding”  and  “guarded”  to 
“safeguarding”  and  “safeguarded,” 
respectively,  to  clarify  when  employers 
may  use  protective  measures  other  than 
guards,  such  as  barricades. 

Paragraph  (c)(2),  which  is  being 
adopted  without  substantive  change 
from  the  proposal,  requires  employers  to 
guard  permanent  test  areas,  such  as 
laboratories,  by  having  them  completely 
enclosed  by  walls  or  some  other  type  of 
physical  barrier.  In  the  case  of  field 
testing,  paragraph  (c)(3)  provides  a  level 
of  safety  for  temporary  test  sites 
comparable  to  that  achieved  in 
permanent  test  areas.  For  these  areas,  if 
employers  do  not  provide  permanent 
fences  or  gates,  employers  must  either 
(1)  use  distinctively  colored  safety 
tape — approximately  waist  high — with 
safety  signs  attached  or  (2)  station  one 
or  more  observers  to  monitor  the  test 
area.  Paragraph  (c)(3),  which  is  being 
adopted  without  substantive  change 
from  the  proposal,  also  accepts 
safeguarding  of  test  areas  by  any  barriers 
or  barricades  that  limit  access  to  the  test 
area  in  a  manner  that  is  physically  and 
visually  equivalent  to  the  safety  tape 
with  signs  that  employers  can  use  under 
paragraph  (c)(3)(i). 

Since  failing  to  remove  a  temporary 
safeguarding  means  when  it  is  not 
required  can  severely  compromise  its 
effectiveness,  employers  must  make 
frequent  safety  checks  of  the 
safeguarding  means  to  monitor  its  use. 
For  example,  leaving  barriers  in  place 
for  a  week  when  the  employer  performs 
testing  only  an  hour  or  two  per  day  is 
likely  to  result  in  disregard  for  the 
barriers.  Accordingly,  final  paragraph 
(c)(4)  requires  employers  to  ensure  the 
removal  of  temporary  safeguards  when 
they  are  no  longer  needed  for  the 
protection  of  employees.423  OSHA 
changed  the  word  “barrier”  in  this 


■*2“  A  guard  is  a  physical  barrier  to  an  area  or 
hazard.  It  is  usually  an  enclosure. 

According  to  final  §  1926.968,  a  “barrier”  is 
“[a]  physical  obstruction  that  prevents  contact  with 
energized  lines  or  equipment  or  prevents 
unauthorized  access  to  a  work  area.”  Fences  and 
walls  are  examples  of  barriers. 

‘‘zz  According  to  final  §  1926.968,  “barricade”  is 
“[a]  physical  obstruction  such  as  tapes,  cones,  or  A- 
frame  type  wood  or  metal  structures  that  provides 
a  warning  about,  and  limits  access  to,  a  hazardous 
area.” 

^z3  Employees  who  serve  as  test  observers  under 
final  paragraph  (c)(3)(iii)  need  not  leave  the  area. 
However,  they  no  longer  function  as  test  observers 
when  the  protection  they  provide  is  no  longer 
needed. 


paragraph  to  “safeguards”  because 
“safeguards”  more  accurately  describes 
the  protective  measures  required  by 
paragraph  (c)(3)  than  barriers. 

Suitable  grounding  is  another 
important  work  practice  that  employers 
can  use  to  protect  employees  from  the 
hazards  of  high-voltage  or  high-power 
testing.  If  employers  use  high  currents 
in  the  testing,  they  can  use  an  isolated 
ground-return  conductor,  adequate  for 
the  service,  so  that  heavy  current,  with 
its  attendant  voltage  rise,  will  not  pass 
in  the  ground  grid  or  the  earth.  Another 
safety  consideration  involving 
grounding  is  that  employers  should 
maintain  at  ground  potential  all 
conductive  parts  accessible  to  the  test 
operator  while  the  equipment  is 
operating  at  high  voltage.  Final 
paragraph  (d)  contains  requirements  for 
proper  grounding  at  test  sites. 

Final  paragraph  (d)(1)  requires  that 
employers  establish  and  implement  safe 
grounding  practices  for  test  facilities 
that  will  ensure  proper  grounding  of 
conductive  parts  accessible  to  the  test 
operator  and  that  will  ensvue  that  all 
ungrounded  terminals  of  test  equipment 
or  apparatus  under  test  are  treated  as 
energized  until  determined  to  be 
deenergized  by  tests.  The  final  rule 
drops  the  exception  for  “portions  of  the 
equipment  that  are  isolated  from  the  test 
operator  by  guarding”  specified  in 
proposed  paragraph  (d)(1)  because 
guarded  parts  of  equipment  are  not 
accessible  to  the  operator. 

Paragraph  (d)(2),  which  is  being 
adopted  without  substantive  change 
from  the  proposal,  requires  employers  to 
ensure  either  that  visible  grounds  are 
applied  automatically,  or  that 
employees  using  properly  insulated 
tools  manually  apply  visible  grounds,  to 
the  high-voltage  circuits.  The  grounds 
must  be  applied  after  the  circuits  are 
deenergized  but  before  employees 
perform  work  on  the  circuit  or  on  the 
item  or  apparatus  under  test.  This 
paragraph  also  requires  common  ground 
connections  to  be  solidly  connected  to 
the  test  equipment  and  apparatus  under 
test. 

Paragraph  (d)(3),  which  is  being 
adopted  without  substantive  change 
from  the  proposal,  addresses  hazards 
resulting  from  the  use  of  inadequate 
ground  retmns.  Inadequate  ground 
returns  can  result  in  a  voltage  rise  in  the 
ground  grid  or  in  the  earth  whenever 
high  currents  occur  during  the 
testing.‘*24  This  paragraph  requires  the 
use  of  an  isolated  ground  return  so  that 
no  intentional  passage  of  current,  with 


424  High  current  can  occur  during  high-voltage 
testing,  in  which  case  the  testing  would  also  be 
high-power  testing. 


Federal  Register/ Vol.  79,  No.  70 /Friday,  April  11,  2014 /Rules  and  Regulations 


20521 


its  attendant  voltage  rise,  can  occur  in 
the  ground  grid  or  in  the  earth. 

However,  under  some  conditions,  it  may 
he  impractical  to  provide  an  isolated 
ground  return.  In  such  cases,  it  would 
not  he  reasonable  to  require  an  isolated 
ground-return  conductor  system. 
Therefore,  final  paragraph  (d)(3) 
provides  an  exception  to  the 
requirement  for  an  isolated  ground 
return  if  the  employer  cannot  use 
isolated  ground  returns  because  of  the 
distance  between  the  test  site  and  the 
electric  energy  source  and  if  the 
employer  protects  employees  from 
hazardous  step  and  touch  potentials  that 
may  develop. Employers  must  always 
consider  the  possibility  of  voltage 
gradients  developing  in  the  earth  during 
impulse,  short-circuit,  inrush,  or 
oscillatory  conditions.  Examples  of 
acceptable  protection  from  step  and 
touch  potentials  include  suitable 
electrical  protective  equipment  and  the 
removal  of  employees  from  areas  that 
may  expose  them  to  hazardous 
potentials. 

A  note  following  final  paragraph 
(d)(3)(ii)  indicates  that  Appendix  C 
contains  information  on  measures 
employers  can  take  to  protect  employees 
from  hazardous  step  and  touch 
potentials.  Mr.  Brad  Davis  with  BGE 
noted  that  IEEE  Std  80,  Guide  for  Safety 
in  AC  Substation  Grounding,  is  a  good 
reference  for  guidance  on  protecting 
against  hazardous  step  and  touch 
potentials  (Ex.  0126).  OSHA  reviewed 
IEEE  Std  80-2000  and  agrees  that  it  does 
provide  useful  guidance  on  measures  to 
protect  employees  from  hazardous 
differences  in  electric  potential,  even 
though  it  applies  to  substation 
grounding  rather  than  to  high-voltage 
and  high-power  testing.  Therefore, 
OSHA  included  references  to  this 
standard  in  both  Appendix  C,  Protection 
from  Step  and  Touch  Potentials,  and 
Appendix  G,  Reference  Documents. 

Final  paragraph  (d)(4)  addresses 
situations  in  which  grounding  through 
the  power  cord  of  test  equipment  would 
prevent  employers  from  taking 
satisfactory  measurements  or  would 
result  in  greater  hazards  for  test 
operators.  Normally,  an  equipment 
grounding  conductor  in  the  power  cord 
of  test  equipment  connects  it  to  a 
grounding  connection  in  the  power 
receptacle.  However,  in  some 
circumstances,  this  practice  can  prevent 
satisfactory  measurements,  or  current 
induced  in  the  grounding  conductor  can 
cause  a  hazard  to  employees.  If  these 


The  term  “step  and  touch  potentials”  refers  to 
voltages  that  can  appear  between  the  feet  of  an 
observer  or  between  his  or  her  body  and  a  grounded 
object. 


conditions  exist,  the  use  of  the 
equipment  grounding  conductor  within 
the  cord  would  not  be  mandatory.  In 
such  situations,  final  paragraph  (d)(4) 
requires  the  employer  to  use  a  ground 
clearly  indicated  in  the  test  set  up  (for 
example,  a  ground  with  a  distinctive 
appearance),  and  the  employer  must 
demonstrate  that  the  ground  used 
affords  safety  equivalent  to  the 
protection  afforded  by  an  equipment 
grounding  conductor  in  the  power 
supply  cord.  OSHA  reworded  this 
paragraph  in  the  final  rule  for  clarity. 

Final  paragraph  (d)(5)  addresses 
grounding  after  tests  and  requires  the 
employer  to  ensure  that  a  ground  is 
placed  on  the  high-voltage  terminal  and 
any  other  exposed  terminals  when  any 
employee  enters  the  test  area  after 
equipment  is  deenergized.  In  the  case  of 
high  capacitance  equipment  or 
apparatus,  before  any  employee  applies 
the  direct  ground,  the  employer  must 
discharge  the  equipment  or  apparatus 
through  a  resistor  having  an  adequate 
rating  for  the  available  energy.  A  direct 
ground  must  be  applied  to  exposed 
terminals  after  the  stored  energy  drops 
to  a  level  at  which  it  is  safe  to  do  so. 
OSHA  adopted  this  paragraph 
substantially  as  proposed.  The  Agency 
reworded  paragraph  (d)(5)(i)  to 
explicitly  require  the  employer  to 
discharge  equipment  or  apparatus 
before  a  direct  ground  is  applied.  The 
proposed  rule  implied  this  requirement 
by  ordering  paragraph  (d)(5) (i),  which 
required  employers  to  discharge  the 
equipment  or  apparatus,  before 
paragraph  (d)(5)(ii),  which  required  the 
application  of  a  direct  ground. 

Paragraph  (d)(6),  which  is  being 
adopted  without  substantive  change 
from  the  proposal,  addresses  the 
hazards  associated  with  field  testing  in 
which  employers  use  test  trailers  or  test 
vehicles.  This  paragraph  requires  that 
the  chassis  of  such  vehicles  be  grounded 
and  further  requires  employers  to 
protect  employees,  by  bonding, 
insulation,  or  isolation,  against 
hazardous  touch  potentials  with  respect 
to  the  vehicle,  instrument  panels,  and 
other  conductive  parts  accessible  to  the 
employees.  The  following  examples 
describe  the  protection  provided  by 
each  of  these  methods: 

(1)  Protection  by  bonding:  Provide, 
around  the  vehicle,  an  area  covered  by 
a  metallic  mat  or  mesh  of  substantial 
cross-section  and  low  impedance,  with 
the  mat  or  mesh  bonded  to  the  vehicle 
at  several  points  and  to  an  adequate 
number  of  driven  ground  rods  or,  where 
available,  to  an  adequate  number  of 
accessible  points  on  the  station  ground 
grid.  All  bonding  conductors  must  be  of 
sufficient  electrical  size  to  keep  the 


voltage  developed  during  maximum 
anticipated  current  tests  at  a  safe  value. 
The  mat  must  be  of  a  size  that  precludes 
simultaneous  contact  with  the  vehicle 
and  with  the  earth  or  with  metallic 
structures  not  adequately  bonded  to  the 
mat. 

(2)  Protection  by  insulation:  Provide, 
around  the  vehicle,  an  area  of  dry 
wooden  planks  covered  with  rubber 
insulating  blankets.  The  physical  extent 
of  the  insulated  area  must  be  sufficient 
to  prevent  simultaneous  contact 
between  the  vehicle,  or  the  ground  lead 
of  the  vehicle,  and  the  earth  or  metallic 
structures  in  the  vicinity. 

(3)  Protection  by  isolation:  Provide  an 
effective  means  to  exclude  employees 
from  any  area  where  they  could  make 
simultaneous  contact  between  the 
vehicle  (or  conductive  parts  electrically 
connected  to  the  vehicle)  and  other 
conductive  materials.  Employers  may 
use  a  combination  of  barriers,  together 
with  effective,  interlocked  gates,  to 
ensure  that  the  system  is  deenergized 
when  an  employee  enters  the  test  area. 

Finally,  a  third  category  of  safe  work 
practices  applicable  to  employers 
performing  testing  work,  which 
complements  the  first  two  safety  work 
practices  of  safeguarding  and  grounding, 
involves  work  practices  associated  with 
the  installation  of  control  and 
measurement  circuits  used  at  test 
facilities.  Employers  must  adopt  the 
practices  necessary  for  the  protection  of 
personnel  and  equipment  from  the 
hazards  of  high-voltage  or  high-power 
testing  for  every  test  using  special 
signal-gathering  equipment  (that  is, 
meters,  oscilloscopes,  and  other  special 
instruments).  In  addition,  special 
settings  on  protective  relays  and 
reexamination  of  backup  schemes  may 
be  necessary  to  ensure  an  adequate  level 
of  safety  during  the  tests  or  to  minimize 
the  effects  of  the  testing  on  other  parts 
of  the  system  under  test.  Accordingly, 
final  paragraphs  (e)(1)  through  (e)(4) 
address  the  principal  safe  work 
practices  associated  with  control  and 
measuring  circuits  used  in  the  test  area. 

Generally,  control  wiring,  meter 
connections,  test  leads,  and  cables 
should  remain  within  the  test  area. 
Paragraph  (e)(1),  which  is  being  adopted 
without  substantive  change  from  the 
proposal,  contains  requirements  to 
minimize  hazards  involving  test  wiring 
routed  outside  the  test  area.  The 
employer  may  not  run  control  wiring, 
meter  connections,  test  leads,  or  cables 
from  a  test  area  unless  contained  in  a 
grounded  metallic  sheath  and 
terminated  in  a  grounded  metallic 
enclosure  or  unless  the  employer  takes 
other  precautions  that  it  can 
demonstrate  will  provide  employees 
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witli  equivalent  safety,  such  as  guarding 
the  area  so  that  employees  do  not  have 
access  to  parts  that  could  be  hazardous. 

l\aragraph  (e)(2),  which  is  being 
adopted  without  .substantive  change 
from  the  proposal,  prevents  po.ssible 
hazards  that  ari.se  from  inadvertent 
contact  with  energized  accessible 
terminals  or  parts  of  meters  and  other 
te.st  in.stmments.  Employers  must  isolate 
meters  and  instruments  with  such 
terminals  or  parts  from  employees 
performing  tests.  If  an  employer 
provides  isolation  by  locating  test 
equipment  in  metal  compartments  with 
viewing  windows,  the  employer  must 
also  provide  interlocks  that  interrupt  the 
power  supply  when  someone  opens  the 
compartment  cover. 

Paragraph  (e)(3)  of  the  final  rule 
addresses  protecting  temporary  wiring 
and  its  connections  from  damage.  This 
paragraph  requires  the  employer  to 
protect  temporary  wiring  and  its 
connections  against  damage,  accidental 
interruptions,  and  other  hazards.  This 
paragraph  also  requires  employers  to 
keep  the  functional  wiring  used  for  the 
test  set-up  (that  is,  signal,  control, 
ground,  and  power  cables)  separate  from 
each  other  to  the  maximum  extent 
possible,  thereby  minimizing  the 
coupling  of  hazardous  voltages  into  the 
control  and  measuring  circuits. 
Paragraph  (e)(3)  in  the  proposal  would 
have  required  employers  to  secure 
“[t]he  routing  and  connections  of 
temporary  wiring”  against  hazards. 
Paragraph  (e)(3)  of  the  final  rule  clarifies 
that  the  employer  has  to  protect  the 
temporary  wiring  and  its  connections 
against  hazards. 

Paragraph  (e)(4)  of  the  final  rule 
identifies  a  final  safety  work  practice 
requirement  related  to  control  circuits. 
This  paragraph,  which  is  being  adopted 
without  substantive  change  from  the 
proposal,  requires  the  presence  of  a  test 
observer  in  the  test  area  during  the 
entire  test  period  if  employees  will  be 
in  the  area.  The  test  observer  must  be 
capable  of  immediately  deenergizing  all 
test  circuits  for  safety  purposes. 

Since  the  conditions  for  conducting 
field  tests  differ  in  important  respects 
from  those  for  laboratory  tests, 
employers  must  take  extra  care  to 
ensure  appropriate  levels  of  safety. 
Under  field  test  conditions,  employers 
usually  do  not  provide  permanent 
fences  and  gates  for  isolating  the  field 
test  area,  nor  is  there  a  permanent 
conduit  for  the  instrumentation  and 
control  wiring.  Additional  hazards 
include  sources  of  high-voltage  electric 
energy  in  the  vicinity,  other  than  the 
source  of  test  voltage. 

It  is  not  always  possible  in  the  field 
for  the  employer  to  erect  fences  and 


interlocked  gates  to  prevent  employee 
ingress  into  a  te.st  area,  as  is  po.s.sible 
during  laboratory  to.sting.  Cionsequently, 
as  described  earlier  under  the  summary 
and  explanation  for  final  paragraph 
(c)(3),  employers  must  u.se  readily 
recognizable  means  to  discourage  such 
ingress  during  field  testing. 

Accordingly,  final  paragraph  (f)(1) 
requires  employers  to  adopt  safety 
practices  that  provide  for  a  safety  check 
of  temporary  and  field  test  areas  before 
employees  begin  each  group  of 
continuous  tests  (that  is,  a  series  of  tests 
conducted  one  immediately  after 
another).  Final  paragraph  (f)(2)  provides 
that  the  test  operator  responsible  for  the 
testing  verify,  before  the  initiation  of  a 
continuous  period  of  testing,  the  status 
of  several  safety  conditions.  These 
conditions  include  the  state  and 
placement  of  barriers  and  safeguards, 
the  condition  of  status  signals,  the 
marking  and  availability  of  disconnects, 
the  provision  of  clearly  identifiable 
ground  connections,  the  provision  and 
use  of  necessary  personal  protective 
equipment,  and  the  separation  of  signal, 
ground,  and  power  cables.  OSHA 
adopted  paragraphs  (f)(1)  and  (f)(2) 
without  substantive  change  from  the 
proposal. 

Section  1926.964,  Overhead  Lines  and 
Live-Line  Barehand  Work 

As  noted  in  paragraph  (a)(1), 

§  1926.964  of  the  final  rule  applies  to 
work  performed  on  or  near  overhead 
lines  and  equipment.  The  types  of  work 
performed  on  overhead  lines  and 
addressed  by  this  section  include  the 
installation  and  removal  of  overhead 
lines,  live-line  barehand  work,  and  work 
on  towers  and  structures,  which 
typically  expose  employees  to  the 
hazards  of  falls  and  electric  shock. 

Section  1926.955  of  existing  Subpart 
V  covers  overhead  lines.  As  OSHA 
noted  in  the  preamble  to  the  proposal, 
several  requirements  in  the  existing 
standard  are  redundant,  and  the  Agency 
believes  the  existing  section  needs 
better  organization  (70  FR  34878).  For 
example,  existing  paragraphs  (c)  and  (d) 
both  apply  to  the  installation  of  lines 
parallel  to  existing  lines.  Existing 
paragraph  (c)(3)  requires  the  employer 
to  ground  lines  being  installed  where 
there  is  a  danger  of  hazardous  induced 
voltage,  unless  the  employer  makes 
provisions  to  isolate  or  insulate 
employees.  Paragraph  (d)(1)  of  existing 
§  1926.955  contains  a  similar 
requirement,  and  the  rest  of  paragraph 
(d)  specifies  exactly  how  employers  are 
to  install  the  grounding. 

Paragraph  (q)  of  existing  §  1910.269 
also  addresses  work  on  overhead  lines. 
When  OSHA  proposed  to  revise  Subpart 


V,  the  Agency  .stated  that  it  believed  that 
“the  newer  standard  is  much  better 
organized,  contains  no  redundancies, 
and  better  protects  employees  than  the 
older  construction  standard”  (70  FR 
34878).  Therefore,  the  Agency  used 
oxi.sting  §  1910.269(q),  rather  than 
existing  §  1926.955,  as  the  base 
document  in  developing  proposed 
§  1926.964.  However,  OSHA  also 
proposed  requirements  for  §  1926.964 
that  the  Agency  took  from  existing 
§  1926.955  pertaining  specifically  to 
construction  work.  (Paragraph  (q)  of 
existing  §  1910.269  does  not  contain 
these  requirements,  because  it  does  not 
apply  to  construction.)  For  example, 
OSHA  included  the  requirements  of 
existing  §  1926.955(b),  which  applies  to 
metal-tower  construction,  in  the 
proposed  revision  of  Subpart  V. 

Paragraph  (a)(2),  which  is  being 
adopted  without  substantive  change 
from  the  proposal,  requires  the 
employer  to  determine  that  elevated 
structures  such  as  poles  and  towers  are 
strong  enough  to  withstand  the  stresses 
imposed  by  the  work  employees  will 
perform  on  them.  For  example,  if  the 
work  involves  removing  and  reinstalling 
an  existing  line  on  a  utility  pole,  the 
pole  must  withstand  the  weight  of  the 
employee  (a  vertical  force)  and  the 
forces  resulting  from  the  release  and 
replacement  of  the  overhead  line  (a 
vertical  and  possibly  a  horizontal  force). 
The  additional  stress  involved  may 
cause  the  pole  to  break,  particularly  if 
the  pole  is  rotted  at  its  base.  If  the  pole 
or  structure  cannot  withstand  the 
imposed  loads,  the  employer  must 
reinforce  the  pole  or  structure  so  that 
failure  does  not  occur.  This  rule  protects 
employees  from  hazards  posed  by  the 
failure  of  a  pole  or  other  elevated 
structure.  OSHA  took  this  requirement, 
which  is  equivalent  to  existing 
§  1926.955(a)(2),  (a)(3),  and  (a)(4),  from 
existing  §  1910.269(q)(l)(i). 

In  ascertaining  whether  a  wood  pole 
is  safe  to  climb,  as  required  under 
paragraph  (a)(2),  it  is  important  to  check 
the  actual  condition  of  the  pole  for  the 
presence  of  decay  or  other  conditions 
adversely  affecting  the  strength  of  the 
pole.'*26  Appendix  D  to  Subpart  V 
contains  methods  of  inspecting  and 
testing  the  condition  of  wood  structures 
before  employees  climb  those 
structures.  OSHA  took  these  methods. 


■*26  In  some  cases,  the  host  employer  will  know 
about  the  condition  of  a  pole,  such  as  when  the  host 
employer  has  results  from  a  pole-inspection 
program.  Host  employers  must  pass  any  such 
information  to  employees  (as  required  by  final 
§  1926.952(a)(1))  and  contractors  (as  required  by 
final  §  1926.950(c)(l)(ii)).  However,  in  most  cases, 
the  employee  at  the  worksite  will  still  need  to 
inspect  the  structure  for  deterioration  to  determine 
whether  it  is  safe  to  climb. 
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which  employers  can  use  in 
ascertaining  whether  a  wood  structure  is 
capable  of  sustaining  the  forces  imposed 
by  an  employee  climbing  it,  from 
Appendix  D  to  existing  §  1910.269.  Note 
that  the  employer  also  must  ascertain 
whether  the  pole  is  capable  of 
sustaining  any  additional  forces 
imposed  on  it  during  the  work,  such  as 
the  weight  of  employees  working  on  it, 
the  weight  of  any  new  or  replaced 
equipment  installed  on  it,  and  forces 
resulting  from  putting  tension  on 
conductors  and  guys.  A  note  to  this 
effect  follows  paragraph  (aK2).  The  note 
also  references  Appendix  D. 

The  employer  can  comply  with  final 
paragraph  (a)(2)  by  ensuring  that  the 
design  of  support  structures  can 
withstand  the  stresses  involved,  training 
employees  in  proper  inspection  and 
evaluation  techniques,  and  enforcing 
company  rules  that  adhere  to  the 
standard.  OSHA  notes  that  employees  in 
the  field  do  not  necessarily  have 
structural  engineering  skills,  so  in  many 
situations — such  as  those  involving  the 
installation  of  new,  heavier,  equipment 
in  place  of  older,  lighter,  equipment — 
the  employer  might  need  to  have  its 
engineering  staff  conduct  engineering 
analyses  to  ensure  that  the  pole  can 
withstand  the  stresses  involved. 
(Typically,  utilities  perform  this  task  in 
the  initial  design  of  the  system  or  when 
they  plan  changes  to  it.)  In  such 
situations,  the  Agency  still  expects  the 
employer  to  have  the  determination  of 
the  condition  of  the  pole  or  structme 
made  at  the  worksite  by  an  employee 
who  is  capable  of  making  this 
determination. 

When  employees  handle  a  pole  near 
overhead  lines,  it  is  necessary  to  prevent 
the  pole  from  contacting  exposed, 
energized  lines.  Paragraph  (a)(3)(i)  of 
final  §  1926.964  prohibits  letting  the 
jiole  come  into  direct  contact  with 
exposed,  energized  overhead 
conductors.  One  measure  commonly 
used  to  prevent  such  contact  involves 
pidling  conductors  away  from  the  area 
where  the  pole  will  go.  OSHA  took  final 
paragraph  (a)(3)(i),  which  is  equivalent 
to  existing  §  1926.955(a)(5)(i),  from 
existing  §  1910.269(q)(l)(ii). 

Mr.  Brian  Erga  with  ESCI 
recommended  that  OSHA  revise  this 
section  to  specify  the  measures  that 
employers  must  take  if  employees  bring 
poles  within  the  minimum  approach 
distance,  explaining: 

Poles  whether  wood,  steel  or  concrete  are 
conductive,  often  very  conductive,  and 
should  never  enter  MAD  without  insulated 
cover-up.  However,  the  task  of  taking  poles 
into  MAD  is  conducted  thousands  of  times 
each  day  across  the  US.  OSHA  needs  to 


insure  that  safe  work  practices  are  used  when 
working  with  poles.  [Ex.  0155] 

Paragraph  (a)(3)(i)  of  the  final  rule 
protects  employees  against  injury  from 
contact  with  conductors  knocked  down 
by  poles  being  set,  moved,  or  removed. 
OSHA  did  not  design  this  paragraph 
primarily  to  protect  against  electric 
shock  caused  by  approaching  too 
closely  to  energized  parts.  OSHA  agrees 
with  Mr.  Erga  that  poles  are  conductive 
and  that  employees  must  not  take  them 
within  the  minimum  approach  distance 
of  energized  parts.  However,  final 
§  1926.960(c)(l)(iii)  already  prohibits 
employees  from  taking  any  conductive 
object  closer  to  exposed  energized  parts 
than  the  employer’s  established 
minimmn  approach  distance,  unless 
employers  take  certain  protective 
measures.  The  Agency  believes  that  it  is 
unnecessary  to  repeat  those 
requirements  or  alter  them  here. 
However,  it  is  possible  that  the 
preamble  to  the  proposal  prompted  Mr. 
Erga’s  comment;  the  preamble  indicated 
that  “[mjeasures  commonly  used  to 
prevent .  .  .  contact  [between  poles  and 
lines]  include  installation  of  insulating 
guards  on  the  pole”  (70  FR  34879).  In 
light  of  Mr.  Erga’s  apparent  confusion, 
OSHA  did  not  include  this  example  in 
the  final  explanation  for  paragraph 
(a)(3)(i).  In  any  event,  Mr.  Erga’s 
recommendation  does  not  protect 
employees  from  injury  by  conductors 
knocked  down  by  poles.  Therefore, 
OSHA  is  adopting  paragraph  (a)(3)(i) 
substantively  as  proposed. 

Paragraph  (a)(3)(ii)  requires  the 
employer  to  ensure  that  employees  who 
handle  a  pole  while  setting,  moving,  or 
removing  it  near  an  exposed  energized 
overhead  conductor  use  electrical 
protective  equipment  or  insulated 
devices  and  do  not  contact  the  pole  with 
uninsulated  parts  of  their  bodies.  OSHA 
took  this  provision  from  existing 
§  1910.269(q)(1)(iii).  NIOSH  supported 
proposed  paragraph  (a)(3)(ii),  noting 
that  “|o]lec;trocutions  have  oc;currod 
when  ground  workers  not  wearing  PPl’] 
wore  guiding  polos  into  holes  and  a 
poworlino  was  contacted”  (Ex.  0130). 
OSHA  is  adopting  paragraph  (a)(3)(ii) 
without  change  from  the  proposal. 

Existing  §  1926.955(a)(6)(i),  which 
OSHA  did  not  adopt  in  final  §  1926.964, 
requires  employers  to  ensure  that 
employees  standing  on  the  ground  do 
not  contact  equipment  or  machinery 
that  is  working  adjacent  to  energized 
lines  or  equipment,  unless  the 
employees  are  using  suitable  electrical 
protective  equipment.  The  final  rule 
covers  the  hazards  of  using  mechanical 
equipment  near  energized  parts  in 
§  1926.959,  discussed  earlier  in  this 


section  of  the  preamble,  and  the  Agency 
does  not  believe  that  there  is  a  need  for 
redundancy  in  §  1926.964.  In  fact, 

OSHA  designed  the  final  rule  to 
eliminate  the  redundant  and  conflicting 
requirements  contained  in  existing 
Subpart  V.  OSHA  notes  that  it  also  left 
existing  §  1926.955(a)(5)(ii),  (a)(6)(ii), 
and  (a)(8)  out  of  final  §  1926.964 
because  final  §  1926.959  already 
adequately  covers  the  hazards  addressed 
by  these  provisions  (that  is,  hazards 
related  to  operation  of  mechanical 
equipment  near  energized  parts). 

Paragraphs  (a)(3)(i)  and  (a)(3)(ii) 
protect  employees  from  hazards  caused 
by  falling  power  lines  and  by  the  pole’s 
contacting  the  line.  They  apply  in 
addition  to  other  applicable  provisions, 
including  requirements  in  final 
§  1926.959(d)  for  operations  involving 
mechanical  equipment  and  in  final 
§  1926.960(c)(l)(iii)  for  minimum 
approach  distances. 

To  protect  employees  from  falling  into 
holes  dug  for  poles,  paragraph  (a)(3)(iii), 
which  is  being  adopted  without 
substantive  change  from  the  proposal, 
requires  employers  to  physically  guard 
the  holes,  or  ensure  that  employees 
attend  the  holes,  whenever  anyone  is 
working  nearby.‘*27  OSHA  took  this 
provision,  which  is  equivalent  to 
existing  §  1926.955(a)(7),  from  existing 
§  1910.269(q)(l)(iv). 

Paragraph  (b)  addresses  the 
installation  and  removal  of  overhead 
lines.  OSHA  took  the  provisions 
contained  in  this  paragraph  from 
existing  §  1910.269(q)(2),  which  OSHA 
based  in  large  part  on  existing 
§  1926.955(c)  (stringing  and  removing 
deenergized  conductors)  and 
§  1926.955(d)  (stringing  adjacent  to 
energized  linos).  However,  the  final 
rule,  as  with  existing  §  1910.269(q)(2), 
combines  these  provisions  into  a  single 
jiaragraph  (b).  OSHA  believes  that  these 
jnovisions,  which  (X)mbine  and  simplify 
the  construction  requirements  for 
stringing  overhead  lines,  will  he  easier 
for  employers  and  employees  to 
understand.  OSHA  added  “(overhead 
lines)”  after  “overhead  conductors  or 
cable”  in  the  introductory  text  to 
paragraph  (b)  in  the  final  rule  to  clarify 
that  paragraph  (h)  uses  these  terms 
synonymously. 

Paragraph  (b)(1)  requires  employers  to 
take  precautions  to  minimize  the 
possibility  that  conductors  and  cables, 
during  installation  and  removal,  will 
contact  energized  power  lines  or 
equipment.  This  paragraph  requires 


427  For  the  purpose  of  §  1926.964(a)(3)(iii), 
"nearby”  means  that  an  employee  on  the  ground  is 
near  enough  to  the  hole  that  he  or  she  could  fall 
into  it. 
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employers  to  do  so  by  stringing 
conductors  using  the  tension-stringing 
method  (which  keeps  the  conductors  off 
the  ground  and  clear  of  energized 
circuits)  or  by  using  barriers,  such  as 
rope  nets  and  guards  (which  physically 
prevent  one  line  from  contacting 
another).  Employers  also  may  use 
equivalent  measures.  This  paragraph 
protects  employees  against  electric 
shock  and  against  the  effects  of 
equipment  damage  resulting  from 
accidental  contact  between  the  line  and 
energized  parts  during  line  installation 
and  removal. 

Ms.  Salud  Layton  with  the  Virginia, 
Maryland  and  Delaware  Association  of 
Electric  Cooperatives  asked  the  Agency 
to  “clarify  that  this  requirement  is 
necessary  to  avoid  hazards  only  when 
crossing  or  paralleling  existing 
energized  cables  and  conductors”  (Ex. 
0175). 

OSHA  generally  agrees  with  this 
comment,  but  notes  that  the  required 
precautions  are  necessary  whenever  the 
lines  can  contact  any  energized  parts, 
not  just  existing  energized  cables  and 
conductors.  Therefore,  to  clarify  the 
rule,  the  Agency  added  the  clause 
“[w]hen  lines  that  employees  are 
installing  or  removing  can  contact 
energized  parts”  at  the  beginning  of 
final  paragraph  (b)(1). 

Even  though  the  precautions  taken 
under  paragraph  (b)(1)  minimize  the 
possibility  of  accidental  contact,  there  is 
still  a  significant  residual  risk  that  the 
line  could  contact  energized  parts 
during  installation  or  removal  of  the 
line.  In  the  1994  rulemaking  on 
§  1910.269,  OSHA  concluded  that  the 
hazards  posed  during  line  installation  or 
removal  were  equivalent  to  the  hazards 
posed  during  the  operations  of 
mechanical  equipment  near  energized 
parts  (59  FR  4406).  Employee  expo.sure 
to  hazardous  differences  in  jjotential 
occurs  if,  during  in.stallation  or  removal 
of  the  line,  the  conductor  or  the 
(Xjuipment  in.stalling  or  removing  the 
conductor  contacts  an  energized  part. 
The  methods  of  protection  employers 
can  apply  also  are  the  same  in  both 
cases,  rherefore,  the  Agency  concluded 
that  the  approach  applied  to  the  hazard 
associated  with  contact  between 
mechanical  equipment  and  overhead 
lines  also  should  apply  to  the  hazard 
associated  with  contact  between  an 
existing  energized  conductor  and  a  line 
during  installation  and  removal  of  the 
line.  Accordingly,  paragraph  (b)(2)  of 
proposed  §  1926.964  adopted  the 
requirements  of  proposed 
§  1926.959(d)(3)  by  reference  for 
conductors,  cables,  and  pulling  and 
tensioning  equipment  in  situations  in 
which  employees  install  or  remove 


conductors  or  cables  close  enough  to 
energized  conductors  that  certain 
failures  (in  the  pulling  or  tensioning 
equipment,  the  conductor  or  cable  being 
pulled,  or  the  previously  installed  lines 
or  equipment)  could  energize  the 
pulling  or  tensioning  equipment, 
conductor,  or  cable.  Therefore,  the 
proposal  essentially  provided  that  the 
employer  would  have  to  institute 
measures  to  protect  employees  from 
hazardous  differences  in  potential  at  the 
work  location.  (See  the  discussion  of 
final  §  1926.959(d)(3)  and  Appendix  C 
to  Subpart  V  for  acceptable  methods  of 
compliance.) 

Mr.  Brian  Erga  with  ESCI 
recommended  that  the  heading  to 
paragraph  (b)(2)  be  shortened  from 
“Conductors,  cables,  and  puling  and 
tensioning  equipment”  to  “Pulling  and 
Tensioning  Equipment”  (Ex.  0155).  Mr. 
Erga  also  proposed  extensive  new 
language  for  this  provision,  explaining; 

[ESCI’s]  proposed  changes  to 
1926.694(b)(2)  [use]  current  industry  safe 
work  practices  accepted  in  the  electrical 
industry  and  supported  by  IEEE  516  Section 
7.5  and  IEEE  1048  Section  10.  These  changes 
are  the  current  thinking  of  the  industry  and 
should  be  followed  to  protect  workers  near 
mechanical  equipment.  [Id.] 

As  discussed  earlier  in  this  section  of 
the  preamble,  Mr.  Erga  made  a  similar 
proposal  with  respect  to  proposed 
§  1926.959(d)(3)  [id.).  OSHA  rejected 
that  proposal.  (See  the  summary  and 
explanation  for  final  §  1926.959(d)(3), 
earlier  in  this  section  of  the  preamble.) 
The  Agency  is  declining  to  adopt  Mr. 
Erga’s  proposal  here  for  the  same 
reasons.  In  addition,  OSHA  believes  that 
it  is  important  for  the  final  rule  to  allow 
employers  to  set  the  same  procedures 
for  protecting  pulling  and  tensioning 
equipment  as  they  sot  for  other  types  of 
mechanical  equipment:  the  hazards,  and 
the  methods  of  protecting  employees, 
are  the  same.  The  Agency  declines  to 
change  the  heading  for  this  paragraph, 
as  suggested  by  Mr.  Erga,  because  this 
j)aragraph  applies  not  only  to  pulling 
and  tensioning  equipment,  hut  to 
conductors  and  cables  as  well. 

Therefore,  CJSHA  adopted  paragraph 
(h)(2)  substantially  as  proposed.  In  the 
final  rule,  OSHA  replaced  the  word 
“wire”  with  “conductor”  for 
con.sistency,  as  proposed 
§  1926.964(b)(2)  used  these  words 
interchangeably. 

Mr.  James  Junga  with  Local  223  of  the 
Utility  Workers  Union  of  America 
requested  clarification  of  proposed 
paragraph  (b)(2)  as  it  applies  to  pulling 
underground  cables  up  a  pole  (Ex. 

0197).  First,  he  asked  if  this  provision 
addressed  the  stress  that  the  pulling 
operation  puts  on  the  pole  [id.).  OSHA 


notes  that  it  addressed  these  hazards  in 
final  paragraph  (a)(2),  which  requires 
the  employer  to  determine  that  elevated 
structures  such  as  poles  and  towers  are 
strong  enough  to  withstand  the  stresses 
imposed  by  the  work  employees  will 
perform.  In  making  that  determination, 
the  employer  must  consider  the  stresses 
imposed  by  pulling  underground  cables 
up  a  pole. 

Second,  Mr.  Junga  asked  whether 
paragraph  (b)(2)  applies  to  pulling 
operations  when  employees  pull  an 
underground  cable  up  a  pole  between 
energized  conductors.  OSHA  considers 
an  underground  cable-pulling  operation 
to  fall  imder  the  overhead  line 
provisions  whenever  employees  pull  the 
“underground”  cable  up  a  pole  or  other 
overhead  structure  because  the  cable  is 
an  overhead  line  where  the  cable  rises 
overhead.  Thus,  the  precautions  in  final 
paragraph  (b)(2)  apply  when  employees 
pull  an  underground  cable  up  a  pole 
close  enough  to  energized  conductors 
that  the  specified  failures  could  energize 
the  pulling  or  tensioning  equipment  or 
the  cable. 

Paragraph  (b)(3),  which  is  being 
adopted  without  substantive  change 
from  the  proposal,  requires  the  disabling 
of  the  automatic-reclosing  feature  of  the 
devices  protecting  any  circuit  for 
conductors  energized  at  more  than  600 
volts  and  that  pass  under  conductors 
employees  are  installing  or  removing.  If 
the  employer  did  not  make  the 
automatic-reclosing  feature  inoperable, 
it  would  cause  the  circuit  protective 
devices  to  reenergize  the  circuit  after 
they  had  tripped,  exposing  the 
employees  to  additional  or  more  severe 
injury. 

Final  paragraph  (b)(1)  requires  the  use 
of  techniques  that  minimize  the 
possibility  of  contact  between  existing 
and  new  conductors.  Final  paragraph 
(b)(2)  requires  the  ii.se  of  mea.sures  that 
jirotect  employees  from  hazardous 
differences  in  potential.  Those  two 
jiaragraphs  provide  the  primary 
protection  to  employees  installing 
conductors.  Final  paragraph  (b)(3)  is  a 
redundant  form  of  protection;  it 
jirovides  an  additional  mea.sure  of  .safety 
in  ca.se  the  employer  violates  the  first 
two  provisions.'*^**  Therefore,  this 
paragraph  applies  only  to  c;ircuit 
reclosing  devices  designed  to  permit  the 
disabling  of  the  automat ic-reclo.sing 
feature.  The  Agency  believes  that  the 


'’^“Disabling  the  reclosing  feature  of  circuit 
prottictive  devices  does  not  provide  any  protection 
against  initial  contact  with  the  energized  circuit 
involved.  It  only  prevents  the  devices  from 
reenergizing  the  circuit  after  they  open  it  on  a  fault 
condition  as  would  occur,  for  example,  when  a  line 
an  employee  is  stringing  drops  onto  an  energized 
conductor. 
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combination  of  final  paragraphs  (bKl), 
(b)(2),  and  (b)(3)  will  provide  effective 
protection  to  employees  against  the 
electrical  hazards  associated  with 
installing  or  removing  lines  near 
energized  parts. 

OSHA  proposed  paragraph  (b)(4)  to 
protect  workers  from  the  hazard  of 
induced  voltage  on  lines  they  are 
installing  near  (and  usually  parallel  to) 
other  energized  lines.  Proposed 
paragraph  (b)(4)  contained 
supplemental  provisions  on  grounding 
that  would  have  applied,  in  addition  to 
grounding  requirements  elsewhere  in 
Subpart  V.  The  proposed  paragraph 
generally  would  have  required 
employers  to  ground  these  lines  to 
minimize  the  voltage  and  protect 
employees  handling  the  lines  from 
electric  shock  when  there  was  a  hazard 
from  induced  voltage. 

Proposed  paragraph  (b)(4)  provided 
that,  before  employees  install  lines 
j)arallol  to  exi.sting  energized  lines,  the 
em])loyer  would  have  to  determine  the 
a])])roximate  voltage  to  he  induced  in 
the  lUiw  lines  or  as.siime  tliat  the 
induced  voltage  would  he  hazardous. 
Additionally,  tin;  ])roj)osal  woidd  have 
permitted  einj)h)yers  to  treat  the  line  as 
energized  rather  than  conij)ly  with  tlu; 
grounding  re(|idr(mi(mts  contained  in 
|)ropo.sed  |)aragraph  (h)(4).  As  |)ropo.s(!d, 
paragra|)h  (h)(4)  contained  live 
r(K|nireinents  that  would  havea|)plied 
imhi.ss:  (a)  The  employer  conhl 
demonstrate  that  tlie  lin(;s  being 
installed  were  not  subject  to  tlu; 
induction  of  hazardous  voltage  or  (h)  the 
lines  wen;  treatcul  as  energized.  Tluise 
])rovisions  wmdd  have  nujuired 
(!m])loyers  to: 

(1)  Install  grounds  on  each  hare 
conductor  in  increments  of  no  more 
than  2  miles  (proposed  paragraph 
(h)(4)(i)): 

(2)  Ensure  that  grounds  remain  in 
place  until  completion  of  the 
installation  between  dead  ends 
(proposed  paragraph  (b)(4)(ii)); 

(3)  Remove  grounds  as  the  last  phase 
of  aerial  cleanup  (proposed  paragraph 
(b)(4)(iii)); 

(4)  Install  grounds  at  each  work 
location  and  at  all  open  dead-end  or 
catch-off  points  or  the  next  adjacent 
structure  when  employees  are  working 
on  bare  conductors  (proposed  paragraph 
(b)(4)(iv));  and 

(5)  Bond  and  ground  bare  conductors 
before  splicing  them  (proposed 
paragraph  (b)(4)(v)). 

Mr.  Brian  Erga  with  ESCI  objected  to 
the  requirements  in  proposed  paragraph 
(b)(4),  maintaining  that  the  proposed 
provisions  had  serious  flaws  that  posed 
hazards  to  employees  (Exs.  0155,  0471; 
Tr.  1254-1256).  He  proposed  alternative 


provisions  to  protect  workers  installing 
lines  from  hazards  associated  with  the 
lines  becoming  energized  either  through 
contact  with  energized  parts  or  by 
electromagnetic  or  electrostatic 
induction  (id.).  He  explained: 

[Sjeveral  paragraphs  in  the  current  section 
of  OSHA  1910.269(q)  and  the  proposed 
section  of  OSHA  1926.964  are  simply  wrong 
and  “old  school.”  Much  of  the  current  and 
proposed  regulations  rely  on  theories  and 
beliefs  that  have  been  found  to  be  totally 
incorrect  and  in  some  cases  deadly  wrong. 

OSHA  1910.269(q)(2)(iv)  and 
1926.964(b)(4)(i)  requires: 

(i)  Each  bare  conductor  shall  be  grounded 
in  increments  so  that  no  point  along  the 
conductor  is  more  than  3.22  km  (2  miles) 
from  a  ground. 

(ii)  If  employees  are  working  on  bare 
conductors,  grounds  shall  also  be  installed  at 
each  work  location  where  these  employees 
are  working  and  grounds  shall  bo  installed  at 
all  open  dead-ends  or  catch-off  points  or  the 
next  adjacent  structure. 

O.SHA  1926.964(l))(4)(i)  through  (h)(4)(iv) 
))rovides  no  juotection  and  cannot  he 
justified  with  today’s  knowledge  of 
e(|uipotential  grounding  ])roc(!dure.s.  Tliesc! 
))rocedur(!S  are  not  .svq)])orte(l  in  any  industry 
piil)lishe(l  documents  and  contradicts  IEEE 
1()4«. 

.  .  .  ESdl  has  y(!l  to  find  an  industry  exjaMt 
wild  can  ex|)lain  tlie  reason  forO.SIIA 
l!t1().26!l((i)(2)(iv)  and  1fl2(i.!l64(l))(4)(i).  In 
fact  these  |)rocedures  create  l(!thal  hazards  on 
d(!-energized  I ines  and  e(|nipinent  for 
workers.  Again,  these;  rides  are  from  the  days 
wh(;n  we  lieliiived  in  safety  of  “fiilt  hats”  and 
tlie  "horse  and  hnggy.” 

Documented  fatal  accidents  provi;  multiple 
sets  of  grounds  on  the  same  d(;-energized  line 
can  create  electrostatic  induction  at  liithal 
levi;ls.  On  Decemher  16,  2060,  Oonnecticut 
Eight  and  I’ower  sustained  a  fatal  accident 
when  a  (pialified  worker  was  electrocuted  on 
a  grounded  static  wire,  of  a  ile-energized  and 
grounded  line  that  was  grounded  in  multiple 
locations  along  the  lines  route  .... 

IEEE  1048-2003,  Section  4.4.2  “Magnetic 
coupling  under  normal  conditions”  discusses 
the  hazard  developed  by  closing  the  .station 
ground  switches  and  installing  grounds  at  the 
worksite  (use  of  multiple  grounds  at  multiple 
locations  along  the  line).  This  hazard  can  be 
easily  eliminated  by  grounding  at  one 
location;  the  worksite  with  [an  equipotential 
zone]. 

Other  industry  studies  have  shown  that 
more  than  one  personal  protective  ground, 
installed  at  the  work  location,  does  nothing 
but  create  additional  hazards.  [Ex.  0471] 

Mr.  Erga’s  comment  convinced  the 
Agency  that  multiple  unnecessary 
grounds  can  lead  to  injury  and  that 
proposed  paragraph  (h)(4),  which 
provided  for  multiple  redundant 
grounds,  is  therefore  insufficiently 
protective.  Furthermore,  OSHA  notes 
that  other  provisions  in  the  standard 
that  require  protective  grounding 
impose  performance  requirements  that 
protect  employees  from  hazardous 


differences  in  potential.  For  example, 
final  §  1926.962(c)  requires  temporary 
protective  grounds  to  be  placed  on 
deenergized  conductors  to  prevent 
employee  exposure  to  hazardous 
differences  in  electric  potential. 
Paragraph  (d)(3)(iii)  of  final  §  1926.959 
requires  employers  to  protect  each 
employee  from  hazards  that  might  arise 
from  mechanical  equipment’s 
contacting  energized  lines,  including 
protection  from  hazardous  differences 
in  electric  potential.  OSHA  decided  to 
adopt  a  similar  provision  here.  First,  the 
Agency  divided  paragraph  (b)(4)  of 
proposed  §  1926.964  into  two 
paragraphs.  Final  paragraph  (b)(4)(i), 
which  is  described  further  later  in  this 
section  of  the  preamble,  contains  the 
first  sentence  from  the  introductory  text 
to  propo.sed  paragraph  (b)(4)  without 
.substantive  change.  Paragraph  (h)(4)(ii), 
which  replaces  the  last  sentence  of  the 
introductory  text  to  proposed  paragraph 
(i))(4)  and  j)ro])osed  paragraphs  (h)(4)(i) 
tiu'ough  (h)(4)(v),  sets  the  employer’s 
obligation  to  protect  (oiiployees  from 
hazardous  difhirences  in  jioteiitial 
mile.ss  the  lines  employees  are  installing 
are  not  subject  to  the  induction  of  a 
hazardous  voltage  or  unle.ss  the  lines  are 
treated  as  energized.  I*aragra|)h  (l))(4](ii) 
of  the  final  rule  reads  as  follows: 

I  liilcss  tin;  cinpliiyiir  ciiii  (liiinonslriili;  lliiil 
llii;  linns  llwil  iiiMiiliiyoos  iiri;  iiisliillinq  an;  not 
siihjccl  III  tin;  iniliiction  of  a  liazariliiiis 
viillagi;  or  iuiIiisk  tin;  linns  an;  Irnalnil  as 
nnnrgiznd,  lnin|)(ii'ai'y  jirolnclivn  ginnnils 
shall  hn  placnd  at  such  Ideations  and 
arrangnd  in  such  a  inannni'  that  Ihn  ninploynr 
can  dninonsirain  will  jinivnnt  nxjxisnrn  of 
nacli  nni])loynn  to  hazardous  difinrnnc.ns  in 
nlnctric  potential. 

OSHA  also  added  a  note  following  this 
paragraph,  similar  to  the  notes  to  final 
§§1926.959(d)(3)(iii)  and  1926.962(c), 
indicating  that  Appendix  C  contains 
guidelines  for  protecting  employees 
from  hazardous  differences  in  electric 
potential. 

OSHA  decided  against  adopting  Mr. 
Erga’s  suggested  regulatory  language. 
The  Agency  believes  that  his  proposed 
language  is  too  detailed  and  that  the 
requirement  adopted  in  the  final  rule 
appropriately  states  the  objective  in 
performance  terms.  OSHA,  however, 
considered  Mr.  Erga’s  suggested 
requirements  and  adopted  several  of 
them  as  guidelines  in  Appendix  C  to 
final  Subpart  V  for  installing  protective 
grounding  equipment  to  protect 
employees  from  hazardous  differences 
in  potential. 

As  noted  earlier,  paragraphs  (b)(4)(i) 
and  (b)(4)(ii)  of  the  final  rule  require  the 
employer  to  determine  whether  existing 
energized  lines  will  induce  hazardous 
voltage  when  lines  are  installed  parallel 
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to  the  existing  lines.  OSHA  notes  that 
the  final  rule  does  not  provide  specific 
guidance  for  determining  whether  a 
hazard  exists  due  to  induced  voltage. 

The  hazard  depends  not  only  on  the 
voltage  of  the  existing  line,  but  also  on 
the  length  of  the  line  employees  are 
installing  and  the  distance  between  the 
existing  line  and  the  new  one.  Electric 
shock,  whether  caused  by  induced  or 
other  voltage,  poses  two  different 
hazards.  First,  the  electric  shock  could 
cause  an  involuntary  reaction,  which 
could  cause  a  fall  or  other  injury. 

Second,  the  electric  shock  itself  could 
cause  respiratory  or  cardiac  arrest.  If  the 
employer  takes  no  precautions  to 
protect  employees  from  hazards 
associated  with  involuntary  reactions 
from  electric  shock,  a  hazard  exists  if 
the  induced  voltage  is  sufficient  to  pass 
a  current  of  1  milliampere  through  a 
50()-ohm  resistor.  (The  500-ohm  resistor 
r(:})res(!nts  the  rosi.stance  of  an 
einploycio.  The  1  milliampere  curnmt  is 
tlu!  threshold  of  |)er(:ej)tion.)  If  the 
(aiiployer  protects  (anploycjes  from 
injury  due  to  involuntary  reactions  from 
electric  shock,  a  hazard  (ixists  if  the 
resultant  cnrnMit  would  he  more  than  (> 
milliam|)er(‘s  (the  let-go  threshold  for 
women  '’^'•j.  OSI  lA  inclmhid  a  note  t(» 
this  effect  following  final  |)aragraph 
(h)(4). 

I'aragra|)h  (h)(5)  of  the  final  rnh; 
r(;(|nires  reel-handling  (;(|ni|)m(!nt, 
including  pulling  and  lensioinng 
e(|nipment,  to  he  in  .sale  o|)erating 
condition,  as  well  as  lev(;led  and 
aligiKid.  I’roper  .digmmmt  of  the 
.stringing  machines  will  h(;l])  j)r(!vent 
failure  of  the  (Kiuipment,  conductors, 
and  suj)j)orting  structures,  which  could 
result  in  injury  to  workers.  (ISHA  is 
adopting  this  provision  without  change 
from  the  proposal. 

The  purpose  of  final  paragraphs  (b)(6), 
(h)(7),  and  (b)(8)  is  to  prevent  failure  of 
the  line-pulling  equipment  and 
accessories.  These  provisions, 
respectively,  require  the  employer  to 
ensure  that  employees  do  not  exceed 
load  ratings  (limits)  of  the  equipment, 
require  the  repair  or  replacement  of 
defective  pulling  lines  and  accessories, 
and  prohibit  the  use  of  conductor  grips 
on  wire  rope  unless  the  manufacturer 
designed  such  grips  specifically  for  use 
in  pulling  wire  rope.  OSHA  considers 


‘'29  Electric  current  passing  through  the  body  has 
varying  effects  depending  on  the  amount  of  the 
current.  At  the  let-go  threshold,  the  current 
overrides  a  person’s  control  over  his  or  her  muscles. 
At  that  level,  an  employee  grasping  an  object  will 
not  be  able  to  let  go  of  the  object.  The  let-go 
threshold  varies  from  person  to  person;  however, 
there  are  accepted  values  for  women,  men,  and 
children.  At  6  milliamperes,  5  percent  of  women 
will  not  be  able  to  let  go.  Thus,  this  is  the  accepted 
let-go  threshold  for  women.  (See  41  FR  55698.) 


equipment  damaged  beyond 
manufacturing  specifications  or 
damaged  to  an  extent  that  would  reduce 
its  load  ratings  to  be  “defective”  for  the 
purposes  of  final  paragraph  (b)(7). 
Manufacturers  normally  provide  load 
limits  and  design  specifications,  but 
employers  also  can  find  load  limits  and 
specifications  in  engineering  and 
materials  handbooks  (see,  for  example. 
The  Lineman’s  and  Cableman’s 
Handbook,  269-Ex.  8-5).  OSHA  adopted 
paragraphs  (b)(6),  (b)(7),  and  (b)(8) 
without  substantive  revision  from  the 
proposal. 

When  employers  use  the  tension 
stringing  method,  the  pulling  rig  (which 
takes  up  the  pulling  rope  and  thereby 
pulls  the  conductors  into  place)  is 
separated  from  the  reel  stands  and 
tensioner  (which  pay  out  the  conductors 
and  apply  tension  to  them)  by  one  or 
more  spans  (tlie  distance  lietwoen  the 
structures  supporting  the  conductors). 

In  an  enuirgency,  tlie  jinlling  ecjuipinent 
()p(!rator  may  liave  to  sluit  down  the 
oj)(!ration.  l^iragrapli  (1))(9),  wliicli  is 
l)(!ing  adopttui  witliont  snl)stantivo 
cliangi!  from  tlie  propo.sal,  reijuires  the 
employer  to  ensure  tliat  employees 
maintain  reliable  comnumicalion 
between  the  reel  tender  and  the  pnlling- 
rig  operator  tlirongli  two-way  radios  or 
other  e(|nivalent  means.  ( ),SI  I A  design(;d 
this  jirovision  to  (msnre  that,  in  ca.se  of 
emergency  at  tin;  conductor  siqiply  end, 
t he  pulling  rig  o|)erator  can  shut  the 
e(|nij)ment  down  hefore  injnry-cansing 
damage  occurs. 

I’aragraph  (b)(1()),  which  is  being 
adopted  witliont  sulistantive  cliange 
from  tlie  proposal,  jiroliiliits  tlie 
ojieration  of  tlie  pulling  rig  under  unsafe 
conditions.  OSHA  included  an 
explanatory  note  following  final 
paragraph  (b)(10)  providing  examples  of 
unsafe  conditions. 

Paragraph  (b)(ll),  which  is  being 
adopted  without  substantive  change 
from  the  proposal,  generally  prohibits 
employees  from  working  directly 
beneath  overhead  operations  or  on  the 
crossarm  while  a  power-driven  device  is 
pulling  the  conductor  or  pulling  line 
and  the  conductor  or  pulling  line  is  in 
motion.  Employees  may  perform  work 
in  such  positions  only  as  necessary  to 
guide  the  stringing  sock  or  board  over  or 
through  the  stringing  sheave.  This 
provision  minimizes  employee  exposure 
to  injury  resulting  from  the  failure  of 
equipment,  conductors,  or  supporting 
structures  during  pulling  operations. 

Under  certain  conditions,  employees 
must  perform  work  on  transmission  and 
distrilDution  lines  while  they  remain 
energized.  Sometimes,  employees  use 
rubber  insulating  equipment  or  live-line 
tools  to  accomplish  this  work.  However, 


this  equipment  has  voltage  and  other 
limitations  which  make  it  impossible  to 
insulate  the  employee  performing  work 
on  energized  lines  under  all  conditions. 

In  such  cases,  usually  on  medium-  and 
high-voltage  transmission  lines, 
employees  use  the  live-line  barehand 
technique  to  perform  the  work.  When 
they  perform  work  “bare  handed,”  the 
employees  work  from  an  insulated 
aerial  platform  and  are  electrically 
bonded  to  the  energized  line.  In  this 
configuration,  there  is  essentially  no 
potential  difference  across  the  worker’s 
body,  thereby  protecting  the  employee 
from  electric  shock.  Final  paragraph  (c) 
addresses  the  live-line  barehand 
technique. 

OSHA  took  paragraph  (c)  from 
existing  §  1910.269(q)(3).  Existing 
§  1926.955(e)  contains  similar 
requirements  for  live-line  hare  hand 
work.  Tlie  following  summary  and 
explc'ination  of  final  tj  1926.964(c) 
outlines  the;  substantive  diffenmees 
betw(!eu  tliis  final  rule  and  tlie  existing 
rules. 

Hecau.se  employees  |)erform  live-line 
barehand  work  on  overhead  lines, 

O.SIIA  pro|)o.se(i  to  jilace  re(|nir(!ments 
for  this  type  of  work  in  the  section 
relating  to  work  on  overhead  lines.  This 
placement  is  consistmit  with  the 
|)laceinent  of  live-line  barehand 
re(|nireinents  in  (ixi.sting  .Snbjiart  V. 

I  lowever,  it  is  technically  |)o.ssihle  to 
perform  live-line  barehand  work  on 
other  types  of  installations  as  well  (in 
snhstations,  for  exanqile).  In  the 
preamble  to  the  jiropo.sal,  OSI  I A 
recpiested  comments  on  wliether  it 
should  consolidate  the  live-line 
barehand  reijnirements  with  the  other 
requirements  relating  to  work  on 
energized  lines  contained  in  §  1926.960. 

OSHA  received  few  comments  on  this 
issue.  Most  of  the  commenters 
recommended  leaving  the  live-line 
barehand  requirements  in  the  section  on 
overhead  line  work.  (See,  for  example, 
Exs.  0162,  0186,  0227.)  TVA 
recommended  moving  the  live-line  bare 
hand  requirements  to  §  1926.960  to 
place  all  requirements  related  to  work 
on  energized  lines  in  one  location  (Ex. 
0213).  BGE  recommended  that  the  live- 
line  barehand  requirements  stand  alone 
(Ex.  0126). 

OSHA  decided  to  keep  the  live-line 
barehand  provisions  with  the 
requirements  for  overhead  line  work. 
The  Agency  believes  that  nearly  all  live- 
line  barehand  work  is  performed  on 
overhead  lines.  In  addition,  the  inherent 
characteristics  of  the  work  and  the 
required  minimum  approach  distances 
to  grounded  objects  generally  make  it 
difficult  to  use  the  live-line  barehand 
technique  on  energized  parts  not 
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installed  overhead.  However,  OSHA  is 
making  changes  to  §  1926.964  to  clarify 
that  paragraph  (c)  applies  to  all 
harehand  work  on  energized  parts.  I’he 
Agency  is  modifying  the  title  of  final 
§  1926.964  and  the  scope  of  this  section, 
as  set  forth  in  paragraph  (a)(1),  to 
indicate  that  this  section  applies  to  live- 
line  harehand  work,  in  addition  to 
overhead  line  work.  Thus,  final 
paragraph  (c)  applies  to  live-line 
harehand  work  irrespective  of  whether 
employees  perform  this  work  on 
overhead  lines. 

Final  paragraph  (c)(1)  requires 
employers  to  train  each  employee  using, 
or  supervising  the  use  of,  the  live-line 
harehand  method  on  energized  circuits 
in  the  technique  and  safety 
requirements  of  final  §  1926.964(c).  The 
training  must  conform  to  §  1926.950(b). 
Without  this  training,  employees  would 
not  be  able  to  perform  this  highly 
specialized  work  safely.  Proposed 
paragraph  (c)(1)  incorrectly  implied  that 
only  refresher  training  needed  to  meet 
proposed  §  1926.950(b).  OSHA  revised 
the  language  in  this  provision  in  the 
final  rule  to  make  it  clear  that  the 
employee  must  complete  training 
conforming  to  final  §  1926.950(b)  and 
that  all  of  the  training  requirements  in 
§  1926.950(b)  apply. 

Before  employees  can  start  live-line 
barehand  work,  employers  must 
ascertain  the  voltage  of  the  lines  on 
which  employees  will  be  performing 
work.  This  voltage  determines  the 
minimum  approach  distances  and  the 
types  of  equipment  that  employees  can 
use.  If  the  voltage  is  higher  than 
expected,  the  minimum  approach 
distance  will  be  too  small,  and  the 
equipment  may  not  be  safe  for  use. 
Therefore,  final  paragraph  (c)(2)  requires 
employers  to  make  a  determination, 
before  any  employee  uses  the  live-line 
barehand  technique  on  energized  high- 
voltage  conductors  or  parts,  of  the 
nominal  voltage  rating  of  the  circuit,  of 
the  clearances  to  ground  of  lines  and 
other  energized  parts  on  which 
employees  will  perform  work,  and  of 
the  voltage  limitations  of  equipment 
they  will  be  using.  OSHA  is  adopting 
this  provision  largely  as  proposed.  The 
Agency  describes  two  key  revisions  in 
the  following  paragraph. 

First,  the  n^nal  rule  clarifies  that  this 
information  is  in  addition  to  the 
information  about  existing  conditions 
that  is  required  by  final  §  1926.950(d). 
Second,  final  §  1926.964(c)(2)(ii)  uses 
the  term  “clearances  to  ground”  in  place 
of  the  proposed  term  “minimum 
approach  distances  to  ground.”  OSHA 
took  this  provision  from  existing 
§  1910.269(q)(3)(ii)(B).  OSHA  took 
existing  §  1910.269(q)(3)(ii)(B),  in  turn. 


from  existing  §  1926.955(o)(2)(ii),  which 
uses  the  term  “clearances  to 
ground.” 

The  term  “clearances  to  ground”  in 
existing  §  1926.955(e)(2)(ii)  refers  to  the 
clear  distance  between  energized  parts 
and  ground.  That  term,  not  “minimum 
approach  distances  to  ground,”  is 
appropriate  here.  Therefore,  in  final 
§  1926.964(c)(2)(ii),  OSHA  is  adopting 
the  term  from  existing 
§  1926.955(e)(2)(ii)  in  place  of  the 
proposed  term. 

Because  an  employee  performing  live- 
line  barehand  work  is  at  the  same 
potential  as  the  line  on  which  he  or  she 
is  working,  the  employee  has  exposure 
to  two  different  voltages.  First,  the 
employee  is  exposed  to  the  phase-to- 
ground  voltage  with  respect  to  any 
grounded  object,  such  as  a  pole  or 
tower.  Second,  the  employee  is  exposed 
to  the  full  phase-to-phase  voltage  with 
respect  to  the  other  phases  on  the 
circuit.  Thus,  there  are  two  sets  of 
miniminn  approach  distances 
applicable  to  live-line  barehand  work — 
one  for  the  phase-to-ground  exposure 
(the  distance  from  the  employee  to  a 
grounded  object)  and  one  for  the  phase- 
to-phase  exposure  (the  distance  from  the 
employee  to  another  phase).  The  phase- 
to-phase  voltage  is  higher  than  the 
phase-to-ground  voltage.  Consequently, 
the  phase-to-phase-based  minimum 
approach  distance  is  greater  than  the 
phase-to-ground-based  minimum 
approach  distance.  (See  the  explanation 
of  the  basis  for  minimum  approach 
distances  in  the  summary  and 
explanation  for  final  §  1926.960(c)(1), 
earlier  in  this  section  of  the  preamble.) 

Paragraph  (c)(3)(i),  which  is  being 
adopted  without  substantive  change 
from  the  proposal,  requires  that  the 
employer  ensure  that  the  insulated  tools 
(such  as  live-line  tools),  insulated 
equipment  (such  as  insulated  ladders), 
and  aerial  devices  and  platforms  used 
by  employees  in  live-line  barehand 
work  are  designed,  tested,  and  made  for 
live-line  barehand  work.  The  Agency 
considers  insulated  equipment  (such  as 
live-line  tools)  designed  for  long- 
duration  contact  with  parts  energized  at 
the  voltage  on  which  employees  will 
use  the  equipment  to  meet  this 
requirement.  Insulating  equipment 
designed  for  brush  contact  only  is  not 


■*30  In  fact,  in  1989,  OSHA  used  “clearances  to 
ground”  in  proposed  §  1910.269(qK3)(ii)(B).  The 
Agency  mistakenly  changed  the  language  from 
“clearances  to  groimd”  to  “minimum  approach 
distances  to  ground”  in  the  1994  final  rule 
promulgating  §  1910.269  because  OSHA  decided  to 
replace  the  term  “clearance”  with  “minimum 
approach  distance”  throughout  §  1910.269  where  it 
used  the  word  “clearances”  to  refer  to  “[t)he  closest 
distance  an  employee  is  permitted  to  approach  an 
energized  or  a  grounded  object”  (59  FR  4381). 


suitable  for  live-line  barehand  work. 
Paragraph  (c)(3)(ii),  which  is  being 
adopted  without  substantive  change 
from  the  proposal,  requires  that 
employers  ensure  that  employees  keep 
tools  and  equipment  clean  and  dry 
while  they  are  in  u.se.  These  provisions 
are  important  to  ensure  that  equipment 
does  not  fail  under  constant  contact 
with  high-voltage  sources. 

Paragraph  (c)(4),  which  is  being 
adopted  without  substantive  change 
from  the  proposal,  requires  employers  to 
render  inoperable  the  automatic¬ 
reclosing  feature  of  circuit-interrupting 
devices  protecting  the  lines  if  the  design 
of  those  devices  so  permits.  In  case  of 
a  fault  at  the  worksite,  it  is  important  for 
the  circuit  to  be  deenergized  as  quickly 
as  possible  and  for  it  to  remain 
deenergized  once  the  protective  devices 
open  the  circuit.'^^i  Preventing  the 
reclosing  of  a  circuit  will  reduce  the 
severity  of  any  possible  injuries. 
Additionally,  this  measure  helps  limit 
possible  switching-surge  voltage, 
thereby  providing  an  extra  measure  of 
safety  for  employees.  This  provision  is 
comparable  to  existing  §  1926.955(e)(5), 
which  requires  the  employer  to  render 
the  automatic-reclosing  feature 
inoperable  “where  practical.”  The 
proposal  eliminates  this  phrase  because 
OSHA  believes  that  it  is  essential  that  a 
line  that  becomes  deenergized  on  a  fault 
not  be  reenergized  if  possible.  During 
live-line  barehand  work,  employees 
have  no  other  back-up  system  providing 
for  their  safety  as  they  would  for  work 
on  deenergized  lines. Thus,  if  the 
employee  causes  a  fault  on  the  line,  the 
line  must  not  become  reenergized 
automatically. 

Sometimes  the  weather  makes  live- 
line  barehand  work  unsafe.  For 
example,  lightning  strikes  on  lines  can 
create  severe  transient  voltages  against 
which  the  minimum  approach  distances 
required  by  final  paragraph  (c)(13) 
(described  later  in  this  section  of  the 
preamble)  may  not  provide  complete 
protection  to  employees  working  on  the 
line.  Additionally,  forces  imposed  by 
the  wind  can  move  line  conductors  and 
reduce  the  clearance  below  the 
minimum  approach  distance.  To 
provide  protection  against 
environmental  conditions  that  can 
increase  the  hazards  by  an  unacceptable 
degree,  final  paragraph  (c)(5)  prohibits 
live-line  barehand  work  under  adverse 
weather  conditions  that  make  the  work 


■*3''  If  the  circuit  protective  devices  do  not  provide 
an  autoreclosing  feature,  the  circuit  will  remain 
deenergized  by  design.  In  addition,  voltage  surges 
caused  by  circuit  reclosing  would  not  occur. 

432  Protective  grounding  provides  supplementary 
protection  in  case  the  deenergized  line  is 
reenergized. 
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hazardous  even  after  the  employer 
implements  the  work  practices  required 
hy  Subpart  V.  Also,  employees  may  not 
work  under  any  conditions  in  which 
winds  reduce  phase-to-phase  or  phase- 
to-ground  clearances  at  the  work 
location  below  the  minimum  approach 
distances  specified  in  final  paragraph 
(c)(13),  unless  insulating  guards  cover 
the  grounded  objects  and  other  lines 
and  equipment. 

Existing  §  1926.955(eK6)  prohibits 
live-line  barehand  work  only  during 
electrical  storms.  OSHA  believes  that 
expanding  the  prohibition  to  include 
any  weather  condition  making  it  unsafe 
to  perform  this  type  of  work  will 
increase  employee  protection.  OSHA 
took  the  language  for  paragraph  (c)(5)  in 
the  final  rule  from  existing 
§  1910.269(q)(3)(v),  which  prohibits 
live-line  barehand  work  “when  adverse 
weather  conditions  would  make  the 
work  hazardous  even  after  the  work 
practices  required  by  this  section  are 
employed.”  (Emphasis  added.)  OSHA 
included  this  language  in  proposed 
§  1926.964(c)(5).  The  Agency  corrected 
paragraph  (c)(5)  in  the  final  rule  by 
replacing  the  word  “section”  with 
“subpart.”  In  addition,  the  Agency 
revised  this  provision  in  the  final  rule 
to  clarify  that  employees  may  not 
perform  work  when  winds  reduce  the 
phase-to-ground  or  phase-to-phase 
clearances  (rather  than  “minimum 
approach  distances”)  below  the  required 
minimum  approach  distances. 

A  note  to  final  paragraph  (c)(5) 
provides  that  thunderstorms  in  the 
vicinity,  high  winds,  snow  storms,  and 
ice  storms  are  examples  of  adverse 
weather  conditions  that  make  live-line 
barehand  work  too  hazardous  to 
perform  safely,  even  after  the  employer 
implements  the  work  practices  required 
by  Subpart  V.  In  the  final  rule,  OSHA 
revised  the  note  from  the  proposal  to 
more  closely  match  the  regulatory  text 
in  paragraph  (c)(5).  In  addition,  the 
Agency  changed  “immediate  vicinity” 
to  “vicinity”  to  clearly  indicate  that 
thunderstorms  do  not  need  to  be  in  the 
work  area  to  pose  hazards.'*^^ 

Paragraph  (c)(6),  which  is  being 
adopted  without  substantive  change 
from  the  proposal,  requires  the  use  of  a 
conductive  device,  usually  a  conductive 
bucket  liner,  for  bonding  the  insulated 
aerial  device  to  the  energized  line  or 
equipment.  This  bond  creates  an  area  of 
equipotential  in  which  the  employee 
can  work  safely.  The  employee  must  be 
bonded  to  this  device  by  means  of 


“•aa  Section  7.3.1. 1  of  IEEE  Std  516-2009  states: 
“Energized-line  maintenance  should  not  be  started 
when  lightning  is  visible  or  thunder  is  audible  at 
the  worksite”  (Ex.  0532). 


conductive  shoes  or  leg  clips  or  by 
another  effective  method.  Additionally, 
if  necessary  to  protect  employees  further 
(that  is,  if  differences  in  electric 
potential  at  the  worksite  pose  a  hazard 
to  employees),  the  employer  mu.st 
provide  electrostatic  shielding  designed 
for  the  voltage.  This  paragraph,  which 
OSHA  took  from  existing 
§  1910.269(q)(3)(vi),  is  essentially 
identical  to  existing  §  1926.955(e)(7). 

To  avoid  receiving  a  shock  caused  by 
charging  current,  the  employee  must 
bond  the  conductive  bucket  liner  or 
other  conductive  device  to  the  energized 
conductor  before  he  or  she  touches  the 
conductor.  Typically,  employees  use  a 
live-line  tool  to  bring  a  bonding  jumper 
(already  connected  to  the  conductive 
bucket  liner)  into  contact  with  the 
energized  line.  This  connection  brings 
the  equipotential  area  smrounding  the 
employee  to  the  same  voltage  as  that  of 
the  line.  Thus,  paragraph  (c)(7),  which 
is  being  adopted  without  substantive 
change  from  the  proposal,  requires  the 
employer  to  ensure  that,  before  the 
employee  contacts  the  energized  part, 
the  employee  bonds  the  conductive 
bucket  liner  or  other  conductive  device 
to  the  energized  conductor  by  means  of 
a  positive  connection.  Final  paragraph 
(c)(7)  also  requires  this  connection  to 
remain  attached  to  the  energized 
conductor  until  employees  complete  the 
work  on  the  energized  circuit.  This 
paragraph,  which  OSHA  took  from 
existing  §  1910.269(q)(3)(vii),  is 
essentially  identical  to  existing 
§1926.955(e)(l4). 

Paragraph  (c)(8),  which  is  being 
adopted  without  substantive  change 
from  the  proposal,  requires  aerial  lifts 
used  for  live-line  barehand  work  to  have 
upper  controls  that  are  within  easy 
reach  of  the  employee  in  the  bucket  and 
lower  controls  near  the  base  of  the  boom 
that  can  override  operation  of  the 
equipment.  On  two-bucket-type  lifts,  the 
upper  controls  must  be  within  easy 
reach  of  both  buckets.  Upper  controls 
are  necessary  so  that  employees  in  the 
bucket  can  precisely  control  the  lift’s 
direction  and  speed  of  approach  to  the 
live  line.  Control  by  workers  on  the 
ground  responding  to  directions  from  a 
worker  in  the  bucket  could  lead  to 
contact  by  an  employee  in  the  lift  with 
the  energized  conductor  before  the 
bonding  jumper  is  in  place.  Controls  are 
necessary  at  ground  level,  however,  so 
that  employees  on  the  ground  can 
promptly  lower  and  assist  employees  in 
the  lift  who  become  disabled  as  a  result 
of  an  accident  or  illness.  Therefore, 
paragraph  (c)(9),  which  is  being  adopted 
without  substantive  change  from  the 
proposal,  prohibits,  except  in  an 
emergency,  operation  of  the  ground- 


level  controls  when  an  employee  is  in 
the  lift.  Final  paragraphs  (c)(8)  and 
(c)(9),  which  OSHA  took  from  existing 
§  1910.269(q)(3)(viii)  and  (q)(3)(ix), 
respectively,  are  essentially  identical  to 
existing  §  1926.955(e)(12)  and  (e)(13). 

Paragraph  (c)(10),  which  is  being 
adopted  without  substantive  change 
from  tbe  proposal,  requires  the 
employer  to  ensure  that  employees 
check  all  aerial-lift  controls  to  ensure 
that  they  are  in  proper  working  order 
before  employees  elevate  an  aerial  lift 
into  the  work  position.  This  paragraph, 
which  OSHA  took  from  existing 
§  1910.269(q)(3)(x),  is  essentially 
identical  to  existing  §  1926.955(e)(10). 

To  protect  employees  on  the  ground 
from  the  electric  shock  they  would 
receive  upon  touching  the  truck 
supporting  the  aerial  lift,  paragraph 
(c)(ll),  which  is  being  adopted  without 
substantive  change  from  the  proposal, 
requires  the  body  of  the  truck  to  be 
grounded,  or  the  body  of  the  truck  to  be 
barricaded  and  treated  as  energized, 
before  employees  elevate  the  boom.  If 
the  truck  is  grounded,  the  insulation  of 
the  lift  limits  the  voltage  on  the  body  of 
the  truck  to  a  safe  level.  This  paragraph, 
which  OSHA  took  from  existing 
§  1910.269(q)(3)(xi),  is  similar  to 
existing  §  1926.955(e)(9).  The  existing 
requirement  in  Subpart  V,  however,  also 
includes  a  provision  for  using  the 
outriggers  on  the  aerial  lift  to  stabilize 
the  equipment.  Final  §  1926.959(b), 
discussed  earlier  in  this  section  of  the 
preamble,  addresses  the  need  to 
stabilize  aerial  lifts. 

Aerial  lifts  that  are  used  in  live-line 
barehand  work  are  exposed  to  the  full 
line-to-ground  voltage  of  the  circuit  for 
the  duration  of  the  job.  To  ensure  that 
the  insulating  value  of  the  lift  being 
used  is  high  enough  to  protect 
employees,  final  paragraph  (c)(12) 
requires  the  employer  to  ensure  that 
employees  perform  a  boom-current  test 
before  starting  work  each  day. 

Employers  also  must  ensure  that 
employees  perform  the  test  each  time 
during  the  day  when  they  encounter  a 
higher  voltage  and  whenever  changed 
conditions  indicate  a  need  for  retesting. 

According  to  final  paragraph 
(c)(12)(i),  the  test  consists  of  placing  the 
bucket  in  contact  with  a  source  of 
voltage  equal  to  that  encountered  during 
the  job  and  keeping  it  there  for  at  least 
3  minutes.  Employees  normally 
accomplish  the  test  at  the  worksite  by 
placing  the  bucket  in  contact  with  the 
energized  line  on  which  they  will  be 
working  (without  anybody  in  the 
bucket,  of  course). 

To  provide  employees  with  a  level  of 
protection  equivalent  to  that  provided 
by  existing  §  1910.269(q)(3)(xii)  and 
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American  National  Standard  for 
Vehicle-Mounted  Elevating  and  Rotating 
Aerial  Devices  (ANSI/SIA  A92.2- 
2001  ‘*^'*1,  OSHA  proposed,  in  the  third 
sentence  of  paragraph  (c)(12),  to  permit 
a  leakage  current  of  up  to  1 
microampere  per  kilovolt  of  nominal 
phase-to-ground  voltage.  In  contrast,  the 
corresponding  provision  in  existing 
§  1926.955(e)(ll)  is  less  protective;  it 
allows  up  to  1  microampere  of  current 
for  every  kilovolt  of  phase-to-phase 
voltage.^3®  OSHA  received  no  comments 
on  this  issue  and,  therefore,  adopted  the 
proposed  limit  of  1  microampere  per 
kilovolt  of  nominal  phase-to-ground 
voltage  in  paragraph  (c)(12)(ii)  of  the 
final  rule. 

Final  paragraph  (cKl2)(iii)  requires 
the  immediate  suspension  of  work  from 
the  aerial  lift  whenever  there  is  an 
indication  of  a  malfunction  of  the 
equipment,  not  only  during  tests.  This 
requirement  will  prevent  the  failure  of 
insulated  aerial  devices  during  use  and 
will  only  affect  work  from  an  aerial  lift. 
Employers  may  continue  work  not 
involving  an  aerial  lift.  Halting  work 
from  the  lift  will  protect  employees  in 
the  lift,  as  well  as  employees  on  the 
ground,  from  the  electrical  hazards 
involved. 

OSHA  took  paragraph  (cKl2)  from 
existing  §  1910.269(q)(3)(xii)  and 
adopted  paragraph  (c)(12)  without 
substantive  change  from  the  proposal; 
this  provision  in  the  final  rule  is  similar 
to  existing  §  1926.955(e)(ll),  except  as 
previously  noted. 

Paragraphs  (c)(13),  (c)(14),  and  (c)(15) 
in  the  proposed  rule  would  have 
generally  required  employees  to 
maintain  the  minimum  approach 
distances  specified  in  Table  V-2 
through  Table  V-6  from  grounded 
objects  and  from  objects  at  an  electric 
potential  different  from  the  potential  of 
the  bucket.  Those  proposed  provisions, 
which  OSHA  based  on  existing 
§  1910.269{q)(3)(xiii),  (qK3)(xiv),  and 
(q)(3){xv),  wore  essentially  identical  to 
existing  §  1926.955(e)(15),  (eKl6),  and 
(e)(17).  Proposed  paragraph  (c)(13) 
applied  to  minimum  approach  distances 
in  general;  proposed  paragraph  (cKl4) 
covered  minimum  approach  distances 
for  employees  approaching  or  leaving 
the  energized  conductor  or  bonding  to 
an  energized  circuit;  and  proposed 
paragraph  (c)(15)  applied  to  the  distance 
between  the  bucket  and  the  grounded 
end  of  a  bushing  or  insulator  string  and 
other  grounded  surfaces.  The  latter  two 


'•^■‘The  2009  edition  of  ANSI/SIA  A92.2  contains 
an  identical  requirement. 

435  por  a  three-phase,  Y-connected  system,  the 
phase-to-phase  voltage  equals  times  the  phase-to- 
ground  voltage. 


paragraphs  in  the  proposal  clarified  that 
the  employee  and  the  bucket  are,  in 
effect,  at  phase  potential  as  the 
employee  is  approaching  the  energized 
part  and  that  employees  would  have  to 
maintain  the  phase-to-ground  minimum 
approach  distance  from  grounded 
objects.  The  preamble  to  the  proposal 
noted  that  the  employee  also  would 
have  to  maintain  the  phase-to-phase 
minimum  approach  distance  from  the 
other  phases  on  the  system  (70  FR 
34882)  and  requested  comments  on 
whether  proposed  paragraphs  (c)(14) 
and  (c)(15)  should  address  objects  at 
different  phase  potentials,  in  addition  to 
objects  at  ground  potential. 

Only  two  commenters  addressed  this 
issue.  BGE  commented  that  it  is 
reasonable  to  address  only  phase-to- 
ground  potential  because  the  proposed 
provisions  implied  phase-to-phase 
potential  (Ex.  0126).  IBEW  argued,  in 
contrast,  that  OSHA  also  should  address 
phase-to-phase  exposures  in  paragraphs 
(c)(14)  and  (c)(15),  commenting: 

Since  this  requirement  is  contained  in  the 
live-line  bare-hand  work  section  of  the 
proposal,  the  language  should  address  objects 
at  different  phase  potential,  not  just  ground 
potentials.  When  performing  live-line  bare- 
hand  work  mid  span,  the  phase-to-phase 
MAD  could  be  critical.  The  same  would  hold 
true  anytime  an  aerial  device  would  be 
positioned  between  dead-ends  on  structures, 
or  any  other  configuration  when  multiphases 
are  present  on  the  structure.  [Ex.  0230] 

OSHA  decided  to  take  a  middle 
course  on  this  issue.  When  an  employee 
is  working  at  phase  potential,  which 
final  paragraph  (c)(13)  covers,  or  moving 
into  or  away  from  the  working  position, 
which  final  paragraph  (c)(14)  covers, 
both  phase-to-phase  and  phase-to- 
ground  exposures  may  come  into  play. 
Proposed  paragraph  (c)(13)  addressed 
both  exposures,  but,  as  noted  in  the 
preamble  to  the  proposal,  proposed 
paragraph  (c)(14)  did  not  (70  FR  34882). 
OSHA  is  correcting  this  oversight  in  the 
final  rule,  so  that  final  paragraph  (c)(14) 
also  requires  the  employer  to  en.sure 
that  employees  maintain  the  minimum 
approach  distances  “between  the 
employee  and  conductive  objects 
energized  at  different  potentials.” 

Proposed  paragraph  (c)(15) 
supplemented  proposed  paragraphs 
(c)(13)  and  (c)(14)  and  served  as  a 
reminder  that  the  phase-to-ground 
minimum  approach  distance  applied  to 
the  grounded  end  of  the  insulator  string. 
Thus,  there  is  no  need  to  add  phase-to- 
phase  exposures  to  this  paragraph. 

OSHA  is  making  an  additional  change 
to  paragraphs  (c)(13)  through  (c)(15)  to 
account  for  changes  in  the  minimum 
approach-distance  requirements 
adopted  in  final  §  1926.960(c)(1).  The 


final  rule  does  not  list  specific 
minimum  approach  distances  in  tables 
as  the  proposal  did.  Instead,  final 
§  1926.960(c)(l)(i)  requires  the  employer 
to  establish  minimum  approach 
distances.  (See  the  summary  and 
explanation  for  final  §  1926.960(c)(1), 
earlier  in  this  section  of  the  preamble.) 
Consequently,  paragraphs  (c)(13) 
through  (c)(15)  of  final  §  1926.964  refer 
to  “minimum  approach  distances, 
established  by  the  employer  under 
§  1926.960(c)(l)(i),”  in  place  of  the 
references  to  proposed  Table  V-2 
through  Table  V-6. 

Mr.  Anthony  Ahem  with  Ohio  Rural 
Electric  Cooperatives  noted  that 
clearances  between  phases  in 
substations  typically  are  closer  than  on 
power  lines  (Ex.  0186).  He  asserted  that 
if  paragraph  (c)  “is  also  going  to  cover 
bare  hand  work  in  substations  then 
phase  to  phase  clearances  also  need  to 
be  addressed”  [id.). 

OSHA  does  not  dispute  Mr.  Ahern’s 
assertion  that  phase-to-phase  clearances 
in  substations  may  be  smaller  than  on 
overhead  lines.  However,  if  the 
clearances  are  too  small  to  permit 
employees  to  maintain  minimum 
approach  distances  for  phase-to-phase 
exposures  while  performing  live-line 
barehand  work,  then  the  employer  will 
have  to  choose  a  different  work  method. 
The  Agency  notes  that  employers 
already  face  this  issue  under  existing 
§  1910.269  and  Subpart  V,  which  both 
set  minimum  approach  distances  for 
phase-to-phase  exposures. 

Paragraph  (c)(16),  which  is  being 
adopted  without  substantive  change 
from  the  propo.sal,  prohibits  the  use  of 
handlines  between  the  bucket  and  boom 
or  between  the  bucket  and  ground.  Snch 
use  of  lines  could  result  in  a  potential 
difference  between  the  employee  in  the 
bucket  and  the  power  line  when  the 
employee  contacts  the  handline.  If  the 
handline  is  a  nonconductive  type  not 
supported  from  the  bucket,  employees 
may  use  it  from  the  conductor  to 
ground.  (Unless  the  rope  is  insulated  for 
the  voltage,  employees  on  the  ground 
must  treat  it  as  energized. Lastly,  the 
employer  must  ensure  that  no  one  uses 


'’■'“The  definition  of  “insulated”  in  final 
§1926.968  reads:  “Separated  from  other  conducting 
surfaces  by  a  dielectric  (including  air  space) 
offering  a  high  resistance  to  the  passage  of  current.” 
The  note  following  this  definition  states:  “When 
any  object  is  said  to  be  insulated,  it  is  understood 
to  be  insulated  for  the  conditions  to  which  it 
normally  is  subjected.  Otherwise,  it  is,  for  the 
purpose  of  this  subpart,  uninsulated.”  Thus, 
employees  must  treat  any  rope  not  insulated  for  the 
voltage  as  a  conductive  object  and,  thus,  as 
energized  when  it  is  in  contact  with  an  energized 
part. 
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ropes  used  for  live-line  barehand  work 
for  other  purposes. 

OSHA  took  final  paragraph  (c)(16) 
from  existing  §  1910.269(q)(3)(xvi);  this 
provision  is  similar  to  existing 
§  1926.955(e)(18).  However,  the  existing 
standard,  at  §  1926.955(e)(18)(ii), 
prohibits  employees  from  placing 
conductive  materials  over  36  inches 
long  in  the  aerial  lift  bucket.  Existing 
§  1926.955(e)(18)(ii)  makes  exceptions 
for  “appropriate  length  jumpers,  armor 
rods,  and  tools.”  OSHA  is  removing  this 
requirement.  Under  the  final  rule, 
employers  must  ensure  that  employees 
maintain  minimum  approach  distances 
regardless  of  the  length  of  any 
conductive  object.  Thus,  existing 
§  1926.955(eKl8)(ii)  is  unnecessary. 

Paragraph  (c)(17),  which  is  being 
adopted  without  substantive  change 
from  the  proposal,  prohibits  passing 
uninsulated  equipment  or  materials 
between  a  pole  or  structure  and  an 
aerial  lift  while  an  employee  working 
from  the  bucket  is  bonded  to  an 
energized  part.  Passing  uninsulated 
objects  in  this  way  would  bridge  the 
insulation  to  ground  and  endanger  the 
employee.  This  provision,  which  OSHA 
based  on  existing  §  1910.269(qK3)(xvii), 
has  no  counterpart  in  existing 
§  1926.955(e). 

Proposed  paragraph  (c)(18)  would 
have  required  the  employer  to  print,  on 
a  plate  of  durable  nonconductive 
material,  a  table  reflecting  the  minimum 
approach  distances  listed  in  proposed 
Table  V-2  through  Table  V-6.  That 
paragraph  would  also  have  required  the 
employer  to  mount  the  plate  so  as  to  he 
visible  to  tbe  operator  of  the  boom  on 
aerial  devices  used  for  live-line 
barehand  work.  This  provision,  which 
OSHA  took  from  existing 
§  1910.269(q)(3)(xviii),  was  equivalent 
to  existing  §  1926.955{e)(20)(i). 

Although  the  Agency  received  no 
comments  on  this  {)roposed  provision, 
OSHA  is  not  including  it  in  the  final 
rule.  First,  the  final  rule  replaces  the 
tables  specifying  minimum  approach 
distances  with  a  requirement  that  the 
employer  establish  minimum  approach 
distances  based  on  formulas.  For 
voltages  over  72.5  kilovolts,  where 
employers  use  the  live-line  barehand 
technique,  those  established  minimum 
approach  distances  could  vary  from  site 
to  site  as  the  maximum  transient 
overvoltage  varies.'*^^  Employers  would 


The  final  rule  does  not  require  the  employer 
to  make  site-by-site  engineering  analyses.  The 
employer  could  make  an  analysis  that  applies  to  a 
single  site,  a  range  of  sites,  or  all  sites  for  a  given 
voltage,  depending  on  the  approach  the  employer 
takes  in  performing  the  engineering  analysis.  See 
the  summary  and  explanation  for  final 


comply  with  proposed  paragraph  (c)(18) 
with  a  table  listing  either  a  single 
minimum  approach  distance  for  each 
voltage  or  listing  a  variety  of  minimum 
approach  distances  for  each  voltage.  A 
table  listing  a  single  value  for  each 
voltage  would  list  minimum  approach 
distances  that  employees  would  not  be 
using  at  some  sites,  possibly  leading  to 
confusion.  A  table  listing  a  variety  of 
minimum  approach  distances  for  each 
voltage  would  be  more  difficult  for 
employees  to  follow  and  might  lead 
them  to  use  noncompliant  minimum 
approach  distances,  thus  exposing  the 
employees  to  sparkover  hazards. 

Second,  with  information  provided  by 
the  employer  under  final  §§  1926.950(d) 
and  1926, 952(a)(1),  employees  will 
know  the  applicable  minimum 
approach  distance  and  will  discuss  it 
during  the  job  briefing  required  under 
final  §  1926.952(a)(2).  Through  the  job 
briefing,  the  aerial  device  operator,  and, 
if  needed,  the  observer  required  under 
§  1926.959(d)(2),  will  know  the 
applicable  minimum  approach  distance 
without  needing  to  reference  a  table 
mounted  on  the  boom  of  the  aerial 
device. 

For  these  reasons,  OSHA  is  not 
adopting  proposed  §  1926.964(c)(18)  in 
the  final  rule. 

Final  paragraph  (c)(18)  requires  a 
nonconductive  measuring  device  to  be 
available  and  readily  accessible  to 
employees  performing  live-line 
barehand  work.  OSHA  took  this 
provision  from  existing 
§  1910.269(q)(3)(xix).  Existing 
§  1926.955(e)(20)(ii)  recommends,  but 
does  not  require,  an  insulating 
measuring  device.  OSHA  believes  that 
this  should  be  a  requirement,  rather 
than  a  recommendation,  so  that 
employees  can  accurately  determine 
whether  they  are  maintaining  the 
required  minimum  approach  distances. 
(Compliance  with  final  paragraph  (c)(18) 
will  help  the  employee  accurately 
determine  and  maintain  the  minimum 
a})proach  distances  required  by  the 
standard.  OSHA  revised  paragraph 
(c)(18)  in  the  final  rule  to  clarify  that  the 
measuring  device  must  be  accessible  to 
employees  performing  live-line 
barehand  work. 

Existing  §  1926.955(e)(19)  prohibits 
employees  from  overstressing  an  aerial 
lift  used  in  live-line  barehand  work 
while  lifting  or  supporting  weights. 
OSHA  did  not  include  this  requirement 
in  proposed  or  final  §  1926.964.  The 
hazard  addressed  by  the  existing 
requirement  is  a  general  hazard,  which 
is  present  whenever  an  employee  uses 


§  1926.960(c)(l)(ii),  earlier  in  this  section  of  the 
preamble. 


an  aerial  lift,  not  just  during  live-line 
barehand  work.  Final  §  1926, 959(c), 
which  requires  employers  to  operate 
mechanical  equipment  within  its 
maximum  load  ratings  and  other  design 
limitations,  is  the  appropriate  provision 
addressing  the  relevant  hazards. 

Final  paragraph  (d)  addresses  hazards 
associated  with  towers  and  other 
structures  supporting  overhead  lines. 
OSHA  took  this  paragraph  from  existing 
§1910.269(q)(4). 

Paragraph  (b)  of  existing  §  1926.955 
addresses  metal  tower  construction. 

Many  of  the  requirements  in  the  existing 
rules  cover  the  same  hazards  as  other 
provisions  in  the  construction 
standards.  For  example,  existing 
§  1926.955(b)(1),  (b)(2),  and  (b)(3) 
address  hazards  associated  with  footing 
excavations.  Subpart  P  of  Part  1926  fully 
protects  power  transmission  and 
distribution  workers  from  these 
hazards.^38  Therefore,  revised  Subpart  V 
contains  no  counterparts  to  these 
existing  requirements.  Existing 
§  1926.955(b)(5)(i)  and  (b)(7)  contain 
simple  references  to  other  Part  1926 
requirements.  Existing 
§1926.955(b)(5)(iii),  (b)(6)(i),  (b)(6)(v), 
and  (b)(8),  which  address  a  few  of  the 
hazards  associated  with  mechanical 
equipment,  contain  requirements  that 
are  equivalent  to  provisions  in  existing 
Subpart  CC  of  Part  1926  or  final 
§  1926.959.  Revised  Subpart  V  does  not 
contain  counterparts  for  these  six 
paragraphs.  OSHA  believes  that 
eliminating  these  provisions  will  reduce 
redundancy  and  will  eliminate  the 
potential  for  conflicts  between  different 
standards.  No  rulemaking  participants 
opposed  the  removal  of  these  existing 
requirements. 

To  protect  employees  on  the  ground 
from  hazards  presented  by  falling 
objects,  paragraph  (d)(1),  which  is  being 
ado])ted  without  substantive  change 
from  the  propo.sal,  prohibits  workers 
from  standing  under  a  tower  or  other 
structure  while  work  is  in  progress, 
unless  the  employer  can  demonstrate 
that  their  presence  is  necessary  to  assist 
employees  working  above.  This 
provision,  which  OSHA  took  from 
existing  §  1910.269(q)(4)(i),  is  equivalent 


'*■***  Provisions  outside  Subpart  P  cover  two  of  the 
requirements  in  the  existing  paragraphs.  Under  the 
last  sentence  of  existing  §  1926.955(b)(1),  employees 
must  use  ladders  to  access  pad-  or  pile-type  footing 
excavations  more  than  4  feet  deep.  Paragraph  (a)  of 
§  1926.1051  already  addresses  this  hazard;  this 
provision  requires  employers  to  provide  a  stairway 
or  a  ladder  for  access  to  breaks  in  elevation  of  more 
than  48  cm,  unless  a  ramp,  runway,  sloped 
embankment,  or  personnel  hoist  is  available. 
Existing  §  1926.955(b)(3)(iii)  addresses  the  stability 
of  equipment  used  near  excavations.  Final 
§  1926.959(b)  and  (c)  cover  hazards  associated  with 
instability  of  mechanical  equipment. 
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to  existing  §  1926.955(b)(4)(i)  and 
(b)(5)(ii).  However,  final  paragraph 
(d)(1)  eliminates  the  redundancy 
presented  by  the  two  existing 
requirements  in  §  1926.955. 

Paragraph  (d)(2),  which  is  being 
adopted  without  substantive  change 
from  the  proposal,  requires  the 
employer  to  ensure  that  employees  use 
tag  lines  or  other  similar  devices  to 
maintain  control  of  tower  sections  being 
raised  or  positioned,  imless  the 
employer  can  demonstrate  that  the  use 
of  such  devices  would  result  in  a  greater 
hazard  to  employees.  The  use  of  tag 
lines  prevents  moving  tower  sections 
from  striking  employees.  This  provision, 
which  OSHA  took  from  existing 
§  1910.269(q)(4)(ii),  is  similar  to  existing 
§  1926.955(b)(4)(ii)  and  (b)(6)(ii). 
However,  final  paragraph  (d)(2) 
eliminates  the  redundancy  presented  by 
the  two  existing  requirements  in 
§1926.955. 

Paragraph  (d)(3),  which  is  being 
adopted  without  substantive  change 
from  the  proposal,  requires  loadlines  to 
remain  in  place  until  employees  safely 
secure  the  load  so  that  it  cannot  topple 
and  injure  an  employee.  This  provision, 
which  OSHA  took  from  existing 
§  1910.269(q)(4)(iii),  is  essentially 
identical  to  existing  §  1926.955(b)(4)(iii) 
and  (b)(6)(iii).  However,  final  paragraph 
(d)(3)  eliminates  the  redundancy 
presented  by  the  two  existing 
requirements  in  §  1926.955. 

Some  weather  conditions  can  increase 
the  hazard  for  employees  working  from 
towers  and  other  overhead  structures. 
For  example,  icy  conditions  may 
increase  the  likelihood  of  slips  and  falls, 
perhaps  making  them  unavoidable. 

Final  paragraph  (d)(4)  generally 
provides  that  work  must  stop  when 
adverse  weather  conditions  make  the 
work  hazardous  in  spite  of  compliance 
with  other  applicable  provision  of 
Subpart  V.  However,  when  the  work 
involves  emergency  restoration  of 
electric  power,'*^^  the  additional  risk 
may  be  necessary  for  public  safety,  and 
the  standard  permits  employees  to 
perform  such  work  even  in  adverse 
weather  conditions.  This  provision, 
which  OSHA  took  from  existing 
§  1910.269(q)(4)(iv),  is  essentially 
identical  to  existing  §  1926.955(b)(6)(iv). 
OSHA  changed  “this  section”  in 
proposed  paragraph  (d)(4)  to  “this 
subpart”  in  final  paragraph  (d)(4)  to 
accurately  identify  the  CFR  unit 
involved. 


439  For  purposes  of  final  paragraph  (d)(4),  OSHA 
considers  emergency-restoration  work  to  be  work 
needed  to  restore  an  electric  power  transmission  or 
distribution  installation  to  an  operating  condition  to 
the  extent  necessary  to  safeguard  the  general  public. 


A  note  to  paragraph  (d)(4)  provides 
that  thunderstorms  in  the  vicinity,  high 
winds,  snow  storms,  and  ice  storms  are 
examples  of  adverse  weather  conditions 
that  make  work  on  towers  or  other 
structures  that  support  overhead  lines 
too  hazardous  to  perform,  even  after  the 
employee  implements  the  work 
practices  required  by  final  Subpart  V.  In 
the  final  rule,  OSHA  revised  the  note  to 
closely  match  the  regulatory  text  in 
paragraph  (d)(4).  In  addition,  the 
Agency  changed  “immediate  vicinity” 
to  “vicinity”  to  more  clearly  indicate 
that  thunderstorms  do  not  need  to  be  in 
the  work  area  to  pose  a  hazard.^^o 

16.  Section  1926.965,  Underground 
Electrical  Installations 

In  many  electric  distribution  systems, 
utilities  install  electric  equipment  in 
enclosures,  such  as  manholes  and 
vaults,  set  beneath  the  earth.  Section 
1926.965  addresses  safety  for  these 
underground  electrical  installations.  As 
noted  in  final  paragraph  (a),  the 
requirements  in  this  section  are  in 
addition  to  requirements  contained 
elsewhere  in  Subpart  V  (and  elsewhere 
in  Part  1926)  because  §  1926.965  only 
addresses  conditions  unique  to 
underground  facilities.  For  example, 
final  §  1926.953,  relating  to  enclosed 
spaces,  also  applies  to  underground 
operations  involving  entry  into  an 
enclosed  space. 

OSHA  took  §  1926.965  from  existing 
§  1910.269(t).  Existing  Subpart  V 
contains  requirements  for  work  on 
underground  lines  in  §  1926.956.  OSHA 
explains  the  differences  between  the 
existing  rules  and  the  final  rule  in  the 
following  summary  and  explanation  of 
final  §1926.965. 

Paragraph  (b),  which  is  being  adopted 
without  substantive  change  from  the 
proposal,  requires  the  use  of  ladders  or 
other  climbing  devices  for  entrance  into, 
and  exit  from,  manholes  and  subsurface 
vaults  that  are  more  than  1.22  meters  (4 
feet)  deep.  Because  employees’  jumping 
into  subsurface  enclosures  or  climbing 
on  the  cables  and  hangers  installed  in 
these  enclosures  can  easily  injure 
employees,  the  standard  requires  the 
use  of  appropriate  devices  for 
employees  entering  and  exiting 
manholes  and  vaults.  Paragraph  (b) 
specifically  prohibits  employees  from 
climbing  on  cables  and  cable  hangers  to 
get  into  or  out  of  a  manhole  or  vault. 
OSHA  took  this  provision  from  existing 
§  1910.269(t)(l).  Existing  Subpart  V 


Section  7.3. 1.1  of  IEEE  Std  516-2009  states: 
“Energized-line  maintenance  should  not  be  started 
when  lightning  is  visible  or  thunder  is  audible  at 
the  worksite”  (Ex.  0532). 


contains  no  counterpart  to  this 
requirement. 

Paragraph  (c),  which  is  being  adopted 
without  substantive  change  from  the 
proposal,  requires  equipment  used  to 
lower  materials  and  tools  into  manholes 
or  vaults  to  be  capable  of  supporting  the 
weight  of  the  materials  and  tools  and 
specifies  that  employers  check  this 
equipment  for  defects  before  employees 
use  it.  Paragraph  (c)  also  requires 
employees  to  be  clear  of  the  area 
directly  under  the  opening  for  the 
manhole  or  vault  before  tools  or 
materials  are  lowered  into  the 
enclosure.  These  provisions,  found  in 
separate  paragraphs  in  the  final  rule, 
protect  employees  against  injuries  from 
falling  tools  and  material.  Note  that, 
because  work  addressed  by  this 
paragraph  exposes  employees  to  the 
danger  of  head  injury,  §  1926.100(a) 
requires  employees  to  wear  head 
protection  when  they  are  working  in 
underground  electrical  installations. 
OSHA  took  paragraph  (c)  of  the  final 
rule  from  existing  §  1910.269(t)(2). 
Existing  Subpart  V  contains  no 
counterpart  to  this  requirement. 

Final  paragraph  (d)  requires 
attendants  for  manholes  and  vaults. 
Under  final  paragraph  (d)(1),  during  the 
time  employees  are  performing  work  in 
a  manhole  or  vault  that  contains 
energized  electric  equipment,  an 
employee  with  first-aid  training  must  be 
available  on  the  surface  in  the 
immediate  vicinity of  the  manhole  or 
vault  entrance  (but  not  normally  in  the 
manhole  or  vault)  to  render  emergency 
assistance.  However,  under  paragraph 
(d)(2),  the  attendant  may  enter  the 
manhole,  for  brief  periods,  to  provide 
nonemergency  assistance  to  the 
employees  inside. 

The  provisions  in  final  paragraph  (d) 
ensure  that  employers  can  provide 
emergency  assistance  to  employees 
working  in  manholes  and  vaults,  where 
the  employees  work  unobserved  and 
where  undetected  injury  could  occur. 
Taken  from  existing  §  1910.269(t)(3)  and 
existing  §  1926.956(b)(1),  these 
requirements  protect  employees  within 
the  manholes  and  vaults  without 
exposing  the  attendants  outside  to  a  risk 
of  injury  faced  by  employees  inside 
these  structures. 

Because  the  hazards  addressed  by 
final  paragraph  (d)  involve  primarily 
electric  shock,  allowing  the  attendant  to 


For  the  purposes  of  final  §  1926.965(d)(1), 
‘‘immediate  vicinity”  means  near  enough  to  the 
manhole  or  vault  opening  that  the  attendant  can 
monitor  employees  in  the  space  and  render  any 
necessarj'  assistance  in  an  emergency. 
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enter  the  manhole  briefly  would 
have  no  significant  effect  on  the  safety 
of  the  employee  he  or  she  is  protecting. 

In  case  of  electric  shock,  the  attendant 
would  still  be  able  to  provide  assistance. 
OSHA  is  adopting  paragraph  (d)  without 
substantive  change  from  the  proposed 
rule.  As  noted  in  the  summary  and 
explanation  for  final  §§  1926.951(b)  and 
1926.953(h)  earlier  in  this  section  of  the 
preamble,  OSHA  adopted  a  definition  of 
“first-aid  training”  that  provides  that 
first-aid  training  includes  training  in 
CPR.  Therefore,  OSHA  replaced  the 
term  “first  aid  and  CPR  training  meeting 
§  1926.951(b)(1)”  in  proposed 
§  1926.965(d)(1)  with  “first-aid  training” 
in  final  §  1926.965(d)(1). 

Mr.  Kevin  Taylor  with  Lyondell 
Chemical  Company  requested  that  the 
Agency  clarify  what  this  provision 
means  by  “immediate  vicinity,”  asking: 
“Would  this  definition  include  someone 
in  a  nearby  control  room  that  is  readily 
available  (via  radio)  to  come  and 
administer  CPR  or  first  aid?”  (Ex.  0218). 

Final  §  1926.968  defines  “attendant” 
as  “[a]n  employee  assigned  to  remain 
immediately  outside  the  entrance  to  an 
enclosed  or  other  space  to  render 
assistance  as  needed  to  employees 
inside  the  space.”  An  employee  in  a 
control  room  is  not  close  enough  to  the 
manhole  or  vault  to  qualify  as  an 
attendant  for  the  purposes  of  the  final 
rule. 

As  previously  noted,  final  paragraph 
(d)(2)  permits  the  attendant  to 
occasionally  enter  the  manhole  or  vault 
for  brief  periods  to  provide  assistance 
for  nonemergency  purposes.  Note  that, 
if  hazards  other  than  electric  shock 
could  endanger  the  employee  in  the 
manhole  or  vault,  final  §  1926.953(h) 
also  may  apply.  Paragraph  (h)  in  final 
§  1926.953  requires  attendants  when 
employees  are  working  in  an  enclosed 
space  (which  includes,  manholes  and 
vaults)  and  traffic  patterns  present  a 
hazard  in  the  area  of  the  opening  to  the 
enclosed  space.  In  such  situations, 
having  an  attendant  enter  the  manhole 
or  vault  would  expose  the  attendant  and 
the  entrant  to  the  traffic-pattern  hazards. 
Therefore,  the  final  rule  does  not  permit 
attendants  required  under  §  1926.953(h) 
to  enter  a  manhole  or  vault.  To  clarify 
the  application  of  the  two  different 


■*^2  The  attendant  may  remain  within  the  manhole 
only  for  the  short  period  necessary  to  assist  the 
employee  inside  the  manhole  with  a  task  that  one 
employee  cannot  perform  alone.  For  example,  if  a 
second  employee  is  necessary  to  help  lift  a  piece 
of  equipment  into  place,  the  attendant  may  enter 
only  for  the  period  needed  to  accomplish  this  task. 
However,  if  significant  portions  of  the  job  require 
the  assistance  of  a  second  worker  in  the  manhole, 
the  attendant  may  not  remain  in  the  manhole  for 
the  necessary  period,  and  a  third  employee  would 
have  to  provide  the  requisite  assistance. 


attendant  requirements,  OSHA  included 
a  note  following  final  §  1926.965(d)(2). 
The  note  states  that  §  1926.953(h)  may 
also  require  an  attendant  and  does  not 
permit  this  attendant  to  enter  the 
manhole  or  vault. 

OSHA  included  a  second  note 
following  final  paragraph  (d)(2).  The 
second  note  serves  as  a  reminder  that 
§1926.960(b)(l)(ii)  prohibits 
unqualified  employees  from  working  in 
areas  containing  unguarded, 
uninsulated  energized  lines  or  parts  of 
equipment  operating  at  50  volts  or  more. 

Mr.  Lee  Marchessault  with  Workplace 
Safety  Solutions  maintained  that  there 
was  a  conflict  between  proposed 
§  1926.953  and  §  1926.965  with  respect 
to  the  requirements  for  attendants  (Ex. 
0196;  Tr.  580-581).  He  also 
recommended  that  OSHA  revise 
§  1926.965(d)(2)  to  permit  the  attendant 
to  enter  a  manhole  or  vault  only  when 
it  is  less  than  1.5  meters  (5  feet)  in  depth 
(Ex.  0196). 

OSHA  does  not  believe  that  the  depth 
of  a  manhole  or  vault  is  generally 
relevant  to  determining  whether  an 
employer  should  permit  an  attendant  to 
enter  one  of  these  spaces.  If  the  depth 
of  the  manhole  or  vault  presents  a 
hazard,  as  it  might  if  it  were  deep 
enough  to  pose  pressure  or  access  and 
egress  hazards,  then  those  hazards 
would  still  endanger  the  life  of  an 
entrant  or  interfere  with  escape  from  the 
space  even  after  the  employer  takes  the 
precautions  required  by  final 
§§  1926.953  and  1926.965.  In  such 
cases,  final  §  1926.953(a)  would  require 
entries  to  conform  to  paragraphs  (d) 
through  (k)  of  §  1910.146.  Otherwise, 
the  hazards  for  the  entrant  and 
attendant  should  be  independent  of  the 
depth  of  the  manhole  or  vault. 

Moreover,  the  Agency  does  not 
believe  that  there  is  a  conflict  between 
the  requirements  for  attendants  in  final 
§§  1926.953  and  1926.965.  As  noted 
earlier,  final  §  1926.953(h)  requires 
attendants  for  work  in  an  enclosed 
space  (which  includes,  manholes  and 
vaults)  if  a  hazard  exists  because  of 
traffic  patterns  in  the  area  of  the 
opening  to  the  enclosed  space.  Thus, 
this  attendant  requirement  addresses 
hazards  outside  the  space.  On  the  other 
hand,  the  hazards  addressed  by  final 
§  1926.965(d)  primarily  involve  electric 
shock.  As  noted  earlier,  allowing  the 
attendant  required  by  this  paragraph  to 
enter  the  manhole  or  vault  briefly  has 
no  significant  effect  on  the  safety  of  the 
employee  he  or  she  is  protecting. 

Paragraph  (d)(3),  which  is  being 
adopted  without  change  from  the 
proposal,  permits  an  employee  working 
alone  to  enter  a  manhole  or  vault,  where 
energized  cables  or  equipment  are  in 


service,  for  brief  periods  of  time  for  the 
purpose  of  inspection,  housekeeping, 
taking  readings,  or  similar  work.  In  such 
situations,  the  employer  must 
demonstrate  that  the  employee  will  be 
protected  from  all  electrical  hazards. 

Mr.  Lee  Marchessault  of  Workplace 
Safety  Solutions  recommended  that 
OSHA  remove  this  paragraph  from  the 
standard  (Ex.  0196;  Tr.  581).  He  testified 
that  “[tjhere  is  no  way  to  ensure  the 
safety  of  a  worker  in  a  vault  containing 
energized  cables,  and  an  attendant 
should  always  be  prepared  for  rescue  in 
case  of  emergency”  (Tr.  581). 

As  noted  earlier,  the  purpose  of 
requiring  an  attendant  under  final 
paragraph  (d)  is  to  provide  assistance  in 
case  the  employee  in  the  manhole  or 
vault  receives  an  electric  shock.  In 
proposing  paragraph  (d)(3),  OSHA 
believed  that,  when  an  employee  is 
performing  the  types  of  work  listed  in 
this  provision,  there  is  very  little  chance 
that  he  or  she  would  suffer  an  electric 
shock.  Mr.  Marchessault  did  not  provide 
any  evidence  that  the  permitted  types  of 
work  are  unsafe  or  that  they  expose 
employees  to  a  risk  of  electric  shock.  In 
fact,  final  paragraph  (d)(3)  requires  the 
employer  to  demonstrate  that  the 
employee  will  be  protected  from  all 
electrical  hazards.  Thus,  the  Agency 
continues  to  believe  it  is  safe  for  an 
employee  to  perform  duties  such  as 
housekeeping  and  inspection  without 
the  presence  of  an  attendant  in  the 
circumstances  described  by  final 
paragraph  (d)(3). 

NIOSH  recommended  that  this 
provision  require  the  employer  to 
demonstrate  that  employees  will  also  be 
protected  from  “hazardous  atmospheres 
(as  required  in  1910.146)”  (Ex.  0130). 

OSHA  agrees  that  employees  entering 
manholes  and  vaults  may  be  exposed  to 
hazardous  atmospheres.  However,  these 
hazards  are  adequately  addressed  by  the 
requirements  on  enclosed  spaces 
contained  in  final  §  1926.953,  which 
also  apply  to  manholes  and  vaults. 
Consequently,  the  Agency  is  not 
adopting  the  recommendation  from 
NIOSH. 

Paragraph  (d)(4),  which  is  being 
adopted  without  substantive  change 
from  the  proposal,  requires  reliable 
communications  through  two-way 
radios  or  other  equivalent  means  to  be 
maintained  among  all  employees 
involved  in  the  job,  including  any 
attendants,  the  employees  in  the 
manhole  or  vault,  and  employees  in 
separate  manholes  or  vaults  working  on 
the  same  job.  This  requirement,  which 
OSHA  took  from  existing 
§  1910.269(t)(3)(iv),  has  no  counterpart 
in  §  1926.956(b)(1). 
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To  install  cables  into  the  underground 
ducts,  or  conduits,  that  will  contain 
them,  employees  use  a  series  of  short 
jointed  rods,  or  a  long  flexible  rod, 
inserted  into  the  ducts.  The  insertion  of 
these  rods  into  the  ducts  is  known  as 
“rodding.”  Employees  use  the  rods  to 
thread  the  cable-pulling  rope  through 
the  conduit.  After  withdrawing  the  rods 
and  inserting  the  cable-pulling  ropes, 
employees  then  can  pull  the  cables 
through  the  conduit  by  mechanical 
means. 

Paragraph  (e),  which  is  being  adopted 
without  substantive  change  from  the 
proposal,  requires  the  employer  to 
ensure  that  employees  install  the  duct 
rods  in  the  direction  presenting  the  least 
hazard  to  employees.  To  make  sure  that 
a  rod  does  not  contact  live  parts  at  the 
far  end  of  the  duct  line  being  rodded, 
which  would  be  in  a  different  manhole 
or  vault,  this  paragraph  also  requires  the 
employer  to  station  an  employee  at  the 
remote,  or  far,  end  of  the  rodding 
operation  to  ensure  that  employees 
maintain  the  required  minimum 
approach  distances.  This  provision, 
which  OSHA  took  from  existing 
§  1910.269(0(4),  has  no  counterpart  in 
existing  Subpart  V. 

To  prevent  accidents  resulting  from 
working  on  the  wrong,  and  possibly 
energized,  cable,  paragraph  (f),  which  is 
being  adopted  without  substantive 
change  from  the  proposal,  requires  the 
employer  to  identify  the  proper  cable 
when  multiple  cables  are  present  in  a 
work  area.  The  employer  must  make 
this  identification  by  electrical  means 
(for  example,  a  meter),  unless  the  proper 
cable  is  obvious  because  of  distinctive 
appearance,  location,  or  other  readily 
apparent  means  of  identification.  The 
employer  must  protect  cables  other  than 
the  one  being  worked  from  damage. 

This  paragraph,  which  OSHA  took  from 
existing  §  1910.269(t)(5),  is  similar  to 
existing  §  1926.956(c)(4),  (c)(5),  and 
(c)(6);  however,  existing  §  1926.956(c)(4) 
and  (c)(5)  apply  only  to  excavations. 
Final  paragraph  (f)  applies  the 
requirements  to  all  underground 
installations. 

If  employees  will  be  moving  any 
energized  cables  during  underground 
operations,  paragraph  (g)  requires  the 
employer  to  ensure  that  employees 
inspect  these  cables  for  abnormalities 
that  could  lead  to  a  fault,  except  as 
provided  in  paragraph  (h)(2).  If  the 
employees  find  an  abnormality,  final 
paragraph  (h)(1)  applies.  These 
provisions  protect  employees  against 
possibly  defective  cables,  which  could 
fault  when  moved,  leading  to  serious 
injury.  OSHA  replaced  “defects”  in 
proposed  paragraph  (g)  with 
“abnormalities”  in  the  final  rule  for 


consistency  with  the  language  used  in 
final  paragraph  (h).  In  addition,  OSHA 
added  language  exempting  employers 
from  the  inspection  requirement  when 
final  paragraph  (h)(2)  permits 
employees  to  perform  work  that  could 
cause  a  fault  in  an  energized  cable  in  a 
manhole  or  vault.  Under  paragraph 
(h)(2),  employers  may  perform  work  that 
could  cause  a  fault  in  a  cable  when 
service-load  conditions  and  a  lack  of 
feasible  alternatives  require  that  the 
cable  remain  energized.  In  that  case, 
employees  may  enter  the  manhole  or 
vault,  and  perform  that  work  without 
the  inspection  required  by  paragraph 
(g),  provided  the  employer  protects 
them  from  the  possible  effects  of  a 
failure  using  shields  or  other  devices 
that  are  capable  of  containing  the 
adverse  effects  of  a  fault.  Paragraph  (g) 
in  the  final  rule,  which  OSHA  took  from 
existing  §  1910.269(t)(6),  has  no 
counterpart  in  existing  Subpart  V. 

Since  an  energized  cable  with  an 
abnormality  may  fail  with  an  enormous 
release  of  energy,  employers  must  take 
precautions  to  minimize  the  possibility 
of  such  an  occurrence  while  an 
employee  is  working  in  a  manhole  or 
vault.  Therefore,  final  paragraph  (h) 
addresses  conditions  that  could  lead  to 
a  failure  of  a  cable  and  injure  an 
employee  working  in  a  manhole  or 
vault. 

Final  paragraph  (h)(1)  provides  that,  if 
a  cable  in  a  manhole  or  vault  has  one 
or  more  abnormalities  that  could  lead  to 
a  fault  or  be  an  indication  of  an 
impending  fault,  the  employer  must 
deenergize  the  cable  before  an  employee 
may  work  in  the  manhole  or  vault, 
except  when  service-load  conditions 
and  a  lack  of  feasible  alternatives  3 
require  that  the  cable  remain  energized. 
For  example,  under  some  service-load 
conditions,  it  may  not  be  feasible  for  the 
electric  utility  to  deenergize  the  cable 
with  the  abnormality  because  the  utility 
deenergized  another  line  for 
maintenance  work.  In  such  cases, 
employees  may  enter  the  manhole  or 
vault  only  if  protected  from  the  possible 
effects  of  a  failure  by  shields  or  other 
devices  capable  of  containing  the 
adverse  effects  of  a  fault.  Final 
paragraph  (h)(1)  provides  that  the 
employer  must  treat  the  following 
abnormalities  as  indications  of 
impending  faults:  oil  or  compound 
leaking  from  cable  or  joints,  broken 
cable  sheaths  or  joint  sleeves,  hot 
localized  surface  temperatures  of  cables 
or  joints,  or  joints  swollen  beyond 
normal  tolerance.  However,  if  the 


Feasible  alternatives  could  include  the  use  of 
shunts  or  other  means  of  supplying  areas  with 
power. 


employer  can  demonstrate  that  the 
listed  conditions  could  not  lead  to  a 
fault,  final  paragraph  (h)(1)  does  not 
require  the  employer  to  take  protective 
measures.  This  provision,  which  OSHA 
took  from  existing  §  1910.269(t)(7),  has 
no  counterpart  in  existing  Subpart  V. 
OSHA  revised  the  language  in  the  final 
rule  to  clarify  that  it  applies  to 
abnormalities  that  “could  lead  to  a  fault 
or  be  an  indication  of  an  impending 
fault”  (emphasis  added).  The  Agency 
also  included  the  information  in  the 
note  to  proposed  paragraph  (h)(1)  in  the 
regulatory  text  of  this  final  paragraph  to 
clarify  that,  when  any  of  the 
abnormalities  specifically  listed  in 
paragraph  (h)(1)  are  present,  the  burden 
is  on  the  employer  to  demonstrate  that 
the  abnormality  could  not  lead  to  a 
fault. 

As  noted  earlier  in  the  discussion  of 
the  definition  for  “entry”  under  the 
summary  and  explanation  for  final 
§  1926.953(g),  ConEd  and  EEI  expressed 
concern  that  proposed  §  1910.269(t)(7)(i) 
(and  by  implication  its  counterpart  in 
proposed  §  1926.965(h)(1))  would 
preclude  the  ability  of  an  employer  to 
enter  a  manhole  or  vault  and  hang  a  tag 
to  indicate  the  presence  of  a  defective 

Final  §  1910.269(t)(7)(i)  and  its 
counterpart  in  final  §  1926.965(h)(1)  are 
substantially  the  same  as  existing 
§  1910.269(t)(7).  These  provisions 
generally  prohibit  employees  from 
entering  a  manhole  or  vault  containing 
a  cable  that  has  one  or  more 
abnormalities  that  could  lead  to  a  fault, 
or  be  an  indication  of  an  impending 
fault.  Employers  are  unlikely  to  know 
about  the  abnormalities  addressed  by 
these  provisions  before  employees  enter 
the  manholes  or  vaults  in  which  they 
are  present.  The  rule  does  not  prohibit 
an  initial  entry  into  a  manhole  or  vault, 
so  long  as  the  employer  does  not  have 
actual  or  constructive  knowledge  of  the 
abnormalities  before  the  initial  entry.  If 
an  employer  uses  the  described  tagging 
system  to  identify  cables  with  these 
abnormalities,  OSHA  expects  that  the 
tags  will  be  hung  during  the  initial  entry 
into  the  manhole  or  vault  when 
employees  first  identify  the 
abnormalities.  Once  the  employer 
acquires  knowledge  of  cables  with 
abnormalities  that  could  lead  to  a  fault, 
or  be  an  indication  of  an  impending 
fault,  the  final  rule  prohibits  additional 
entries  unless  the  employer  takes  the 
precautions  required  by  final  paragraph 
(h)(1). 

Paragraph  (h)(2),  which  is  being 
adopted  without  substantive  change 
from  the  proposal,  addresses  work  that 
could  cause  a  fault  in  a  cable,  such  as 
removing  asbestos  covering  on  a  cable 
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or  using  a  power  tool  to  break  concrete 
encasing  a  cable.  This  type  of  work  can 
damage  the  cable  and  create  an  internal 
fault.  The  energy  released  by  the  fault 
could  injure  not  only  the  employee 
performing  the  work,  but  any  other 
employees  nearby.  Final  paragraph 
(h)(2)  requires  the  same  protective 
measures  in  those  situations  as 
paragraph  (h)(1),  that  is,  deenergizing 
the  cable  or,  under  certain  conditions, 
using  shields  or  other  protective  devices 
capable  of  containing  the  effects  of  a 
fault. 

Two  comm  enters  requested  that 
OSHA  clarify  the  meaning  of  the  phrase 
“shields  or  other  devices  that  are 
capable  of  containing  the  adverse  effects 
of  a  fault”  in  proposed  paragraph  (h) 

(Exs.  0209,  0227).  Both  paragraphs  (h)(1) 
and  (h)(2)  use  this  phrase.  OSHA  notes 
that  the  preamble  to  the  proposal 
described  the  types  of  devices  that 
employers  could  use  to  satisfy  these 
requirements: 

For  example,  a  ballistic  blanket  wrapped 
around  a  defective  splice  can  protect  against 
injury  from  the  effects  of  a  fault  in  the  splice. 
The  energy  that  could  be  released  in  case  of 
a  fault  is  known,  and  the  energy  absorbing 
capability  of  a  shield  or  other  device  can  be 
obtained  from  the  manufacturer  or  can  be 
calculated.  As  long  as  the  energy  absorbing 
capability  of  the  shield  or  other  device 
exceeds  the  available  fault  energy,  employees 
will  be  protected.  The  proposal  would 
require  employees  to  be  protected,  regardless 
of  the  type  of  device  used  and  of  how  it  is 
applied.  (70  FR  34884-34885] 

This  clarification  applies  equally  to  the 
final  rule. 

Mr.  Lee  Marchessault  with  Workplace 
Safety  Solutions  suggested  that 
paragraph  (h)  also  require  consideration 
of  FR  clothing  as  outlined  in  proposed 
Appendix  F  (Ex.  0196). 

Employers  may  use  arc-rated  clothing, 
which  employers  must  use  under  final 
§  1926.960(g)(5),  in  combination  with 
the  shields  or  other  devices  specified  by 
final  paragraph  (h),  to  achieve  the 
protection  from  heat  energy  required  by 
both  of  these  provisions.  However, 
paragraph  (h)  of  the  final  rule  requires 
a  broader  form  of  protection,  including 
protection  from  flying  objects  and  other 
hazards  from  the  fault.  Therefore,  OSHA 
does  not  recognize  FR  or  arc-rated 
clothing  as  a  device  that  is  capable,  by 
itself,  of  containing  the  adverse  effects 
of  a  fault  as  required  by  that  paragraph. 

Consolidatea  Edison  objected  to  the 
wording  of  proposed  paragraph  (h)(2) 
and  the  explanation  of  proposed 
paragraph  (h)(2)  in  the  preamble  to  the 
proposal  (70  FR  34885),  commenting: 

While  Consolidated  Edison  does  not  object 
to  the  concept  that  OSHA  is  trying  to  convey 
in  this  new  provision,  we  find  the  wording 


to  be  unnecessarily  vague.  In  the  preamble  to 
the  proposed  rule,  OSHA  uses  the  example 
of  removing  asbestos  covering  from  a  cable  as 
a  type  of  work  that  could  cause  a  fault.  In  a 
given  year.  Con  Edison  conducts  almost  one 
hundred  (100)  projects  in  which  we  remove 
twenty-five  (25)  linear  feet  of  asbestos 
covering  from  energized  cable.  This  is  the 
regulatory  limit  at  which  we  must  file  for  the 
project:  it  does  not  include  projects  where  we 
remove  less  than  the  regulatory  filing  limit. 
Con  Edison  has  a  set  procedure  by  which  this 
work  is  conducted.  This  does  not  represent 
work  that  could  be  expected  to  cause  a  fault 
in  a  cable  since  we  routinely  conduct  this 
work  without  cable  faulting.  In  addition,  we 
routinely  remove  arc-proof  tape  of  non¬ 
asbestos  type  from  cables  that  are  energized 
without  incident. 

In  another  example,  you  indicate  that  using 
a  power  tool  to  break  concrete  encasing  a 
cable  could  cause  a  fault.  Con  Edison  uses 
power  tools  to  break  concrete  duct  encasing 
energized  cable  as  part  of  our  normal 
operations.  We  took  the  time  to  analyze  the 
operation  and  develop  a  procedure  by  which 
this  can  be  done  safely.  By  following  this 
procedure,  we  successfully  remove  concrete 
(and  other  material)  duct  from  energized 
cable. 

There  are  recognized  work  practices  that 
could  be  expected  to  cause  a  fault  in  a  cable 
but  the  two  examples  OSHA  provides  in  the 
preamble  to  the  proposed  rule  are  not  these 
type  of  operation.  As  currently  written,  the 
rule  could  preclude  a  great  deal  of  work  in 
a  subsurface  structure  with  energized  cable 
even  though  there  is  no  danger  to  employee 
safety.  Therefore,  we  are  suggesting  that 
OSHA  change  the  proposed  language  to  the 
following: 

If  the  work  being  performed  in  a  manhole 
or  vault  could  be  expected  to  cause  a  fault 
in  a  cable,  that  cable  shall  be  deenergized 
before  any  employee  may  work  in  the 
manhole  or  vault,  except  when  service  load 
conditions  and  a  lack  of  feasible  alternatives 
require  that  the  cable  remain  energized.  In 
that  case,  employees  may  enter  the  manhole 
or  vault  provided  they  are  protected  from  the 
possible  effects  of  a  failure  by  shields  or 
other  devices  that  are  capable  of  containing 
the  adverse  effects  of  a  fault.  [Ex.  0157: 
emphasis  included  in  original] 

EEI  similarly  objected  to  the  language 
in  proposed  paragraph  (h),  arguing  that 
“the  wording  as  .  .  .  proposed  would 
eliminate  any  work  in  a  structure  with 
live  equipment”  (Ex.  0227).  EEI 
recommended  the  following  language  to 
address  its  concerns: 

If  the  work  being  performed  in  a  manhole 
or  vault  could  be  expected  to  lead  to  a  fault 
in  a  cable,  that  cable  shall  be  deenergized 


***  Paraphrasing  language  from  proposed 
paragraph  (h)(1),  EEI  indicated  that  it  was 
commenting  on  that  provision  of  the  proposal  (Ex. 
0227).  However,  EEI  recommended  revised 
language  that  would  replace  proposed  paragraph 
(h)(2).  In  this  discussion,  OSHA  responds  to  EEI’s 
comment  as  it  applies  to  proposed  paragraph  (h) 
generally  and  to  the  recommended  language  as  a 
suggested  replacement  for  proposed  paragraph 
(h)(2). 


before  an  employee  may  work  on  that  cable. 
[Id.;  emphasis  included  in  original] 

First,  OSHA  disagrees  with 
Consolidated  Edison  with  regard  to  the 
two  examples  of  work  that  could  cause 
a  fault  in  a  cable.  In  both  cases,  the 
cable  is  hidden  from  view — in  one  case, 
by  an  asbestos  covering,  and  in  the  other 
case,  by  concrete.  Employees  cannot 
inspect  the  condition  of  the  cable  jacket 
and  insulation,  which  may  be  decades 
old,  until  after  removing  the 
covering.^^5  It  is  reasonable  to  expect 
that  vibrations  from  the  removal  of  an 
asbestos  or  concrete  covering  would 
move  the  encased  cables,  and  any 
movement  of  a  cable  with  an 
abnormality,  even  movement  from 
vibrations,  can  lead  to  the  failure  of  the 
cable  (that  is,  a  fault).  In  addition,  there 
is  at  least  one  accident  in  the  record 
involving  the  use  of  tools  to  remove 
concrete  from  underground  cables,  and 
others  involving  tools  penetrating 
concrete-encased  underground  cables 
(Ex.  0004  ^'*®).  Consequently,  OSHA 
continues  to  believe  that  these  are  two 
good  examples  of  work  that  could  cause 
a  fault  in  a  cable. 

Second,  the  Agency  does  not  agree 
with  EEI  that  the  final  rule  will 
“eliminate  any  work  in  a  structure  with 
live  equipment”  (Ex.  0227).  Final 
paragraph  (h)  requires  employers  to 
deenergize  cables  only  under  limited 
conditions.  Paragraph  (h)(1)  requires  the 
employer  to  deenergize  a  cable  only 
when  the  cable  has  one  or  more 
abnormalities  that  could  lead  to  a  fault 
or  be  an  indication  of  an  impending 
fault.  Paragraph  (h)(2)  requires  the 
employer  to  deenergize  a  cable  only 
when  employees  will  perform  work  that 
could  cause  a  fault  in  that  cable.  The 
final  rule  permits  employees  to  work  in 
manholes  and  vaults  containing  live 
equipment  whenever  the  conditions 
specified  in  paragraphs  (h)(1)  and  (h)(2) 
are  not  present,  as  well  as  when  service¬ 
load  conditions  and  a  lack  of  feasible 
alternatives  require  that  the  cable 
remain  energized. 

Finally,  OSHA  is  not  adopting 
Consolidated  Edison’s  (or  EEI’s) 
suggested  language.  The  Agency  does 
not  believe  that  the  recommended 
change  would  clarify  the  rule  and 


As  noted  earlier,  final  paragraph  (g)  requires 
employees  to  inspect  energized  cables  before 
moving  them,  except  as  provided  in  paragraph 
(h)(2).  OSHA  added  the  exception,  which  the 
proposal  did  not  make  explicit,  to  clarify  that 
paragraph  (g)  does  not  require  an  inspection  when 
paragraph  (h)(2)  permits  employees  to  perform 
work  that  could  cause  a  fault  in  an  energized  cable 
in  a  manhole  or  vault. 

■^^“See,  for  example,  the  three  accidents  described 
at  http:// WWW. osh a.gov/pis/imis/acci den t search . 
accident  detail?id=170063499e-id=t4485585& 
id=170191100. 
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believes  that  adopting  the  change  would 
make  the  provision  more  difficult  to 
enforce.  Final  paragraph  (h)(2)  does  not 
require  deenergizing  cables  when  there 
is  only  a  remote  possibility  that  a  fault 
would  occur.  There  must  be  a 
reasonable  possibility  that  performing 
the  work  could  cause  a  fault.  Such  work 
would  include:  work  in  which 
employees  are  using  tools  or  equipment 
in  a  manner  in  which  they  could 
foreseeably  penetrate  the  cable  jacket; 
work  that  would  disturb  a  cable  that 
employees  cannot  visually  inspect;  and 
any  other  work  that  could  damage  a 
cable.  These  are  the  types  of  activities 
that  caused  accidents  in  the  record  (Exs. 
0002,  0003 In  addition,  EEI’s 
recommendation  would  only  protect 
employees  working  on  a  cable.  EEI’s 
proposed  language  would  not  ensure  the 
safety  of  employees  performing  work  in 
the  vicinity  of,  but  not  on,  the  energized 
cable  in  which  a  fault  could  occur.  Such 
work  would  include  work  in  which 
employees  are  using  tools  or  equipment 
in  a  manner  in  which  they  could 
foreseeably  penetrate  the  cable  jacket,  as 
noted  previously.  Therefore,  OSHA 
concludes  that  EEI’s  language  would  not 
provide  adequate  protection  to 
employees. 

Paragraph  (i),  which  is  being  adopted 
without  substantive  change  from  the 
proposal,  requires  employers  to 
maintain  metallic-sheath  continuity 
while  employees  are  working  on  buried 
cables  or  cables  in  manholes  and  vaults. 
Bonding  across  an  opening  in  a  cable’s 
sheath  protects  employees  against 
electric  shock  from  a  difference  in 
electric  potential  between  the  two  sides 
of  the  opening.  As  an  alternative  to 
bonding,  the  cable  sheath  can  be  treated 
as  energized.  (In  this  case,  the  voltage  at 
which  the  sheath  is  to  be  considered 
energized  is  equal  to  the  maximum 
voltage  that  could  be  seen  across  the 
.sheath  under  fault  conditions.)  This 
requirement,  which  OSHA  took  from 
existing  §  1910.269(t)(8),  is  essentially 
identical  to  existing  §  1926.956(c)(7), 
except  that  the  final  rule  allows  the 
c;able  sheath  to  be  treated  as  energized 
in  lieu  of  bonding.  This  requirement  is 
consistent  with  other  parts  of  the  final 
rule,  such  as  §  1926.960(j),  which 
recognize  treating  objects  as  energized 
as  an  alternative  to  grounding. 

Mr.  John  Vocke  with  Pacific  Gas  and 
Electric  Company  objected  to  proposed 
paragraph  (i)  as  follows: 

Paragraph  (i)  of  proposed  §  1926.965  would 
require  metallic  sheath  continuity  to  be 


See,  for  example,  the  five  accidents  at  http:// 
www.osha.gov/pls/iTnis/accidentsearch.accidcnt_ 
dctail?id=  1 70065650&-id=014485585a‘id= 

1 701911 00&-id=  1 70153977&‘id=  1 70247944. 


maintained  while  work  is  performed  on 
underground  cables.  In  its  underground 
transmission  system,  PG&E  has  deliberately 
engineered  certain  circuits  with 
discontinuous  shield  wires  for  system 
reliability.  PG&E  submits  that  as  long  as 
specific  safety  procedures  are  in  place, 
underground  transmission  cables  need  not  be 
equipped  with  metallic  sheath  continuity. 

[Ex.  0185] 

Paragraph  (i)  of  the  final  rule  requires 
employers  to  maintain  metallic-sheath 
continuity.  It  does  not  require  these 
sheaths  to  be  continuous  across  the 
system,  nor  does  it  require  the  employer 
to  bond  across  breaks  already  installed 
in  the  system.  As  noted  in  the  earlier 
explanation  of  this  provision,  it  requires 
employers  to  place  bonds  when 
employees  interrupt  the  continuity  of 
the  sheath  as  part  of  the  work  procedure 
(for  example,  when  the  employee  strips 
the  jacket,  sheath,  and  insulation  from 
a  cable  to  splice  it).  Thus,  Mr.  Vocke’s 
concern  is  unfounded.  OSHA  notes, 
however,  that  final  §  1926.962(c) 
requires  temporary  protective  grounds 
to  be  installed  to  prevent  each  employee 
from  being  exposed  to  hazardous 
differences  in  electric  potential. 
Installing  grounds  in  accordance  with 
this  provision  will  protect  employees 
from  hazardous  differences  in  potential 
where  designed  breaks  in  metallic 
sheath  continuity  exist. 

Mr.  Brian  Erga  with  ESCI 
recommended  that  OSHA  add  specific 
procedures  for  grounding  underground 
cables  (Exs.  0155,  0471;  Tr.  1256-1257). 
He  explained: 

IEEE  has  recognized  the  problem  after  a 
number  of  accidents  involving  de-energized 
cables.  The  industry  has  also  recognized  the 
hazard  and  has  conducted  research  justifying 
the  need  for  new  safe  work  methods. 

Again,  there  halve]  been  a  number  of 
.serious  accidents  and  fatalities  when  de¬ 
energized  cable,  thought  to  bo  .  .  .  safely 
grounded,  has  been  energized  due  to  voltage 
rise  on  the  system  neutral.  After  an  accident 
at  San  Diego  Gas  and  Electric  (SDG&E) 
involving  a  grounded  cable  [that]  became 
(iiicrgized,  SDG&E  conducted  research  in 
system  neutral  voltage  ri.sc.  A  paper  was 
written  and  published  on  the  ro.soarch  .... 
Also,  the  lEEE/ESMOL  Task  k’orce 
15.07.09.01  published  a  paper  titled  "Worker 
Protection  While  Working  De-energized 
Underground  Di.stribution  Sy.stems”.  .  .  . 
[Ex.  0471] 

Mr.  Erga  suggested  provisions  that 
included  requiring  the  employer  to  (1) 
insulate  employees  from  system  neutral 
voltage  rise,  (2)  isolate  the  cable  and  its 
associated  neutral  from  system  neutral 
voltage  rise,  or  (3)  create  an 
equipotential  zone  at  the  work  location 
[id.). 

The  final  rule  already  addresses  the 
provisions  recommended  by  Mr.  Erga. 


Final  §  1926.962  requires  employers  to 
install  grounds  and  provide  an 
equipotential  zone  on  lines  treated  as 
deenergized.  Alternatively,  the 
employer  can  treat  the  lines  as 
energized.  Paragraph  (b)  of  final 
§  1926.962  also  permits  lines  and 
equipment  to  be  treated  as  deenergized 
without  grounds  under  certain 
conditions;  however,  Mr.  Erga  did  not 
include  all  of  these  conditions  in  his 
recommendations.  Finally,  final 
§  1926.962(g)  prohibits  grounding  at  a 
remote  terminal  if  there  is  a  possibility 
of  hazardous  transfer  of  potential  should 
a  fault  occur.  Thus,  OSHA  believes  that 
the  final  rule  adequately  addresses  the 
hazards  covered  by  Mr.  Erga’s  suggested 
regulatory  text  and  decided  not  to  adopt 
it.  The  Agency  is,  however, 
incorporating  appropriate  information 
from  Mr.  Erga’s  submission  in  Appendix 
C  to  final  Subpart  V,  Protection  from 
Hazardous  Differences  in  Electric 
Potentials,  to  assist  employers  in 
complying  with  the  requirements  on 
grounding  as  they  apply  to  underground 
installations. 

17.  Section  1926.966,  Substations 

As  explained  in  paragraph  (a),  final 
§  1926.966  addresses  work  performed  in 
substations.  The  provisions  of  this 
paragraph  supplement  (rather  than 
modify)  the  general  requirements 
contained  in  other  portions  of  Subpart 
V,  such  as  final  §  1926.960,  which 
regulates  working  on  or  near  live  parts. 

Final  paragraph  (b)  requires  the 
employer  to  provide  and  maintain 
sufficient  access  and  working  space 
around  electric  equipment  to  permit 
ready  and  safe  operation  and 
maintenance  of  the  equipment  hy 
employees.  This  rule  prevents 
employees  from  contacting  exposed  live 
parts  as  a  residt  of  insufficient 
maneuvering  room.  A  note  following 
this  paragraph  recognizes,  for 
compliance  purposes,  the  provi.sions  of 
ANSI/IEEE  C2-2012,  which  address  the 
design  of  workspace  for  electric 
equipment.  F’inal  §  1926.966(b),  which 
OSHA  took  from  existing 
§  191().269(u)(l),  has  no  counterpart  in 
existing  Suhpart  V. 

OSHA  realizes  that  older  installations 
may  not  meet  the  dimensions  set  forth 
in  the  latest  version  of  the  national 
consensus  standard.  The  Agency 
believes  that  the  language  of  final 
paragraph  (b)  is  sufficiently 
performance-oriented  that  older 
installations,  likely  built  to 
specifications  in  the  national  consensus 
standards  that  were  in  effect  during 
construction  of  the  installation,  will 
meet  the  requirement  for  sufficient 
workspace  provided  that  the  installation 
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and  work  practices  used  enable 
employees  to  perform  work  safely 
within  the  space  and  to  maintain  the 
minimum  approach  distances 
established  by  the  employer  under 
§  1926.960(cKlKi).  The  note  to  final 
§  1926.966(b)  states  that  the  NESC 
specifications  are  guidelines.  That  note 
indicates  that  OSHA  will  determine 
whether  an  installation  that  does  not 
conform  to  that  consensus  standard 
complies  with  final  paragraph  (b)  based 
on  the  following  criteria: 

(1)  Whether  the  installation  conforms 
to  the  edition  of  ANSI/IEEE  C2  that  was 
in  effect  when  the  installation  was 
made, 

(2)  Whether  the  configuration  of  the 
installation  enables  employees  to 
maintain  the  minimum  approach 
distances,  established  by  the  employer 
under  §  1926.960(c)(l)(i),  while  the 
employees  are  working  on  exposed, 
energized  parts,  and 

(3)  Whether  the  precautions  taken 
when  employees  perform  work  on  the 
installation  provide  protection 
equivalent  to  the  protection  provided  by 
access  and  working  space  meeting 
ANSI/IEEE  C2-2012. 

The  language  in  this  note  is 
equivalent  to  a  note  in  existing 
§  1910.269(u)(l)  and  accomplishes  three 
goals.  First,  it  explains  that  an 
installation  need  not  be  in  conformance 
with  ANSI/IEEE  C2-2012  to  be  in 
compliance  with  final  paragraph  (b). 
Second,  it  informs  employers  with 
installations  that  do  not  conform  to  the 
latest  ANSI  standard  of  how  they  can 
comply  with  final  paragraph  (b).  Third, 
it  ensures  that,  however  old  an 
installation  is,  it  provides  sufficient 
space  to  enable  employees  to  work 
within  the  .space  without  significant  ri.sk 
of  injury.  OSHA  received  no  comments 
on  either  propo.sed  paragraph  (b)  or  the 
note  and  is  adopting  them  without 
.substantive  change  from  the  propo.sal. 
OSHA  updated  the  ver.sion  of  ANSI/ 
IEEE  C2  listed  in  the  note  to  the  mo.st 
recent  edition  (2012).  OSHA  reviewed 
ANSI/IEEE  C2-2012  and  finds  that  it 
provides  protection  equivalent  to  the 
2002  edition  referenced  in  the  note  in 
the  proposal. 

Paragraph  (c),  which  is  being  adopted 
without  .sub.stantive  change  from  the 
propo.sal,  requires  the  employer  to 
ensure  that,  when  employees  remove  or 
insert  draw-out-type  circuit  breakers, 
the  breaker  is  in  the  open  position. 
Additionally,  if  the  design  of  the  control 
devices  permits,  the  employer  must 


A  draw-out-type  circuit  breaker  is  one  in 
which  the  removable  portion  may  be  withdrawn 
from  the  stationary  portion  without  unbolting 
connections  or  mounting  supports. 


render  the  control  circuit  for  the  circuit 
breaker  inoperable.  These  provisions 
prevent  arcing  that  could  injure 
employees.  Final  paragraph  (c),  which 
OSHA  took  from  existing 
§  1910.269(u)(2),  has  no  counterpart  in 
existing  Subpart  V. 

Because  voltages  can  be  impressed  or 
induced  on  large  metal  objects  near 
substation  equipment,  proposed 
paragraph  (d)  would  have  required 
conductive  fences  around  substations  to 
be  grounded.  In  addition,  the  proposal 
specified  that  employers  maintain 
grounding  continuity  and  provide 
bonding  to  prevent  electrical 
discontinuity  when  the  employer 
expanded  substation  fences  or  removed 
sections  of  such  fences. 

OSHA  took  the  proposed  provision 
from  existing  §  1910.269(u)(3).  Existing 
§  1926.957(g)(1)  requires  employers  to 
maintain  “[ajdequate  interconnection 
with  ground”  between  temporary  and 
permanent  fences,  but  does  not  require 
permanent  substation  fences  to  be 
grounded.  In  the  preamble  to  the 
proposal,  OSHA  indicated  that  it 
believes  that  grounding  metal  fences, 
whether  they  are  temporary  or 
permanent,  is  essential  to  the  safety  of 
employees  working  near  the  fences  (70 
FR  34885). 

OSHA  received  many  comments  on 
proposed  paragraph  (d).  (See,  for 
example,  Exs.  0125,  0126,  0151,  0159, 
0172,  0188,  0212.)  Most  of  these 
commenters  pointed  out  that  the 
proposal  was  at  odds  with  the  methods 
of  protecting  employees  and  the  general 
public  from  hazardous  differences  in 
electric  potential  described  in  IEEE  Std 
80-2000,  IEEE  Guide  for  Safety  in  AC 
Substation  Grounding.  (See,  for 
example,  Exs.  0125,  0126,  0151, 0159, 
0172,  0188.)  For  instance,  Mr.  Jides 
Weaver  with  the  Northwest  Line 
Ck)n.structor.s  C^hapter  of  NE(]A 
commented: 

A.s  currently  written,  |j)anigra])h  (d)] 

(:r(!ate.s  a  .situation  in  which  death  or  serious 
injury  to  both  employees  and  the  public 
exists.  When  a  substation  fence  is  exjjandecl 
or  a  sectifni  removed  for  wrirking  in  an 
(ixisting  substation,  the  temporary  fence 
installed  to  keep  the  work  area  secured  shall 
not  be  bonded  or  the  fence  continuity 
maintained  between  the  existing  grounded 
fence  enclosure  and  the  temporary  fence,  as 
explained  in  IEEE  Standard  80-2000  “IEEE 
Guide  for  Safety  in  AC  Substation 
Grounding”  section  17.3.  When  expanding  a 
sub.station  tbe  practice  is  to  remove  the 
existing  section  of  fence  between  the 
energized  portion  of  the  .substation  and  the 
new  section.  The  new  section  is  fenced  to 
protect  the  worksite  and  the  public  from 
unauthorized  access  into  the  energized  sub. 
Temporary  isolation  fences  are  installed 
between  the  existing  substation  fence  and  the 


temporary  fence  to  prevent  touch  and  step 
potential  hazards.  As  stated  in  the  current 
regulations  by  maintaining  a  bond  and 
electrical  continuity  employees  are  exposed 
to  these  differences  of  potential.  As  the  new 
substation  addition  is  built  the  following 
basic  sequence  of  events  occur,  excavation  of 
the  existing  soil  is  completed,  foundations 
and  footings  are  poured  for  equipment 
placement,  control  wiring  and  ground  grid 
installed,  and  then  final  installation  of  rock 
placed  creating  the  required  insulation  for 
employee  protection.  It  is  not  until  the  new 
ground  grid  in  the  substation  addition  is 
installed  and  equipment  in  place  does  the 
connection  between  the  new  addition  and 
the  existing  substation  [begin].  As  the  new 
addition  nears  completion  the  fence  isolation 
fences  are  removed,  permanent  fencing  is 
installed,  and  the  grid  connected.  It  is  at  this 
critical  time  that  the  employees  can  be 
exposed  to  critical  potential  differences  and 
proper  work  rules  on  bonding  and  grounding 
would  be  required.  [Ex.  0188;  emphasis 
included  in  original] 

He  recommended  that  OSHA  modify 
paragraph  (d)  to  read: 

Conductive  fences  around  substations  shall 
be  grounded.  When  a  substation  fence  is 
expanded  or  a  section  is  removed,  they  shall 
be  designed  to  limit  touch,  step,  and 
transferred  voltages  in  accordance  with 
industry  practices. 

Note  to  paragraph  .  .  .(d).  .  .of  this 
section:  Guidelines  for  substation  grounding 
as  defined  in  IEEE  Guide  for  Safety  in  AC 
substation  Grounding  (Standard  80-2000) 
would  he  one  source  that  may  be  utilized  to 
provide  guidance  in  meeting  these 
requirements,  [/d.;  emphasis  included  in 
original] 

OSHA  agrees  that  this  approach, 
which  other  commenters  also 
recommended,  would  better  protect 
employees  than  the  proposed 
requirement.  A.s  demonstrated  by  the 
description  quoted  from  Mr.  Weaver’s 
comment,  employers  isolate  temporary 
fences  from  oxi.sting  fences,  in  addition 
to  bonding  and  grounding  sulxstation 
fence  sections,  to  protect  employees 
from  hazardous  differences  in  potential. 
Tbe  Agency  also  agrees  that  IEEE  Std  80 
provides  useful  guidance  to  protect 
employees  from  hazardous  differenc;e.s 
ill  electric  potential.  Therefore,  OSHA 
adopted  the  following  language  in  final 
paragraph  (d): 

Conductive  fences  around  substations  shall 
be  grounded.  When  a  substation  fence  is 
expanded  or  a  section  is  removed,  fence 
.sections  shall  be  isolated,  grounded,  or 
bonded  as  nece.ssary  to  protect  employees 
from  hazardous  differences  in  electric 
potential. 

Note  to  paragraph  (d)  of  this  section:  IEEE 
Std  80-2000,  IEEE  Guide  for  Safety  in  AC 
Substation  Grounding,  contains  guidelines 
for  protection  against  hazardous  differences 
in  electric  potential. 
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The  Agency  believes  that  the  language 
in  the  final  rule  addresses  the 
commenters’  concerns,  as  well  as  the 
concern  of  another  commenter,  who 
questioned  whether  isolation  joints 
would  be  acceptable  under  the  standard 
as  proposed  (Ex.  0212). 

Finm  paragraph  (e)  addresses  the 
guarding  of  rooms  and  other  spaces  that 
contain  electric  supply  equipment. 

OSHA  took  this  paragraph  from  existing 
§  1910.269(u)(4).  Paragraphs  (c)  and  (g) 
of  §  1926.957  are  the  only  provisions  in 
existing  Subpart  V  that  address  the 
guarding  of  live  parts  in  substations. 
These  two  provisions  require  employers 
to  install  barricades  or  barriers 
(paragraph  (c))  and  to  install  temporary 
fences  if  sections  of  permanent  fencing 
are  expanded  or  removed  (paragraph 
(g)).  Existing  §  1926.957(g)(2)  also 
generally  requires  employers  to  lock 
gates  to  unattended  substations. 

The  existing  requirements  only 
address  temporary  guarding  measures. 
Existing  §  1926.957  does  not  mention 
permanent  guarding  of  live  parts,  which 
generally  is  more  substantial  than  the 
tape  and  cone  barricades  permitted 
under  the  existing  rule.  OSHA’s  revision 
t)f  the  substation  rules  addresses 
guarding  of  live  parts  in  substations  in 
a  more  comprehensive  manner  and  will 
jjrovide  better  jnotection  for  em])loyees 
than  existing  §  1926.957. 

OSHA  believes  that  it  is  important  to 
j)rohihit  nnqualififid  persons  from 
entering  areas  containing  energized 
electric  .sujjply  equipment,  regardless  of 
the  work  they  are  performing, 
limployees  working  in  these  areas  must 
he  trained  in  the  hazards  involved  and 
in  the  appropriate  work  practices,  as 
required  by  final  §  1926.950(b)(2).  This 
training  will  enable  employees  to 
distinguish  hazardous  circuit  parts  from 
nonhazardous  equipment  and  will 
ensure  that  they  are  familiar  with  the 
appropriate  work  practices,  regardless  of 
the  jobs  they  are  performing.  Many 
accidents  occur  because  unqualified 
persons  contact  energized  parts  in  such 
areas  (Ex.  0004 ‘*‘*®). 

Subpart  V  applies  to  electrical 
installations  for  which  OSHA  has  few 
design  requirements.  The  Subpart  K 
electrical  installation  standards 
typically  do  not  apply  to  electric  power 
transmission  and  distribution 
installations,  and  such  installations  may 
pose  hazards  in  addition  to  the  hazards 
associated  with  exposed  live  parts.  For 
example,  ungrounded  equipment 
enclosures  pose  such  hazards.  If 


■’■'aSee,  for  example,  the  eight  accidents  at  http:// 
www.osha.gov/pls/imis/accidentseaTch.accident_ 
detail?id= 800995B‘id=  17057101 2&'id= 902650B-id= 

1 705716328'id=14529085&id=170681456S-id= 

1 7068 1456&id=  1 701 08310. 


employers  do  not  meet  the  requirements 
of  Subpart  K,  then  it  is  important  to 
prevent  unqualified  persons  from 
gaining  access  to  areas  containing 
electric  power  transmission  and 
distribution  equipment. 

Paragraph  (e)  of  final  §  1926.966  sets 
forth  criteria  for  access  by  unqualified 
persons  to  rooms  and  other  spaces 
containing  electric  supply  lines  or 
equipment.  Final  paragraph  (e)(1) 
specifies  which  areas  containing  electric 
supply  lines  or  equipment  must  meet 
the  guarding  requirements  contained  in 
final  paragraphs  (e)(2)  through  (e)(5). 
These  areas  fall  into  three  categories  as 
follows: 

(1)  Rooms  and  other  spaces  where 
exposed  live  parts  operating  at  50  to  150 
volts  to  ground  are  within  2.4  meters  (8 
feet)  of  the  ground  or  other  working 
surface, 

(2)  Rooms  and  other  spaces  where  live 
parts  operating  at  151  to  600  volts  to 
ground  are  within  2.4  meters  (8  feet)  of 
the  ground  or  other  working  surface  and 
are  guarded  only  by  location,  as 
permitted  under  final  §1926.966(0(1), 
and 

(8)  Rooms  and  other  spaces  where  live 
pai’ts  operating  at  more  than  (iOO  volts 
to  ground  are  loc:ated,  nnle.ss: 

(a)  The  live  ])arts  are  (inclosed  within 
grounded,  mcital-cinclosed  e(jni])in(inl 
whose  only  ojHinings  arci  designed  so 
that  foreign  ol)jects  inserted  in  the.se 
ojxinings  will  Ixi  dellected  from 
(iiKirgized  parts,  or 

(h)  'I’he  live  {)arts  are  installed  at  a 
height,  above  ground  and  any  other 
working  surface,  that  provides 
protection  at  the  voltage  on  the  live 
parts  corresponding  to  the  protection 
provided  by  a  2.4-meter  (8-foot)  height 
at  50  volts. 

Final  paragraphs  (e)(2)  through  (e)(5) 
contain  requirements  that  apply  to  these 
areas.  Fences,  screens,  partitions,  or 
walls  must  enclose  these  rooms  and 
other  spaces  so  as  to  minimize  the 
possibility  that  unqualified  persons  will 
enter;  the  employer  must  display  signs 
at  the  entrances  warning  unqualified 
persons  to  keep  out;  and  the  employer 
must  keep  the  entrances  locked  unless 
the  entrances  are  rmder  the  observation 
of  a  person  attending  the  room  or  other 
space  for  the  purpose  of  preventing 
unqualified  employees  from  entering. 
Additionally,  unqualified  persons  may 
not  enter  these  rooms  or  other  spaces 
while  the  electric  supply  lines  or 
equipment  are  energized. 

OSHA  received  no  comments  on 
proposed  paragraph  (e)  and  is  adopting 
it  substantially  as  proposed.  In  the  final 
rule,  OSHA  added  metric  equivalents 
that  were  missing  from  proposed 
paragraphs  (e)(l)(i)  and  (e)(l)(ii).  In 


addition,  the  Agency  reworded 
paragraph  (e)(5)  in  the  final  rule  as 
follows:  “The  employer  shall  keep  each 
entrance  to  a  room  or  other  space 
locked,  unless  the  entrance  is  under  the 
observation  of  a  person  who  is  attending 
the  room  or  other  space  for  the  purpose 
of  preventing  unqualified  employees 
from  entering.”  Proposed  paragraph 
(e)(5)  would  have  required  the  employer 
to  lock  entrances  to  rooms  and  other 
spaces  not  under  the  observation  of  an 
“attendant.”  OSHA  defined  the  word 
“attendant”  in  final  §  1926.968  as  “[a]n 
employee  assigned  to  remain 
immediately  outside  the  entrance  to  an 
enclosed  or  other  space  to  render 
assistance  as  needed  to  employees 
inside  the  space.”  This  term  applies  to 
provisions  that  require  an  attendant 
whose  purpose  is  to  protect  employees 
within  an  enclosed  or  other  space.  In 
contrast,  the  purpose  of  the  person 
attending  the  room  or  other  space  under 
final  paragraph  (e)(5)  is  to  keep 
unqualified  employees  from  (uitering 
the  room  or  other  space.  Therefore,  the 
use  of  the  term  “attendant”  in  jiroposed 
])aragraph  (e)(5)  was  inapjuopriate,  and 
the  revised  language  is  more  accurate. 

Faragraj)h  (1)  also  ad(lres.s(!s  guarding 
of  live  parts.  This  ])aragraph,  which 
O.SHA  took  Iroiu  existing 
§  lt)1().2()9(n)(5),  has  no  connterj)art  in 
exi.sting  Suhpart  V. 

l’aragraj)h  (1)(1),  which  is  heing 
adopted  without  suhstantive  change 
from  the  projjo.sal,  recpiires  the 
(!nij)loyer  to  provide  guards  around  all 
live  parts  operating  at  more  than  150 
volts  to  ground  without  an  in.snlating 
covering  unless  the  location  of  the  live 
parts  gives  sufficient  clearance  to 
minimize  the  possibility  of  accidental 
(jmployee  contact.  This  provision 
protects  qualified  employees  from 
accidentally  contacting  energized  parts. 
Guidance  for  clearance  distances 
appropriate  for  guarding  by  location  is 
available  in  ANSI/IEEE  C2.  A  note 
following  final  paragraph  (f)(1)  provides 
that  OSHA  considers  installations 
meeting  ANSI/IEEE  C2-2002  to  meet 
paragraph  (f)(1),  which  OSHA  based  on 
Rule  124A1  of  that  standard. The 
note  further  provides  that  OSHA  will 
determine  whether  an  installation  that 
does  not  conform  to  this  ANSI  standard 
complies  with  paragraph  (f)(1)  based  on 
the  following  criteria: 

(1)  Whether  the  installation  conforms 
to  the  edition  of  ANSI  C2  that  was  in 
effect  when  the  installation  was  made, 

(2)  Whether  each  employee  is  isolated 
from  energized  parts  at  the  point  of 
closest  approach,  and 


‘*®“The  2012  NESC  contains  a  similar  requirement 
in  Rule  124A1. 
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(3)  Whether  the  precautions  taken 
when  employees  perform  work  on  the 
installation  provide  protection 
equivalent  to  the  protection  provided  by 
horizontal  and  vertical  clearances 
meeting  ANSI/IEEE  C2-2002. 

This  approach  affords  employers 
flexibility  in  complying  with  the 
standard  and  affords  employees 
protection  from  injury  due  to  sparkover 
from  live  circuit  parts. 

In  developing  the  final  rule,  OSHA 
examined  the  2012  version  of  ANSI/ 

IEEE  C2  to  determine  if  the  guarding 
requirements  of  the  newer  consensus 
standard  protect  employees  to  the  extent 
required  by  final  paragraph  (f)(1)  and 
ANSI/IEEE  C2-2002.  Rule  124A1  of 
ANSI/IEEE  C2-2012  requires  guarding 
of  “live  parts  operating  above  300  V 
phase-to-phase”  rather  than  “live  parts 
operating  at  more  than  150  volts  to 
ground’’  as  required  by  final  paragraph 
(f)(1).  Therefore,  some  live  parts  that 
require  guarding  under  the  OSHA 
stiindard  and  ANSI/IEEE  C2-2002  do 
not  nujuire  guarding  under  ANSI/IEEE 
02-2012.  For  exanij)le,  an  nngnninded, 
sing)e-j)liase  circuit  operating  at  240 
volts  between  conductors  lias  a  jiliase- 
to-groiind  voltage  of  240  volts.'’’^'^  'I’lie 
|)hase-to-pliase  voltage  of  tliis  circuit 
also  is  240  volts.  Oonse()nently,  final 
liaragrajili  (1)(1)  and  ANSl/lEliE  02- 
2002  re(|nire  guarding  of  live  parts  on 
this  circuit,  while  ANSl/lEEIi  02— 2t)12 
does  not.  Accordingly,  the  Agency  finds 
that  ANSI/II*;EE  02-2012  reijuires 
guarding  of  fewer  live  jiarts  and, 
therefore,  provides  le.ss  employee 
protection  than  the  OSHA  standard  and 
ANSI/IEEE  02-2002.  'I’he  note  to  final 
paragraph  (f)(1)  retains  the  reference  to 
ANSI/IEEE  02-2002,  as  proposed,  rather 
than  updating  the  reference  to  ANSI/ 
IEEE  02-2012.  However,  with  regard  to 
the  dimensions  of  clearance  distances 
about  electric  equipment,  employers  can 
rely  on  ANSI/IEEE  C2-2012  for 
providing  sufficient  clearance  to 
minimize  the  possibility  of  accidental 
employee  contact. 

Paragraph  (f)(2),  which  is  being 
adopted  without  substantive  change 
from  the  proposal,  requires  that  the 
employer  maintain  guarding  of 
energized  parts  within  a  compartment 
during  operation  and  maintenance 
functions.  This  guarding  will  prevent 
accidental  contact  with  energized  parts 
and  prevent  tools  or  other  equipment 
from  contacting  energized  parts  if  an 
employee  drops  the  tools  or  equipment. 
However,  since  qualified  employees 


■*51  The  2002  and  2007  editions  of  ANSI/IEEE  C2 
define  the  phase-to-ground  voltage  on  an 
ungrounded  circuit  as  “lt]he  highest  nominal 
voltage  available  between  any  two  conductors  of  the 
circuit  concerned”  (Ex.  0077). 


need  access  to  energized  equipment,  an 
exception  to  this  requirement  allows 
qualified  employees  to  remove  guards  to 
replace  fuses  and  to  perform  other 
necessary  work.  In  such  cases, 
paragraph  (f)(3),  which  also  is  being 
adopted  without  substantive  change 
from  the  proposal,  applies.  When 
anyone  removes  guards  from  energized 
equipment,  final  paragraph  (f)(3) 
requires  the  employer  to  install  barriers 
around  the  work  area  to  prevent 
employees  who  are  not  working  on  the 
equipment,  but  who  are  in  the  area, 
from  contacting  the  exposed  live  parts. 

Paragraph  (gfil),  which  is  being 
adopted  without  substantive  change 
from  the  proposal,  requires  employees 
who  do  not  work  regularly  at  the  station 
to  report  their  presence  to  the  employee 
in  charge  of  substation  activities  so  that 
they  can  receive  information  on  special 
sy.stem  conditions  affecting  employee 
safety.  Final  paragraph  (g)(2)  requires 
the  job  briefing  under  final  §  1926.952  to 
cover  information  on  special  .system 
conditions  affecting  employee  .safety, 
including  the  location  of  energized 
ecjiiipimnit  in,  or  adjacent  to,  the  work 
area  and  tin;  limits  of  any  (huiiiergized 
work  area.  OSl  I A  took  ])aragraph.s  (g)(1) 
and  (g)(2)  from  existing  tj  1  ‘)l().269(n)(6). 
The  Ag(!ncy  revi.scxl  the  language  in 
paragraph  (g)(2)  in  the  final  rule  to  make 
it  clear  that  the  information  cov(;red  in 
the  jot)  briefing  must  include  all 
information  on  special  system 
conditions  affecting  em])loyee  .safety  in 
the  substation.  Note  that,  unlike 
paragraph  (g)(1),  paragraph  (g)(2) 
applies  eciually  to  unattended  and 
attended  .sub.stations,  and  to  employees 
already  working  in  a  .substation  and 
employees  who  enter  a  substation. 

Existing  §  1926.957(a)(1)  requires  the 
employer  to  ensure  that  employees 
obtain  authorization  from  the  person  in 
charge  of  the  substation  before 
performing  work.  Proposed  paragraph 
(g)  would  not  have  required 
authorization.  In  the  preamble  to  the 
proposal,  OSHA  stated  that  the  Agency 
did  not  believe  that  such  a  requirement 
was  necessary  (70  FR  34886).  Proposed 
paragraph  (g)(1)  would  have  required 
employees  who  do  not  work  regularly  in 
the  substation  to  report  their  presence  to 
the  employee  in  charge.  OSHA 
explained  in  the  preamble  to  the 
proposal  that  the  main  purpose  of  this 
rule  is  to  ensure  a  flow  of  important 
safety-related  information  from  the 
employee  in  charge  to  employees  about 
to  work  in  the  substation  (70  FR  34887). 
The  Agency  believed  that,  as  long  as  the 
employee  in  charge  imparted  this 
information  to  the  employees 
performing  the  work  and  as  long  as 
employers  followed  the  requirements 


proposed  in  the  revision  of  Subpart  V, 
employees  could  perform  the  work 
safely.  Although  OSHA  did  not  believe 
that  it  was  necessary  to  require  that  the 
employee  in  charge  authorize  the  work, 
the  Agency  requested  comments  on 
whether  the  lack  of  authorization  to 
perform  work  could  lead  to  accidents. 

Four  comment ers  argued  that  the  final 
rule  should  require  authorization  (Exs. 
0167,  0209,  0219,  0227).  Three  of  these 
commenters  stated  that  lack  of 
authorization  can  lead  to  accidents,  but 
did  not  describe  how  or  why  such 
accidents  could  occur  (Exs.  0209,  0219, 
0227).  The  other  commenter  maintained 
that  the  only  way  to  assure  that 
employees  receive  the  proper 
information  is  by  requiring 
authorization  by  the  employee  in  charge 
(Ex.  0167). 

Other  commenters  supported  the 
proposal  and  agreed  with  OSHA’s 
preliminary  conclusion  that 
authorization  is  unnece.s.sary.  (See,  for 
example,  Ex.s.  0186,  0201, 0212,  0213.) 
Mr.  Autliony  Ahern  witli  tlie  Oliio  Rural 
Idectric  fk)0])erative.s  succinctly 
(lescrihed  tliis  reasoning  as  follows: 

|Alii  om|)l()y(!(!  is  n)(|iiir()(l  to  repoil  to  Iho 
jMii'soii  ill  cliai'go.  'I'lu!  person  in  charge 
knows  who  is  pre.sent  and  what  they  are 
doing.  Newly  arrived  eni|iloyee|.s|  cannot 
start  work  until  they  receive  their  safety 
hriefing.  If  the  |>erson  in  charge  doesn’t  want 
the  employee  to  start  work  on  their  jiarticiilar 
task  they  will  stop  them  at  that  time. 
Otherwise  the  emjiloyee  will  start  working 
on  their  task  after  the  safety  hriefing.  Il'ix. 

01  Ht)  I 

'I'ho  Agency  agrees  with  Mr.  Ahern 
that  the  act  of  reporting  will  give  the 
employee  in  charge  an  opportunity  to 
deny  access  if  necessary.  Therefore,  the 
Agency  is  not  including  Subpart  V’s 
existing  requirement  for  authorization 
in  the  final  rule. 

One  commenter  questioned:  “Should 
there  be  a  provision  that  states  an 
unqualified  person  may  enter  a 
substation  with  a  qualified  employee, 
and  must  not  touch  anything,  even  if 
they  are  just  doing  a  visual  inspection?’’ 
(Ex.  0126). 

OSHA  notes  that  final  §  1926.966(e) 
generally  prohibits  unqualified 
employees  from  entering  rooms  and 
other  spaces  containing  unguarded 
energized  supply  lines  or  equipment.  If 
it  is  necessary  for  such  employees  to 
enter  these  rooms  and  other  spaces, 
employers  must  train  them  as  qualified 
employees.  Note  that  OSHA  considers 
employees  in  training  to  be  qualified 
employees  under  certain  conditions, 
one  of  which  is  when  they  are  under  the 
direct  supervision  of  a  qualified 
employee.  (For  more  detail,  see  CPL  02- 
01-038.) 
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Another  commenter  asked  OSHA  to 
clarify  how  proposed  paragraph  (g)(1) 
would  apply  to  vendors  and  engineers 
who  may  be  present,  but  do  not  directly 
work  in  substations  (Ex.  0162). 

I'lnal  paragraph  (g)(1)  does  not  require 
employees  who  are  not  performing  work 
covered  by  Subpart  V  to  report  their 
j)re.sence  to  the  employee  in  t;harge.  In 
such  cases.  Subpart  V  would  not  be 
applicable. 

kixisting  §  1926.957(a)(2)  is  essentially 
identical  to  final  §  1926.966(g)(2), 
except  that  the  exi.sting  rule,  in 
j)aragraph  (a)(2)(ii),  also  requires  the 
determination  of  what  protective 
equipment  and  precautions  are 
necessary.  Since  final  §  1926.952(b) 
already  requires  the  job  briefing  to  cover 
these  areas,  existing  §  1926.957(a)(2)(ii), 
which  applies  only  to  work  in  energized 
substations,  is  no  longer  necessary.  The 
Agency  received  no  objection  to  tbis 
proposed  change. 

18.  Section  1926.967,  Special 
Conditions 

Final  §  1926.967  sets  requirements  for 
special  conditions  encountered  during 
electric  power  transmission  and 
distribution  work.  Except  as  noted 
otherwise,  OSHA  received  no  comments 
on  this  section. 

Since  capacitors  store  electric  charge 
and  can  release  electrical  energy  even 
when  disconnected  from  their  sources 
of  supply,  some  precautions  may  be 
necessary — in  addition  to  the 
precautions  contained  in  final 
§  1926.961  (deenergizing  lines  and 
equipment)  and  final  §  1926.962 
(grounding) — when  employees  perform 
work  on  capacitors  or  on  lines 
connected  to  capacitors.  Paragraph  (a), 
which  is  being  adopted  without 
substantive  change  from  the  proposal, 
contains  precautions  that  will  enable 
this  equipment  to  be  treated  as 
deenergized.  This  paragraph,  which 
OSHA  took  from  existing 
§  1910.269(w)(l),  has  no  counterpart  in 
existing  Subpart  V.  A  note  to  paragraph 

(a)  serves  as  a  reminder  that  final 
§§  1926.961  and  1926.962  apply  to 
deenergizing  and  grovmding  capacitor 
installations. 

Under  final  paragraph  (a)(1),  before 
employees  work  on  capacitors,  the 
employer  must  disconnect  the 
capacitors  from  energized  sources  and 
short  circuit  the  capacitors.  In  addition, 
the  employer  must  ensure  that  the 
employee  short  circuiting  the  capacitors 
waits  at  least  5  minutes  from  the  time 
of  disconnection  before  applying  the 
short  circuit.  This  provision  not  only 
removes  the  sources  of  electric  current, 
but  also  relieves  the  capacitors  of  their 
charge.  Note  that  ANSI/IEEE  Std  18- 


201 2,  IEEE  Standard  for  Shunt  Power 
(Capacitors,  requires  all  capacitors  to 
have  an  internal  discharge  device  to 
reduce  the  voltage  to  50  volts  or  loss 
within  5  minutes  after  the  capacitor  is 
disconnected  from  an  energized 
source.'*'’^ 

Hofore  employees  handle  the  units, 
the  employer  must  .short  circuit  each 
unit  in  .series-parallel  capacitor  banks 
between  all  terminals  and  the  capacitor 
case  or  its  rack;  and,  if  the  ca.ses  of 
capacitors  are  on  ungrounded  .sub.station 
racks,  the  employer  must  bond  the  racks 
to  ground.  Final  paragraph  (a)(2) 
requires  these  measures  to  ensure  that 
individual  capacitors  do  not  retain  a 
charge.  Final  paragraph  (a)(3)  requires 
the  employer  to  short  circuit  any  line 
connected  to  capacitors  before  the  line 
is  treated  as  deenergized. 

Although  the  magnetic  flux  density  in 
the  core  of  a  current  transformer  usually 
is  low,  resulting  in  a  low  secondary 
voltage,  it  will  rise  to  saturation  if  the 
secondary  circuit  opens  while  the 
transformer  primary  is  energized.  When 
the  secondary  opens,  the  magnetic  flux 
will  induce  a  voltage  in  the  secondary 
winding  high  enough  to  be  hazardous  to 
the  insulation  in  the  secondary  circuit 
and  to  workers.  Because  of  this  hazard 
to  workers,  paragraph  (b),  which  is 
being  adopted  without  substantive 
change  from  the  proposal,  prohibits  the 
opening  of  the  secondary  circuit  of  a 
current  transformer  while  the 
transformer  is  energized.  If  the  employer 
cannot  deenergize  the  primary  of  the 
current  transformer  before  employees 
perform  work  on  an  instrmnent,  a  relay, 
or  other  section  of  a  current  transformer 
secondary  circuit,  the  employer  must 
bridge  the  circuit  so  that  the  current 
transformer  secondary  does  not 
experience  an  open-circuit  condition. 
This  provision,  which  OSHA  took  from 
existing  §  1910.269(w)(2),  has  no 
coimterpart  in  existing  Subpart  V. 

In  a  series  streetlighting  circuit,  the 
lamps  are  connected  in  series,  and  the 
same  current  flows  in  each  lamp.  A 
constant-current  transformer,  which 
provides  a  constant  current  at  a  variable 
voltage  from  a  source  of  constant  voltage 
and  variable  current,  supplies  the 
current  in  a  series  streetlighting  circuit. 
As  with  the  current  transformer,  the 
constant  current  source  attempts  to 
supply  current  even  to  an  open 
secondary  circuit.  The  resultant  open- 
circuit  voltage  can  be  extremely  high 
and  hazardous  to  employees.  For  this 
reason,  final  paragraph  (c)(2)  contains  a 
requirement  similar  to  that  in  paragraph 


The  time  limit  is  5  minutes  for  capacitors 
rated  over  600  volts  and  1  minute  for  capacitors 
rated  600  volts  or  less. 


(b) .  Under  final  paragraph  (c)(2),  before 
any  employee  opens  a  .series  loop,  tbe 
employer  must  deenergize  the 
.streetlighting  transformer  and  isolate  it 
from  the  source  of  .supply  or  mu.st 
bridge  the  looj)  to  avoid  an  open-circuit 
condition.  In  addition,  final  jtaragraph 

(c) (1)  requires  tbe  employer  to  en.sure 
that  employees  work  on  .series 
streetlighting  circuits  with  an  open- 
circuit  voltage  of  more  than  66(1  volts  in 
accordance  with  the  requirements  for 
overhead  lines  in  final  §  1926.964  or  for 
underground  electrical  in.stallations  in 
final  §  1926.965,  as  appropriate.  Final 
paragraph  (c),  which  OSHA  took  from 
existing  §  1 91 0.269(w)(3),  has  no 
counterpart  in  existing  Subpart  V,  and 
the  Agency  is  adopting  it  without 
substantive  change  from  the  proposal. 

Frequently,  electric  power 
transmission  and  distribution 
employees  must  work  at  night,  or  in 
enclosed  places,  such  as  manholes, 
without  natural  illumination.  Since 
inadvertent  contact  with  live  parts  can 
be  fatal,  proper  lighting  is  important  to 
the  safety  of  these  workers.  Therefore, 
paragraph  (d),  which  is  being  adopted 
without  substantive  change  from  the 
proposal,  requires  the  employer  to 
provide  sufficient  illumination  to  enable 
the  employee  to  perform  the  work 
safely.  This  provision,  which  OSHA 
took  from  existing  §  1910.269(w)(4),  is 
comparable  to  existing  §  1926.950(f). 

The  existing  requirement  in 
§  1926.950(f),  however,  applies  only  at 
night.  OSHA  believes  that  it  is 
important  for  employees  to  have 
sufficient  lighting  to  perform  the  work 
safely  regardless  of  the  time  of  day.  The 
note  following  paragraph  (d)  refers  to 
§  1926.56  for  specific  levels  of 
illumination  required  under  various 
conditions. 

Paragraph  (e)  of  the  final  rule  sets 
requirements  to  protect  employees 
working  in  areas  that  expose  them  to 
drowning  hazards.  Paragraph  (e)(1), 
which  is  being  adopted  without 
substantive  change  from  the  proposal, 
requires  the  provision  and  use  of 
personal  flotation  devices  meeting 
§  1926.106  whenever  an  employee  may 
be  pulled  or  pushed,  or  might  fall,  into 
water  where  there  is  a  danger  of 
drowning. 453  Paragraph  (e)(2),  which  is 
being  adopted  without  substantive 
change  from  the  proposal,  requires  that 
the  employer  maintain  each  personal 
flotation  device  in  safe  condition  and 


453  Paragraph  (w)(5)(i)  of  §  1910.269  explicitly 
requires  that  the  employer  provide  flotation  devices 
approved  by  the  U.S.  Coast  Guard,  rather  than 
referring  to  §  1926.106,  which  is  a  construction 
standard.  Section  1926.106  also  requires  that  the 
employer  provide  flotation  devices  approved  by  the 
U.S.  Coast  Guard. 
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inspect  each  personal  flotation  device 
fiiupiently  enough  to  ensure  that  it  does 
not  have  rot,  mildew,  water  saturation, 
or  any  other  condition  that  coidd  render 
th(!  device  unsintahle  for  nse.  Lastly, 
|)aragraph  (e)(3)  recpnres  a  sale  means  of 
j)assage,  such  as  a  bridge,  for  employees 
crossing  streams  or  other  bodies  of 
water.  'I'his  provision,  which  OSf  lA 
took  from  existing  §  191().2()9(w)(.‘>), 
replaces  existing  §  19215. 950(g).  'I'he 
exi.sting  rnle  at  §  192(5. 950(g)  simply 
references  other  construction  standards 
on  body  belts,  safety  straps,  and 
lanyards,  on  safety  nets,  and  on 
protection  for  working  over  or  near 
water,  namely  §§1926.104,  1926.105, 
and  1926.106.  In  final  §  1926.967(e)(3), 
QSHA  is  adopting  language  nearly 
identical  to  that  contained  in  existing 
§  1910.269  to  ensure  a  safe  means  of 
passage,  which  the  existing  Subpart  V 
rule  does  not  address.  In  addition, 
existing  §  1926.950(g)  is  unnecessary 
because  the  referenced  construction 
standards  apply. 

Ms.  Salud  Layton  with  the  Virginia, 
Maryland  &  Delaware  Association  of 
Electric  Cooperatives  objected  to 
proposed  paragraph  (e)(3)  because  she 
believed  it  to  be  too  broad  (Ex.  0175). 

She  stated  that  the  U.S.  Geological 
Survey  designates  “many  intermitted 
streams  on  their  topographic  map  that 
may  not  have  running  waters  many 
times  during  the  year”  (id.).  She  also 
argued  that  the  U.S.  Army  Corps  of 
Engineers  prohibits  building  bridges  in 
certain  wetlands.  Ms.  Layton 
maintained  that  workers  wearing 
waders  can  cross  safely  some  small 
streams. 

OSHA  notes  that  final  paragraph  (e)(3) 
does  not  require  a  bridge,  but  only  a  safe 
means  of  passage.  A  bridge  is  only  one 
form  of  safe  passage  that  employers  can 
use  to  meet  this  requirement.  A  safe 
means  of  passage  would  exist  when  the 
water  is  shallow  enough  that  workers 
wearing  waders  can  cross  it  safely. 
Therefore,  OSHA  is  adopting  paragraph 
(e)(3)  without  substantive  change  from 
the  proposal. 

Paragraph  (f)  references  Subpart  P  of 
Part  1926  for  requirements  on 
excavations.  This  provision  is 
equivalent  to  existing  §  1926.956(c)(2), 
which  references  §§  1926.651  and 
1926.652  of  that  subpart.  The  final  rule 
clearly  indicates  that  all  of  the 
requirements  of  Subpart  P  apply.  OSHA 
is  adopting  paragraph  (f)  without  change 
from  the  proposal. 

Working  in  areas  with  pedestrian  or 
vehicular  traffic  exposes  employees  to 
additional  hazards  compared  to 
employees  working  on  an  employer’s 
premises,  where  the  employer  generally 
restricts  public  access.  One  serious 


additional  hazard  faced  f)y  employees 
working  in  pid)lic  areas  is  traffic 
mishaps  (for  exam])le,  impact  with  a 
vehicle  or  a  pedestrian).  Final  paragraph 
(g)  sets  re(juir(!ments  to  ])rotect 
employees  against  injuries  resulting 
from  traffic  mi.shaps.  If  employees  work 
in  the  vicinity  of  vehicidar  or  pede.strian 
traffic  that  may  endanger  them, 

|)aragraph  (g)(2),  which  is  being  adopted 
without  .substantive  change  from  the 
])roposal,  requires  the  employer  to  j)lace 
warning  signs  or  flags  and  other  traffic- 
control  devices  in  con,spicunus 
locations  to  alert  and  channel 
approaching  traffic.  If  the  measures 
required  by  paragraph  (g)(2)  do  not 
provide  sufficient  employee  protection 
or  if  employees  are  working  in  an  area 
in  which  there  are  excavations, 
paragraphs  (g)(3)  and  (g)(4),  which  are 
being  adopted  without  substantive 
change  from  the  proposal,  require  the 
employer  to  erect  barricades.  Paragraph 
(g)(5),  which  is  being  adopted  without 
substantive  change  from  the  proposal, 
requires  the  employer  to  display 
warning  lights  prominently  for  night 
work.  Paragraph  (g)(1)  requires  traffic- 
control  signs  and  devices  to  meet 
§  1926.200(g)(2),  which  covers  traffic- 
control  devices.  This  provision  in 
OSHA’s  construction  standards  requires 
compliance  with  Part  VI  of  the  Manual 
of  Uniform  Traffic  Control  Devices, 

1988  Edition,  Revision  3,  September  3, 
1993,  FHWA-SA-94-027,  or  Part  VI  of 
the  Manual  on  Uniform  Traffic  Control 
Devices,  Millennium  Edition,  December 
2000,  Federal  Highway  Administration. 
OSHA  is  adopting  paragraph  (g)(1) 
without  substantive  change  from  the 
proposal.  Paragraph  (g),  which  OSHA 
took  from  existing  §  1910.269(w)(6),  has 
no  counterpart  in  existing  Subpart  V. 

Paragraph  (h),  which  is  being  adopted 
without  substantive  change  from  the 
proposal,  addresses  the  hazards  of 
voltage  backfeed  due  to  sources  of 
cogeneration  or  from  the  secondary 
system.  Under  conditions  of  voltage 
backfeed,  the  lines  on  which  employees 
will  perform  work  remain  energized 
after  the  employer  disconnects  the  main 
source  of  power.  According  to  this 
provision,  if  there  is  a  possibility  of 
voltage  backfeed  from  somces  of 
cogeneration  or  from  the  secondary 
system,  employers  must  have  employees 
work  the  lines  as  energized  under  final 
§  1926.960  or  work  the  lines 
deenergized  following  final  §§  1926.961 
and  1926.962.  The  referenced 
requirements  contain  the  appropriate 
controls  and  work  practices  employers 
must  implement  in  case  of  voltage 
backfeed.  Final  paragraph  (h),  which 
OSHA  took  from  existing 


§  1910.269(w)(7),  has  no  counterpart  in 
(!xi.sting  Sul)part  V. 

.SouKJtiines,  electric  power 
Iransmi.ssion  and  di.stribution  work 
involves  tlu;  n.se  of  la.sers.  Exi.sting 
§1926.54  of  tlu!  construction  standards 
contaijis  approj)riate  re(|uireinents  for 
tlie  installation,  operation,  and 
adju.stment  of  lasers.  Paragraj)h  (i), 
which  is  l)eing  adopted  without 
sul)stantive  change  from  the  propo.sal, 
recjuires  the  employer  to  install,  adjust, 
and  operate  la.ser  equipment  in 
accordance  with  §  1926.54.  Paragraph 
(i),  which  OSHA  took  from  exi.sting 
§  1910.269(w)(8),  has  no  counterpart  in 
exi.sting  Subpart  V. 

To  ensure  that  hydraulic  equipment 
retains  its  insulating  value,  paragraph  (j) 
requires  the  hydraulic  fluid  used  in 
insulated  sections  of  hydraulic 
equipment  to  provide  insulation  for  the 
voltage  involved.  Proposed  paragraph  (j) 
also  contained  an  exemption  from  the 
requirement  in  §  1926.302(d)(1)  that 
hydraulic  fluid  used  in  hydraulic- 
powered  tools  be  fire-resistant.  OSHA 
did  not  adopt  the  proposed  exemption 
in  final  §  1926.967(j)  because  final 
§  1926.956(d)(1)  already  contains  the 
relevant  exemption. 

Final  paragraph  (k)  addresses 
communication  facilities  associated 
with  electric  power  transmission  and 
distribution  systems.  Typical 
communications  installations  include 
installations  for  microwave  signaling 
and  power  line  carriers.  This  paragraph, 
which  OSHA  took  from  existing 
§  1910.269(s),  has  no  counterpart  in 
existing  Subpart  V. 

Paragraph  (k)(l)  addresses  microwave 
signaling  systems.  To  protect 
employees’  eyes  from  injury  caused  by 
microwave  radiation,  paragraph  (k)(l)(i), 
which  is  being  adopted  without 
substantive  change  from  the  proposal, 
requires  employers  to  ensure  that 
employees  do  not  look  into  an  open 
waveguide  or  antenna  connected  to  an 
energized  source  of  microwave 
radiation. 

Existing  §  1910.97,  which  covers 
nonionizing  radiation,  prescribes  a 
warning  sign  with  a  special  symbol  to 
indicate  nonionizing  radiation  hazards. 
Paragraph  (k)(l)(ii),  which  is  being 
adopted  without  substantive  change 
from  the  proposal,  provides  that,  if  the 
electromagnetic-radiation  level  in  an 
accessible  area  exceeds  the  radiation- 
protection  guide  set  forth  in 
§  1910.97(a)(2),  the  employer  post  the 
area  with  warning  signs  containing  the 
warning  symbol  described  in 
§  1910.97(a)(3).  This  paragraph  also 
requires  the  lower  half  of  that  symbol  to 
include  the  following  statements  or 
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statements  that  the  employer  can 
demonstrate  are  equivalent: 

Radiation  in  this  area  may  exceed  hazard 
limitations  and  special  precautions  are 
required.  Obtain  specific  instruction  before 
entering. 

The  sign  will  warn  employees  about 
the  hazards  present  in  the  area  and 
inform  them  that  special  instructions 
are  necessary  to  enter  the  area. 

In  §  1910.97,  the  radiation-protection 
guide  is  advisory  only.  In  final 
paragraph  (k)(l)(iii),  OSHA  makes  the 
guide  mandatory  for  electric  power 
transmission  and  distribution  work  by 
requiring  the  employer  to  institute 
measures  that  prevent  any  employee’s 
exposme  from  being  greater  than  the 
exposure  set  forth  in  the  guide.  These 
measures  may  be  administrative 
measures  (such  as  limitations  on  the 
duration  of  exposure)  or  engineering 
measures  (such  as  a  design  of  the  system 
that  limits  the  emitted  radiation  to  that 
permitted  by  the  guide),  or  the  measures 
may  involve  the  use  of  personal 
protective  equipment.  This  provision 
does  not  require  employers  to  follow  the 
hierarchy  of  controls  normally  required 
for  the  protection  of  employees  from 
occupational  hazards.  Employees 
exposed  to  radiation  levels  beyond  that 
permitted  by  the  radiation-protection 
guide  are  typically  performing 
maintenance  tasks,  and  OSHA  typically 
permits  the  use  of  personal  protective 
equipment  in  lieu  of  engineering  or 
administrative  controls  during  work 
operations,  such  as  some  maintenance 
and  repair  activities,  for  which 
engineering  and  work-practice  controls 
are  not  feasible.  (See,  for  example, 

§§  1910.1001(g)(l)(ii)  (asbestos), 
1910.1018(h)(l)(ii)  (inorganic  arsenic), 
and  1910.1028(g)(l)(ii)  (benzene).)  The 
Agency  indicated  in  the  preamble  to  the 
proposal  that  it  did  not  believe  any 
employees  had  radiation  exposures 
exceeding  the  radiation-protection  guide 
on  a  routine  basis  (70  FR  34888).  The 
Agency  requested  comments  on  whether 
the  proposal  adequately  protected 
employees  and  whether  the  standard 
should  require  employers  to  follow  the 
hierarchy  of  controls. 

No  commenters  suggested  that  OSHA 
apply  the  hierarchy  of  controls  to 
electromagnetic-radiation  exposure. 
However,  Mr.  Anthony  Ahern  with 
Ohio  Rural  Electric  Cooperatives 
commented  that  “[e]xposure  to  really 
high  power  microwave  radiation  is 
diminishing  as  more  and  more  of  the  big 
telcos  are  dismantling  their  microwave 
facilities  in  favor  of  fiber  optic 
networks”  (Ex.  0186).  The  record, 
therefore,  does  not  contradict  OSHA’s 
determination  that  it  is  unnecessary  in 


final  paragraph  (k)(l)(iii)  to  require  that 
employers  comply  with  the  hierarchy  of 
controls. 

Two  commenters  maintained  that 
§  1910.97  is  out  of  date  and 
recommended  other,  more  protective 
guidelines  (Exs.  0163,  0212).  Ms.  Susan 
O’Connor  with  Siemens  Power 
Generation  commented  that  ANSI,  the 
American  Conference  of  Governmental 
Industrial  Hygienists,  and  the 
International  Commission  on  Non- 
Ionizing  Radiation  Protection  have 
guidelines  that  are  more  current  and 
more  protective  than  the  requirements 
in  §  1910.97  (Ex.  0163).  She 
recommended  that  OSHA  update 
§  1910.97  if  the  Agency  references 
§  1910.97  in  the  final  rule.  Mr.  Tom 
Chappell  with  Southern  Company 
stated  that  the  Federal  Communications 
Commission’s  (FCC)  OET  Bulletin  65, 
Edition  97-01,  Evaluating  Compliance 
with  FCC  Guidelines  for  Human 
Exposure  to  Radiofrequency 
Electromagnetic  Fields,  has  a  two-tiered 
approach  for  setting  permissible 
exposure  limits  for  nonionizing 
radiation  that  “appears  to  provide  a 
greater  level  of  protection  for 
employees”  (Ex.  0212).  He 
recommended  that  OSHA  defer  to  the 
FCC  in  establishing  employee  exposure 
limits. 

The  purpose  of  this  rulemaking  is  to 
set  safety  standards  for  employees 
working  on  electric  power  generation, 
transmission,  and  distribution 
installations  and  to  set  safety  standards 
for  electrical  protective  equipment.  It  is 
not  the  purpose  of  this  rulemaking  to  set 
permissible  exposure  limits  for 
nonionizing  radiation.  Therefore,  the 
radiation-protection  guide  contained  in 
§  1910.97  is  outside  the  scope  of  this 
rulemaking,  and  OSHA  is  not  revising 
§  1910.97  in  this  final  rule. 

The  FCC  authorizes  and  licenses 
devices,  transmitters,  and  facilities  that 
generate  radio-frequency  radiation.  It 
has  jurisdiction  over  all  transmitting 
services  in  the  United  States,  except 
services  operated  by  the  Federal 
government.  (See  http://www.fcc.gov/ 
oet/rfsafety/rf-faqs.htmhtQl  0.)  However, 
the  FCC’s  primary  jurisdiction  does  not 
include  the  health  and  safety  of 
employees,  and  the  FCC  relies  on  other 
agencies  and  organizations  for  guidance 
in  such  matters  [id.].  Therefore,  OSHA 
decided  that  it  would  be  inappropriate 
to  defer  establishing  employee  exposure 
limits  to  the  FCC  as  recommended  by 
Mr.  Chappell.  For  these  reasons,  OSHA 
is  adopting  paragraph  (k)(l)(iii)  as 
proposed. 

Power-line  carrier  systems  use  power 
lines  to  carry  signals  between 
equipment  at  different  points  on  lines. 


Therefore,  paragraph  (k)(2),  which  is 
being  adopted  without  substantive 
change  from  the  proposal,  requires  the 
employer  to  ensure  that  employees 
perform  work  associated  with  power¬ 
line  carrier  installations,  including  work 
on  equipment  used  for  coupling  carrier 
current  to  power  line  conductors, 
according  to  the  requirements  for  work 
on  energized  lines.  As  a  correction,  the 
final  rule  replaces  the  term  “this 
section,”  which  was  in  the  proposal, 
with  “this  subpart.” 

Comments  Regarding  Heightened 
Sensitivity  to  Electromagnetic  Radiation 

Some  rulemaking  participants 
recommended  that  OSHA  adopt 
protection  for  workers  who  are  sensitive 
to  electromagnetic  radiation.  (See,  for 
example,  Exs.  0106,  0482;  Tr.  326-352.) 
These  commenters  maintained  that 
some  individuals  are  especially 
sensitive  to  electromagnetic  radiation 
from  somces  such  as  computers,  power 
lines,  and  other  electric  equipment  [id.] 
For  example,  Ms.  M.  Matich  Hughes 
commented  that  sensitive  individuals 
react  to  this  type  of  radiation  with  a 
wide  range  of  symptoms,  including 
itching,  redness,  swelling,  and  stinging 
(Ex.  0106).  Some  of  these  commenters 
also  pointed  to  papers  supporting  their 
claims  (Exs.  0106,  0482).  For  instance, 
Drs.  Diane  and  Bert  Schou,  and  Mr.  Paul 
Schou,  submitted  several  papers,  and 
referenced  others,  on  the  effects  of 
electromagnetic  radiation  in  humans 
and  animals  (Ex.  0482). 

OSHA  declines  to  regulate  exposure 
to  electromagnetic  radiation  in  this 
rulemaking  for  several  reasons.  First,  the 
relevant  portion  of  this  rulemaking 
focuses  on  the  safety  hazards  associated 
with  the  maintenance  and  construction 
of  electric  power  generation, 
transmission,  and  distribution 
installations.'’^'*  The  hazards  that  these 
commenters  address  appear  to  be  health 
hazards  posed  by  electromagnetic 
radiation.  The  commenters  maintain 
that  only  certain  individuals  are 
sensitive  to  electromagnetic  radiation 
(see,  for  example.  Ex.  0106  (“a 
California  Department  of  Health 
Services  survey  has  found  that  3  percent 
of  the  people  interviewed  reported  that 
they  are  unusually  sensitive  to  electric 
appliances  or  power  lines”).  Ex.  0124 
(“It  is  most  easily  understood  as  a 
radiation  type  injury  that  affects  ...  a 
population  estimated  at  3  to  5  percent 
in  the  world”),  and  Tr.  330  (“we’re 
talking  about  three  percent  worldwide 
of  the  people  who  are  very,  very 


‘*5''  This  rulemaking  also  addresses  electrical 
protective  equipment,  a  subject  unrelated  to 
electromagnetic  radiation. 
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sensitive”))  and  that  symptoms  may 
develop  or  worsen  after  long-term 
exposure  (see,  for  example,  Ex.  0482 
(“High  [electromagnetic  radiation] 
exposure  for  a  short  time  is  preferred  to 
long  time  low  power  [electromagnetic 
radiation]”).  Second,  these  commenters 
are  requesting  that  OSHA  address 
hazardous  conditions  that  go  far  heyond 
the  work  covered  hy  the  final  rule.  The 
commenters  maintain  that  there  are 
many  sources  of  electromagnetic 
radiation  that  can  cause  symptoms. 

(See,  for  example.  Ex.  0106 
(“[Electromagnetic  radiation]  sensitivity 
is  .  .  .  associated  with  exposure  to 
electromagnetic  fields  created  by 
computers,  power  lines  and  other 
electronic  equipment”)  and  Tr.  334 


(“Sources  that  [can  trigger 
electromagnetic  radiation  sensitivity] 
include  the  fluorescent  lights[,]  remote 
meters[,]  broadband  on  power  lines, 

[and]  wireless  Internet”).)  Thus,  to  the 
extent  that  electromagnetic  radiation 
poses  “sensitivity  hazards,”  those 
hazards  are  not  unique  to  work  on 
electric  power  generation,  transmission, 
and  distribution  installations,  but  are 
present  in  nearly  all  workplaces.  OSHA, 
therefore,  concludes  that  this 
rulemaking  is  not  a  proper  vehicle  for 
regulating  the  hazEuds  identified  by 
these  commenters. 

19.  Section  1926.968,  Definitions 

Final  §  1926.968  contains  definitions 
of  terms  used  in  Subpart  V.  Since  OSHA 


based  these  definitions,  in  large  part,  on 
consensus  standards  and  existing  OSHA 
rules,  and  since  the  definitions  included 
are  generally  self-explanatory,  OSHA 
believes  the  regulated  community 
understands  these  terms  well;  therefore, 
with  a  few  exceptions,  this  discussion  of 
final  §  1926.968  provides  no 
explanation  of  the  terms’  definitions. 

For  terms  having  meanings  that  may  not 
be  readily  apparent,  the  Agency  is 
providing  an  explanation  of  the 
definition  of  each  of  these  terms  in  the 
discussion  of  the  provision  in  which  the 
term  first  appears.  The  following  table 
shows  where  in  this  preamble  OSHA 
discusses  some  of  the  key  definitions. 


Contract  employer  . 

Enclosed  space  . 

Entry  . 

Exposed  . 

Fall  restraint  system  . 

Host  employer  . 

Isolated  . 

Line-clearance  tree  trimming 
Personal  fall  arrest  system  .. 

Work-positioning  equipment 


Term 


See  the  summary  and  explanation  for; 


§  1926.950(c),  Information  transfer. 

§  1926.953(a),  Enclosed  spaces.  General. 

§  1926.953(g),  Hazardous  atmosphere. 

§  1926.960(b)(3),  At  least  two  employees. 

§  1926.960(g)(1),  Hazard  assessment. 

§1926.954(b)(3)(iii),  Care  and  use  of  personal  fall  protection 
ment. 

§  1926.950(c),  Information  transfer. 

§  1926.960(b)(3),  At  least  two  employees. 

§  1926.950(a)(3),  Applicable  Part  1910  requirements. 

§  1926.954(b)(3)(iii),  Care  and  use  of  personal  fall  protection 
ment. 

§  1926.954(b)(3)(iii),  Care  and  use  of  personal  fall  protection 
ment. 


equip- 


equip- 

equip- 


OSHA  based  the  definition  of 
“qualified  employee”  on  the  definition 
of  that  term  as  set  forth  in  existing 
§  1910.269(x).  This  definition  states  that 
a  qualified  employee  is  an  employee 
knowledgeable  in  the  construction  and 
operation  of  the  electric  power 
generation,  transmission,  and 
distribution  equipment  involved,  along 
with  the  associated  hazards. 

As  OSHA  indicated  in  the  preamble 
to  the  proposal,  the  Agency  is  not 
requiring  that  a  “qualified  employee”  be 
knowledgeable  in  all  aspects  of  electric 
power  generation,  transmission,  and 
distribution  equipment  (70  FR  34888 — 
34889).  OSHA  believes  that  this 
definition  will  convey  the  true  meaning 
of  this  term.  Note  that  the  final  rule  uses 
the  term  “qualified  employee”  to  refer 
only  to  employees  who  have  the 
training  to  work  on  energized  electric 
power  transmission  and  distribution 
installations.  Paragraph  (b)(2)  of  final 
§  1926.950  sets  out  the  training  an 
employee  must  have  to  be  a  qualified 
employee.  OSHA  included  a  note  to  this 
effect  following  the  definition  of  the 
term.  OSHA  received  no  comments  on 
the  definition  of  “qualified  employee” 
and  is  adopting  it  without  substantive 
change  from  the  proposal. 


One  commenter  requested  that  the 
standard  define  “fire-resistant  clothing” 
(Ex.  0237).  This  commenter  noted  that 
untreated  cotton,  regardless  of  weight,  is 
not  considered  “fire-resistant”  and 
asked  that  the  final  rule  clarify  this 
point. 

As  the  commenter  pointed  out  in  its 
submission,  a  footnote  in  proposed 
Appendix  F  described  flame-resistant 
clothing  as  follows: 

Flame-resistant  clothing  includes  clothing 
that  is  inherently  flame  resistant  and  clothing 
that  has  been  chemically  treated  with  a  flame 
retardant.  (See  ASTM  F1506-02a,  Standard 
Performance  Specification  for  Textile 
Materials  for  Wearing  Apparel  for  Use  by 
Electrical  Workers  Exposed  to  Momentary 
Electric  Arc  and  Related  Thermal  Hazards.) 
[70  FR  34977) 

OSHA  decided  not  to  include  a 
definition  of  “flame-resistant  clothing” 
in  the  final  rule.  From  the  comments 
received  on  the  record,  the  Agency 
believes  that  affected  employers  and 
employees  understand  that  untreated 
cotton  is  not  flame-resistant  for  the 
purposes  of  final  §  1926.960(g)(4). 
Because  final  §  1926.960(g)(5)  requires 
arc-rated  protection,  and  because  most 
FR  clothing  has  an  arc  rating,  OSHA 
also  believes  that  employers  generally 


will  use  arc-rated  clothing  to  meet  both 
requirements.  (See,  for  example,  Tr. 

545.)  In  any  event,  the  Agency  included 
a  separate  topic  in  Appendix  E 
explaining  what  OSHA  means  by  FR 
and  arc-rated  clothing,  so  that 
employers  will  know  what  clothing  to 
purchase. 

IBEW  objected  to  the  definition  of 
“system  operator”  as  it  applied  to  the 
control  room  operator  in  a  generating 
station  (Exs.  0230,  0480;  Tr.  905).  The 
union  maintained  that  generating  plants 
do  not  have  system  operators,  stating; 

Mo.st  generating  stations  have  a  control 
room  operator  that  is  responsible  for  all 
operations  related  to  a  specific  generating 
unit.  Sy.stem  operators  are  usually  located  in 
.some  type  of  system  operations  center  and 
are  responsible  for  operations  of  the 
transmission  system.  There  is  available 
technology  for  computer  systems  operated  by 
system  operators  to  have  some  form  of 
automated  generation  control  .  .  .  in  a 
.specific  transmission  system,  but  tbe 
operations  of  the  generating  unit,  specifically 
the  installation  of  lockout/tagout  devices  are 
the  responsibility  of  station  personnel, 
probably  the  control  room  operator.  OSHA 
should  make  the  appropriate  changes.  [Ex. 
0230] 

IBEW  recommended  that  OSHA  adopt  a 
different  term,  “control  room  operator,” 
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applicable  to  the  lockout-tagout 
requirements  in  §  1910.269(d)  and 
defined  as  follows: 

Control  room  operator.  A  qualified 
employee  who  operates  an  electric  generating 
system  or  its  parts  from  within  a  centralized 
control  room.  [Ex.  0480] 

In  final  §  1926.968,  “system  operator” 
means  a  “qualified  person  designated  to 
operate  the  system  or  its  parts.”  This  is 
a  generic  definition  that  OSHA  believes 
applies  equally  to  the  employees  in  the 
dispatch  center  operating  a  transmission 
or  distribution  system  and  to  the 
employees  in  the  control  room  of  a 
power  generating  plant  who  control  the 
generation  system  and  apply  lockout- 
tagout  devices.  OSHA  recognizes  that 
the  utility  industry  views  these  two 
groups  of  employees  as  being  distinct 
and  may  even  frequently  use  the  term 
“system  operator”  exclusively  for  the 
transmission  and  distribution  operators 
(though  some  utilities  call  these 
employees  “dispatchers”  (Exs.  0167, 
0508)).  However,  from  the  description  of 
the  energy  control  procedures  in  the 
1994  §  1910.269  rulemaking  record,  and 
(;v(!n  from  IHh^W’s  own  recommended 
definition,  it  is  clear  that  the  control 
room  o])erator  in  a  generation  |)lant 
.serves  the  same  function  as  a  .system 
op(!rator  for  a  transini.s.sion  or 
distribution  .system  (2()9-l'ix.  12-():  I'ix. 
0480).  'l  luirefore,  the  Agency  concludes 
that  a  control  room  f)peralor  in  a 
gcmeration  jdant  is  “designated”  by  the 
em|)loyer  to  “operate”  or  control  “the 
[generation I  systcnn  or  its  jjarts”  and, 
thus,  meets  the  definition  for  “.system 
o])erator”  contained  in  the  final  rule. 
l*’or  the.se  reasons,  OSHA  is  adopting  the 
definition  of  “sy.stem  operator”  as 
propo.sed. 

20.  Appendices 

OSHA  is  including  six  appendices  to 
final  Subpart  V.  The  fir.st  of  these 
appendices  is  Appendix  A.  Proposed 
Appendix  A  to  Subpart  V  referred  to 
Appendix  A  to  §  1910.269.  The  general 
industry  appendix  contains  flow  charts 
depicting  the  interface  between 
§  1910.269  and  the  following  standards: 
§  1910.146,  Permit-required  confined 
spaces;  §  1910.147,  The  control  of 
hazardous  energy  (lockout/tagout);  and 
Part  1910,  Subpart  S,  Electrical. 
Appendix  A  to  §  1910.269  has  little 
relevance,  if  any,  to  work  covered  by 
Subpart  V,  as  that  appendix  only 
contains  information  relevant  to  the 
application  of  general  industry 
standards.  Therefore,  the  Agency  is  not 
adopting  proposed  Appendix  A  to 
Subpart  V. 

Lee  Marchessault  with  Workplace 
Safety  Solutions  expressed  concern  that 


Appendix  A  to  §  1910.269  granted 
electric  power  generation,  transmission, 
and  distribution  work  an  exemption 
from  Subpart  S  of  the  general  industry 
standards  (Ex.  0196;  Tr.  582-583).  Based 
on  his  experience  as  an  electrician,  he 
believed  that  there  were  some  hazards 
covered  by  Subpart  S  that  §  1910.269 
does  not  address. 

OSHA  did  not  propose  any  changes  to 
existing  Appendix  A  to  §  1910.269  and 
is  adopting  it  in  §  1910.269  of  this  final 
rule  without  substantive  change.  This 
appendix  does  not  grant  an  exemption 
from  Subpart  S  for  electric  power 
generation,  transmission,  and 
distribution  work.  It  simply  provides 
guidance,  in  the  form  of  a  flowchart,  on 
how  §  1910.269  and  Subpart  S  apply  to 
various  installations.  OSHA  is  not 
altering  the  scope  of  Subpart  S  in  any 
way.  In  fact,  final  §  1910.269(a)(l)(ii)(B) 
explicitly  .states  that  §  1910.269  does  not 
apply  to  “electrical  installations, 
electrical  safety-related  work  practices, 
or  electrical  maintenance  con.si derations 
covered  by  Suhpart  S  of  this  part.” 
Therefore,  Mr.  Marches.sault’s  concerns 
are  groundle.ss. 

Ajjpendix  H  provides  information 
relating  to  the  detcninination  of 
aj)j)roj)riate  minimum  ajjproach 
distances  under  final  1926.9()0(c)(1  )(i). 
In  the  j)roposed  ruh;,  OSHA  based  this 
a])])endix  cni  exi.sting  Ajjpendix  B  to 
^  1910.26t),  with  revisions  neces.sary  to 
reflect  tin;  changes  to  the  minimum 
apj)roach  distances  proposed  for 
§1910.269  and  Suhpart  V.  In  this  final 
rule,  OSHA  revi.sed  this  a])j)endix  as 
neces.sary  to  account  for  the  calculation 
methods  required  hy  final 
§1926.960(c)(1)(i)  and  Table  V-2. 

OSHA  ha.sed  the.se  revisions  on:  (1)  the 
findings  made  with  regard  to  minimum 
approach  distances  (see  the  summary 
and  explanation  for  §  1926.960(c)(1), 
under  the  heading  Minimum  approach 
distances,  earlier  in  this  section  of  the 
preamble);  (2)  IEEE  Std  516-2009  (Ex. 
0532);  and  (3)  draft  9  of  IEEE  Std  516 
(Ex.  0524).  The  appendix  includes  a 
discussion,  based  on  IEEE  Std  516-2009 
(Ex.  0532),  regarding  how  to  determine 
the  maximum  transient  overvoltage  for 
a  system. 

Proposed  Appendix  C  provided 
information  relating  to  the  protection  of 
employees  from  hazardous  step  and 
touch  potentials  as  addressed  in 
proposed  §§  1926.959(d)(3)(iii)(D), 
1926.963(d)(3)(ii),  and  1926.964(b)(2). 
As  discussed  under  the  summary  and 
explanation  for  final  §  1926.962(c), 
earlier  in  this  section  of  the  preamble, 
the  Agency  expanded  this  appendix  to 
incorporate  guidance  on  protecting 
employees  from  hazardous  differences 
in  potential  as  required  by  that 


provision  in  the  final  rule.  OSHA 
renamed  this  appendix  accordingly. 
OSHA  based  the  additional  material  in 
this  appendix  on  IEEE  Std  1048-2003 
(Ex.  0046).  Appendix  C  in  the  final  rule 
also  includes  examples  of  how  to 
achieve  equipotential  grounding  as 
required  by  final  §  1926.962(c).  The 
Agency  based  these  examples  on 
information  in  the  IEEE  standard  and  on 
the  principle  from  the  consensus 
standard  that  installing  grounds  of 
adequate  ampacity  (as  required  hy 
§  1926.962(d)(1))  and  sufficiently  low 
impedance  (as  required  by 
§  1926.962(d)(2))  and  adequately 
bonding  all  conductive  objects  within 
the  work  zone  will  minimize  potential 
differences  (Ex.  0046).  As  discussed  in 
the  summary  and  explanation  for 
§  1926.962(c),  earlier  in  this  preamble, 
OSHA  will  deem  employers  using  the 
examples  in  Appendix  C  to  be  in 
compliance  with  that  final  paragraph. 
I'^mployers  are  free  to  use  other  methods 
of  grounding  as  long  as  they  can 
demon.strate  that  those  other  methods 
will  prevent  exposure  of  each  en)])loyee 
to  hazardous  differences  in  electric 
j)olential. 

Ajjj)endix  D  contains  information  on 
the  insjaiction  and  testing  of  wt)od  ])()h:.s 
addressed  in  final  §  1  {)26.9()4(a)(2).  This 
a|)])en(lix  describes  ways  to  test  wood 
])oles  to  ensure  that  tluiy  are  sound. 
i’ro|)o.sed  Appendix  I)  de.scrih(!d  how  to 
test  a  wood  ])ole  using  a  “hammer 
weighing  about  1.4  kg  (3  pounds).”  Ms. 
.Salud  Layton  with  the  Virginia, 

Maryland  &  Delaware  Asst)ciation  of 
Electric  Cooperatives  recommended 
deleting  the  weight  of  the  hammer  from 
the  ajjpendix  (Ex.  0175).  She 
maintained  that  lighter  hammers  are  as 
elfective  in  sounding  a  pole  as  a  1 .4- 
kilogram  hammer. 

OSHA  notes  that  Appendix  1)  is  not 
mandatory.  It  contains  guidelines  that 
employers  may  choose  to  follow  in 
inspecting  and  testing  wood  poles. 

Thus,  employers  may  use  lighter  or 
heavier  hammers  if  they  find  them  to  be 
effective.  However,  Appendix  D 
provides  some  guidance  on  what  weight 
hammer  OSHA  knows  to  be  effective  in 
testing  wood  poles.  The  Agency  took  the 
weight  given  in  Appendix  D  directly 
from  §  1910.268(n)(3)(i).  Therefore,  the 
Agency  is  not  adopting  Ms.  Lajdon’s 
recommendation  and  is  adopting 
Appendix  D  substantially  as  proposed. 

Appendix  E,  which  OSHA  proposed 
as  Appendix  F,  provides  guidance  on 
the  selection  of  protective  clothing  and 
other  protective  equipment  for 
employees  exposed  to  flames  or  electric 
arcs  as  addressed  in  final  §  1926.960(g). 
The  Agency  modified  this  appendix  to 
reflect  the  final  rule  as  discussed  in  the 
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summary  and  explanation  for 
§  1926.960(g),  earlier  in  this  section  of 
the  preamble.  That  preamble  discussion 
also  responds  to  some  of  the  comments 
OSHA  received  on  proposed  Appendix 
F.  Several  other  comments  addressed 
the  appendix;  OSHA  discusses  these 
comments  here. 

Proposed  Appendix  F  included  tables 
for  estimating  incident-energy  levels 
based  on  voltage,  fault  current,  and 
clearing  times  (proposed  Table  8  and 
Table  9,  which  OSHA  adopted  as  Table 
6  and  Table  7  in  Appendix  E  of  the  final 
rule).  Employers  could  use  these  tables 
to  estimate  incident  energy  for 
exposures  involving  phase-to-ground 
arcs  in  open  air.  The  proposed  appendix 
also  included  a  table  giving  protective 
clothing  guidelines  for  electric-arc 
hazards  (Table  10,  which  OSHA  did  not 
adopt  in  the  final  ride).  This  table 
described  protective  clothing  that 
employers  could  use  for  different  ranges 
of  (istimated  incident  energy. 

Noting  that  the  energy  is  inversely 
proportional  \n  the  di.stance,  NIOSH 
pointed  out  that  jirojio.sed  Aj)j)endix  F 
inc;orrectly  stated  that  tlie  amount  of 
heat  eiKM'gy  is  directly  proporlioiud  to 
th(!  distance  h(!tween  the  eni|)loy(!e  and 
the  arc  (I'^x.  0180).  O.SIIA  correctjsd  the 
ai)j)(!ndix  accordingly. 

Three  conniHiiiters  inadi; 
recomnunidations  for  clarifying  the 
information  pntsented  in  |)ropo.sed 
Appendix  F.  First,  NIOSll 
recommended: 

•  Ihivising  the  headings  in  Tahh;  8 
and  Table  t)  (Table  (>  aiul  Table  7  in 
A])pendix  hi  of  the  final  ruh;)  to  reflect 
mor(!  clearly  that  the  values  in  the  table 
re])resent  maxinunn  clearing  times  at 
sj)ecified  maximum  incident-energy 
levels, 

•  Making  it  clear  that  unqualified 
references  to  “cotton”  in  the  appendix 
meant  “untreated  cotton,” 

•  Describing  how  to  use  the  arc  rating 
on  the  clothing  label  to  select  clothing 
appropriate  for  a  given  estimate  of 
incident  energy, 

•  Clarifying  that  the  standard 
prohibits  the  use  of  meltable 
undergarments,  and 

•  Clarifying  that  employer-added 
logos  on  arc-rated  clothing  can 
adversely  affect  the  arc  rating  and  FR 
characteristics  of  the  clothing  (id.). 
Second,  TVA  recommended  that  OSHA 
clarify  that  workers  can  sustain  burns 
even  when  wearing  appropriately 
selected  protection  because  there  is  a 
50-percent  chance  that  a  worker  will 
sustain  a  second-degree  burn  at  the  arc 
rating  of  the  protective  equipment  (Ex. 
0213).  Third,  Mr.  Paul  Hamer 
recommended  that  the  Agency  note  the 


method  used  to  calculate  the  incident- 
energy  values  in  proposed  Table  8  and 
Table  9  (Table  6  and  Table  7  in 
Ai^endix  E  of  the  final  rule)  (Ex.  0228). 

OSHA  believes  that  these 
recommendations  will  serve  to  provide 
additional  useful  guidance  to  workers 
and  employers.  Therefore,  OSHA  is 
adopting  all  of  these  suggestions  in 
Appendix  E  of  the  final  rule. 

l'^.  James  Thomas,  president  of 
ASTM  International,  recommended 
adding  ASTM  Fl891-02b,  Standard 
Specification  for  Arc  and  Flame 
Resistant  Rainwear,  as  a  reference 
within  proposed  Appendix  F  (Ex.  0148). 

OSHA  agrees  that  ASTM  F1891 
contains  recognized  standards  for 
particular  types  of  arc-rated  protective 
equipment.  Therefore,  OSHA  added  a 
reference  to  ASTM  Fl 891-1 2,  the  latest 
edition  of  the  consensus  standard,  in 
Appendix  E  in  the  final  rule. 

Leo  Muckerheide  with  Safety 
Consulting  Services  reque.sted  that 
OSHA  .stress  the  limitations  of  the 
various  methods  of  e.stimating  incident 
heat  energy,  in  particular  the  limitations 
included  in  the  notes  to  projiosed  Table 
8  and  Table  t)  (Table  6  and  Table  7  in 
Aj)pendix  Is  of  the  final  rule)  (Isx.  0180). 
lie  expn!.s.s(!d  concern  that  (!inployer.s 
wouhl  ii.se  the  methods  inap|)ropriately 
and  ignore  notes  and  other  information 
limiting  their  use. 

As  noted  in  the  .summary  and 
explanation  for  final  §  1  ?)26.‘)60(g)(2), 
OSHA  is  including  information  on  the 
acce])tahle  use  of  the  various  calculation 
nudhods  in  Appendix  Is  of  the  final  rule. 
Th(!  Agency  ;d.so  mad(!  it  clear  in  tin; 
captions  to  Table  6  and  Table  7  in  the 
final  appendix  that  tho.se  tables  only 
apply  to  exposures  involving  phase-to- 
gronnd  arcs  in  open  air. 

Fropo.sed  Appendix  F  included  the 
following  .statement,  “Outer  flame- 
resistant  layers  may  not  have  openings 
that  expose  flammable  inner  layers  that 
could  be  ignited.”  Mr.  Anthony  Ahern 
with  Ohio  Rural  Electric  Cooperatives 
objected  to  this  statement  because  it 
would  require  buttoning  the  top  button 
on  a  shirt  worn  over  an  untreated  cotton 
T-shirt,  which  could  increase 
discomfort  and  heat  stress  (Ex.  0186). 

The  Agency  dismissed  objections  to 
FR  and  arc-rated  clothing  based  on 
comfort  and  heat  stress  as  noted  under 
the  summary  and  explanation  for  final 
§  1926.950(g)(5).  In  addition,  the 
exposed  portion  of  a  T-shirt  poses  an 
ignition  hazard.  Existing 
§  1910.269(l)(6)(iii),  which  proscribes 
the  wearing  of  clothing  that  could 
increase  the  extent  of  injury  in  the  event 
of  exposure  to  flames  or  electric  arcs, 
already  prohibits  exposing  flammable 
garments,  including  T-shirts,  to  possible 


ignition  from  an  electric  are.^^s 
Therefore,  OSHA  did  not  adopt  Mr. 
Ahern’s  recommendation  to  remove  the 
quoted  statement  from  the  appendix. 

Lee  Marchessault  with  Worlcplace 
Safety  Solutions  recommended  that 
OSHA  replace  references  to  ARCPRO  in 
proposed  Appendix  F  with  references  to 
“commercially  available  software”  (Ex. 
0196;  Tr.  582).  He  noted  that  software 
other  than  that  mentioned  in  the 
appendix  was  available,  such  as 
EasyPower  (Tr.  582,  598). 

Today,  there  is  a  much  wider  array  of 
software  available  for  calculating 
incident  heat  energy  from  an  electric 
arc.  However,  the  basis  of  most  of  this 
software,  including  EasyPower,  is  the 
NFPA  70E  Annex  D  or  IEEE  1584 
methods.  The  Agency  is  not  aware  of 
any  software  that  uses  a  calculation 
method,  other  than  the  heat  flux 
calculator,  that  is  not  already  li.sted  in 
Table  2  of  Appendix  E  in  the  final  rule. 
As  disc;nssed  earlier  under  the  summary 
and  explanation  for  final 
§  1926.960(g)(2),  ARCIPRO  uses  its  own 
calculatiou  method  validatcxl  through 
te.stiiig  of  el(!ctric  arcs.  As  explaiu(‘d  iii 
that  same  |)ortion  of  tlu;  proamhio, 

O.SIIA  found  the  heat  flux  calculator  to 
he  au  uuacceptahl(!  method  of 
estimating  incident  heat  energy.  The 
Agency  believes  that  it  is  es.seutial  to 
inform  enq)loy(!rs  of  what  methods 
O.SIIA  will  d(!em  acceptable,  and  not  all 
available  sollwan;  for  calculating 
incident  eiuirgy  from  an  arc  will  |)rovid(! 
rea.sonahle  estimates  of  incident  heat 
(!n(;rgy.  Oon.secjoently,  Table  2  of 
ApjMMidix  I’i  in  the  final  rnh;  lists 
AKOPRO  as  an  acceptahh;  nuithod. 

I  lowever,  the  appendix  not(!.s  that  other 
.software  that  yields  results  based  on  any 
of  the  li.sted  methods  is  also  acceptable. 
In  addition,  as  noted  earlier  under  the 
.summary  and  explanation  for  final 
§  1926.960(g)(2),  an  employer  is  free  to 
choo.se  a  method  that  is  not  li.sted  in  the 
appendix  if  the  chosen  method 
reasonably  predicts  the  potential 
incident-heat-energy  exposure  of  the 
employee. 

Some  rulemaking  participants 
recommended  that  OSHA  revise  Table  8 
and  Table  9  in  proposed  Appendix  F 
(Table  6  and  Table  7  in  Appendix  E  of 
the  final  rule)  to  reflect  an  incident- 
energy  level  of  4  cal/cm^  rather  5  cal/ 
cm2  (Exs.  0228,  0230,  0383;  Tr.  410- 
412,  490-491).  Mr.  Norfleet  Smith  with 


455  See,  for  example,  the  August  10, 1995, 
memorandum  to  regional  administrators  from  James 
W.  Stanley,  “Guidelines  for  the  Enforcement  of  the 
Apparel  Standard,  29  CFR  1910.269(1)(6),  of  the 
Electric  Power  Generation,  Transmission,  and 
Distribution  Standard”  (http://www.osba.gov/pIs/ 
oshaweb/owadisp.show_document?p_ 
tabIe=INTERPHETA  TIONS&-pjd=21878]. 
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E.  I.  du  Pont  de  Nemours  and  Company 
described  the  reasons  for  this  change  as 
follows: 

[T]he  5  cal  column  in  Tables  8  and  9  of 
Appendix  F  [should]  be  changed  to  be  4  cals, 
and  the  respective  clearing  times  in  those 
charts  [should]  be  updated  accordingly. 

That’s  what  we  propose. .  .  . 

[T]here  are  numerous  U.S.  based  electric 
utility  companies  that  have  adopted  flame 
resistant  protective  clothing  systems  under 
1910.269,  and  .  .  .  many  of  those  clothing 
systems  today  meet  4  calories  per  square 
centimeter  arc  thermal  performance  ratings 
but  may  not  meet  5  cal  per  centimeter  square 
arc  thermal  performance  ratings. 

These  employers  would  be  forced  to 
modify  their  existing  clothing  programs, 
should  the  new  rule  go  into  effect  as  it  is 
written  today. 

Further,  NFPA  70E  has  already  defined 
hazard  risk  categories  of  4,  8,  25,  and  40  cals 
per  square  centimeter,  and  flame  resistant 
protective  clothing  systems  have  already 
been  developed  to  match  those  levels.  Having 
both  a  4  calorie  per  square  centimeter 
category  in  NFPA  70E  and  a  5  calorie  per 
.square  centimeter  category  in  OSHA  29  CFR 
1910.269  and  1926.960  may  create  confusion 
and  inefficiency  in  the  garment  supply 
system. 

Since  Tables  8  and  9  of  Appendix  F  have 
maximum  clearing  times  listed  which  are 
generated  using  commercially  available 
software  programs,  the  appropriate  clearing 
times  for  4  calories  per  square  centimeter  can 
be  modified  to  support  that  rating,  and  no 
loss  of  protection  would  occur,  as  the  new 
maximum  clearing  times  would  match  the 
new  protection  levels  of  4  calories  per  square 
centimeter.  .  .  . 

Lastly,  as  referenced  on  one  of  the  pages 
in  the  proposed  rule,  .  .  .  “clothing  is 
currently  widely  available  in  ratings  from 
about  4  calories  per  square  centimeter  to  over 
50  calories  per  square  centimeter.”  [Tr.  410- 
412] 

In  addition,  IBEW  pointed  out  that  the 
NESC  subcommittee  with  responsibility 
for  work  rules  adopted  a  proposal  with 
charts  equivalent  to  Table  8  and  Table 
9  in  proposed  Appendix  F  (Table  6  and 
Table  7  in  Appendix  E  of  the  final  rule), 
except  that  the  minimum  incident  heat 
energy  listed  in  the  NESC  proposal  was 
4  cal/cm2  rather  than  5  cal/cm^  (Ex. 
0230).  The  union  submitted  the  NESC 
proposal  to  the  Subpart  V  rulemaking 
record;  the  NESC  proposal  also 
contained  corrections  to  some  of  the 
values  reflected  in  the  proposed  OSHA 
tables  (id.).'* 56 

OSHA  agrees  with  these  rulemaking 
participants  that  some  employers 
already  have  programs  using  protective 
equipment  with  an  arc  rating  of  4  cal/ 


456  IEEE  subsequently  adopted  the  NESC 
proposal,  which  is  contained  in  Table  410-1  and 
410-2  of  the  2007  NESC.  The  2012  NESC  contains 
equivalent  tables  in  Table  410-2  and  410-3,  though 
the  values  in  Table  410-3  are  different  from  the 
values  in  2007  NESC  Table  410-2. 


cm^.  Although  the  Agency  does  not 
agree  that  keeping  a  S-cal/cm^  minimum 
incident-energy  level  in  final  Table  6 
and  Table  7,  which  are  not  mandatory, 
would  force  employers  to  upgrade  their 
existing  protection  to  match  the  higher 
level,  OSHA  does  believe  that  a  4-cal/ 
cm^  minimum  energy  level  would 
facilitate  compliance  for  many  of  these 
employers.  Therefore,  Table  6  and  Table 
7  in  the  final  rule  adopt  the  lower 
minimum  incident-energy  level.  In 
addition,  OSHA  is  correcting  the 
clearing  times  in  those  tables. 

Mr.  Paul  Hamer  recommended  that 
Table  8  and  Table  9  in  proposed 
Appendix  F  (Table  6  and  Table  7  in 
Appendix  E  of  the  final  rule)  list 
clearing  times  for  incident-energy  levels 
corresponding  to  the  NFPA  70E  hazard- 
risk  categories  (4,  8,  25,  and  40  cal/cm^) 
because,  in  his  view,  these  are  the  levels 
that  industry  already  is  using  (Ex.  0228). 

Although  industries  other  than  the 
electric  utility  industry  use  the  hazard- 
risk  categories  in  NFPA  70E,  evidence 
in  the  record  indicates  that  electric 
utilities  and  their  contractors  for  electric 
power  transmission  and  distribution 
work  do  not  widely  use  this  consensus 
standard.  (See,  for  example.  Ex.  0212 
(“[NFPA  70E]  was  developed  primarily 
for  premise [s]  wiring,  not  utility  type 
electric  systems.  The  systems  covered 
by  the  [hazard-risk  category  task  table] 
are  not  utility  type  distribution  or 
transmission  systems.  The  tables  are 
therefore  not  applicable  for  utility 
[transmission  and  distribution] 
systems.”)  OSHA  believes  that  the 
NESC  proposal  better  reflects  incident- 
energy  levels  appropriate  for  the  types 
of  systems  addressed  by  final  Table  6 
and  Table  7,  that  is,  overhead 
transmission  and  distribution  lines.^57 
Table  6  and  Table  7  apply  only  to 
exposures  involving  phase-to-ground 
arcs  in  open  air,  which  are  the  types  of 
exposures  found  predominantly  in  work 
on  overhead  transmission  and 
distribution  lines.  Consequently,  OSHA 
is  not  adopting  Mr.  Hamer’s 
recommendation. 

Some  commenters  urged  OSHA  to 
replace  Table  10  in  proposed  Appendix 
F  with  a  similar  table  from  NFPA  70E, 
Table  130. 7(C) (11),  protective  clothing 
characteristics  (Exs.  0190,  0228,  0235). 
Mr.  Frank  White  with  ORC  Worldwide 
noted  that  OSHA  appeared  to  have 
based  Table  10  in  the  proposal  on  a 
1996  IEEE  paper  that  was  significantly 
older  than  NFPA  70E-2004  (Ex.  0235). 
He  asked  OSHA  to  explain  why  it  is  not 
basing  the  table  on  the  more  recent 


457  The  corresponding  tables  in  the  2007  and  2012 
NESC  provide  clearing  times  for  incident-energy 
levels  of  4-,  8-,  and  12  cal/cm^. 


consensus  standard.  Mr.  Thomas 
Stephenson  with  International  Paper 
commented,  “Based  on  my  research,  of 
the  readily  available  single  layer  shirts, 
the  highest  ATPV  rating  is  8.2  cal/sq 
cm.  Based  on  Table  10,  this  shirt  would 
not  be  acceptable  for  a  5.1  cal/sq  cm 
exposure”  (Ex.  0190).  He  noted  that 
many  companies  base  their  electrical 
safety  programs,  including  PPE,  on 
NFPA  70E  and  recommended  that  the 
rule  match  that  consensus  standard. 

OSHA  did  not  include  proposed 
Table  10  in  the  final  rule.  The  Agency 
agrees  with  these  commenters  that  Table 
10  in  proposed  Appendix  F  is  out  of 
date.  There  also  is  evidence  in  the 
record  indicating  that  arc-rated  clothing 
is  getting  lighter  and  that  even  Table 
130.7(0(11)  in  NFPA  70E-2004  might 
be  out  of  date  (Tr.  493).  Appendix  E  in 
the  final  rule  explains  that  any 
protective  clothing  and  other  protective 
equipment  that  meets  the  employer’s 
reasonable  estimate  of  incident  heat 
energy  is  acceptable.  For  example, 
employers  may  use  protective  shirts  and 
pants  rated  at  12  cal/cm^  for  an 
estimated  exposure  of  12  cal/cm^. 

Some  rulemaking  participants  pointed 
out  an  error  in  the  way  the  proposed 
appendix  described  the  energy  level 
expected  to  produce  a  second-degree 
burn  injury  (Exs.  0213,  0228;  Tr.  540). 
These  commenters  noted  that  the 
threshold  of  second-degree  bum  injury, 
as  reflected  in  NFPA  70E  and  IEEE  Std 
1584,  is  1.2  cal/cm^,  unless  the  fault¬ 
clearing  time  is  under  about  0.1  second. 
For  the  faster  clearing  times,  the 
threshold  is  1.5  cal/cm^  (id.). 

OSHA  agrees  with  these  comments 
and  revised  the  language  in  Appendix  E 
in  the  final  rule  to  indicate  that  the 
threshold  for  second-degree  burn  injury 
is  1.2  to  1.5  cal/cm2. 

Appendix  F  in  tbe  final  rule,  which 
OSHA  proposed  as  Appendix  G, 
contains  guidelines  for  the  inspection  of 
work-positioning  equipment  to  assist 
employers  in  complying  with  final 
§  1926.954(b)(3)(i).  OSHA  received  no 
comments  on  this  appendix  and  is 
adopting  the  appendix  substantially  as 
proposed. 

Appendix  G  in  the  final  rule,  which 
OSHA  proposed  as  Appendix  E, 
contains  references  to  additional 
sources  of  information  that  supplement 
the  requirements  of  Subpart  V.  The 
national  consensus  standards  referenced 
in  this  appendix  contain  detailed 
specifications  to  which  employers  may 
refer  in  complying  with  the 
performance-oriented  requirements  of 
OSHA’s  final  mle.  Except  as  specifically 
noted  in  Subpart  V,  however, 
compliance  with  the  national  consensus 
standards  is  not  a  substitute  for 
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compliance  with  the  provisions  of  the 
OSHA  standards. 

OSHA  listed  the  most  recent  versions 
of  the  consensus  standards  in  final 
Appendix  G.  In  some  cases,  the  version 
of  the  consensus  standard  in  the  record 
is  older  than  the  version  listed  in  the 
appendix.  In  other  cases,  the  consensus 
standard  is  not  contained  in  the  record 
at  all.  However,  OSHA  based  the 
requirements  in  the  final  rule  only  on 
the  consensus  documents  and  other  data 
contained  in  the  record.  The  Agency 
evaluated  any  editions  of  the  consensus 
.standards  listed  in  the  appendix  that  are 
not  in  the  record  for  consistency  with 
OSHA’s  final  rule.  The  Agency 
determined  that  these  later  consensus 
.standards  conform  to  the  requirements 
of  final  Suhpart  V,  as  specifically  noted 
in  the  final  rule,  and  that  these  later 
consensus  standards  provide 
information  useful  for  employers  and 
workers  in  complying  with  the  final 
rule. 


C.  Port  1910  Revisions 
1.  Sections  1910.137  and  1910.269 

The  construction  of  electric  power 
transmission  and  distribution  lines  and 
equipment  nearly  always  exposes 
employees  to  the  .same  hazards  as  the 
maintenance  of  electric  power  lines  and 
equipment.  Power  line  workers  use  the 
same  protective  equipment  and  safety 
techniques  in  both  types  of  work. 

During  the  course  of  a  workday,  these 
employees  can  perform  both  types  of 
work. 

For  example,  an  employer  might 
assign  a  power  line  crew  to  replace  one 
failed  transformer  with  an  equivalent 
one  and  a  second  failed  transformer 
with  a  transformer  with  a  different 
kilovolt-ampere  rating.  When  the 
employees  perform  the  first  job,  they  are 
performing  maintenance  work  covered 
by  Part  1910.  However,  the  second  job 
would  be  construction  and  covered  by 
Part  1926.  The  employees  would  almost 
certainly  use  identical  work  practices 
and  protective  equipment  for  both  jobs. 


Because  of  this,  OSHA  believes  that, 
in  most  cases,  it  is  important  to  have  the 
same  requirements  apply  regardless  of 
the  type  of  work  performed.  If  the 
corresponding  Part  1910  and  Part  1926 
.standards  are  the  same,  employers  can 
adopt  one  set  of  work  rules  covering 
both  types  of  work.  Employers  and 
employees  will  generally  not  have  to 
decide  whether  a  particular  job  is 
construction  or  maintenance — a  factor 
that,  in  virtually  every  instance,  has  no 
bearing  on  the  safety  of  employees.  (For 
a  discussion  of  comments  suggesting 
that  OSHA  combine  Subpart  V  and 
§  1910.269  into  one  rule,  refer  to  the 
introductory  paragraphs  in  the  summary 
and  explanation  of  final  §  1926.950.) 

Therefore,  OSHA  is  adopting 
revisions  to  §§  1910.137  and  1910.269 
so  that  the  construction  and 
maintenance  standards  will  be 
substantially  the  same.'*^®  The  following 
cross-reference  table  shows  the  major 
paragraphs  in  final  §  1910.269  and  the 
corresponding  section  in  final  Subpart 

V:459 


Major  paragraph  in  §1910.269 


(a)  General  . 

(b)  Medical  services  and  first  aid  . 

(c)  Job  briefing  . 

(d)  Hazardous  energy  control  (lockout/tagout)  procedures  [applies  only 
to  work  involving  electric  power  generation  installations). 

(e)  Enclosed  spaces . 

(f)  Excavations  . 

(g)  Personal  protective  equipment  . 

(h)  Portable  ladders  and  platforms . 

(i)  Hand  and  portable  power  equipment  . 

(j)  Live-line  tools  . 

(k)  Materials  handling  and  storage . 

(l)  Working  on  or  near  exposed  energized  parts  . 

(m)  Deenergizing  lines  and  equipment  for  employee  protection  . 


Corresponding  section  in  subpart  V 


§1926.950  General. 

§1926.951  Medical  services  and  first  aid. 

§1926.952  Job  briefing. 

§  1926.950(a)(3)— Subpart  V  applies  §1910.269  to  work  involving  elec¬ 
tric  power  generation  installations. 

§  1 926 .953  Enclosed  spaces . 

§  1926.967(f)  Excavations. 

§1926.954  Personal  protective  equipment. 

§1926.955  Portable  ladders  and  platforms. 

§  1926.956  Hand  and  portable  power  equipment. 

§1926.957  Live-line  tools. 

§  1926.958  Materials  handling  and  storage. 

§  1926.960  Working  on  or  near  exposed  energized  parts. 

§1926.961  Deenergizing  lines  and  equipment  for  employee  protec¬ 
tion. 


(n)  Grounding  for  the  protection  of  employees  . 

(o)  Testing  and  test  facilities  . 

(p)  Mechanical  equipment  . 

(q)  Overhead  lines  and  live-line  barehand  work 

(r)  Line-clearance  tree-trimming  operations  . 

(s)  Communication  facilities  . 

(t)  Underground  electrical  installations . 

(u)  Substations  . 

(v)  Power  generation  . 

(w)  Special  conditions  . 

(x)  Definitions . 

Appendices  A  through  G  . 


§1926.962  Grounding  for  the  protection  of  employees. 

§1926.963  Testing  and  test  facilities. 

§1926.959  Mechanical  equipment. 

§1926.964  Overhead  lines  and  live-line  barehand  work. 

§  1926.950(a)(3) — Subpart  V  applies  §1910.269  to  line-clearance  tree¬ 
trimming  operations. 

§1926.967(k)  Communication  facilities. 

§1926.965  Underground  electrical  installations. 

§1926.966  Substations. 

§  1926.950(a)(3)— Subpart  V  applies  §1910.269  to  work  involving  elec¬ 
tric  power  generation  installations. 

§  1 926 .967  Special  conditions . 

§1926.968  Definitions. 

Appendices  A  through  G,  respectively. 


The  following  distribution  table 
presents  the  major  revisions  and  a  brief 
summary  of  OSHA’s  rationale  for 


Subpart  V  does  not  contain  requirements  for 
work  involving  electric  power  generation 
installations  or  line-clearance  tree-trimming 
operations.  See  the  simimary  and  explanation  for 
final  §  1926.950(a)(3),  earlier  in  this  section  of  the 
preamble. 


adopting  them.  The  full  explanation  of 
the  changes  and  the  rationale  for 
adopting  them  is  in  the  summary  and 


Existing  §  1910.269  contains  an  introductory 
note  explaining  that  OSHA  is  staying  the 
enforcement  of  certain  provisions  of  existing 
§  1910.269  until  November  1, 1994,  and  of  existing 
§1910.269(v)(ll)(xii)  until  February  1, 1996.  OSHA 
is  not  including  this  note  in  final  §  1910.269 


explanation  for  the  corresponding 
provision  in  final  §  1926.97  or  Subpart 
V. 


because  it  is  no  longer  applicable.  OSHA  is  not 
including  this  note  in  final  §  1910.269  because  it  is 
no  longer  applicable. 
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Existing  part  1910  paragraph  New  part  1910  paragraph 


§1910.137 


Part  1926  revision 


§1926.97 


(a)(1)(ii),  {b)(2)(vii),  and  Table 
1-2,  Table  1-3,  Table  1-4, 
and  Table  1-5. 

The  note  following  (a)(3)(ii)(B) 


{a)(1)(ii),  (c)(2)(vii),  and 
Table  1-1 ,  Table  1-2,  Table 
1-3,  and  Table  1-4. 

The  note  following 
(a)(3)(ii)(B). 


(a)(1)(ii),  (c)(2)(vii),  and 
Table  E-1,  Table  E-2, 
Table  E-3,  and  Table  E-4. 
The  note  following 
(a)(3)(ii)(B). 


A  new  note  following  (b)(2)(ii)  A  new  note  following  (c)(2)(ii)  The  note  following  (c)(2)(ii)  ... 


(b)  [New]  .  (b) 


(b)(2)(vii)(B) .  (c)(2)(vii)(C)  and  (c)(2)(vii)(D)  (c)(2)(vii)(C)  and  (c)(2)(vii)(D) 


Rationale  and  comments 


Existing  §  1910.137(b)  redesignated  as 
§  1910.137(c)  for  consistency  with  §1926.97. 

Section  1910.137  revised  to  include  Class  00 
rubber  insulating  gloves. 

Note  revised  to  include  the  latest  ASTM  stand¬ 
ards.  References  to  ASTM  definitions  and  to 
an  ASTM  guide  for  visual  inspection  of  rubber 
insulating  equipment  included  to  provide  addi¬ 
tional  useful  information  for  complying  with  the 
OSH  A  standard. 

A  reference  to  an  ASTM  guide  for  visual  inspec¬ 
tion  of  rubber  insulating  equipment  included  to 
provide  additional  useful  information  for  com¬ 
plying  with  the  OS  HA  standard. 

A  new  paragraph  added  to  cover  electrical  pro¬ 
tective  equipment  not  made  of  rubber. 

Existing  §  1910.137(b)(2)(vii)(B)  divided  into  two 
separate  CFR  units. 


§1910.269 


Subpart  V 


(a)(2)(i) 


(a)(2)(i)(A),  (a)(2)(i)(B),  and  §  1926.950(b)(1)(i),  (b)(1)(ii).  Existing  §  1910.269(a)(2)(i)  divided  into  three 
(a)(2)(i)(C).  and  (b)(1)(iii).  separate  CFR  units.  The  last  of  those  units, 

paragraph  (a)(2)(i)(c),  adopts  a  new  require¬ 
ment  that  employers  determine  the  degree  of 
training  by  the  risk  to  the  employee. 

(a)(2)(ii)(E)  [New]  .  §1926.950(b)(2)(v)  .  A  new  paragraph  added  to  require  employers  to 

train  qualified  employees  to  recognize  elec¬ 
trical  hazards  and  to  control  or  avoid  them. 

(a)(2)(viii) .  §  1 926.950(b)(7) .  The  existing  requirement  for  employers  to  certify 

that  they  trained  employees  has  been  re¬ 
placed  with  a  requirement  for  employers  to  de¬ 
termine  that  employees  demonstrated  pro¬ 
ficiency  in  the  work  practices  involved.  In  addi¬ 
tion,  a  new  note  added  to  clarify  how  training 
received  in  a  previous  job  would  satisfy  the 
training  requirements. 

(a)(2)(iii)  [New]  .  None  .  A  new  paragraph  added  to  require  training  for 

line-clearance  tree  trimmers.  (See  the  sum¬ 
mary  and  explanation  for  §  1926.950(b)(2).) 

(a)(3)  [New]  .  §  1926.950(c)  .  A  new  paragraph  added  to  require  host  employ¬ 

ers  and  contract  employers  to  share  informa¬ 
tion  on  safety-related  matters. 

(a)(4)  .  §  1926.950(d)  .  Existing  §  1910.269(a)(3)  redesignated  as 

§  1910.269(a)(4)  for  consistency  with  Subpart 
V. 

(c)  .  §1926.952  .  The  existing  provisions  on  job  briefing  reorga¬ 

nized  and  renumbered.  A  new  requirement 
added  to  ensure  that  employers  provide  the 
employee  in  charge  with  information  that  re¬ 
lates  to  the  determination  of  existing  charac¬ 
teristics  and  conditions. 

None  .  None  .  This  note  removed.  It  currently  references 

§1910.146  for  the  definition  of  “entry.”  OSHA 
added  a  definition  of  this  term  to 
§  1910.269(x),  so  this  note  is  unnecessary. 

(e)(7)  .  §  1926.953(h)  .  OSHA  removed  the  requirement  to  provide  an 

attendant  if  there  is  reason  to  believe  a  hazard 
exists  in  the  enclosed  space.  The  introductory 
text  to  §  1910.269(e)  requires  the  entry  to  con¬ 
form  to  §1910.146  if  there  are  hazards  for 
which  the  requirements  of  §  1910.269(e)  and 
(t)  do  not  provide  adequate  protection.  Thus,  if 
an  employer  has  reason  to  believe  that  a  haz¬ 
ard  exists  despite  the  precautions  taken  under 
§  1910.269(e)  and  (t),  then  §1910.146  applies 
and  requires  an  attendant. 

(e)(8)  .  §1926.953(i)  .  The  existing  requirement  revised  to  clarify  that 

the  test  instrument  must  have  an  accuracy  of 
I  H 10  percent. 


§1926.950(b)(1)(i),  (b)(1)(ii), 
and  (b)(1)(iii). 


(a)(2)(ii)(E)  [New] 


(a)(2)(vii)  .  (a)(2)(viii) 


following  existing 


The  note 
(e)(6). 


None  .  None 
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Existing  part  1910  paragraph 


New  part  1 91 0  paragraph 


Part  1926  revision 


Rationale  and  comments 


(e)(12)  . 

(g)(2)  . 

(i)(2)(i)  . 

(i)(2)(ii)(C)  . 

(I)(1),  introductory  text  . 

(I)(1){i)  and  (l)(1)(ii)  . 

(I)(2)  and  existing  Table  R-6 
through  Table  R-10. 

(I)(2)(i)  . 

(I)(3)  and  (l)(4)  . 

(I)(5)  . 


(e)(12)  . 

(g)(2)  . 

None  . 

(i)(2)(iii) . 

(I)(1)(i).  (I)(1)(ii).  and  (l)(1)(iii) 
(l)(2)(i)  and  (l)(2)(ii)  . 

(I)(3)  and  Table  R-3  through 
Table  R-9. 

(l)(3)(iii)(A)  . 

(I)(4)  and  (l)(5)  . 

(I)(6)  . 


§1926.953(m) 


§  1926.954(b) 
None  . 


§  1926.956(b)(3) 


§1926.960(b)(1)(i).  (b)(1)(ii), 
and  (b)(2). 

§1926.960(b)(3)(i)  and 
(b)(3)(ii). 

§  1926.960(c)(1)  and  Table 
V-2  through  Table  V-8. 


§1926.960  (c)(1)(iii)(A) 


§  1926.960(c)(2)  and  (d) 


§  1926.960(e) 


The  existing  requirement  revised  to  require  the 
employer  to  be  able  to  demonstrate  that  it 
maintained  ventilation  long  enough  to  ensure 
that  a  safe  atmosphere  exists  before  employ¬ 
ees  enter  an  enclosed  space. 

The  existing  requirements  revised  to  maintain 
consistency  with  the  construction  provisions. 

The  existing  requirement  was  removed  because 
it  is  unnecessary.  See  the  summary  and  ex¬ 
planation  for  final  §  1926.956(b). 

The  final  rule  limits  the  voltage  on  isolating 
transformers  used  with  cord-  and  plug-con¬ 
nected  equipment  to  50  volts. 

The  introductory  text  to  existing  §1910.269(l)(1) 
divided  into  three  separate  CFR  units. 

Existing  §  1910.269(l)(1)(i)  and  (l)(1)(ii)  redesig¬ 
nated  as  §1910.269(l)(2)(i)  and  (l)(2)(ii)  for 
consistency  with  Subpart  V. 

The  final  rule  revises,  and  requires  the  employer 
to  establish,  minimum  approach  distances  that 
employees  must  maintain  from  exposed  ener¬ 
gized  parts.  Note  that,  in  other  provisions,  the 
final  rule  replaces  references  to  minimum  ap¬ 
proach-distance  tables  with  references  to  the 
minimum  approach-distance  requirements  in 
§1910.269(l)(3)(i)  or  §1926.960(c)(1)(i),  as  ap¬ 
propriate. 

The  existing  requirement  clarified  to  indicate  that 
an  energized  part  must  be  under  the  full  con¬ 
trol  of  the  employee  for  rubber  insulating 
gloves  or  rubber  insulating  gloves  and  sleeves 
to  be  sufficient  insulation  from  that  part. 

OSHA  revised  the  existing  requirements  to  en¬ 
sure  that  employees  use  electrical  protective 
equipment  whenever  they  can  reach  within  the 
minimum  approach  distance  of  an  energized 
part. 

Existing  §  1910.269(l)(5)  redesignated  as 
§1910.269(l)(6)  for  consistency  with  Subpart 


V. 


(I)(6) 


(l) (7)  through  (l)(10) 

(m) (3)(viii) . 


(n)(6)  and  (n)(7) 


(P)(4)(i) 


(t)(3),  (t)(7),  and  (t)(8) 


(l)(7)  [Revised]  and  (l)(8) 
[New]. 


(l) (9)  through  (l)(12)  .... 

(m) (2)(iv)(A)  [New]  and 
(m)(2)(iv)(B). 


(n)(6)(i)  and  (n)(6)(ii) 


(P)(4)(i) 


(t)(3).  (t)(7).  and  (t)(8) 


§1926.960(0  and  (g) 


§  1926.960(h)  through  (k) 
§1926.961  (b)(4) . 


§1926.962(0(1)  and  (f)(2) 


§  1926.959(d)(1) 


§  1926.965(d),  (h),  and  (i) 


OSHA  revised  the  requirements  on  clothing  in 
existing  §  1910.269(l)(6)(ii)  and  (iii)  to  require 
the  employer  to  protect  employees  from  elec¬ 
tric  arcs.  Existing  paragraph  (l)(6)(i)  redesig¬ 
nated  as  new  paragraph  (l)(7),  and  the  new 
protective  clothing  and  other  protective  equip¬ 
ment  requirements  added  as  paragraph  (l)(8). 

Existing  §1910.269(0(7),  (l)(8),  (l)(9),  and  (l)(10) 
redesignated  as  new  §1910.269(0(9),  (0(10), 
(0(11),  and  (0(12),  respectively. 

The  existing  provision  revised  to  require  inde¬ 
pendent  crews  to  coordinate  energizing  and 
deenergizing  lines  and  equipment.  A  new 
paragraph  has  been  added  requiring  multiple 
crews  to  coordinate  their  activities  under  a  sin¬ 
gle  employee  in  charge  and  to  act  as  a  single 
crew. 

The  existing  requirement  revised  to  allow,  under 
certain  conditions,  insulating  equipment,  other 
than  a  live-line  tool,  to  place  grounds  on,  or 
remove  them  from,  circuits  of  600  volts  or 
less. 

OSHA  revised  this  provision  to  clarify  that,  if  an 
insulated  aerial  lift  comes  closer  to  an  ener¬ 
gized  part  than  the  minimum  approach  dis¬ 
tance,  the  aerial  lift  must  maintain  the  min¬ 
imum  approach  distance  from  objects  at  a  dif¬ 
ferent  potential. 

OSHA  revised  these  requirements  to  apply  to 
vaults  as  well  as  manholes.  Additionally, 
OSHA  added  a  requirement  (paragraph 
(f)(7)(ii))  to  address  work  that  could  cause  a 
cable  to  fail. 
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Existing  part  1910  paragraph 

New  part  1910  paragraph 

Part  1 926  revision 

Rationale  and  comments 

The  notes  following  (u)(1 )  and 

The  notes  following  (u)(1 ) 

The  note  following 

OSHA  updated  the  references  in  these  notes 

(v)(3). 

and  (v)(3). 

§  1926.966(b). 

from  ANSI  C2-1987  to  ANSI/IEEE  C2-2012. 

The  notes  following  (u)(5)(i) 

The  notes  following  (u)(5)(i) 

The  note  following 

OSHA  updated  the  references  in  these  notes 

and  (v)(5)(i). 

and  (v){5)(i). 

§  1926.966(f)(1). 

from  ANSI  02-1987  to  ANSI/IEEE  02-2002. 

(X)  . 

(X)  . 

1 

§1926.968  . 

OSHA  added  definitions  of  “contract  employer,” 
“first-aid  training,”  “host  employer,”  and 
“entry.”  (See  the  discussion  of  final 
§§  1926.950(c),  1926.953(g),  and  1926.953(h) 
in  the  preamble  discussion  of  final  Subpart  V.) 

Appendix  E  to  §  1 91 0.269  . 

Appendix  G  to  §  1910.269  .... 

Appendix  G  to  Subpart  V  . 

OSHA  redesignated  this  appendix  as  Appendix 
G  to  §1910.269.  In  addition,  the  final  rule  up¬ 
dates  the  references  contained  in  this  appen¬ 
dix. 

OSHA  added  a  new  appendix  containing  infor¬ 
mation  on  protecting  employees  from  electric 
arcs. 

OSHA  added  a  new  appendix  containing  guide¬ 
lines  for  the  inspection  of  work-positioning 
equipment. 

Appendix  E  to  §1910.269 
[New]. 

Appendix  E  to  Subpart  V  . 

Appendix  F  to  §1910.269 
(New). 

Appendix  F  to  Subpart  V  . 

OSHA  received  several  comments  on 
provisions  in  existing  §  1910.269  that 
the  Agency  did  not  propose  for 
revision. Mr.  Mark  Spence  with  Dow 
Chemical  Company  maintained  that,  in 
the  years  since  OSHA  promulgated 
§  1910.269,  “industrial  estahlishments 
have  had  some  difficulties  in  adapting 
to  this  utility-oriented  rule”  (Ex.  0128). 
He  recommended  that,  in  promulgating 
this  final  rule,  OSHA  “take  the 
differences  between  industrial 
establishments  and  electric  utilities  into 
account  and  e.stahlish  different 
j)rovisions  for  (sach  as  appropriate”  (id.). 
I  le  provided  two  examples.  For  the  first, 
he  noted  that  electric;  utiliticis  generally 
follow  the  NKS(^  wlmreas  industrial 
establishments  generally  follow  the  NEC] 
and  NEPA  70E.  I‘'or  the  second  example, 
he  noted  that  electric  utilities  frecpiently 
use  contractors  to  perform  work  “off¬ 
site,”  but  that  industrial  establishments 
typic;ally  have  contractors’  employees 


■"“'OSHA  stated  in  the  proposal  that  it  was 
seeking  comment  on  entire  §§  1910.137  and 
1910.269  (70  FR  34892).  However,  OSHA  also 
stated: 

Comments  received  on  the  general  industry 
standards  will  be  considered  in  adopting  the  final 
construction  standards  and  vice  versa.  In  particular, 
the  Agency  has  requested  comments  on  several 
issues  in  the  proposed  revision  of  Subpart  V  and 
in  proposed  new  §  1926.97.  Some  of  these  issues  are 
directed  towards  requirements  in  those 
construction  standard  that  are  taken  from  general 
industry  provisions  that  OSHA  is  not  proposing  to 
revise.  For  example,  earlier  in  this  section  of  the 
preamble,  the  Agency  requests  comments  on 
whether  AEDs  should  be  required  as  part  of  the 
medical  and  first-aid  requirements  in  proposed 
§  1926.951.  (See  the  summary  and  explanation  of 
proposed  §  1926.951(b)(1).)  Although  OSHA  has  not 
proposed  to  revise  the  corresponding  general 
industry  provision,  existing  §  1910.269(b)(1),  the 
Agency  intends  to  revise  that  general  industry 
provision  if  the  rulemaking  record  supports  a 
requirement  for  AEDs.  Therefore,  OSHA  encourages 
all  rulemaking  participants  to  respond  to  these 
issues  regardless  of  whether  the  participants  are 
covered  by  the  construction  standards.  |/d.] 


working  on-site,  side-by-side  with  their 
own  employees. 

OSHA  is  not  setting  separate 
requirements  for  industrial 
establishments  in  final  §  1910.269.  First, 
OSHA  rejected  a  similar  comment 
during  the  1994  rulemaking.  One  of  the 
commenters  in  that  rulemaking  opposed 
the  application  of  §  1910.269  to 
industrial  e.stablishments  because 
“|t]raditionally,  industrial  electrical 
sy.stems  have  been  ha.sed  uj)on  the 
|NEO|  in  their  design  and  ojieration” 
and  “jultility  electrical  .systems,  on  the 
otluir  hand,  have  always  h(!eu  ha.sed 
u])on  the  jNESO]  in  their  design  and 
o])eration”  (269-l‘)x.  8-4.6).  In  rej(!cting 
this  comment,  OSHA  rea.soned  in  part 
that  “there  are  hazards  related  to 
electrical  power  generation, 
tran.smi.ssion,  and  di.stribution  work  that 
are  not  adecjuately  addressed  elsewhere 
in  the  General  Industry  Standards”  (.69 
ER  4334).  Mr.  Spence  provides  no  basis 
to  .support  a  conclusion  that  OSHA’s 
determination  on  this  issue  in  the  1994 
rulemaking  was  erroneous,  and  OSHA 
continues  to  find  its  earlier 
determination  to  be  valid. 

Second,  OSHA  believes  that  whether 
contractors  work  off-site  or  on-site  is  not 
relevant  to  the  issue  of  whether 
§  1910.269  should  apply  to  industrial 
establishments.  The  work  practices 
required  by  the  final  rule  are  necessary 
for  employee  safety  without  regard  to 
whether  an  industrial  establishment’s 
employees  are  working  alone  or 
alongside  contractor  employees.^®^ 

Third,  the  Agency  believes  that,  at 
least  for  electric  power  generation 


Comments,  including  comments  from  Mr. 
Spence,  regarding  the  requirement  proposed  in 
§§  1910.269(a)(4)(ii)(B)  and  1926.950(c)(2)(ii)  for 
contract  employers  to  follow  the  host  employer’s 
safety-related  work  rules  are  discussed  in  the 
summary  and  explanation  for  final  §  1926.950(c)(3). 


facilities  and  plant  distribution 
substations,  there  are  more  similarities 
between  electric  utilities  and  industrial 
establishments  than  portrayed  by  Mr. 
Spence.  There  is  evidence  that  some 
electric  utilities  with  electric  power 
generation  plants  refer  to  NEPA  7()E  for 
electrical  safety  guidelines.  (See,  for 
example,  Exs.  0214  and  0217,  which 
both  li.st  NEPA  7()E,  hut  not  the  Nl-iSG, 
as  references  for  TVA’s  electrical  safety 
juactices  in  electric  jiower  generation 
])lant.s.)  OSHA,  therefore,  fijids  that  it  is 
not  neces.sary  or  aj)))ropriate  to  adopt 
Mr.  .S])(!nc(!’s  recommendation  for 
])rouudgating  se])arate  recjuirements  for 
electric  utiliti(!.s  and  industrial 
estahlishmeuts. 

EEI  petitioned  OSHA  to  luvi.se  the 
grouj)  lockout-tagout  and  .system- 
operator  provisions  in  exi.sting 
§191().269(d)(8)(ii)  and  (d)(8)(v)  (Exs. 
0227,  0501). 

OSHA  hereby  denies  EEI’s  petition.  In 
doing  so,  OSHA  reexamined  the 
evidence  .supporting  the  promulgation 
of  the  existing  group  lockout-tagout 
provisions  in  1994  and  continues  to  find 
that  evidence  persuasive.  OSHA  also 
finds  that  the  evidence  on  which  EEI 
relies  in  support  of  its  petition  does  not 
justify  revising  the  standard,  as 
explained  in  the  following  paragraphs. 

OSHA  designed  the  requirements  for 
hazardous  energy  control  (lockout- 
tagout)  procedures  in  existing 
§  1910.269(d)  to  protect  employees 
working  on  electric  power  generation 
installations  from  injury  while 
maintaining  or  servicing  machinery  or 
equipment  that  is  part  of  that 
installation.  Paragraph  (d)  of  existing 
§  1910.269,  which  is  almost  identical  to 
OSHA’s  general  industry  standard  for 
the  control  of  hazardous  energy  at 
§  1910.147,  requires  the  employer  to 
“establish  a  program  consisting  of 
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energy  control  procedures,  employee 
training,  and  periodic  inspections  to 
ensure  that,  before  any  employee 
performs  any  servicing  or  maintenance 
on  a  machine  or  equipment  where  the 
unexpected  energizing,  start  up,  or 
release  of  stored  energy  could  occur  and 
cause  injury,  the  machine  or  equipment 
is  isolated  from  the  energy  source  and 
rendered  inoperative”  (existing 
§  1910.269(dK2)(i)).  In  part,  existing 
§  1910.269(d)  requires:  the  employer  to 
isolate  the  machine  or  equipment  from 
hazardous  energy  sources  before 
servicing  begins;  authorized  employees 
to  affix  lockout  or  tagout  devices  to  the 
switches,  disconnects,  and  other  means 
used  to  isolate  the  machine  or 
equipment  after  the  employer  isolates 
the  machine  or  equipment  but  before 
servicing  or  maintenance  begins;  and 
authorized  employees  to  remove  their 
lockout  or  tagout  devices  before  the 
machine  or  equipment  is  reenergized 
(existing  §  1910.269(d)(6)(ii)  and 
(d)(6)(iii),  (d)(6)(iv),  and  (d)(7)).  The 
standard  generally  prohibits  anyone 
from  removing  a  lockout  or  tagout 
device  other  than  the  employee  who 
j)laced  it  (existing  §  1910. 269(d)(7)(iv)). 
This  prohihition  j)rotects  the  employee; 
who  is  jjerforming  work  on  the  machine 
or  e(|uipinent  from  injiiry  resulting  from 
the  reenergi/.ation  e)f  hazardous  energy 
l)y  someone  else. 

'I’he  (;xisting  §  1 91 0.2()‘)  grou j) 
lockout-tagout  provision,  which  is 
identical  to  the  analogous  general 
industry  jnovision  (^  1910. 147(0(2)), 
makes  it  clear  that  each  individual 
authorized  emj)loyee  must  take  an 
affirmative  stej)  to  accept  and  release  his 
or  her  own  protection  under  the 
lockout-tagout  standard  and  that  this 
affirmative  step  mu.st  he  traceable  to  the 
employee  and  under  that  employee’s 
control.  The  group  lockout-tagout 
provision  applies  “|w]hen  servicing  or 
maintenance  is  performed  by  a  .  .  . 
group”  of  workers  (existing 
§  1910.269(d)(8)(ii)).  Although  this 
provision  allows  certain  variations  from 
the  individual  servicing  model,  it 
requires  a  lockout-tagout  “procedure 
which  affords  the  employees  a  level  of 
protection  equivalent  to  that  provided 
by  the  implementation  of  a  personal 
lockout  or  tagout  device.”  In  particular, 
“[e]ach  authorized  employee  shall  affix 


Throughout  the  final  rule,  OSHA  changed 
“inoperative”  wherever  it  appeared  in  the  existing 
standard  to  “inoperable.”  “Inoperable,”  which 
means  “incapable  of  being  operated,”  is  the  more 
precise  of  the  two  terms.  (“Inoperative”  means  “not 
working.”)  Paragraph  (c)(1)  of  §  1910.147,  which  is 
identical  to  existing  §  1910.269(d)(2)(i),  continues  to 
use  “inoperative.”  OSHA  intends  to  publish  a 
technical  amendment  making  a  similar  change  to 
§  1910.147(c)(1)  in  the  near  future. 


a  personal  lockout  or  tagout  device  to 
the  group  lockout  device,  group 
lockbox,  or  comparable  mechanism 
when  he  or  she  begins  work  and  shall 
remove  those  devices  when  he  or  she 
stops  working  on  the  machine  or 
equipment  being  serviced  or 
maintained”  (existing 
§1910.269(d)(8)(ii)(D)). 

The  existing  §  1910.269  system- 
operator  provision  in  paragraph  (d)(8)(v) 
is  the  only  provision  that  has  no  analog 
in  the  general  industry  standard.  In  the 
1994  §  1910.269  rulemaking,  OSHA 
found  that  “the  only  concept  employed 
by  electric  utilities  that  is  unique  to 
their  industry  is  the  use  of  central 
control  facilities”  (59  FR  4364).  To 
account  for  this  unique  aspect  of  power 
generation  plants,  the  standard  provides 
that  when  “energy  isolating  devices  are 
installed  in  a  central  location  and  are 
under  the  exclusive  control  of  a  system 
operator,”  so  that  the  servicing 
employees  cannot  individually  affix  and 
remove  their  personal  lockout  or  tagout 
devices,  the  system  operator  may  “place 
and  remove  lockoxit  and  tagout  devices 
in  place  of  the”  servicing  employees 
(exi.sting  §  1910.269(d)(8)(v)).  However, 
as  with  the  existing  grouj)  lockout- 
tagout  provision,  tlio  existing  system- 
operator  jH'ovision  recpiires  tlu; 

(;inployer  to  “\i.s(;  a  procedure  that 
affords  employees  a  level  of  ])rotec.tiou 
(;(]uivaleut  to  that  provided  hy  the 
implementation  of  a  personal  lockout  or 
tagout  device.”  In  thejneamhle 
discn.ssion,  OSHA  (;lahoraled  on  this 
language,  stating  that,  under  the  system 
oj)erator  provision,  j)rocednres  must 
“ensure  that  no  lock  or  tag  })rotecting  an 
employee  is  removed  without  the 
knowledge  and  participation  of  the 
employee  it  is  protecting”  (59  FK  4364). 
The  preamble  also  stater!  that  the 
procedures  must  ensure  that  no  one 
operates  locked-out  or  tagged-out 
energy-isolating  devices  without  the 
employee’s  personal  authorization  {id.). 
As  such,  the  requirement  for  personal 
control  and  accountability  in  the 
existing  standard’s  group  lockout-tagout 
and  system-operator  provisions  is  clear. 

EEI’s  petition  for  rulemaking  marks 
the  latest  stage  in  a  long-running 
dispute  between  OSHA  and  EEI  over 
appropriate  lockout-tagout  procedures 
in  the  electric  power  generation 
industry.  Even  before  OSHA  proposed 
the  existing  Power  Generation  Standard, 
and  throughout  that  rulemaking,  EEI 
urged  OSHA  to  adopt  a  standard  that 
would  allow  supervisors  to  maintain 
exclusive  control  of  energy  isolating 
devices  in  group-servicing  operations 
(59  FR  4322,  4350-4351,  4360,  4363- 
4364).  OSHA  definitively  rejected  EEI’s 
suggestions  when  it  promulgated  the 


standard  in  1994.  Since  OSHA 
promulgated  the  existing  standard,  EEI 
sought  repeatedly  to  have  the  standard’s 
personal  control  and  accountability 
provisions  nullified.'*®^ 

In  its  petition  for  rulemaking,  EEI 
once  again  challenges  the  validity  of  the 
existing  §  1910.269(d)(8)(ii) 
requirements  for  group  lockout-tagout  to 
provide  “a  level  of  protection  equivalent 
to  that  provided  by  the  implementation 
of  a  personal  lockout  or  tagout  device” 
and  for  each  authorized  employee  to 
“affix  a  personal  lockout  or  tagout 
device  to  the  group  lockout  device, 
group  lockbox,  or  comparable 
mechanism  when  he  or  she  begins  work 
and  [to]  remove  those  devices  when  he 
or  she  stops  working  on  the  machine  or 
equipment  being  serviced  or 
maintained”  (the  “personal  control  and 
accountability  requirements”).  OSHA 
addresses  EEI’s  assertions,  and  the 
Agency’s  rationale  for  rejecting  those 
assertions,  in  the  following  paragraphs. 

1 .  EEI  asserted  that  OSHA  should 
revise  the  existing  standard  to  permit 
electric  utilities  to  use  procedures  that 
were  in  place  before  the  promulgation  of 
(he  1994  standard;  that  is,  OSHA  .should 
permit  the  person  wlu)  is  responsible  for 
.servicing  the  (;(iuij)m(;nt  (relerred  to  hy 
the  electric  utility  industry  as  “the 
p(;r.son  who  holds  the  clearance”)  to 
communicate  orally  with  the  employees 
working  on  the  (;(|ni])nu;nt  instead  of 
reciuiring  measures  ecpiivalent  to 
a|)plyinga  |)(;r.sonal  lockont-tagout 
device. 

O.SllA  d(;cided  not  to  adoj)t  EEl’s 
suggestion  to  remove  the  exi.sting 
j)er.sonal  control  and  accoimtahility 
requirements  from  the  final  standard. 
The  Agency  found  in  the  1994 
rulemaking  on  §  1910.269  that 
application  of  personal  lockout-tagout 
devices  by  each  authorized  employee  in 
a  group  was  nece.ssary  and  reasonable, 
stating,  “OSHA  is  convinced  that  the 
use  of  individual  lockout  or  tagout 
devices  as  part  of  the  group  lockout 
provides  the  greatest  assurance  of 
protection  for  servicing  employees”  (59 
FR  4361).  There  was  clear  evidence  in 
the  1994  rulemaking  that  individual 
protection  was  necessary,  including 
evidence  that  “work  authorizations 
under  [electric  utility  generation  plant] 


'*'*3  In  its  latest  effort,  EEI  challenged  the  validity 
of  the  §  1910.269  compliance  directive  on  the  basis 
that  the  standard  did  not  contain  a  requirement  for 
personal  control  and  accountability  [EEI  v.  OSHA, 
411  F.3d  272  (D.C.  Cir.  2005)).  The  United  States 
Court  of  Appeals  for  the  District  of  Columbia 
Circuit  rejected  that  challenge,  and  in  doing  so, 
noted  that  EEI  “should  have  made  [its]  points  in  a 
challenge  to  the  1994  Standard-a  challenge  that  it 
began  but  later  withdrew — not  in  a  petition  to 
review  a  compliance  directive  issued  nearly  a 
decade  later”  (id.  at  282). 
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tagging  systems  had  been  released  under 
pressure  from  supervisory  personnel  or 
without  the  knowledge  of  the  employee 
who  held  the  authorization”  (59  FR 
4351). 

EEI’s  suggested  change  would  have 
the  principle  authorized  employee,  or, 
as  the  trade  association  put  it,  the 
“holder  of  the  clearance,”  be 
responsible  for  the  safety  of  all 
authorized  employees  working  under 
the  lockout-tagout  for  the  group.  Such  a 
change  would  be  inconsistent  with  the 
fundamental  principle  adopted  in  the 
general  industry  lockout-tagout 
rulemaking,  and  again  in  the  1994 
§  1910.269  rulemaking,  that  each 
individual  authorized  employee 
controls  his  or  her  own  lockout-tagout. 

As  the  Occupational  Safety  and  Health 
Review  Commission  held  in  rejecting  a 
challenge  to  the  personal  control  and 
accountability  requirements  in  existing 
§  1910.269,  “the  core  concept  of 
lockout/tagout  is  personal  protection” 
[Exelon  Generating  Corp.,  21  BNA 
OSHC  1087,  1090  (No.  00-1198,  2005); 
emphasis  included  in  original).  Vesting 
power  over  and  responsibility  for  an 
employee’s  protection  from  the  release 
of  hazardous  energy  in  another 
employee  allows  for  the  types  of  abuse 
reported  in  the  1994  rulemaking  record. 

As  the  primary  rationale  for  its 
suggested  revisions,  EEI  attacked  the 
validity  of  the  existing  rule  resulting 
from  the  1994  rulemaking  record.  EEI 
maintained  that  “(tjhere  was  no 
evidence  when  Section  1910.269  was 
adopted  .  .  .  that  electric  utility 
workers  were  at  significant  risk  of  harm 
under  the  unique  procedures  that  had 
been  used  successfully  in  the  industry 
for  decades”  (Ex.  0227).  Second,  EEI 
contended  that  OSHA  did  not  show  that 
“sign-on,  sign-off  requirements  in  utility 
power  plants  were  reasonably  necessary 
to  eliminate  or  reduce  a  significant  [risk] 
of  harm  to  affected  employees”  [id.). 
Third,  EEI  asserted  that  OSHA  did  not 
show  that  the  cost  of  compliance  bears 
any  relationship  to  expected  benefits  or 
that  OSHA  considered  “the  cost  of 
compliance  with  the  sign-on,  sign-off 
principle”  [id.). 

EEI  tDases  these  arguments  on  the  false 
premise  that  OSHA  must  make  hazard- 
by-hazard  significant  risk  findings  in 
vertical  standards.  As  explained  in 
detail  in  Section  II.D,  Significant  Risk 
and  Reduction  in  Risk,  earlier  in  this 
preamble,  there  is  no  such  legal 
requirement.  During  the  1994 
rulemaking,  OSHA  examined  the 
injuries  and  fatalities  in  the  electric 
power  generation,  transmission,  and 
distribution  industry,  and  concluded 
that  “hazards  of  work  on  electric  power 
generation,  transmission,  and 


distribution  installations  pose  a 
significant  risk  to  employees  and  that 
the  standard  is  reasonably  necessary 
and  appropriate  to  deal  with  that  risk” 

(59  FR  4321).  OSHA  also  found  that  the 
existing  standard’s  lockout- tagout  and 
other  provisions  would  “significantly” 
reduce  the  number  of  injuries  associated 
with  “uncontrolled  exposure  to 
occupational  hazards”  and  that  the 
economic  impacts  on  affected  industry 
groups  would  be  small  (59  FR  4431- 
4434).  Finally,  OSHA  examined 
nonregulatory  alternatives  and 
concluded  that  “the  need  for 
government  regulation  arises  from  the 
significant  risk  of  job-related  injury  or 
death  caused  by  inadequate  safety 
practices  for  electric  power  generation, 
transmission,  and  distribution  work” 

(59  FR  4432). 

In  any  event,  although  OSHA  does  not 
agree  that  hazard-specific  significant 
risk  findings  are  necessary,  the  record  in 
the  1994  rulemaking  supports  such  a 
finding  with  respect  to  the  standard’s 
personal  control  and  accountability 
requirements.  EEI’s  first  argument  on 
this  issue  was  that  “(tjhere  was  no 
evidence  when  Section  1910.269  was 
adopted  .  .  .  that  electric  utility 
workers  were  at  significant  risk  of  harm 
under  the  unique  procedmes  that  had 
been  used  successfully  in  the  industry 
for  decades”  (Ex.  0227).  According  to 
EEI,  OSHA  applied  the  principles  and 
assumptions  about  risk  in  general 
industry  in  adopting  lockout-tagout 
requirements  taken  from  the  general 
industry  lockout-tagout  standard 
without  accounting  for  the  unique 
methods  proven  to  be  safe  in  the  electric 
power  generation  plants  of  electric 
utilities  [id.). 

In  the  preamble  to  the  1994  final  rule 
on  §  1910.269,  OSHA  explicitly  rejected 
EEI’s  argument  that  electric  utility 
employees  were  not  at  significant  risk  of 
injury  under  then-existing  lockout- 
tagout  procedures: 

In  both  the  Subpart  S  work  practices 
rulemaking  and  the  [general  industry] 
hazardous  energy  control  rulemaking,  OSHA 
found  existing  electric  utility  lockout  and 
tagging  procedures  to  expose  employees  to  a 
significant  risk  of  injury  (55  FR  32003,  54  FR 
36651-36654,  36684).  In  a  review  of  IBEW 
fatality  reports.  Eastern  Research  Group,  Ind., 
found  4  of  159  fatalities  (2.5%)  could  have 
been  prevented  by  compliance  with  proposed 
§  1910.269(d)  (Ex.  6-24).  These  fatalities 
occurred  among  approximately  50,000 
electric  utility  employees  at  high  risk  (Ex.  4: 
Table  3-22  with  the  population  limited  to 
generating  plant  workers  at  high  risk)  at  the 
rate  of  nearly  2  per  year  (2.5%  of  the 
estimated  70  deaths  per  year;  Ex.  5).  The 
Agency  believes  that  these  employees  are 
exposed  to  a  significant  risk  of  injury  under 
existing  industry  practices.  Otherwise,  no 


lockout  and  tagging  standard  would  have 
been  proposed.  OSHA  evaluates  significant 
risk  based  on  the  hazards  that  exist  under  the 
current  state  of  regulation.  [59  FR  4363] 

Second,  during  the  rulemaking  for  the 
1994  rule,  OSHA  also  rejected  EEI’s 
claim  about  the  successful  use  of  then- 
existing  procedures  by  the  electric 
utility  industry.  For  instance,  the 
Agency  found  that  “although  some 
electric  utility  companies  have  had 
excellent  success  with  their  tagging 
systems,  other  companies  have  had 
problems”  (59  FR  4351).  The  Agency 
also  reported  that  “the  electric  utility 
industry  had  [at  least]  14  fatalities  and 
17  injuries  recorded  in  OSHA  files  that 
were  directly  caused  by  a  failure  of  the 
lockout/tagout  procedme  in  use,  during 
the  period  of  July  1,  1972,  to  June  30, 
1988”  (id.;  internal  citation  omitted). 
OSHA  found  that  “the  evidence 
presented  by  UWUA  members 
demonstrated  that  not  all  electric  utility 
tagging  systems  work  as  well  as  those 
presented  by  the  EEI  witnesses”  (59  FR 
4354).  Finally,  the  Agency  found  that 
“the  emergence  of  new  types  of 
companies  [footnote  omitted]  into  the 
electric  utility  industry  and  extending 
the  scope  of  the  standard  to  other 
industries  will  expand  coverage  of 
§  1910.269  to  employers  that  might  not 
have  the  tagging  systems  that  provide 
the  level  of  safety  EEI  has  testified  is 
common  among  their  member 
companies”  (id.). 

Third,  the  current  rulemaking  record 
also  provides  evidence  of  risk  related  to 
inadequate  hazardous  energy  control 
procedures  (Exs.  0002,  0004).  Ex.  0002, 
which  is  a  printout  of  accidents  coded 
with  the  keyword  “elec  utility  work”  or 
“e  ptd”  occurring  in  the  years  1984 
through  1997,  includes  17  accidents  at 
electric  power  generation  plants  or 
substations  coded  as  a  failure  of  the 
lockout/tagout  procedure  in  use.  The 
keywords  “elec  utility  work”  and  “e 
ptd”  capture  work  on  electric  power 
generation,  transmission,  and 
distribution  installations  covered  by 
§  1910.269  or  Subpart  V.  OSHA 
included  substations  in  this  analysis 
because  §  1910.269(d)  covers 
substations  at  power  generation  plants 
and  because  the  procedures  used  at 
substations  typically  follow  the  same 
lockout-tagout  procedures,  using  a 
system  operator,  used  in  generation 
plants.  Ex.  0004,  an  accident  database 
that  includes  electric  power  generation, 
transmission,  and  distribution  accidents 
for  the  years  1991  through  1999, 
includes  53  accidents  in  electric  power 
generation  plants  or  substations  coded 
with  the  keyword  “lockout,”  which 
signifies  either  a  failure  to  deenergize 
and  lockout  or  tagout  a  hazardous 
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energy  source  or  a  failure  in  lockout- 
tagout  procedures. 

Fourth,  in  the  preamble  to  the  1994 
rule,  OSHA  explicitly  rejected  EEI’s 
claim  “that  the  elements  of  hazardous 
energy  control  in  electric  utility 
operations  are  so  unique  that  they 
warrant  a  completely  different  set  of 
lockout  and  tagging  requirements”  than 
the  general  industry  lockout- tagout 
requirements  (59  FR  4350).  In  the 
rulemaking  for  the  1994  rule,  the 
Agency  examined  the  six  elements  of 
electric  utility  lockout- tagout 
procedures  that  EEI  claimed  made  them 
unique.  The  Agency  found  that  those 
elements  also  were  present  in  lockout- 
tagout  procedures  used  in  other 
industries  (59  FR  4350-4351),  and  it  is 
for  this  reason  that  the  existing 
standards’  lockout-tagout  provisions  are 
nearly  identical.  As  such,  contrary  to 
EEI’s  argument,  evidence  of  significant 
risk  in  the  general  industry  rulemaking 
bolsters  the  finding  of  significant  risk  in 
the  1994  rulemaking. 

In  making  its  significant  risk 
argument,  EEI  relied  on  a  statement  in 
the  preamble  to  the  1994  rulemaking  in 
which  OSHA  was  discussing  existing 
§  1910.269(d)’s  system-operator 
provision.  OSHA  stated  in  the  preamble 
that  the  system-operator  provision 
“recognize  [s]  lockout  and  tagout 
practices  that  are  common  in  the 
electric  utility  industry  and  that  have 
been  successful  in  protecting 
employees”  (59  FR  4364).  EEI  asserted 
that  this  statement  demonstrated  that 
the  Agency  recognized  that  electric 
utility  lockout-tagout  practices  were 
safe.  This  assertion  is  not  correct.  OSHA 
did  not  intend  this  statement  to  negate 
the  numerous  statements  in  the 
preamble  that  existing  industry 
practices  posed  a  significant  risk  to 
workers  (59  FR  4349-4364).  The 
industry  practice  referred  to  in  the 
preamble  statement  on  which  EEI  relies 
was  the  industry  practice  in  which  “the 
system  operator  has  complete  control 
over  hazardous  energy  sources,”  not  the 
industry  practice  of  not  requiring 
individual  employee  control  and 
accountability  (59  FR  4364). 

EEI  also  contended  that  OSHA  did  not 
show  that  “sign-on,  sign-off 
requirements  in  utility  power  plants 
were  reasonably  necessary  to  eliminate 
or  reduce  a  significant  [risk]  of  harm  to 
affected  employees”  (Ex.  0227).  In 
support  of  this  contention,  the 
association  pointed  to  a  Freedom  of 
Information  Act  (FOIA)  request  it  made 
asking  for  documents  that  show  that 
employees  in  electric  power  generation 
plants  are  at  risk  from  failure  to  use 
personal  lockout  or  tagout  devices,  or 
their  equivalent.  EEI  stated  that  “OSHA 


admitted  that  it  had  no  documents  that 
responded  to  [EEI’s]  requests”  [id.).  EEI 
also  pointed  to  the  testimony  of  Mr. 

James  Tomaseski  before  an 
administrative  law  judge  in  the  Exelon 
enforcement  case.  Mr.  Tomaseski 
testified  that  “signing  on  and  off  a  piece 
of  paper  would  not  add  to  employee 
safety,  and  could  induce  crew  members 
to  have  a  false  sense  of  security”  (Ex. 
0227;  Tr.  906). 

OSHA  rejects  EEI’s  contention.  As 
explained  earlier,  OSHA  described  in 
the  preamble  to  the  1994  rule  the  basis 
for  determining  that  the  personal 
control  and  accountability  requirements 
were  necessary  (59  FR  4349-4364). 
OSHA  concluded  in  that  rulemaking, 
and  in  the  earlier  rulemaking  on  the 
general  industry  lockout-tagout  standard 
at  §  1910.147  (54  FR  36644,  Sept.  1, 
1989),  that  personal  protection  was 
fundamental  to  ensuring  employee 
safety  in  the  control  of  hazardous 
energy.  Moreover,  there  was  clear 
evidence  in  the  1994  rulemaking  that 
personal  protection  was  necessary, 
including  evidence  that  “work 
authorizations  under  [electric  utility 
generation  plant]  tagging  systems  had 
been  released  under  pressure  from 
supervisory  personnel  or  without  the 
knowledge  of  the  employee  who  held 
the  authorization”  (59  FR  4351). 

This  evidence  stands  in  stark  contrast 
to  Mr.  Tomaseski’s  opinion  that  signing 
on  and  off  a  piece  of  paper  does  not 
increase  safety Similarly,  OSHA’s 
response  to  EEI’s  FOIA  request  has  no 
bearing  on  the  Agency’s  finding  in  the 
1994  §  1910.269  rulemaking,  or  in  this 
one.  The  Agency  responded  as  it  did 
because,  among  other  reasons:  the  FOIA 
request  did  not  seek  documents 
associated  with  the  §  1910.147  and 
existing  §  1910.269  rulemaking 
proceedings;  during  the  rulemaking 
process  that  preceded  the  adoption  of 
both  §  1910.147  and  existing  §  1910.269, 
OSHA  examined  evidence  and 
determined  that  individual  employee 
control  of  energy  isolating  devices, 
through  the  use  of  personal  lockout/ 
tagout  devices,  was  an  essential  element 
of  an  effective  energy  control  procedure; 
and  OSHA  limited  its  FOIA  response  to 


EEI  also  fails  to  explain  the  basis  of  Mr. 
Tomaseski’s  belief.  At  the  2005  public  hearing  on 
the  Subpfirt  V  proposal,  Mr.  Tomaseski  testified  that 
“[r]equiring  a  personal  action  such  as  signing  on 
and  off  a  work  permit  does  nothing  to  ensure  the 
equipment  to  be  worked  on  is  actually  safe  to  work 
on.  A  walkdown  of  the  equipment  and  the  principal 
isolation  points  will  verify  that  switching  has  been 
performed,  the  lockout/tagout  devices  are  installed, 
and  the  equipment  is  safe  to  work  on.  OSHA  should 
incorporate  these  changes  into  Paragraph  (d)”  (Tr. 
906-907).  OSHA  addresses  Mr.  Tomaseski’s 
concern  about  verification  later  in  this  section  of 
the  preamble. 


certain,  specified  documents 
maintained  in  OSHA’s  National  Office 
because  EEI’s  counsel  declined  to  pay 
the  statutorily  defined  costs  associated 
with  locating  and  reproducing  records 
from  OSHA  area  offices,  as  well  as  some 
records  identified  in  the  National 
Office.^®®  OSHA,  therefore,  reaffirms  its 
earlier  conclusion  that  personal 
protection,  in  the  form  of  a  personal 
lockout-tagout  device  or  comparable 
mechanism  as  required  by  existing 
§  1910.269(d)(8)(ii)(D),  is  reasonably 
necessary  for,  and  indeed  is 
fundamental  to,  the  protection  of 
employees  from  the  release  of  hazardous 
energy. 

Finally,  EEI  asserts  that  OSHA  did  not 
show  that  the  cost  of  compliance  bears 
any  relationship  to  expected  benefits 
and  that  OSHA  did  not  consider  “the 
cost  of  compliance  with  the  sign-on, 
sign-off  principle”  (Ex.  0227).  OSHA 
rejects  this  assertion.  As  OSHA  already 
explained,  the  existing  standard’s 
lockout-tagout  provisions  were 
reasonably  necessary  to  eliminate  or 
reduce  a  risk  of  significant  harm  to 
affected  employees.  Moreover,  the 
evidence  is  clear  that  there  were  no 
substantial  increased  costs  associated 
with  the  existing  personal  control  and 
accountability  provisions.  According  to 
EEI,  it  was  the  industry’s  practice  prior 
to  the  promulgation  of  existing 
§  1910.269  to  “communicat[e]  orally 
with  each  member  of  the  maintenance 
crew  to  advise  when  it  is  safe  to  begin 
work,  and  to  assure  that  the 
crewmembers  have  been  notified  and 
are  clear  of  all  equipment  when  the  job 
is  complete”  [id.).  The  time  it  currently 
takes  the  principle  authorized  employee 
to  communicate  with  each  authorized 
employee  should  be  approximately 
equal  to  the  time  it  would  take  the 
individual  authorized  employee  to  sign 
in  or  sign  out,  or  attach  or  remove  a 
tagout  device,  at  the  work  location. 

Thus,  the  Agency  did  not  account  for 
substantial  increased  costs  for  this 
provision  because  there  was  no 
evidence  in  the  1994  §  1910.269 
rulemaking  record  to  indicate  otherwise. 

EEI’s  contrary  belief  that  requiring 
each  authorized  employee  to  take  an 
affirmative,  physical  action,  such  as 
attaching  a  tagout  device  or  signing  on 
and  off  a  work  order,  would  result  in  a 
substantial  increase  in  cost  is 


'*'*5  The  Agency’s  Docket  Office  contains  the 
information  on  which  OSHA  relied  in  adopting  the 
lockout-tagout  requirements  in  the  §  1910.147  and 
1994  §  1910.269  rulemakings;  the  Docket  Office 
provides  the  public  with  access  to  the  rulemaking 
record  during  normal  business  hours.  This  docket 
is  also  available,  on  a  limited  basis,  at  http;// 
www.reguIations.gov  in  Docket  ID  OSHA-S015- 
2006-0645. 
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unreasonable.  Relying  on  a  2003  letter 
from  Exelon  to  OSHA,  EEI  asserted  that 
“compliance  with  the  tagging 
requirements  specified  in  [CPL  02-01- 
038]  would  cost  more  than  $6  million 
annually  in  Exelon’s  ten  nuclear 
powered  generation  plants  alone’’  and 
that,  extrapolated  to  the  entire  industry, 
the  cost  would  be  more  than  $100 
million  (Ex.  0227).  Relying  on  the 
Exelon  letter  is  problematic.  As  OSHA 
explained  in  its  response  to  this  letter: 

OSHA  does  not  agree  that  compliance  with 
the  provisions  in  §  1910.269(d)  that  require 
individual  authorized  employees  to  take  an 
affirmative  and  physical  step  prior  to 
authorizing  the  re-energization  of  machines 
or  equipment  is  necessarily  as  costly  as  you 
describe.  While  the  computer  terminal 
method  that  you  describe  may  permit  the 
requisite  degree  of  employee  control,  so  too 
would  significantly  simpler  approaches, 
which  would  cost  little,  if  anything,  to 
implement. 

Indeed,  in  the  Exelon  litigation  to  which 
you  refer,  the  Secretary  of  Labor  claimed  that 
Exelon’s  energy  control  procedure,  as 
described,  was  deficient  in  only  one  respect. 
The  deficiency  was  that  Exelon  allowed  a 
supervisor  to  authorize  the  re-energization  of 
equipment  or  machinery  on  behalf  of 
individual  authorized  employees  after  orally 
accounting  for  the  employees  and  checking 
off  the  employees’  names  on  a  Worker  Tagout 
Tracking  List  (WTTL).  During  the  litigation, 
the  Secretary  clearly  and  repeatedly  stated 
that  the  same  procedure  would  permit  the 
requisite  degree  of  employee  control,  if 
amended  slightly  to  require  that  each 
individual  employee  sign  the  WTTL  before 
beginning  work  and  sign  off  the  WTTL  to 
authorize  re-energization  of  the  machinery 
after  completing  work.  This  minor 
modification  would  produce  the  individual 
employee  accountability  and  control 
mandated  by  the  standard.  [June  13,  2003, 
letter  of  interpretation  to  Mr.  Robert  J. 

Fisher  466] 

As  such,  Exelon  apparently 
overestimated  the  cost  of  compliance 
because  there  are  less  expensive  means 
of  compliance  available.’*®^ 

Thus,  EEI’s  attacks  on  the  1994 
rulemaking  record  are  without  basis.  EEI 
provided  no  new  evidence  to  invalidate 
OSHA’s  conclusion  that  the  standard’s 
personal  control  and  accountability 
requirements  are  necessary  and 
appropriate.  For  these  reasons,  OSHA  is 
denying  EEI’s  request  to  remove  the 
personal  control  and  accountability 
requirements  from  §  1910.269. 

2.  EEI  asserted  that  the  Agency  should 
eliminate  from  the  final  standard  the 
concept  that  a  system  operator  may 


4r.e  fjjig  letter  of  interpretation  is  available  at 
http://www.osha.gov/pls/oshaweb/owadisp.show_ 
document?pJable=INTERPRETATIONS&‘p_ 
id=24548. 

4<s7  EEI  also  did  not  adequately  explain  the  basis 
for  Exelon’s  estimated  costs. 


place  tags  for  servicing  and  maintenance 
employees  where  energy  controls  are  in 
a  central  location  under  the  exclusive 
control  of  the  system  operator  because 
those  conditions  are  not  present  in 
electric  generation  plants.  Existing 
§  1910.269(d)(8)(v)  applies  where 
“energy  isolating  devices  are  installed 
in  a  central  location  and  are  under  the 
exclusive  control  of  a  system  operator.’’ 
OSHA  promulgated  the  existing  system- 
operator  provision  because  OSHA  fmmd 
in  the  1994  §  1910.269  rulemaking  that 
“the  only  concept  employed  by  electric 
utilities  that  is  unique  to  their  industry 
is  the  use  of  central  control  facilities” 

(59  FR  4364).  According  to  EEI,  OSHA 
intended  “to  craft  a  provision  that 
endorsed  longstanding  utility  power 
plant  practices,  [but]  made  a 
fundamental  error,  apparently  due  to  a 
lack  of  understanding  of  the  power 
plant  environment”  (Ex.  0227).  EEI  also 
describes  OSHA’s  use  of  the  term 
“central  control  facilities”  in  the  1994 
preamble  as  “baffling.”  [id.]. 

OSHA  denies  EEI’s  petition  to  revise 
the  existing  system-operator  provision. 
First,  the  Agency’s  use  of  the  term 
“central  control  facilities”  in  the  1994 
preamble  was  not  “baffling.”  From  the 
language  adopted  in  the  introductory 
text  to  existing  §  1910.269(d)(8)(v),  it  is 
apparent  that  the  Agency  intended  the 
term  “central  control  facilities”  to  mean 
facilities  “where  energy  isolating 
devices  are  installed  in  a  central 
location  and  are  under  the  exclusive 
control  of  a  system  operator.”  As  OSHA 
stated  in  the  preamble: 

Under  paragraph  (d)(8)(v),  the  system 
operator  has  complete  control  over  hazardous 
energ)'  sources  that  endanger  employees 
maintaining  or  servicing  machinery  or 
equipment  associated  with  an  electric  power 
generation  installation.  Other  employees  do 
not  even  have  access  to  the  energy  control 
devices  and  cannot  operate  them  to 
reenergize  machinery  or  equipment  being 
serviced.  [59  FR  4364] 

Second,  OSHA  based  its  decision  to 
incorporate  a  system-operator  provision 
into  the  existing  standard  on  the  1994 
rulemaking  record.  An  EEI  videotape 
showed  a  “control  room  operator” 
working  in  what  appears  to  be  an 
isolated  control  room,  with  the  ability  to 
turn  off  equipment  at  a  master  switch, 
although  the  employer  also  used 
additional  tags  for  local  deenergization 
procedures  (269-Ex.  12-6).  Furthermore, 
the  1987  NESC,  in  Rule  170,  required 
that  circuit  breakers,  reclosers,  switches, 
and  fuses  be  accessible  only  to  persons 
qualified  for  operation  and  maintenance 
(269-Ex.  2-8). 

If  it  was  not  widespread  practice  in 
the  electric  utility  industry  to  have 
energy  controls  in  a  central  location 


under  the  exclusive  control  of  a  system 
operator,  then  the  existing  provision 
would  apply  to  a  narrower  class  of 
installations  than  the  class  of 
installations  OSHA  believed  existed 
during  the  1994  rulemaking.  There  is 
evidence  in  the  record  in  this 
rulemaking  that  indicates  that  there  are 
at  least  some  locations  in  electric  power 
generation  plants  to  which  existing 
§  1910.269(d)(8)(v)  could  apply.  (See, 
for  example.  Ex.  0480,  “Switchboard 
operators  (or  individuals  with  similar 
job  classifications)  control  the  flow  of 
electricity  from  a  central  point 
[emphasis  omitted],”  and  the  “control 
room  operator  may  have  exclusive 
control  of  some  energy  isolating  devices 
within  the  control  room.”) 

Note  that,  in  adopting  existing 
§  1910.269(d)(8)(v),  OSHA  retained  the 
fundamental  precept  that  requires  “a 
procedure  that  affords  employees  a  level 
of  protection  equivalent  to  that  provided 
by  the  implementation  of  a  personal 
lockout  or  tagout  device”  (paragraph 
(d)(8)(v)(A).)  Consequently,  even  if 
OSHA  were  to  accede  to  EEI’s  request  to 
broaden  the  scope  of  the  system- 
operator  provisions,  existing  paragraph 
(d)(8)(v)(A)  still  requires  the  same 
measures  to  which  the  association 
objects  in  existing  paragraph 
(d)(8)(ii)(D). 

For  these  reasons,  OSHA  is  not 
adopting  EEI’s  recommendation  to 
expand  the  scope  of  the  existing  system- 
operator  provisions  in  final 
§1910.269(d)(8)(v). 

3.  EEI  asserted  that  OSHA  should 
remove  the  existing  requirement  that 
group  lockout-tagout  procedures  must 
afford  a  level  of  protection  equivalent  to 
that  provided  by  the  implementation  of 
a  personal  lockout-tagout  device 
because  the  Agency  did  not  provide  the 
basis  for  this  comparison. 

The  existing  rule  provides  an 
interpretation  of  “protection  equivalent 
to  a  personal  lockout  or  tagout  device.” 
Accordingly,  to  provide  equivalent 
protection,  a  group  lockout-tagout 
program  must  contain  either  the 
elements  required  by  existing 
§  1910.269(d)  for  protection  associated 
with  the  use  of  personal  lockout  or 
tagout  devices  or  elements  that  are 
equivalent  to  the  elements  required  by 
existing  §  1910.269(d)  for  protection 
associated  with  the  use  of  personal 
lockout  or  tagout  devices.  Thus,  for 
instance,  a  group  lockout-tagout 
program  must  provide  protection 
equivalent  to  the  personal  control  and 
accountability  requirements  of  existing 
§  1910.269(d)(6)  and  (d)(7).  OSHA 
framed  this  requirement  in  performance 
terms  because  the  existing  group 
lockout -tagout  provisions  offer  a 
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compromise  that  balances  the  need  for 
protection  of  each  authorized  employee 
with  the  complexity  and  redundancy 
involved  in  many  group  lockout-tagout 
situations.  (In  its  response  to  IBEW’s 
comment  later  in  this  section  of  the 
preamble,  OSHA  further  explains  this 
compromise  in  the  context  of  the 
existing  standard’s  verification 
requirement.) 

Paragraphs  (dK8)(ii)(A)  through 
(d)(8)(ii)(D)  of  existing  §  1910.269 
further  clarify  the  meaning  of 
“protection  equivalent  to  a  personal 
lockout  or  tagout  device.”  Existing 
paragraph  (dK8)(ii)(A)  requires  the 
employer  to  vest  primary  responsibility 
in  an  authorized  employee  for  a  set 
number  of  employees  (the  group  or 
crew)  working  under  the  protection  of  a 
group  lockout  or  tagout  device.  Existing 
paragraph  (d)(8)(ii)(B)  requires  that  the 
group  lockout -tagout  procedures 
provide  for  the  authorized  employee  to 
ascertain  the  exposure  status  of  all 
individual  group  members  with  regard 
to  the  lockout  or  tagout  of  the  machine 
or  equipment.  Existing  paragraph 
(d)(8)(ii)(C)  requires  the  employer  to 
assign  overall  job-associated  lockout  or 
tagout  control  responsibility  to  an 
authorized  employee  designated  to 
coordinate  affected  work  forces  and 
ensure  continuity  of  protection  when 
the  servicing  or  maintenance  involves 
more  than  one  crew,  craft,  department, 
or  other  group.  Existing  paragraph 
(d)(8)(ii)(D)  requires  each  authorized 
employee  to  affix  a  personal  lockout  or 
tagout  device  to  the  group  lockout 
device,  group  lockbox,  or  comparable 
mechanism  when  he  or  she  begins  work 
and  to  remove  those  devices  when  he  or 
she  stops  performing  service  or 
maintenance  on  the  machine  or 
equipment. 

Moreover,  the  preamble  to  the  1994 
§  1910.269  rule  elaborated  on  personal 
control  and  accountability  requirements 
in  the  existing  standard  by  including  the 
following  guidelines: 

(1)  Group  lockout/tagout  procedures  must 
be  tailored  to  the  specific  operation  involved. 
Irrespective  of  the  situation,  the  requirements 
of  the  final  rule  specify  that  each  employee 
performing  maintenance  or  servicing 
activities  be  in  control  of  hazardous  energy 
during  his  or  her  period  of  exposure. 

(2)  The  procedures  must  ensure  that  each 
authorized  employee  is  protected  from  the 
unexpected  release  of  hazardous  energy  by 
personal  lockout  or  tagout  devices.  No 
employee  may  affix  the  personal  lockout  or 
tagout  device  of  another  employee. 

(3)  The  use  of  such  devices  as  master  locks 
and  tags  are  permitted  and  can  serve  to 
simplify  group  lockout/tagout  procedures. 
For  example,  a  single  lock  may  [be]  used  on 
each  energy  isolating  device,  together  with 
the  use  of  a  lockbox  for  retention  of  the  keys 


and  to  which  each  authorized  employee 
affixes  his  or  her  lock  or  tag.  In  a  tagging 
system,  a  master  tag  may  be  used,  as  long  as 
each  employee  personally  signs  on  and  signs 
off  on  it  and  as  long  as  the  tag  clearly 
identifies  each  authorized  employee  who  is 
being  protected  by  it. 

(4)  All  other  provisions  of  paragraph 
continue  to  apply.  [59  FR  4362] 

These  guidelines  make  it  clear  that 
“each  employee  performing 
maintenance  or  servicing  activities  be  in 
control  of  hazardous  energy  during  his 
or  her  period  of  exposme.”  These 
guidelines,  therefore,  provided  the  basis 
for  determining  whether  group  lockout- 
tagout  procedures  afford  a  level  of 
protection  equivalent  to  that  provided 
by  the  implementation  of  a  personal 
lockout- tagout  device. 

The  pre-1994  procedmes  described  by 
EEI  in  its  comment  to  this  rulemaking, 
and  in  the  videotape  discussed  earlier  in 
this  section  of  the  preamble,  address 
many  of  the  aspects  of  group  lockout- 
tagout  required  by  existing 
§  1910.269(d)  (Ex.  0227;  269-Ex.  12-6). 
For  instance,  the  procedures  described 
include  a  maintenance  crew  supervisor 
or  lead  maintenance  worker  holding  the 
“clearance”  for  the  group,  which  EEI 
calls  a  “crew”  (Ex.  0227).  This 
employee,  who  can  serve  as  the  primary 
authorized  employee  called  for  in 
existing  paragraph  (d)(8)(ii)(A), 

“assure[s]  that  the  crewmembers  have 
been  notified  and  are  clear  of  all 
equipment  when  the  job  is  complete 
and  the  equipment  is  to  be  re¬ 
energized,”  as  required  by  existing 
paragraph  (d)(8)(ii)(B)  (id.).  The  system 
operator  described  by  EEI  and  seen  in 
the  videotape  prepares  “a  list  of  energy 
control  devices  .  .  .  that  must  be 
operated  to  de-energize  the  equipment 
to  be  worked  on”  and  then  gives  the  list 
to  an  operations  employee,  who, 
functioning  as  a  system  operator, 
“performs  the  actions  necessary  to 
assure  de-energization,  and  applies  the 
warning  tags  in  the  specified  locations” 
(id.).  The  system  operator  also 
coordinates  with  the  principle 
authorized  employee,  through 
mechanisms  such  as  a  master  tag  with 
the  principle  authorized  employee’s 
signature  or  similar  device,  to  help 
prevent  reenergization  of  hazardous 
energy  while  employees  are  working, 
even  under  conditions  involving 
multiple  crews  (Ex.  0227;  269-Ex.  12-6). 
An  employer  can  use  these  system- 
operator  functions  to  comply  with 
existing  paragraph  (d)(8)(ii)(C). 
Apparently,  the  only  facet  of 
“protection  equivalent  to  a  personal 
lockout  or  tagout  device”  that  EEI  finds 
troubling  is  the  personal  control  and 
accountability  requirements  in  the 


introductory  text  to  existing  paragraph 
(d)(8)(ii)  and  in  existing  paragraph 
(d)(8)(ii)(D).  Consequently,  the  Agency 
is  denying  EEI’s  petition  to  the  extent 
that  EEI  seeks  removal  of  the  existing 
requirement  that  group  lockout-tagout 
procedures  afford  a  level  of  protection 
equivalent  to  that  provided  by  the 
implementation  of  a  personal  lockout- 
tagout  device. 

4.  EEI  asserted  that  OSHA  abused  its 
discretion  in  elaborating  on  the  meaning 
of  existing  §  1910.269  in  its  compliance 
directive  (CPL  02-01-038).  In  this 
regard,  EEI  stated  that  “the  requirements 
of  the  standard  should  be  clearly 
evident  from  its  text”  and  that  there 
should  be  “no  justification  for 
continuing  to  rely  on  Appendix  B  to 
[CPL  02-01-038]  after  this  rulemaking 
is  completed”  (Ex.  0227).  EEI  stated 
further  that  “any  ‘clarifications’  that  are 
needed  should  be  accomplished  in  the 
text  of  the  rule  itself”  (id.). 

The  Occupational  Safety  and  Health 
Review  Commission  in  Exelon 
Generating  Corp.,  21  BNA  OSHC  1087 
and  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit  in 
EEI  V.  OSHA,  411  F.3d  272  rejected 
EEI’s  assertions  regarding  the  meaning 
of  both  existing  §  1910.269  and  the 
§  1910.269  directive.  In  Exelon,  the 
Commission  stated  that  “[t]he  plain 
wording  of.  .  .  §  1910.269(d)(8)(ii)(D) 

.  .  .  clearly  and  explicitly  mandates  use 
of  a  personal  tagout  device  in  a  group 
tagging  situation..  .  .  Accordingly,  we 
reject  Exelon’s  contention  that  the  group 
tagging  requirements  of  the  standard  are 
confusing  or  nnclear”  (21  BNA  OSHC  at 
1090).  Moreover,  in  rejecting  EEI’s 
challenge  to  the  §  1910.269  directive, 
the  D.C.  Circuit  stated: 

EEI’s  first  contention  is  that  the  2003 
Directive  constitutes  a  change  from  the 
Power  Generation  Standard  because  neither 
the  text  of  the  1994  Standard,  nor  that  of  the 
preamble  accompanying  it,  requires  that 
maintenance  employees  working  in  a  group 
“exercise  personal  accountability  by  affixing 
personal  locks  or  tags  or  their  equivalent  to 
energy  control  devices.”  Pet’r  Br.  at  33.  But 
this  contention  is  simply  incorrect.  The  1994 
Standard  expressly  states  that,  “[w]hen 
servicing  or  maintenance  is  performed  by”  a 
group,  “[e]ach  authorized  employee  shall 
affix  a  personal  lockout  or  tagout  device  .  .  ., 
or  comparable  mechanism,  when  he  or  she 
begins  work  and  shall  remove  those  devices 
when  he  or  she  stops  working.”  29  G.F.R. 

§  1910.269(d)(8)(ii)(D)  (emphasis  added). 

That  provision  reflects  OSHA’s  view,  as 
stated  in  the  1994  preamble,  that  “the  only 
way  to  ensure  that  the  employee  is  aware  of 
whether  or  not  the  lockout  or  tagout  device 
is  in  place  is  to  permit  only  that  employee 
to  remove  the  device  himself  or  herself.”  59 
Fed.Reg.  at  4360;  see  id.  at  4361  (“[E]ach 
employee  in  the  group  needs  to  be  able  to 
affix  his/her  personal  lockout  or  tagout 
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system  device  as  part  of  the  group  lockout.” 
(quoting  54  Fed.Reg.  36,644,  36,681-82  (Sept. 

1,  1989))).  Indeed,  in  announcing  the  1994 
Standard,  OSHA  expressly  rejected  “EEI[’s] 
argu[ment]  that  the  person  removing  a 
lockout  or  tagout  device  need  not  be  the  same 
as  the  person  who  placed  it,”  and  instead 
adopted  the  position  that  “each  employee 
must  have  the  assurance  that  the  device  is  in 
his  or  her  control,  and  that  it  will  not  be 
removed  by  anyone  else  except  in  an 
emergency  situation.”  Id.  at  4360;  see  also  id. 
at  4361  (“The  authorized  employee  in  charge 
of  the  group  lockout  or  tagout  cannot 
reenergize  the  equipment  until  each 
employee  in  the  group  has  removed  his/her 
personal  device.”  (quoting  54  Fed.Reg.  at 
36,681-82)).  [footnote  omitted] 

EEI’s  second  argument  is  that  the  2003 
Directive  changes  the  Power  Generation 
Standard  by  adding,  for  the  first  time,  a 
definition  of  the  term  “central  location  under 
the  exclusive  control  of  a  system  operator” 
that  assertedly  alters  the  term’s  original 
meaning.  The  term  plays  a  key  role  in  the 
system  operator  exception  to  the  general 
requirements  of  the  Power  Generation 
Standard.  Under  the  1994  Standard,  the 
exception  applies  only  when  “energy 
i.solating  devices  are  installed  in  a  central 
location  and  are  under  the  exclusive  control 
of  a  system  ojjerator.”  29  G.F.K. 

(j  191().269(d)(8)(v).  In  such  circumstances, 
th(!  “sy.stem  o])erator”  may  “])lac(!  and 
removtt  lockout  and  tagout  devices  in  place 
of”  the  individual  maintciiiance  em|)loy(!e.  Id. 
(i  1!)ll).2(i9((l)(8)(v)(n). 

The  2()().'(  Directive  defines  this  key  term  as 
an  "area  to  which  access  hy  em|)loyees,  other 
than  the  system  operator,  to  energy  isolating 
(hwices  is  |ihysically  limited.”  2003  Directive 
at  A  2.  It  rnrlh(!r  ex))lains  that  thesysl<!ni 
opcaalor  exce|>tion  applies  only  when  the 
“system  o|)(!ralor  has  com|>lete  coidnd  over 
the  hazardous  energy  sources  because  no 
other  employees  have  access  to  the  area  and 
its  energy  control  (hivices.”  Id.  According  to 
I'iEI,  this  definition  marks  a  dramatic  change 
from  the  Power  ( ieneration  .Standard,  hecan.se 
it  lindts  the  system  oj)erator  exception  to 
cases  in  which  the  operator  is  the  only 
(iinployee  with  physical  access  to  the 
(iqinpment.  Hy  contrast,  in  EEI’s  view  the 
1994  Standard  permits  a  supervisor  to  place 
and  remove  locks  and  tags  for  other 
employees  whenever  the  supervisor  has 
exclusive  administrative  control  over  the 
machinery  under  repair — i.e.,  whenever  the 
system  operator  is  the  only  person  authorized 
to  operate  the  equipment. 

But  what  EEI  calls  a  “new  definition,”  Pet’r 
Hr.  at  21,  is  in  fact  a  near- verbatim  recitation 
of  the  text  of  the  1994  preamble.  Compare 
2003  Directive  at  A-2  (“The  system  operator 
has  complete  control  over  the  hazardous 
energy  sources  because  no  other  employees 
have  access  to  the  area  and  its  energy  control 
devices.”  (emphasis  added)),  'with  59 
Fed.Reg.  at  4364  (“Under  [the  system 
operator  exception],  the  system  operator  has 
complete  control  over  hazardous  energy 
sources.  .  .  .  Other  employees  do  not  even 
have  access  to  the  energy  control  devices  and 
cannot  operate  them.”  (emphasis  added)). 
And  the  preamble’s  insistence  that  the 
system  operator  have  “complete  control” 


because  “[o]ther  employees  do  not  even  have 
access  to  the  energy  control  devices,”  id.  at 
4364,  strongly  supports  the  directive’s  focus 
on  physical  control.  [411  F.3d  278-80; 
emphasis  included  in  original] 

As  such,  the  §  1910.269  directive  was 
not  a  “mandatory  regulatory” 
requirement,  as  EEI  alleges  (Ex.  0227). 

For  all  of  the  foregoing  reasons,  OSHA 
is  denying  EEI’s  petition  to  revise  the 
group  lockout-tagout  and  system- 
operator  provisions  in  existing 
§  1910.269(d). 

IBEW  also  recommended  changes  to 
the  lockout-tagout  provisions  in 
§  1910.269(d).  First,  as  noted  earlier, 
IBEW  recommended  that  OSHA  replace 
the  term  “system  operator”  with 
“control  room  operator”  (Ex.  0230). 

The  Agency  rejects  IBEW’s  first 
recommendation  for  the  reasons  given 
in  the  summary  and  explanation  for 
final  §  1926.968,  earlier  in  this  section 
of  the  preamble. 

Second,  IBEW  recommended  that 
OSHA  require  the  “walk  down  of 
principal  isolating  devices  prior  to  any 
employee  taking  any  action  other  than 
a])])li(;ation  of  a  personal  lockout/tagout 
d(!vice,  including  l)eginning  work  under 
a  grou])  lockont/tagont  ajjplication” 

(/fi.).  IBEW  (|nesti()ned  wliy  O.SIIA 
allows  each  anthori/.ed  (unployee  in  a 
gronp  lockont-tagoni  situation  the 
o|)porlnnily  to  vinily  the  (dfeclive 
isolation  of  ha/.ardons  einngy  sources, 
hill  does  not  make  that  action 
mandatory.'”*"  The  union  asked,  “If  the 
agency  allows  anolher  em|)loyee  to 
verily  this  action,  how  does  this  provide 
the  same  level  of  proleclion  as  the 
a|i|)lication  of  a  |)ersonal  lockont/tagont 
device?”  [id.]. 

O.SIIA  rejects  IBI-W’s 
recommendation.  As  stated  earlier,  the 
standard’s  gronj)  lockout-tagout 
jirovisions  offer  a  compromise  that 
balances  the  need  for  protection  of  each 
authorized  employee  with  the 
complexity  and  redundancy  involved  in 
many  group  lockout-tagout  situations. 
Thus,  for  instance,  the  group  lockout- 
tagout  provisions  permit  group  lockout 
or  tagout  devices  on  energy  isolating 
devices  instead  of  requiring  each 
authorized  employee  to  place  individual 
lockout-tagout  devices  on  each  isolating 
device,  (final  §  1910.269(d)(8)(ii)(D)). 

With  respect  to  the  verification  issue, 
OSHA  believes  that  IBEW  was 
addressing  a  letter  of  interpretation 
dated  January  29,  2002,  to  Mr.  Jack 
Prestwood  of  Tampa  Electric 


408  Paragraph  (d)(6)(vii)  of  existing  §  1910.269 
states:  “Before  starting  work  on  machines  or 
equipment  that  have  been  locked  out  or  tagged  out, 
the  authorized  employee  shall  verify  that  isolation 
and  deenergizing  of  the  machine  or  equipment  have 
been  accomplished.” 


Company This  letter,  in  a  footnote, 
states,  “While  hazardous  energy 
isolation  may  be  accomplished  by  a 
single  authorized  employee  (a  “primary 
authorized  employee”)  in  a  group 
lockout/tagout  scenario,  each  authorized 
employee  has  the  right,  and  must  be 
given  the  opportunity,  to  participate  in 
the  verification  process,  regardless  of 
whether  the  verification  ultimately  is 
performed  by  each  authorized  employee 
or  by  a  primary  authorized  employee.” 
OSHA  based  its  response  to  Mr. 
Prestwood  on  an  earlier  statement 
covering  the  general  industry  lockout- 
tagout  standard,  §  1910.147.  OSHA 
restated  the  earlier  statement  in  the 
directive  on  that  standard,  CPL  02-00- 
147,  “The  Control  of  Hazardous 
Energy — Enforcement  Policy  and 
Inspection  Procedures.”  That  directive 
states,  in  part: 

OSHA  has  recognized  the  need  for  an 
alternative  to  the  verification  requirement 
whore  complex  LOTG  operations  involve 
many  employees  and  numerous  energy 
i.solating  devices.  In  such  situations,  the 
em])Ioyer  may  designate  a  jirimary 
authorized  emjiloyee  (I’Al'i),  with  the 
resiumsihility  for  a  set  number  of  employees 
working  under  the  groiq)  I.OTO  devi(;e(s). 

The  ))i'imary  authorized  em))l(iyee  must 
im|)leiuent  and  coordinate  the  l.(  )T( )  of 
hazardous  energy  sources  and  verify  that  the 
steps  taken,  in  accoi'dauce  with  the  s|)eciiic 
energy  control  |)rocednre,  have  in  fact 
isolated  the  machine  oi'  equipment 
effectively  Irian  the  hazardous  energ,y 
sources. 

In  addition  to  the  primary  anihorizeil 
employee,  each  anihorizeil  employee 
|>arl  icijial  ing  in  the  gronp  I .( )T( )  iimst  he 
informeil  of  his  rig, hi  to  verify  the 
effectiveness  of  the  lockout  measures,  and 
each  anihorizeil  employee  must  he  allowed 
to  |)ersonally  verify,  if  he  so  chooses,  that 
hazardous  energy  sources  have  been 
effectively  isolated.  An  authorized  emjiloyee 
who  o|)ls  to  verify  the  effectiveness  of  the 
isolation  measures  rnu.st  perform  this 
verification  simultaneously  with  or  after  the 
PAE  verifies  the  accomplishment  of  energy 
isolation  and  after  the  authorized  employee 
affixes  her  personal  lockout  or  tagout  device 
to  the  group  EOTO  mechanism.  These  steps 
must  be  taken  before  authorized  employees 
perform  servicing/maintenance  activities. 
[GPL  02-00-147] 

This  alternative  to  the  verification 
requirement,  if  properly  implemented, 
is  consistent  with  the  standard,  but  the 
procedure  used  must  afford  employees 
“a  level  of  protection  equivalent  to  that 
provided  by  the  implementation  of  a 
personal  lockout  or  tagout  device”  as 
required  by  the  introductory  text  to  final 
§  1910.269(d)(8)(ii).  To  that  end,  for  an 
employer  to  properly  implement  this 


46HThis  letter  is  available  at  http://www.osha.gov/ 
pls/oshaweb/owadisp.show_document?p_ 
table=INTERPRETA  TIONS&pJd=24005 . 
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alternative,  that  employer’s  group 
lockout-tagout  procedures  must  ensure 
that  any  energy  verification  performed 
by  a  primary  authorized  employee 
affords  a  level  of  protection  equivalent 
to  the  protection  provided  had  each 
authorized  employee  installed  a 
personal  lockout  or  tagout  device  on 
each  energy-isolating  device.  For 
example,  the  procedures  could  provide 
that  the  primary  authorized  employee 
conducts  the  appropriate  verification  for 
the  machine  or  equipment  they  will  be 
servicing  and  effectively  communicates 
the  results  of  the  verification  to  each 
employee  in  the  group.  Thus,  OSHA 
would  not  consider  as  adequate, 
procedures  under  which  the  primary 
authorized  employee  merely 
communicates  with  a  group  of 
authorized  employees  via  radio,  without 
verifying  that  the  machinery  or 
equipment  employees  will  be  servicing 
has,  in  fact,  been  deenergized  and 
locked  or  tagged  out. 

Existing  §1910. 2B9(r){l)(ii)(H), 
(r)(1)(iii),  (rj(lKiv),  and  (r)(l)(v),  which 
a])])ly  to  liiKi-clearance  tnui-trinuiiiiig 
operations,  ini|)o.se  re(|nireinents  tliat 
nsfer  to  exi.stiiig  Tal)l(!  K-ti,  'I’ahle  K-t), 
and  'I'ahle  K-K).  't  hose  tables  in  the 
exist ing  standard  set  specific  ininiinnin 
approach  distanct;s  based  on  voltage. 
I'ixisting  Tahl(!  K-l>  sets  ininininin 
approach  distances  lor  ac  systeins; 
exist  ing  Table  K  <1  sets  niinininni 
appro.'ich  distances  lor  dc  systems;  and 
existing  Table  K-l()  applies  altitude 
collection  factors  to  the  miiiiiiiiim 
approach  distances  in  exist  ing 'Table  K 
li  and  'Table  K-9. 

Table  K-tl  and  Table  K— 7  in  the  final 
rule  corre.s|)ond  to  existing  'Table  K-(>. 
'The  two  tables  in  the  final  rule  set 
miniimnn  ap|)roacb  distances  for  ac 
.systems  ba.sed  on  the  highest  maximum 
per-unit  transient  overvoltage,  just  as 
'Table  K-B  in  existing  §  191 9.299 
does.'*^*'  Table  K-8  in  the  final  rule, 
which  sets  minimum  approach 
distances  for  dc  systems,  corresponds  to 
Table  R-9  in  existing  §  1910.269.'*^’ 
Table  R-5  in  the  final  rule,  which  sets 


‘•^"Existing  §  1910.269(r)(l)(ii)(B),  (r)(l)(iii), 
(r)(l)(iv),  and  (r)(l)(v)  require  line-clearance  tree 
trimmers  to  maintain  minimum  approach  distances 
based  on  the  highest  maximum  transient 
overvoltage.  Paragraph  (l)(3)(i)  of  final  §1910.269 
requires  employers  to  establish  minimum  approach 
distances  based  on  Table  R-3  for  ac  systems.  This 
table  contains  equations  that  employers  must  use  to 
calculate  minimum  approach  distances.  Table  R-6 
and  Table  R-7  set  minimmn  approach  distances 
based  on  the  highest  maximum  transient 
overvoltage.  Thus,  Table  R-6  and  Table  R-7  in  the 
final  rule  correspond  to  Table  R-6  in  existing 
§1910.269. 

Table  R-8  in  the  final  rule  is  the  same  as 
existing  Table  R-9  in  existing  §  1910.269,  except 
that  the  table  in  the  final  rule  lists  distances  in 
metric  units. 


altitude  correction  factors,  corresponds 
to  Table  R-10  in  existing  §  1910.269.^^2 
The  final  rule  revises  the  relevant 
provisions  in  §  1910.269(r)(l)  by 
replacing  the  references  to  “Table  R-6, 
Table  R-9,  and  Table  R-IO”  with 
references  to  “Table  R-5,  Table  R-6, 
Table  R-7,  and  Table  R-8’’  wherever  the 
former  references  appear  in  the  existing 
standard. 

Tree  trimming  industry  practice,  as 
reflected  in  the  consensus  standard 
applicable  to  tree  trimming  work,^23  jg 
that  “[a]ll  overhead  and  underground 
electrical  conductors  and  all 
communication  wires  and  cables  ...  be 
considered  energized  with  potentially 
fatal  voltages”  (Ex.  0037).  However, 
testimony  from  tree  trimming  industry 
witnesses  described  situations  in  which 
line-clearance  tree  trimmers  would  treat 
power  line  conductors  as  deenergized. 
(See,  for  example,  Tr.  657-658,  665- 
667,  690-692.)  In  its  posthearing 
comment,  'TCdA  indicated  that  a 
majority  of  its  members  would  treat  all 
conductors  as  energized  even  if  they 
were  deenergized  (fix.  0503). 

OSIIA  has  a  concern  that  some  tree 
trimming  firms  might  consider 
conductors  deenergized  simply  hecaiise 
an  electric  niilily  told  the  firms  that  the 
lines  are  deenergized.  Paragraph 
(lj(  I  )(iii)  of  ^  1910. 2(>9  in  the  final  rule 
provides  that  “|e|leclric  lines  and 
e(|iii|)meiil  .shall  he  considered  and 
treated  as  energized  unless  they  have 
been  deenergized  in  accordance  with 
paragraph  (d)  or  (m)  of  this  section." 
'Tree  trimming  firms  typically  perform 
line clearance  tree  trimming  operations 
around  overhead  |)ower  distrihntion  or 
transmission  lines;  final  ^  1 9 1 0.2l)9(m ) 
covers  d(!em:rgizing  llnsse  lines. 
Paragraph  (m)(3)(vii)  of  final  §1910.269 
re(jnires  that  “|l |he  employc'r  shall 
en.sure  the  in.stallation  of  prot(!Ctiv(! 
grounds  as  roepnred  hy  paragraph  (n)  of 
this  section.”  However,  paragraphs  (d), 
(1),  (m),  and  (n)  are  not  among  the 
paragraphs  listed  in  final 
§  1910.269(a)(l)(i)(E)(2)  as  applying  to 
line-clearance  tree-trimming  operations 
performed  by  line-clearance  tree 
trimmers  who  are  not  qualified 
employees.  On  the  other  hand, 
according  to  final  §  1910.269(a)(l)(i)(D), 
these  provisions  do  apply  to  work  on,  or 
directly  associated  with,  electric  power 
generation,  transmission,  and 
distribution  installations  (that  is. 


Table  R-5  in  the  final  rule  is  the  same  as  Table 
R-10  in  existing  §  1910.269,  except  that  the  table  in 
the  final  rule  lists  altitudes  in  metric  units. 

■*^3  ANSI  Z133. 1-2000,  “American  National 
Standard  for  Arboricultural  Operations — Pruning, 
Repairing,  Maintaining,  and  Removing  Trees,  and 
Cutting  Brush  Safety  Requirements.”  ANSI  Z133- 
2012  contains  the  same  requirement. 


installations  covered  by 
§  1910.269(a)(l)(i)(A)  through 
(a)(l)(i)(C)).  OSHA  considers 
§  1910.269(a)(l)(i)(D)  to  regulate  any 
work  performed  to  deenergize  lines  for 
the  protection  of  employees.  Thus,  an 
electric  utility  or  other  employer 
operating  an  electric  power  generation, 
transmission,  or  distribution  installation 
around  which  tree-trimming  firms  are 
performing  line-clearance  tree-trimming 
operations  must  comply  with 
§  1910.269(d)  or  (m),‘*24  gg  applicable, 
before  the  line-clearance  tree-trimming 
firms  may  consider  and  treat  the  lines 
or  equipment  involved  as  deenergized, 
in  accordance  with  §  1910.269(l)(l)(iii). 
Note  that  each  line-clearance  tree 
trimming  firm  must  coordinate  its  work 
rules  and  procedures  with  the  work 
rules  and  procedures  of  the  host 
employer  as  required  by 
§1910.269(a)(3)(iii). 

OSHA  revised  §  1910.269(r)(5)(iv)  to 
clarify  that  drop  starting  of  chain  saws 
is  prohibited  by  §  1910.266(o)(2)(vi). 
Tixisting  §  1910.269(r)(5)(iv)  nujuires 
employees  to  .start  gasoliiie-iMigiiie 
power  saws  on  the  ground  or  wheu; 
they  ar(!  otherwise  firmly  sii|)ported. 

'The  (txisliiig  provision  also  pitrmils  dro|) 
starting  of  power  .saws  winghing  more 
than  ().8  ki  lograms  ( 1 .5  pom  ids)  outside 
of  the  linckel  of  an  aei  ial  lift  when  the 
area  below  the  lift  is  clear  of  |)ersonnel. 
While  parapjaph  (r)(r>)  of  existing, 

§  1 9  I  ().2I>9  applies  broadly  to  g,asoline 
eng.ine  powersaws,  the  introdnclory 
l(!xt  to  the  paragr.'iph  i(;(|nires  that 
power  saws  meet  the  reipiirements  of 
§  1 9 1 ().2(i(>(e),  which  applies  to  chain 
saws  only.  I’aragraph  ((!)(2)(vi)  of 
§  1 91  ().26(),  which  ( ).SI  I A  |)romnlgaled 
after  it  |)romnlgated  existing 
§  191().269(r)(5)(iv),  prohibits  dro|) 
starting  of  chain  .saws.  (.See  59  FK 
51672,51712,0(1.  12,  1994.) 'Thus, 
(sxi.sting  §§  191().266(e)(2)(vi)  and 
1910.269(r)(5)(iv)  together  operate  to 
prohibit  drop  .starting  of  chain  .saws,  but 
permit  drop  starting  of  other  types  of 
gasoline-engine  power  saws  weighing 
over  6.8  kilograms  outside  of  the  bucket 
of  an  aerial  lift  when  the  area  below  the 
lift  is  clear  of  personnel.  OSHA  clarified 
the  language  of  §  1910.269(r)(5)(iv)  in 
the  final  rule  to  this  effect.  In  addition, 
the  Agency  added  a  note  to  that 
paragraph  stating  that 


474  Paragraph  (m)  contains  provisions  that  the 
"employee  in  charge  of  the  clearance”  take  certain 
actions.  (See,  for  example,  paragraph  (m)(2)(iv)(Al, 
which  requires,  as  one  of  two  alternatives  for 
multiple  crews  working  on  the  same  lines,  the 
crews  to  coordinate  their  activities  with  a  single 
employee  in  charge  of  the  clearance.)  OSHA 
believes  that  this  employee  will  be  an  employee  of 
the  electric  utility  or  other  employer  operating  the 
electric  power  transmission  or  distribution 
installation. 
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§  1910.266(e)(2)(vi)  prohibits  drop 
starting  of  chain  saws. 

EEI  recommended  that,  except  with 
respect  to  lockout-tagout  procedures  in 
electric  power  generation  installations, 
QSHA  “incorporate  in  the  final  standard 
the  ‘Icllarifications’  that  are  contained 
in  Appendix  B  of  [CPL  02-01-038]”  (Ex. 
0227).  (See  also,  Tr.  1171-1175.)  Mr. 
Stephen  Yohay,  counsel  for  EEI, 
testified  that  doing  so  would  “provide 
notice  of  what  the  law  requires,  both  to 
employers  and  employees”  and  would 
prevent  OSH  A  from  “changing 
unilaterally”  its  directive  (Tr.  1174). 

OSHA  decided  not  to  adopt  EEI’s 
recommendation  (except  with  respect  to 
the  issue  of  network  protectors 
described  in  the  summary  and 
explanation  for  final  §  1926.961(c)(4), 
earlier  in  this  section  of  the  preamble). 
First,  some  of  the  statements  in  CPL  02- 
01-038  are  moot  because  of  the  changes 
made  to  §  1910.269.  For  example, 
revisions  to  the  requirements  on  fall 
protection  in  the  final  rule,  described  in 
the  summary  and  explanation  of 
§  1926.954(b)(3)(iii)  earlier  in  this 
section  of  the  preamble,  make  some  of 
the  statements  in  the  directive 
inconsistent  with  the  requirements  in 
the  final  rule.  When  OSHA  issues  a 
directive  on  the  final  rule,  it  will 
address  the  requirements  in  the  final 
rule. 

Many  of  the  remaining  statements  in 
Appendix  B  to  CPL  02-01-038  are  in 
accord  with  final  §  1910.269.  For 
example,  a  statement  regarding 
temporary  protective  grounds  notes  that 
the  term  “temporary  protective 
grounds”  in  existing  §  1910.269(n)(3) 
refers  to  grounds  placed  temporarily 
and  explains  that  employers  can  use 
fixed,  as  well  as  portable,  grounds  to 
meet  this  provision.  In  any  event,  EEI’s 
concern  that  OSHA  will  make  changes 
to  such  statements  through  future 
directives  is  speculative,  and  EEI  has  no 
grounds  to  challenge  the  directive,  as  it 
is  not  a  standard. 

2.  Section  1910.132 

Paragraph  (d)  of  §  1910.132  addresses 
hazard  assessment  and  selection  of 
personal  protective  equipment. 
Paragraph  (f)  of  §  1910.132  addresses 
training  in  the  use  of  personal  protective 
equipment.  As  noted  in  §  1910.132(g), 
paragraphs  (d)  and  (f)  of  existing 
§  1910.132  do  not  apply  to  electrical 
protective  equipment  covered  by 
§1910.137.  While  other  electrical 
standards  cover  training  (for  example,  in 
§  1910.268,  Telecommunications,  in 
§  1910.269,  Electric  power  generation, 
transmission,  and  distribution,  and  in 
§  1910.332,  Training  in  electrical  safety- 
related  work  practices),  other  OSHA 


electrical  standards  do  not  address 
many  of  the  hazard-assessment 
requirements  in  §  1910.132(d).  In  the 
preamble  to  the  proposed  rule,  OSHA 
requested  comments  on  whether  it 
should  add  electrical  protective 
equipment  to  the  scope  of  §  1910.132(d) 
or  §  1910.132(f),  or  both. 

One  commenter  supported  adding 
electrical  protective  equipment  to  the 
scope  of  the  requirements  for  hazard 
assessment  and  selection  of  PPE  in 
§  1910.132(d),  and  for  training  in 
§  1 91 0.1 32(f),  if  no  other  standard 
addressed  those  issues  (Ex.  0126). 

Other  commenters  opposed 
expanding  the  scope  of  §  1910.132(d) 
and  (f)  to  cover  electrical  protective 
equipment  (Exs.  0177,  0186,  0201,  0209, 
0212,  0227).  Several  of  those  comments 
argued  that  there  is  no  other  “special 
industry  equipment  in  §  1910.132”  (Exs. 
0177,  0209,  0227). 

Section  1910.132  covers  all  types  of 
PPE  regardless  of  their  use  only  in 
particular  industries.  The  language  of 
§  1910.132(a)  is  broad  and  inclusive  of 
all  types  of  PPE.  That  section  clearly 
covers  electrical  protective  equipment 
under  §1910.137  in  Subpart  I,  Personal 
Protective  Equipment.  Even  assuming 
that  these  commenters  meant  only  that 
paragraphs  (d)  and  (f)  of  §  1910.132  do 
not  cover  “special  industry  equipment,” 
the  commenters’  rationale  is  not  valid. 
OSHA  does  not  consider  electrical 
protective  equipment  to  be  under  the 
exclusive  domain  of  the  electric  power 
industry.  OSHA  standards  having 
general  applicability  to  all  of  general 
industry  require  this  type  of  PPE  (see 
Subpart  S  of  Part  1910).  Paragraph 
(a)(l)(i)  of  §  1910.335  requires  that 
“(elmployees  working  in  areas  where 
there  are  potential  electrical  hazards 
...  be  provided  with,  and  shall  use, 
electrical  protective  equipment  that  is 
appropriate  for  the  specific  parts  of  the 
body  to  be  protected  and  for  the  work 
to  be  performed.” 

Southern  Company  argued  that 
adding  electrical  protective  equipment 
to  the  scope  of  §  1910.132(d)  and  (f) 
would  appear  to  offer  few  benefits  (Ex. 
0212).  The  company  maintained  that 
electrical  protective  equipment  has  little 
in  common  with  other  types  of  PPE 
because  the  selection  of  the  type  of 
rubber  insulating  equipment  depends 
on  many  factors,  such  as  the  work 
methods  involved  and  the  worksite 
configuration. 

OSHA  disagrees  that  electrical 
protective  equipment  is  unique  with 
respect  to  the  number  of  factors 
involved  with  its  selection.  Whether 
other  types  of  PPE  are  necessary  also 
depends  on  the  work  methods  and 
worksite  configuration  involved.  For 


example,  whether  foot  protection  is 
necessary  depends  on  both  the  work 
methods  in  use  and  the  worksite 
configuration.  Foot  protection  typically 
is  necessary  when  employees  carry  or 
handle  materials  such  as  packages, 
objects,  parts,  or  heavy  tools  that  the 
employees  could  drop  or  when  objects 
in  the  work  area  coidd  potentially  roll 
over  an  employee’s  feet.  (See  Appendix 
B  to  Subpart  I  of  Part  1910.) 

Additionally,  OSHA  believes  that  the 
many  factors  that  go  into  the  decision  of 
whether  to  use  electrical  protective 
equipment  and  what  types  of  equipment 
to  use  argue  for  adding  this  type  of 
equipment  to  the  scope  of  §  1910.132(d) 
and  (f).  The  more  difficult  the  decision¬ 
making  process,  the  more  important  it  is 
for  employers  to  train  workers 
adequately  and  for  employers  to  adopt 
a  more  formal  process  for  selecting  PPE. 

Two  of  the  commenters  opposing  the 
addition  of  electrical  protective 
equipment  to  the  scope  of  §  1910.132(d) 
and  (f)  disputed  the  need  to  do  so  (Exs. 
0186,  0201).  These  two  commenters 
maintained  that  training  and  hazard 
assessment  are  addressed  adequately  in 
existing  standards.  Duke  Energy  stated 
that  §  1910.269  addresses  training  and 
assessment  (Ex.  0201).  Mr.  Anthony 
Ahern  with  Ohio  Rural  Electric 
Cooperatives  commented  that  changing 
the  scope  of  §  1910.132  would  be 
unnecessarily  duplicative  (Ex.  0186). 

The  Agency  agrees  with  these 
commenters.  The  electrical  standards  in 
§§  1910.268(c),  1910.269(a)(2)  (which 
OSHA  is  revising  in  this  rulemaking), 
and  1910.332  require  training  that  will 
ensure  that  employees  know  how  to 
properly  use  and  care  for  electrical 
protective  equipment.  These  standards 
also  contain  several  explicit 
requirements  mandating  the  use  of 
electrical  protective  equipment.  These 
training  and  specific  electrical 
protective  equipment  requirements 
clearly  reduce,  if  not  eliminate,  the  need 
to  cover  hazard  assessment  and  training 
in  §1910.132.  Thus,  the  Agency  agrees 
with  Mr.  Ahern  that  adding  electrical 
protective  equipment  to  the  scope  of 
§  1910.132(d)  and  (f)  would  be 
unnecessarily  duplicative. 

Consequently,  OSHA  decided  against 
doing  so. 

NAM  objected  to  adding  arc-flash 
hazard  assessment  or  protective  clothing 
to  the  scope  of  §  1910.132(d)  and  (f)  (Ex. 
0222). 

OSHA  neither  proposed  adding,  nor 
requested  comments  on  whether  it 
should  add,  arc-flash  hazard  assessment 
or  protective  equipment  needed  to 
protect  against  arc-flash  hazards  to  the 
scope  of  §  1910.132(d)  or  (f).  The 
preamble  request  for  comments 
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addressed  specifically  electrical 
protective  equipment  covered  by 
§  191 0.137.  In  this  final  rule,  the  Agency 
is  explicitly  requiring  employers  to 
assess  the  hazards  of  flames  and  electric 
arcs  only  for  work  covered  hy 
§  1910.269(1)  or  §  1926.960.  Therefore, 
OSllA  finds  no  basis  in  NAM’s  concerns 
that  the  Agency  is  expanding  the 
hazard-assessment  and  training 
recpiirements  related  to  electric-arc 
hazards  beyond  the  requirements 
contained  in  §  1910.269  and  Suhpart  V. 
(See  also  the  summary  and  explanation 
of  final  §  1926.960(g),  earlier  in  this 
section  of  the  preamble,  for  further 
discussion  of  issues  related  to 
protection  of  workers  from  electric  arcs.) 

3.  Section  1910.136 

OSHA  proposed  to  revise 
§  1910.136(a),  in  addition  to  the 
proposed  new  §  1926.97  and  the 
proposed  revisions  to  §  1910.137, 

§  1910.269,  and  Subpart  V.  Existing 
§  1910.136(a)  states  that  the  employer 
must  ensure  that  each  affected  employee 
uses  protective  footwear  when  working 
in  areas  where  there  is  a  danger  of  foot 
injuries  due  to  falling  or  rolling  objects, 
or  objects  piercing  the  sole,  and  where 
such  employee’s  feet  are  exposed  to 
electrical  hazards. 

In  the  preamble  to  the  proposal,  the 
Agency  expressed  concern  that  the 
regulated  community  was  interpreting 
this  language  to  recognize  the  use  of 
electrical-hazard  footwear  as  a  primary 
form  of  electrical  protection  (70  FR 
34893). '*^5  Manufacturers  construct 
electrical-hazard  footwear  to  provide 
insulation  of  the  wearer’s  feet  from 
ground.  While  this  footwear  can  provide 
the  wearer  a  small  degree  of  protection 
from  electric  shock  at  600  volts  or  less 
under  dry  conditions,  the  footwear  is 
only  a  secondary  form  of  electrical 
insulation.  Conductive  footwear,  which 
is  not  electrical-hazard  footwear, 
prevents  static  electricity  buildup. 

This  is  one  method  of  protecting  against 
static  electrical  discharges  that  can 
damage  equipment  or,  in  hazardous 
locations,  could  possibly  lead  to  fires  or 
explosions. 

In  the  preamble  to  the  proposal, 
OSHA  explained  that  the  use  of 


Primary  insulation  normally  insulates  an 
employee  directly  from  an  energized  part.  Rubber 
insulating  gloves  and  rubber  insulating  blankets  are 
examples  of  primary  electrical  protection. 
Secondary  insulation  normally  insulates  an 
employee’s  feet  from  a  grounded  surface.  Electrical- 
bazard  footwear  and  rubber  insulating  matting  are 
examples  of  secondary  electrical  protection. 

ansi  Z41-1999,  American  National  Standard 
for  Personal  Protection — Protective  Footwear, 
which  is  incorporated  by  reference  in  existing 
§§  1910.6  and  1910.136,  covers  electrical-hazard 
and  conductive  footwear. 


electrical-hazard  footwear  as  a  primary 
form  of  electrical  protection  could 
expose  workers  to  electric-shock 
hazards  if  they  believe  that  the  primary 
forms  of  electrical  protection  (for 
example,  rubber  insulating  gloves  or 
blankets)  are  no  longer  nece.ssary  [id.). 
First,  electrical-hazard  footwear  only 
insulates  an  employee’s  feet  from 
ground.  The  employee  still  might  be 
grounded  through  other  parts  of  his  or 
her  body.  Second,  the  insulation 
jirovided  by  electrical-hazard  footwear 
is  effective  only  under  dry  conditions: 
this  footwear  provides  little,  if  any, 
protection  once  it  becomes  wet  or  damp. 
I.astly,  the  voltage  rating  on  electrical- 
hazard  footwear  is  only  600  volts. 
Therefore,  OSHA  proposed  to  delete 
language  relating  to  electrical  hazards 
from  §  1910.136(a).  In  the  proposal,  this 
paragraph  read  as  follows; 

(a)  Genera]  requirements.  The  employer 
shall  ensure  that  each  affected  employee  uses 
protective  footwear  when  working  in  areas 
where  there  is  a  danger  of  foot  injuries  due 
to  falling  or  rolling  objects  or  due  to  objects 
piercing  the  sole. 

OSHA  decided  not  to  incorporate  the 
proposed  language  into  the  final 
standard.  Many  commenters  supported 
the  proposed  removal  of  the  language  in 
§  1910.136(a)  relating  to  electrical 
hazards.  (See,  for  example,  Exs.  0183, 
0202,  0206,  0229,  0233.)  These 
commenters  agreed  with  the  rationale 
OSHA  provided  in  the  preamble  to  the 
proposed  rule,  and  some  noted  that  this 
type  of  footwear  is  not  designed  for 
outdoor  environments  or  rated  for  the 
voltages  encountered  in  electric  power 
distribution  work. 

Three  commenters  opposed  the 
complete  removal  from  existing 
§  1910.136(a)  of  language  addressing 
electrical  hazards  (Exs.  0105,  0123, 
0148).  These  commenters  mentioned 
ASTM  F1116,  Standard  Test  Method  for 
Determining  Dielectric  Strength  of 
Dielectric  Footwear,  and  Eli  17, 
Standard  Specification  for  Dielectric 
Footwear,  as  examples  of  consensus 
standards  for  footwear  that  provides 
primary  protection  against  electric 
shock.  Comments  from  Norcross  Safety 
Products,  LLC,  and  LaCrosse  Footwear 
noted  that  OSHA  recognizes  the  need 
for  electric  power  workers  to  use 
dielectric  footwear but  stated  that 


ASTM  F1117  describes  dielectric  footwear  as 
“footwear  designed  to  provide  additional  isolation 
or  insulation  of  workers  if  in  accidental  contact 
with  energized  electrical  conductors,  apparatus,  or 
circuits.”  This  ASTM  standard  covers  three  types 
of  footwear:  rubbers,  boots,  and  galoshes.  Dielectric 
footwear,  which  is  proof  tested  at  15  or  20  kilovolts, 
ac,  provides  better  electric  shock  protection  than 
electrical-hazard  footwear,  which  is  rated  at  600 
volts,  maximum. 


the  proposed  removal  of  protection 
against  electrical  hazards would 
reduce  protection  for  workers  outside 
the  electric  power  industry  (Exs.  0105, 
0123).  These  commenters  indicated  that 
an  employer  shonld  base  the  need  for 
footwear  to  protect  against  electrical 
hazards  on  the  employer’s  job-safety 
asses.sment. 

Paragraph  (d)  of  §1910.132  requires 
employers  to  as.sess  their  workplaces  “to 
determine  if  ha/nrds  an;  present,  or  are 
likely  to  he  present,  which  necessitate 
the  u.se  of  personal  protective 
equipment,’’  and  to  provide  PPE  in 
accordance  with  that  assessment.  As 
noted  previously,  §  1910.132(g)  restricts 
the  application  of  §  1910.132(d)  to  PPHl 
covered  by  §§1910.133  (eye  and  face 
protection),  1910.135  (head  protection), 
1910.136  (foot  protection),  and  1910.138 
(hand  protection).  Thus,  OSHA’s 
existing  standards  require  the  hazard 
assessment  recommended  by  Norcross 
and  Lacrosse.  However,  if  the  Agency 
adopted  the  proposed  removal  of 
electrical-safety  footwear  (that  is, 
electrical-hazard,  dielectric,  and 
conductive  footwear)  from 
§  1910.136(a),  the  requirement  in 
§  1910.132(d)  for  employers  to  perform 
a  hazard  assessment  would  no  longer 
apply  to  electrical-safety  footwear. 

On  the  other  hand,  OSHA  believes 
that,  because  of  its  limitations, 
electrical-hazard  and  dielectric  footwear 
should  only  be  required  by  §  1910.136 
as  a  supplementary  form  of  electrical 
protection.  The  Agency  also  believes 
that  conductive  footwear,  whether  or 
not  it  provides  protection  for  the  foot,  is 
supplementary  protection  to  be  used 
when  flammable  gases  or  vapors  or 
combustible  dusts  cannot  be  adequately 
controlled.  Consequently,  OSHA  is 
revising  the  language  in  §  1910.136(a)  to 
require  the  employer  to  ensure  that  each 
affected  employee  uses  protective 
footwear  (1)  when  working  in  areas 
where  there  is  a  danger  of  foot  injuries 
due  to  falling  or  rolling  objects,  or 
objects  piercing  the  sole,  or  (2)  when  the 
use  of  protective  footwear  will  protect 
the  affected  employee  from  an  electrical 
hazard,  such  as  a  static-discharge  or 
electric-shock  hazard,  that  remains  after 
the  employer  takes  other  necessary 
protective  measures. 

In  addition,  OSHA  is  revising 
nonmandatory  Appendix  B  to  Subpart  I 
to  include  a  passage  in  section  10  of  that 
appendix  indicating  that  electrically 


“Electrical  hazards”  as  used  in  the  discussion 
of  protective  footwear  in  this  preamble  and  in 
existing  §  1910.136(a)  means  electric  shock  hazards 
and  hazards  from  the  discharge  of  static  build  up. 
There  are  three  types  of  footwear  that  protect 
against  electrical  hazards,  that  is,  conductive, 
electrical-hazard,  and  dielectric  footwear. 
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conductive  shoes  would  be  required  as 
a  supplementary  form  of  protection  for 
work  activities  in  which  there  is  a 
danger  of  fire  or  explosion  from  the 
discharge  of  static  electricity.  The 
passage  also  states  that  electrical-hazard 
or  dielectric  footwear  would  be  required 
as  a  supplementary  form  of  protection 
when  an  employee  standing  on  the 
ground  is  exposed  to  hazardous  step  or 
touch  potential  (the  difference  in 
electrical  potential  between  the  feet  or 
between  the  hands  and  feet)  or  when 
primary  forms  of  electrical  protective 
equipment,  such  as  rubber  insulating 
gloves  and  blankets,  do  not  provide 
complete  protection  for  an  employee 
standing  on  the  ground. 

The  same  three  commenters  who 
opposed  the  complete  removal  from 
existing  §  1910.136(a)  of  language 
addressing  electrical  hazards  also  noted 
that  existing  §1910.137  did  not 
specifically  mention  dielectric  footwear 
covered  by  ASTM  F1116  and  F1117 
(Exs.  0105,  0123,  0148).  These 
commenters  maintained  that  this 
equipment  does  provide  primary 
protection  from  electric  shock  and 
recommended  that  OSH  A  require  such 
protection  either  in  §  1910.136, 

§  1910.137,  §  1926.97,  or  Subpart  V. 
Norcross  submitted  specific  suggestions 
for  revising  §1910.137  to  address 
dielectric  footwear  (Ex.  0105). 

OSHA  considers  dielectric  footwear  to 
be  electrical  protective  equipment, 
which  is  covered  by  §§  1910.137  and 
1926.97  of  the  final  rule,  in  addition  to 
being  protective  footwear  covered  by 
§  1910. 136.“* It  is  true  that  final 
§§  1910.137(a)  and  1926.97(a)  explicitly 
limit  their  coverage  to  rubber  insulating 
blankets,  matting,  covers,  line  hose, 
gloves,  and  sleeves  and  thus  do  not 
cover  dielectric  footwear.  However, 
final  §§  1910.137(b)  and  1926.97(b) 
cover  “the  design  and  manufacture  of 
electrical  protective  equipment  that  is 
not  covered  by  paragraph  (a),”  including 
dielectric  footwear.  OSHA  has 
examined  the  revisions  to  §  1910.137 
suggested  by  Norcross  and  concludes 
that  the  requirements  adopted  in 
§  1910.137(a)  are  not  and  should  not  be 
applicable  to  dielectric  footwear.  The 
Agency  has  also  concluded  that  it  is 
more  appropriate  to  cover  this 
equipment  in  §  1910.137(b).  In  addition, 
OSHA  does  not  agree  that  dielectric 
footwear  is  primary  electrical 
protection.  ASTM  Fill 7-03  covers 
dielectric  footwear  “designed  to  provide 


‘•^’’O.SUA  notes  that  §1926.96,  which 
incorporates  recpiirements  for  occupational  foot 
jjrotection  used  in  construction  work,  applies  to 
safety-toe  footwear  only.  That  section  does  not 
apply  to  eloctrical-.safety  footwear  except  to  the 
extent  that  it  is  also  safety-toe  footwear. 


additional  isolation  or  insulation  of 
workers”  from  electric  shock  (Ex.  0105; 
emphasis  added).  Thus,  ASTM 
recognizes  that  dielectric  footwear  is 
supplementary,  not  primary,  protection. 
Consequently,  OSHA  is  not  adopting  the 
recommendation  of  these  commenters  to 
add  specific  requirements  for  dielectric 
footwear  in  §  1910.137. 

4.  Part  1910,  Subpart  S  Revisions 

As  noted  earlier,  OSHA  revised  the 
definition  of  “line-clearance  tree 
trimming”  in  §  1910.269(x).  Changing 
the  definition  broadens  the  scope  of 
§  1910.269  with  respect  to  tree-trimming 
operations  performed  near  electric 
supply  lines  and  equipment  energized 
at  more  than  50  kilovolts.  This  change 
also  impacts  the  scope  of  the 
requirements  for  electrical  safety-related 
work  practices  in  Subpart  S  of  the 
general  industry  standards.  Note  3  to 
§  1910.331(c)(1)  indicates  that 
§§1910.332  through  1910.335  do  not 
apply  to  qualified  employees 
performing  line-clearance  tree  trimming 
operations.  Section  1910.399  defines 
“line-clearance  tree  trimming,”  using 
language  that  is  identical  to  the 
language  in  existing  §  1910.269(x),  even 
though  that  term  is  used  in  Subpart  S 
only  in  Note  3  to  §  1910.331(c)(1). 

OSHA  determined  that  the  meaning  of 
“line-clearance  tree  trimming”  must  be 
the  same  in  §  1910.269  and  Subpart  S  to 
ensure  that  there  are  no  gaps  or  overlaps 
in  coverage  between  the  two  standards 
with  respect  to  tree-trimming  operations 
performed  by  line-clearance  tree 
trimmers  (who  are  qualified  employees 
under  Subpart  S)  near  electric  supply 
lines  and  equipment  operating  at  more 
than  50  kilovolts.  Therefore,  the  Agency 
is  removing  the  definition  of  “line- 
clearance  tree  trimming”  from 
§  1910.399  and  is  adding,  to  Note  3  of 
§  1910.331(c)(1),  a  reference  to  the 
definition  of  that  term  in  §  1910.269(x). 

D.  Part  1926,  Removal  of  Incorporations 
by  Reference 

As  explained  earlier  in  this  section  of 
the  preamble,  the  final  rule  removes  the 
incorporation  by  reference  of  several 
consensus  standards.  OSHA  is  revising 
existing  §  1926.6,  which  provides 
notification  of  approval  of 
incorporations  by  reference  by  the 
Director  of  the  Federal  Register  in 
accordance  with  5  IJ.S.C.  552(a)  and  1 
CFR  Part  51.  In  this  regard,  OSHA  is 
removing  and  reserving  paragraphs 
(h)(17),  (h)(18),  (h)(19),  (h)(20),  (h)(21), 
(h)(22),  and  (j)(2),  which  list  the 
approval  of  the  incorporation  of  ANSI 
standards  that  are  no  longer 
incorporated  in  final  Subpart  V. 


E.  Part  1926,  Subpart  CC  Revisions 

OSHA’s  revised  standai'd  for  cranes 
and  derricks  at  Subpart  CC  of  Part  1926 
contains  provisions  that  reference 
existing  §  1910.269.  Paragraph  (g)  of 
existing  §  1926.1400  provides  that,  for 
work  covered  by  Subpart  V  of  Part  1926, 
OSHA  will  deem  employers  complying 
with  existing  §  1910.269(p)  as  in 
compliance  with  §§  1926.1407  through 
1926.1411  of  Subpart  CC.  Because 
requirements  for  the  operation  of 
mechanical  equipment  are  the  same  in 
both  final  §  1910.269  and  final  Subpart 
V,  OSHA  is  revising  these  references  in 
Subpart  CC  of  Part  1926  to  refer  to  the 
corresponding  provisions  in  Subpart  V 
of  Part  1926. 

In  addition.  Subpart  CC  contains 
provisions  that  apply  when  employers 
perform  Subpart  V  work  with  cranes  or 
derricks  closer  to  overhead  power  lines 
than  the  minimum  clearance  distances 
in  Table  V-1  of  existing  Subpart  V. 

First,  existing  §  1926.1410(c)(2)  permits 
an  employer  engaged  in  Subpart  V  work 
to  work  closer  than  the  distances  in 
existing  §  1926.950  Table  V-1  where  the 
employer  meets  both  the  requirements 
of  §  1926.1410  and  existing 
§  1926.952(c)(3)(i)  or  (c)(3)(ii).  Second, 
existing  §  1926.1410(d)(4)(ii)  provides 
that,  for  work  covered  by  Subpart  V, 
existing  §  1926.1410(d)(4)(i),  which 
requires  the  use  of  an  insulating  link  or 
device,  applies  only  when  working 
inside  the  existing  Subpart  V,  Table  V- 
1  clearance  distances.  Finally,  existing 
§  1926.1410(d)(4)(iii)  provides  that,  for 
work  covered  by  Subpart  V  of  Part  1926 
involving  operations  for  which  use  of  an 
insulating  link/device  is  infeasible, 
employers  may  substitute  the 
requirements  of  existing 
§1910.269(p)(4)(iii)(B)  or  (p)(4)(iii)(C) 
for  the  requirement  in  existing 
§1926.1410(d)(4)(i). 

As  noted  in  the  summary  and 
explanation  for  final  §  1926.959(d)(1) 
earlier  in  this  section  of  the  preamble. 
Subpart  V  requires  that  employers 
ensure  that  employees  do  not  take 
mechanical  equipment,  except  for  the 
insulated  portion  of  an  aerial  lift 
operated  by  a  qualified  employee,  inside 
the  minimum  approach  distance, 
established  by  the  employer  under 
§  1926.960(c)(l)(i).  Consequently,  the 
requirements  in  exi.sting 
§1926.141()(c)(2),  (d)(4)(ii),  and 
(d)(4)(iii)  that  pertain  to  the  operation  of 
cranes  and  derricks  inside  the  minimum 
approach  distance,  are  no  longer 
applicable.  Therefore,  OSHA  is 
removing  those  requirements  from 
Subpart  C(].  However,  OSHA  is 
retaining  the  paragraph  (d)(4)(ii) 
exemption  from  §  1926.141()(d)(4)(i)  for 
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Subpart  V  work.  Also,  OSHA  is 
replacing  the  phrase  “the  minimum 
clearance  distances  specified  in 
§  1926.950  Table  V-1”  with  “the 
minimum  approach  distances 
established  by  the  employer  under 
§  1926.960(c)(l)(i)”  to  reflect  the 
changes  made  to  the  minimum 
approach  distances  required  by 
§  1926.960(c)(1)  in  this  final  rule. 

VI.  Final  Economic  Analysis  and 
Regulatory  Flexibility  Analysis 

A.  Introduction 

The  OSH  Act  requires  OSHA  to 
demonstrate  that  standards  promulgated 
under  the  Act  are  technologically  and 
economically  feasible.  Executive  Order 
12866  and  13563  and  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq., 
require  Federal  agencies  to  estimate  the 
costs,  assess  the  benefits,  and  analyze 
the  impacts,  including  small  business 
impacts,  of  their  rules.  Executive  Orders 
12866  and  13563  direct  agencies  to 
assess  all  costs  and  benefits  of  available 
regulatory  alternatives  and,  if  regulation 
is  necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects,  distributive  impacts,  and 
equity).  Executive  Order  13563  states 
that  the  Federal  regulatory  system 
“must  take  into  account  benefits  and 
costs”  and  “reduce  burdens  and 
maintain  flexibility  and  freedom  of 
choice.”  OSHA  determined  that  this 
action  is  economically  significant 
within  the  meaning  of  Section  3(f)(1)  of 
Executive  Order  12866  because  it  is 
likely  to  have  an  effect  on  the  economy 
of  $100  million  or  more  in  any  1  year. 
This  final  rule  is  also  a  major  rule  under 
the  Congressional  Review  Act,  5  U.S.C. 
801  et  seq.  The  Office  of  Information 
and  Regulatory  Affairs  in  the  Office  of 
Management  and  Budget  reviewed  this 
final  rule.  As  required  by  tbe  Regulatory 
Flexibility  Act,  OSHA  assessed  the 
impacts  of  this  final  rule  on  small 
entities  and  prepared  a  Final  Regulatory 
Flexibility  Analysis. 

This  is  tbe  Final  Economic  Analysis 
and  Regulatory  Flexibility  Analysis 
(FEA)  for  OSHA’s  update  of  tbe 
standards  addressing  electric  power 
generation,  transmission,  and 
distribution  work,  and  tbe  iise  of 
electrical  protective  equipment.  This 
analysis  covers  all  elements  of  tins 
pre.sent  rulemaking,  including  changes 
to  29  (iFR  I’art  1910  and  changes  to  29 
CFR  Part  1926.  OSHA  analyzed  the 
consolidated  set  of  actions  in  its 
(Mitirety;  only  portions  of  the  .standards 
identified  as  involving  nonnegligible 
costs  are  explicitly  reflected  in  tbe 


analysis  of  compliance  costs  and 
impacts.  This  FEA  includes  a  discussion 
of  all  the  specific  comments  OSHA 
received  on  the  PRIA  in  support  of  the 
proposed  rule,  including  comments 
received  on  OSHA’s  assumptions  and 
estimates.  Where  OSHA  does  not  note 
comments  or  suggestions  with  respect  to 
an  estimate,  there  were  no  comments  or 
suggestions.  OSHA  is  including  the 
complete  FEA  in  this  Federal  Register 
notice. 

B.  Need  for  the  Rule 

Employees  performing  work  involving 
electric  power  generation,  transmission, 
and  distribution  are  exposed  to  a  variety 
of  significant  hazards,  such  as  fall, 
electric-shock,  and  bum  hazards,  that 
can  and  do  cause  serious  injiiry  and 
death.  As  detailed  later  in  this  section 
of  the  preamble,  OSHA  estimates  that, 
on  average,  444  serious  injuries  and  74 
fatalities  occur  annually  among  these 
workers.  Although  better  compliance 
with  existing  safety  standards  may 
prevent  some  of  these  accidents, 
research  and  analyses  conducted  hy 
OSHA  found  that  many  preventable 
injuries  and  fatalities  could  continue  to 
occur  even  if  employers  fully  complied 
with  the  existing  standards.  As  the 
benefits  analysis  shows,  if  the  final  rule 
can  prevent  even  10  percent  of  these 
fatal  and  nonfatal  accidents,  then  the 
benefits  of  the  final  rule  will  exceed  its 
costs.  As  the  same  analysis  concludes, 
the  final  mle  will  likely  prevent  far 
more  than  10  percent  of  these  fatal  and 
nonfatal  accidents  (assuming  full 
compliance  with  the  final  rule). 
Accmmting  for  the  probability  that  some 
accidents  will  be  prevented  by  the 
existing  mle,  OSHA  estimates  that  the 
final  rule  will  prevent  118.5  injuries  and 
19.75  fatalities  per  year  (26.7  percent  of 
all  fatal  and  nonfatal  accidents). 

Executive  Order  12866  provides  that 
“[ejach  agency  shall  identify  the 
problem  that  it  intends  to  address  [via 
regulation]  including,  where  applicable, 
tbe  failures  of  private  markets.”  OSHA 
believes  it  can  make  a  reasonable  ca.se 
that,  in  the  absence  of  regulations, 
market  failures  prevent  free  markets 
from  providing  tbe  levels  of 
occupational  .safety,  and  particularly  tbe 
levels  of  safety  for  electrical  workers 
affec.ted  by  this  .standard,  that  wmdd 
maximize  not  benefits  to  society. 

Employees  and  supervisors  affected 
by  this  rule  are  frequently  trained  in, 
and  knowledgeable  about,  tbe  relevant 
hazards.  Many  are  also  knowledgeable 
about  existing  OSHA  standards.  The 
j)rimary  problem  is  that  contractors, 
employees,  and  supervisors  frequently 
lack  the  information  about  tbe  specific 
electrical  system  and  worksite 


conditions  needed  to  determine  what 
protective  measures  to  take.  The  most 
costly  provisions  of  this  standard 
address  this  problem.  As  explained  in 
the  summary  and  explanation  of  the 
final  mle’s  requirements  on  information 
transfer  and  job  briefing  (§§  1926.950(c) 
and  1926.952(a)(1)),  testimony  and  other 
information  in  the  record  show  that  key 
information  necessary  for  taking  the 
appropriate  safety  measures  is 
sometimes  lacking,  often  with  fatal 
consequences.  In  addition,  as  explained 
in  the  summary  and  explanation  of  the 
final  rule’s  requirements  on  minimum 
approach  distances  (§  1926.960(c)(1)), 
employers  frequently  adopt  minimum 
approach  distances  that  rely  on 
industry-accepted  values  of  maximum 
per-unit  transient  overvoltage  rather 
than  the  maximum  value  present  at  the 
worksite.  The  benefits  analysis 
presented  under  the  heading  “Benefits, 
Net  Benefits,  and  Cost  Effectiveness,” 
later  in  this  section  of  the  preamble, 
shows  that  many  accidents  are 
potentially  preventable  with  better 
information  on  the  electrical  system  and 
worksite  conditions. 

To  determine  possible  market  failures 
that  could  lead  to  employers  either  not 
providing  information  to  other 
employers  or  their  own  employees,  or  to 
not  providing  other  safety  measmes 
when  the  benefits  exceed  the  costs,  it  is 
necessary  to  examine  the  way 
employers  make  decisions  with  respect 
to  health  and  safety.  When  an  employee 
accepts  a  job  with  an  employer,  the 
employee  will  typically  accept  the  risks 
associated  with  the  job  in  return  for  two 
forms  of  compensation — (1)  a  wage 
premium  for  assuming  the  risk  and  (2) 
compensation  for  damages  in  the  event 
the  risk  actually  leads  to  damages.  The 
rational  profit-maximizing  employer 
will  make  investments  in  workplace 
safety  to  reduce  the  level  of  risk  to 
employees  to  the  extent  that  such 
expenditures  result  at  least  in  an 
offsetting  reduction  in  the  employer’s 
payouts  of  wage  premiums  for  risk  and 
compensation  for  damages.  To  the 
extent  that  the  sum  of  the  costs  of  wage 
premiums  and  compen.sation  for 
damages  accurately  represent  the  total 
damages  associated  with  workplace 
accidents,  the  rational  employer  will 
conduct  the  appropriate  economic 
analysis  and  arrive  at  tbe  level  of 
accident  prevention  that  is  optimal  from 
a  benefit-cost  viewpoint.  As  a  re.sult,  tbe 
po.ssible  origins  of  market  failure  would 
1)0  eitber;  (1)  'I’hero  are  costs  of 
accidents  that  are  borne  neither  by  the 
employee  or  the  employer,  or  (2)  tbe 
co.sts  of  wage  premiums  or 
compensation  for  damages  are  not  fully 
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responsive  to  changes  in  risk.  Both  cases 
apply  here. 

In  the  first  case,  there  are  some 
accident  costs  incurred  by  neither  the 
employer  nor  the  employee.  For 
instance,  neither  the  employer  nor  the 
employee  will  have  a  vested  interest  in 
Federal  and  State  taxes  that  go  unpaid 
as  a  result  of  an  employee  injmy.  Such 
taxes  will  typically  be  15  (for  Social 
Security  alone)  to  26  percent  of  the  total 
value  of  the  income  loss  to  the 
employee  [17,  52]. fax  losses  are 
likely  to  be  significant  because  (1) 
workers’  compensation  payments  are 
not  subject  to  Federal  income  or  Social 
Security  taxes  [16],  and  (2)  many  studies 
found  that  income  losses  not 
compensated  by  workers’  compensation 
are  significant  [23]. 

In  the  second  case,  the  costs 
employers  pay  in  compensation  for 
damages,  or  for  wage  premiums,  are  not 
completely  responsive  to  changes  in 
risk,  as  discussed  in  the  following 
paragraphs. 

Workers’  Compensation 

Most  employers  cover,  and  are 
recpiired  to  cover,  compensation  for 
injured  employees  through  workers’ 
compensation  insurance.  (Some  very 
large  employers  may  self-insure  in  some 
.Stal(;s.)  States  highly  regulate  ])reiniinns 
for  workers’  coinj)ensation  insurance 
and  generally  employ  a  coinhination  of 
a  class  rating  and  an  (!xp(!rience  rating 
in  deriving  jininiiinns  [24,  3|.  'I'Ik!  class 
rating  is  tlm  average  risk  for  einploye(!S 
with  tin;  same  occupations  as  those 
employcid  hy  the  employer.  The  basis  of 
the  experience!  rating  is  the  (iinjdoyer’s 
actual  work(!rs’  com])ensatioji  claims 
over  lh(!  past  .several  years.  Very  small 
firms  are  almost  entireily  cla.ss  rated; 
ev(!n  medium-sized  firms  are  partly 
class  rated;  and  firms  that  are  fully 
ex])erience  rated  will  need  .several  years 
before  their  insurance  premiums  fully 
reflect  any  change  in  their  performance. 
As  a  result,  many  employers  will  find 
that  changes  in  their  expenditures  to 
avoid  risk  are  only  minimally  reflected 
in  changes  in  their  workers’ 
compensation  premiums,  and  all 
insured  employers  will  find  that  there  is 
a  considerable  delay  before  changes  in 
risk  are  fully  reflected  in  their  workers’ 
compensation  insurance  premiums.  As 
a  result,  many  employers  will  not  see 
improvements  they  make  in  preventing 
injuries  and  illnesses  reflected  in  the 
costs  they  bear  for  compensating 
employee  injuries  and  illnesses.'*®^ 


•*®“The  average  federal  tax  rate  for  2009  for  the 
middle  quintile  of  household  income  w'as  11.1 
percent  152]. 

This  outcome,  of  course,  involves  an 
accounting  point.  Premiums  due  to  class  rating,  by 


Wage  Premiums 

Wage  premiums  for  risk  are  the 
remaining  factor  that  could  affect 
employers’  decisions  about  risk  levels. 
The  effects  of  wage  premiums  are 
particularly  important  for  risks  that  lead 
to  fatalities  because  workers’ 
compensation  covers  only  a  small 
fraction  of  most  estimates  of  willingness 
to  pay  to  prevent  a  fatality. 

Additionally,  workers’  compensation 
payments  do  not  fully  compensate 
injuries  in  that  workers’  compensation 
provides  no  payments  for  pain  and 
suffering  or  losses  other  than  lost  wages 
or  medical  expenses  associated  with 
injuries;  there  is  extensive  evidence  that 
workers’  compensation  does  not  fully 
restore  wages  lost  as  result  of  long-term 
disability  [3].  As  a  result,  wage 
premiums  that  accurately  reflect  the 
risks  of  a  specific  employer  are 
necessary,  in  addition  to  workers’ 
compensation,  for  employers  to  make 
valid  risk-reduction  decisions. 

For  an  employer  to  have  an  adequate 
incentive  to  implement  measures  that 
will  jnevent  workplace  accidents,  it  is 
not  sufficient  that  employees  simply 
know  that  their  work  is  dangerous,  tu 
even  know  (jnantitatively  that  their 
occu])!iti()n  has  a  given  risk.  I'an))loy(!e.s 
must:  know  tlui  (!xact  (juantitativ(!  eflect 
of  a  .sjjecific  ein])loy(!r’s  salety  ineasnnis 
and  .systems;  hav(!  a  reasonable 
expectation  that  th(!  em])loy(!r  will 
continue  to  provide  existing  safety 
measnnis  in  the  fntnn!;  and  he  able  to 
act  on  their  knowledge  of  risk  hy  readily 
changing  wf)rkplaces  or  changing  wage 
demands  in  respon.se  to  differences  in 
hivcils  of  risk.  O.SIIA  h(!li(!V(!s  that  even 
skilled  electrical  workcirs  (and  not  all 
])(!rsons  injured  in  accidiiiits  preventahhi 
hy  the  final  rule  are  skilled  electrical 
workers)  lack  this  detailed  employer- 
specific  (juantitative  knowledge  or  the 
ability  to  act  on  it.  Further,  construction 
employees,  who  typically  work  at  a 
variety  of  different  sites,  including  sites 
controlled  by  multiple  employers,  will 
find  it  particularly  challenging  to 
determine  future  risk  levels,  as  these 
levels  will  vary  from  site  to  site. 


definition,  do  not  change  with  an  individual 
employer’s  injury  experience.  There  is  some 
empirical  evidence,  using  a  difference  in 
differences  methodology,  that  (small)  firms  that 
move  from  class  to  experience  rating  decrease  their 
total  claims  by  8  to  12  percent  |27]. 

482  While  workers’  compensation  varies  by  State, 
Leigh  and  Marcin  estimate  that  the  average 
indemnity  benefits  for  a  fatality  are  8225,919,  far 
less  than  willingness-to-pay  estimates  |21].  For 
example,  as  explained  in  the  benefits  section  of  this 
analysis,  OSHA  uses  a  willingness-to-pay  measure 
of  S8.9  million  per  life  saved.  Other  agencies  use 
different  estimates,  but  all  of  the  values  are  in  the 
millions  of  dollars. 


In  summary,  OSHA  believes  that:  (1) 
The  most  costly  portions  of  the  rule  are 
necessary  to  assure  that  supervisors  and 
employees  have  the  information  they 
need  to  protect  themselves;  (2)  the 
benefits  of  this  standard  exceed  the 
costs;  (3)  neither  employers  nor 
employees  incur  some  key  costs  of 
injuries  and  fatalities;  and  (4)  neither 
wage  premiums  nor  workers’ 
compensation  insurance  are  sufficiently 
responsive  to  changes  in  risk  to  assure 
that  employers  will  reduce  risk  to  the 
optimal  extent.  The  rule  is,  therefore, 
necessary  to  address  market  failures  that 
result  in  the  provision  of  insufficient 
safety  measures  in  the  workplace. 

The  OSH  Act  provides  a 
Congressional  finding  as  to  the 
compelling  social  need  for  assuring 
occupational  safety.  Congress  declared 
that  the  purpose  of  the  OSH  Act  is  “to 
assure  so  far  as  possible  every  working 
man  and  woman  in  the  Nation  safe  and 
healthful  working  conditions”  (29 
IJ.S.C.  651(b)).  Thus,  it  is  reasonable  to 
argue  that  there  is  a  social  purpose  for 
this  final  rule  independent  of  whether 
f)r  not  it  addre.sses  a  market  failure."’'*-^ 
Ihirther,  hy  emphasizing  “every  working 
man  and  woman,”  Ciongress  expressed 
an  interest  in  ])reventing  unsafe 
w()rkj)lac(!s,  not  simj)ly  in  assuring  that, 
on  av(!rage,  workplac(!S  are  sale.  'I’hns, 
while  .SOUK!  employers  are  excessively 
cautions  about  risk  while  othciis  are 
insnfficiently  cautions,  ( ).SI  I A’s  concern 
necids  to  he  with  the  insnfficiently 
cautions. 

I•!x(nnin(lti()ll  oj  Allcnidlivc 
/fegn/o/o/y  A  ])]}i(Kt(:lws 

I  jmhir  .Section  3(H)  of  the  O.SI  I  Act, 
the  recjiiirements  of  an  O.SIIA  standard 
most  he  “reasonably  necessary  or 
apj)roj)riate  to  provide  safe  or  he;ilthfnl 
emj)loymejit  and  ])laces  of 
emj)loyment.”  To  he  reasonably 
necessary  or  appropriate,  a  safety 
.standard  must  be  technologically  and 
(!c;onomically  feasible,  better  able  to 
effectuate  the  purpo.sos  of  the  OSH  Act 
than  any  relevant  national  con.sensus 
standards,  and  use  the  most  cost- 
effective  protective  measures. 

To  determine  the  appropriate 
regulatory  requirements  to  address 
occupational  risks  for  employees 
working  on  electric  power  generation, 
transmission,  and  distribution  systems, 
OSHA  considered  many  different  factors 
and  potential  alternatives.  The  Agency 
examined  the  incidence  of  injuries  and 
fatalities  and  their  direct  and  underlying 


■*“3  See  Section  IV,  Legal  Authority,  earlier  in  this 
preamble,  for  a  detailed  discussion  of  the  legal 
authority  for  this  standard  and  how  the  final 
standard  meets  the  various  requirements  of  the  OSH 
Act  as  interpreted  by  the  covurts. 
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causes  to  ascertain  where  existing 
standards  needed  strengthening.  OSHA 
reviewed  these  standards,  assessed 
current  practices  in  affected  industries, 
collected  information  and  comments 
from  experts,  and  scrutinized  the 
available  data  and  research.  A  full 
discussion  of  the  Agency’s  rationale  for 
adopting  each  of  the  regulatory 
requirements  in  the  final  rule  is 
available  in  Section  V,  Summary  and 
Explanation  of  the  Final  Rule,  earlier  in 
this  preamble. 

The  most  costly  provisions  in  the 
final  rule  are  those  requiring  employers 
to  conduct  arc-flash  hazard  assessments 
and  provide  arc-flash  protective 
equipment  appropriate  for  the  identified 
arc  hazards  (as  required  by 
§  1926.960(g)).  OSHA  calculated  the 
costs  of  two  alternative  regulatory 
approaches  to  arc-flash  protective 
(jquipment.  As  a  less  stringent 
alternative  to  the  final  rule,  OSHA 
considered  a  general  requirement  for 
arc-flash  protective  clothing  with  an  arc 
rating  of  4  cal/cin"''.  This  alternative 
woidd  eliminate  the  costs  a.ssociated 
with  jKirforming  arc-hazard 
assessments,  as  well  as  tin;  costs  of 
providing  some  types  of  protective  gear, 
such  as  switching  coats  or  flash  suits, 
faceshields,  and  head  protection.  Under 
this  le.ss  stringent  alternative,  the  total 
animal  costs  for  arc-flash  |)roleclive 
clothing  would  he  a|)|)roximately 
million  (instead  of  .$1<).4  million  for  the 
arc-hazard  a.s.se.ssment  and  arc-flash 


protective  equipment  combined),  and 
the  total  annual  cost  of  the  rule  would 
be  approximately  $45.7  million  (instead 
of  $49.5  million). 

OSHA  also  considered  the  more 
stringent  alternative  of  requiring 
affected  industries  to  follow  Table 
130.7(C)(9)  in  NFPA  70E-2009, 

Standard  for  Electrical  Safety  in  the 
Workplace.  This  approach  would 
obviate  the  need  for  employers  to  do 
arc-hazard  assessments,  but  would 
result  in  affected  workers  needing 
protective  clothing  with  a  higher  arc 
rating,  and  a  higher  percentage  of  power 
workers  needing  to  use  arc-rated 
faceshields  and  head  protection  (80 
percent  of  power  workers  at  small 
establishments  and  90  percent  of  power 
workers  at  large  establishments,  as 
opposed  to  13  percent  under  the  rule  as 
adopted).  The  cost  for  switching  coats  or 
flash  suits  would  remain  unchanged 
under  the  more  stringent  alternative. 

To  analyze  the  costs  of  requiring 
clothing  with  a  higher  arc  rating  under 
the  NFPA  approach,  OSHA  estimated 
that  a  coverall  with  an  arc  rating  of  8 
cal/cm^  co.sts  $191.75  Il3l,'"‘'‘  while  the 
(!()nivalent  piece  of  clothing  with  an  arc 
rating  of  12  cal/cm^  co.sts  .$2‘)0.50  |l4l, 
for  an  incremental  cost  of  .$98.75  per 
item."""’  With  eight  .siits  of  flamcj- 
resistanl  clothing'"*^  per  affected 
worker,  this  results  in  incremental 
annualized  costs  of  a|)proximately  $}{.() 
million.  Adding  these  co.sts  to  the  .$15. (> 
million  in  annualized  costs  for  flame- 


resistant  clothing  under  the  provisions 
of  the  final  rule  results  in  total 
annualized  costs  for  flame-resistant 
clothing  of  approximately  $23.7  million. 

OSHA  calculated  the  costs  for  arc¬ 
rated  faceshields  and  head  protection  as 
described  under  the  heading  “Costs  of 
Compliance,”  later  in  this  section  of  the 
preamble,  using  estimated  costs  of 
$86.50  per  arc-rated  faceshield  [11]  and 
$29.75  per  arc-rated  balaclava  [12]. 
OSHA  assumes  that  80  percent  of 
affected  workers  at  small  establishments 
and  90  percent  of  power  workers  at 
large  establishments  would  need  to 
wear  this  equipment  under  the  NFPA 
approach,  for  total  annualized  costs  of 
$8.3  million,  or  an  additional 
annualized  cost  of  approximately  $7.1 
million. 

Under  this  more  stringent  alternative, 
the  estimated  total  annualized  cost  of 
arc-hazard  assessment  and  arc-flash 
protective  equipment  would  bo 
approximately  $32.4  million,  and  the 
estimated  total  annualized  cost  of  the 
rule  would  be  approximately  $62.5 
million.  Under  the  final  rule,  OSHA 
(istimated  the  total  annualized  co.sts  of 
arc-hazard  a.sse.ssmeut  and  arc-flash 
|)rotective  e(|uipmeut  to  he 
a|)proximately  .$19.4  million  and 
estimated  the  total  annualized  co.st  of 
the  rule  to  he  a|)|)roximately  .$49.5 
million.  As  outlined  in  Table  Itt,  the 
NFPA  alternative  would  result  in 
a|)|)roximat(dy  .$12. <)  million  in 
additional  costs  relative  to  the  final  rule. 


Table  18  -AiTERNATtvE  Regulatory  Approaches 


Provision 

Annualized 
costs  for  provi¬ 
sions  in  final 
rule 

Less  stringent 
alternative 

More  stringent 
alternative 

Calculating  Incident  Energy  and  Arc-Hazard  Assessment  (Arc-Hazard  Assessment)  . 

Flame-Resistant  Apparel  . 

Switching  Coats  or  Flash  Suits  . 

Faceshields  . 

Head  Protection  . 

$2,186,883 

15,620,365 

366,245 

946,964 

325,690 

so 

15,620,365 

0 

0 

0 

$0 

23,664,751 

366,245 

6,212,770 

2,136,762 

Total  Arc-Hazard  Assessment  and  Arc-Flash  Protective  Equipment  Costs  . 

Total  Cost  of  Rule . 

19,446,147 

49,516,264 

15,620,365 

45,690,483 

32,380,528 

62,450,646 

Incremental  Annualized  Cost  of  Alternative  . 

-3,825,782 

-0.52 

-3 

-4,710,000 

12,934,381 

0 

0 

0 

Incremental  Lives  Saved  Annually  of  Alternative  . 

Incremental  Injuries  Prevented  Annually  of  Alternative  . 

Incremental  Monetized  Benefits  . 

Incremental  Net  Benefits  ($) . 

-884.218 

-12  934.381 

1  1 

Note:  Totals  may  not  equal  the  sum  of  the  components  due  to  rounding. 
Source:  Office  of  Regulatory  Analysis,  OSHA. 


The  term  “power  worker”  describes  workers 
affected  by  the  rule  by  virtue  of  their  performing 
electric  power  generation,  transmission  or 
distribution  work. 

References  are  available  at  the  end  of  this 
section  of  the  preamble. 


Clothing  rated  at  8  cal/cm^  would,  in  turn, 
offer  more  than  adequate  protection  for  incident 
heat  energy  of  8  cal/cm^  or  less. 

This  FEIA  uses  the  term  “flame-resistant 
clothing”  to  refer  generally  to  the  flame-resistant 
and  arc-rated  clothing,  and  the  term  “arc-flash 


protective  equipment”  to  refer  to  the  flame-resistant 
and  arc-rated  clothing  and  equipment,  required  by 
§  1926.960(g). 
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To  assess  the  benefits  associated  with 
the  alternative  versions  of  the  arc-flash 
protective  equipment  requirements, 
OSHA  considered  the  fatalities 
prevented  under  the  various 
approaches.  A  review  of  the  same  set  of 
IMIS  reports  used  in  the  benefits 
analysis  described  later  (see  the 
di.scussion  under  the  heading  “Benefits, 
Net  Benefits,  and  Cost  Effectiveness”) 
indicates  that  the  more  stringent 
requirement  would  prevent  an 
estimated  1.92  fatalities,  while  the  less 
stringent  option  would  prevent  an 
estimated  1 .40  fatalities  per  year.  These 
options  compare  to  an  estimated  1.92 
preventable  fatalities  under  the 
provision  in  the  final  rule.  Consistent 
with  the  benefits  methodology 
described  elsewhere  in  this  section,  the 
Agency  estimates  the  final  rule  will 
prevent  approximately  an  additional 
0.52  fatalities  and  3  injuries  annually 
beyond  the  less  stringent  alternative,  but 
would  be  as  effective  as  the  more 
stringent  alternative,  as  the  arc -hazard 
assessment  allows  employers  to  better 
target  their  need  for  protective  clothing 
and  equipment.  Monetizing  these 
prevented  fatalities  using  the 
methodology  described  in  the  benefits 
analysis,  and  values  of  $8.7  million  per 
prevented  fatality  and  $62,000  per 
prevented  injury,  results  in  an  estimated 
incremental  monetized  benefit  of  about 
$0.9  million  per  year  for  the  final  rule 
over  the  less  stringent  option  and  about 
$12.9  million  a  year  over  the  more 
stringent  option. 

Profile  of  Affected  Industries 

The  final  rule  affects  establishments 
in  a  variety  of  different  industries 
involving  electric  power  generation, 
transmission,  and  distribution.  The  rule 
primarily  affects  firms  that  construct, 
operate,  maintain,  or  repair  electric 
power  generation,  transmission,  or 
distribution  systems.  These  firms 
include  electric  utilities,  as  well  as 
contractors  hired  by  utilities  and 
primarily  classified  in  the  construction 
industry.  In  addition,  affected  firms 
appear  in  a  variety  of  manufacturing 
and  other  industries  that  own  or  operate 
their  own  electric  power  generation, 
transmission,  or  distribution  systems  as 
a  secondary  part  of  their  business 
operations.  The  rule  also  affects 
establishments  performing  line- 
clearance  tree-trimming  operations. 

Some  other  industries  will 
occasionally  enter  electric  power 
facilities  (for  example,  insurance 
inspectors  (Ex.  0198)).  OSHA  expects 
that  this  rule  will  have  no  significant 
economic  impact  on  industries  such  as 
the  insurance  industry  that  occasionally 
have  employees  enter  electric  power 


facilities  for  purposes  other  than 
construction  or  maintenance.  Further,  to 
the  extent  such  visitors  to  electric  power 
facilities  are  within  the  scope  of  the 
rule,  the  more  costly  provisions  of  the 
rule  are  unlikely  to  have  a  substantial 
effect  on  those  visitors.  (For  a 
discussion  of  the  application  of  the  final 
rule  to  insurance  inspections  and  the 
implications  for  costs  for  the  insurance 
industry,  see  the  summary  and 
explanation  for  final  §  1926.950(a)(1),  in 
Section  V,  Summary  and  Explanation  of 
the  Final  Rule,  earlier  in  this  preamble.) 
Finally,  while  final  §§  1910.137  and 
1926.97  apply  to  all  general  industry 
work  and  all  construction  work, 
respectively,  OSHA  anticipates  that 
these  final  rules  will  primarily  impact 
industries  involved  in  electric  power 
generation,  transmission,  and 
distribution,  and  industries  in  the 
nonutility  sector  involved  with  the 
cogeneration  of  electric  power.  OSHA, 
therefore,  concludes  that  these  final 
rules  will  have  a  de  minimis  effect  on 
other  industries. 

OSHA  based  the  PRIA  in  part  on  a 
report  prepared  by  CONSAD  [5],  which 
used  1997  NAICS  and  SIC  code 
classifications  of  industries.  OSHA 
updated  the  information  in  the  FEA 
with  the  assistance  of  ERG,  using  the 
data  sources  described  in  the  following 
paragraphs.  CONSAD  based  the 
estimates  it  developed  for  small,  large, 
and  total  establishments  on  the  1997 
U.S.  Economic  Census,  which  used 
some  NAICS  classifications  that  are  now 
obsolete.  To  be  analytically  consistent, 
however,  OSHA  is  maintaining  the 
older  NAICS  categories. 

To  update  industry  profile 
information  for  the  construction 
industry  (NAICS  23),  OSHA  used  the 
U.S.  Census’  County  Business  Patterns 
data  [47]  on  the  growth  of  the 
construction  contracting  industry 
between  1997  and  2007.  These  data 
suggest  that  the  number  of 
establishments  and  firms  grew  20.6 
percent,  and  employment  grew  32.7 
percent,  from  1997  to  2007.  OSHA,  thus, 
multiplied  CONSAD ’s  estimate  of  the 
number  of  establishments  and  affected 
establishments  by  1.206,  and  CONSAD’s 
estimate  of  total  employment  and 
affected  power  workers  by  1.327,  to 
obtain  updated  industry  profile 
information.  In  the  case  of  firms, 
CONSAD  listed  total  affected  firms  for 
each  NAICS,  but  did  not  delineate 
between  small  and  large  firms.  To 
update  the  number  of  affected  firms  in 
the  construction  industry,  OSHA 
multiplied  CONSAD’s  estimate  of  total 
affected  firms  by  1.206,  and  assumed 
that,  because  very  small  firms  (that  is, 
those  with  fewer  than  20  employees)  are 


unlikely  to  have  more  than  one 
establishment,  the  number  of  small 
firms  is  equal  to  the  number  of  small 
establishments  and  that  the  remainder 
of  affected  firms  are  large.  OSHA 
assumed  that  very  small  establishments 
and  firms  grew  in  proportion  to  the  rest 
of  the  construction  industry. 

In  the  case  of  the  privately  owned 
utilities  in  the  1997  NAICS  Electric 
Power  Generation  (NAICS  221110)  and 
Electric  Power  Transmission,  Control, 
and  Distribution  (NAICS  221120) 
categories,  OSHA  updated  industry 
profile  information  using  the  U.S. 

Census  Bureau’s  1997  NAICS  and  1987 
SIC  Correspondence  Tables  [44],  1997 
NAICS  to  2002  NAICS  Correspondence 
Tables  [45],  and  2002  NAICS  to  2007 
NAICS  Correspondence  Tables  [46]  to 
match  CONSAD’s  NAICS  and  SIC 
categories  to  the  2007  NAICS  categories. 
The  1997  category  Electric  Power 
Generation  (NAIGS  221110)  is  the  sum 
of  the  2007  NAIGS  categories: 
Hydroelectric  Power  Generation;  Fossil 
Fuel  Electric  Power  Generation;  Nuclear 
Electric  Power  Generation;  and  Other 
Electric  Power  Generation.  Similarly, 
the  1997  NAICS  category  Electric  Power 
Transmission,  Control,  and  Distribution 
(NAICS  221120)  is  the  sum  of  the  2007 
NAICS  categories:  Electric  Bulk  Power 
Transmission  and  Control;  and  Electric 
Power  Distribution. 

To  calculate  the  number  of 
establishments  among  Industrial  Power 
Generators,  OSHA  used  data  from  the 
Energy  Information  Administration 
(EIA)’s  Form  EIA-860  Database  Annual 
Electric  Generator  Report  [49],  removed 
plants  primarily  engaged  in  the  utility, 
mining,  or  agriculture  industries,  and 
counted  the  remaining  plants  as 
establishments  among  industrial  power 
generators. 

To  estimate  the  number  of  major 
publicly  owned  utilities  for  the  analysis 
prepared  for  the  proposed  rule, 

GONSAD  used  EIA’s  Form-412  Annual 
Electricity  Financial  Report,  which 
contained  data  on  “each  municipality, 
political  subdivision.  State,  and  Federal 
entity  engaged  in  the  generation, 
transmission,  or  distribution  of 
electricity,  which  had  at  least  150,000 
megawatt  hours  of  sales  to  ultimate 
consumers  and/or  at  least  150,000 
megawatt  hours  of  sales  for  resale  for 
each  of  the  2  previous  years”  [48].  EIA 
terminated  this  survey,  and  there  are  no 
data  more  recent  than  2003. 

To  update  GONSAD’s  estimate  of 
publicly  owned  utility  establishments 
and  firms,  OSHA  used  data  from  EIA’s 
Form-861  Annual  Electric  Power 
Industry  Report  [50]  for  utilities  with 
municipal,  state,  or  political  subdivision 
ownership  located  in  State-plan  States 


20564 


Federal  Register/ Vol.  79,  No.  70/Friday,  April  11,  2014/Rules  and  Regulations 


with  sales  of  at  least  150,000  megawatt- 
hours.  These  data  indicate  that  there  are 
now  277  firms  that  are  major  publicly 
owned  utilities.  Establishment  data  are 
not  available  for  these  utilities.  In  the 
analysis  prepared  for  the  proposed  rule, 
OSHA  estimated  that  there  were  923 
establishments  and  276  firms,  and 
OSHA  used  the  same  ratio  of 
establishments  to  firms  to  estimate  that 
there  are  now  927  establishments  among 
firms  that  are  Major  Publicly  Owned 
Utilities. 

Similarly,  there  are  no  Census  or  EIA 
data  on  employees  in  Major  Publicly 
Owned  Utilities.'**’*'  Applying  the  ratio 
of  power  workers  to  utilities  in 
CXlNSAD’s  report  15],  OSHA  estimated 
employment  in  Major  Publicly  Owned 
Utilities  (NAICS  2211)  by  taking  the  EIA 
Eorm-861  l50j  establishment  data  and 
extrapolating  from  those  data  an 
estimate  of  8,582  employees  at  Major 
Publicly  Owned  Utilities  affected  by  the 
final  rule.'**”* 

OSHA  used  several  data  sources  to 
estimate  the  number  of  line-clearance 
tree  trimmers  (SOC  37-3013)  affected  by 
the  rule  within  Ornamental  Shrub  and 
Tree  Services  (SIC  0783)  (now  included 
in  NAICS  561730,  Landscaping 
Services).  To  estimate  the  number  of 
establishments  performing  line- 
clearance  tree-trimming  operations  in 
NAICS  561730,  Landscaping  Services, 
OSHA  used  2007  BLS  Occupational 
Employment  Statistics  data  [34] 
combined  with  establishment  data  from 


the  2007  BLS  Quarterly  Census  of 
Emplo5rment  and  Wages  [35].  These  data 
suggest  that  there  are  4,803 
establishments  in  NAICS  561730 
Landscaping  Services  that  employ  tree 
trimmers  and  pruners  (SOC  37-3013). 
Based  on  statistics  on  the  distribution  of 
e.stablishments  by  employment  size  for 
NAICS  561730  reported  in  the  2007  U.S. 
Census’  Statistics  of  U.S.  Businesses, 
OSHA  estimated  that  4,479  of  those 
establishments  have  fewer  than  20 
employees  or  fewer  and  that  324  of 
these  establishments  have  20  employees 
or  more  [43].'*’**'  In  the  analysis  prepared 
for  the  proposed  rule,  C.ONSAD  used 
data  from  the  National  Arborist 
Association'*’**  to  estimate  the  number 
of  establishments  in  SIC  0783  involved 
in  line-clearance  tree-trimming 
operations,  with  approximately  90 
percent  of  large  establishments  (291 
establishments)  and  2  percent  of  small 
establishments  (90  establishments) 
performing  line-clearance  tree-trimming 
operations.  OSHA  applies  these  same 
percentages  of  affected  large  and  small 
establishments  to  the  BLS  data,  which 
suggests  that  there  are  381  affected 
establishments. 

U.S.  Census  data  [43]  suggest  that 
total  employment  in  Landscaping 
Services  (NAICS  561730)  is  572,520, 
with  260,815  of  these  employees  (46 
percent)  working  at  establishments 
that  employ  fewer  than  20  employees 
and  311,705  (54  percent)  worldng  at 
establishments  that  employ  20 


employees  or  more.  To  estimate  the 
proportion  of  employees  in  NAICS 
561730  potentially  affected  by  the 
proposed  rule,  OSHA  used  BLS  data 
[38]  suggesting  that  there  are  a  total  of 
32,600  tree  trimmers  and  pruners  (SOC 
37-3013)  working  in  Landscaping 
Services  (NAICS  561730).  OSHA 
extrapolated  the  percentage  of 
employees  working  at  small  and  large 
establishments  in  all  establishments  in 
NAICS  561730  to  establishments  that 
employ  tree  trimmers  and  pruners, 
suggesting  that  there  are  14,851  (46 
percent  of  32,600)  employees  at  small 
establishments  and  17,749  (54  percent 
of  32,600)  at  large  establishments 
potentially  affected  by  the  final  rule. 
OSHA  then  used  CONSAD’s 
determination  of  the  proportion  of  these 
workers  who  are  doing  line-clearance 
tree-trimming  work,  suggesting  that  5 
percent  of  workers  at  small 
establishments  (768  workers)  and  81 
percent  of  workers  at  large 
establishments  (14,318  workers) 
perform  line-clearance  tree-trimming 
operations,  for  a  total  of  15,086 
employees  doing  line-clearance  tree¬ 
trimming  work  covered  by  the  final  rule. 

Table  19  presents  data  on  the 
numbers  of  affected  establishments  and 
employees  for  each  affected  industry. 
Across  all  industries,  an  estimated 
24,407  establishments  and  211,452 
employees  will  be  affected  by  the  final 
rule. 


Table  19— Profile  of  Affected  Establishments  and  Employees 


Industry  code 

Industry  name 

Affected 

firms 

Affected  es¬ 
tablishments 

Affected 

employees 

NAICS  234910  . 

Water,  Sewer,  and  Pipeline  Construction . 

1 

106 

1,021 

1,262 

NAICS  234920  . 

Power  and  Communication  Transmission  Line  Construction . 

2,870 

3,412 

34,740 

NAICS  234930  . 

Industrial  Nonbuilding  Structure  Construction  . 

158 

321 

1,846 

NAICS  234990  . 

All  Other  Heavy  Construction  . 

28 

791 

7,395 

NAICS  235310  . 

Electrical  Contractors . 

51 

1,945 

21 ,686 

NAICS  235910  . 

Structural  Steel  Erection  Contractors  . 

120 

786 

398 

NAICS  235950  . 

Building  Equipment  and  Other  Machine  Instaiiation  Contractors . 

202 

1,148 

373 

NAICS  235990  . 

All  Other  Special  Trade  Contractors . 

313 

3,150 

974 

NAICS  221110  . 

Electric  Power  Generation  . 

626 

2,171 

37,560 

NAICS  221120  . 

Electric  Power  Transmission,  Control,  and  Distribution  . 

1,232 

7,440 

64,179 

NAICS  2211  . 

Major  Publicly  Owned  Utilities  . 

277 

927 

8,582 

Various  . 

Industrial  Power  Generators  . 

197 

913 

17,372 

'’*’®The  category  “Major  Publicly  Owned 
Utilities”  does  not  have  its  own  NAICS  code.  In  this 
analysis,  OSHA  used  the  NAICS  code  2211,  which 
encompasses  both  privately  and  publicly  owned 
utilities,  to  refer  to  “Major  Publicly  Owned 
Utilities”  only,  as  OSHA  found  it  necessary  to 
account  for  the  costs  to  Major  Publicly  Owned 
Utilities  separately  from  the  costs  to  private 
utilities.  Similarly,  OSHA  used  NAICS  221110  and 
NAICS  221120  to  refer  to  privately  owned  utilities 
only,  even  though  those  NAICS  codes  include 
privately  and  publicly  owned  utilities. 

'*®®The  rule  will  affect  Major  Publicly  Owned 
Utilities  that  operate  in  OSHA  State-plan  States. 
(State-plan  States  cover  about  half  of  total  U.S. 


employment.  They  operate  their  own  OSHA- 
approved  occupational  safety  and  health  programs 
and  must,  under  formal  agreements  with  OSHA, 
impose  OSHA-equivalent  State  regulatory 
requirements  on  public  employers  operating  major 
publicly  owned  utilities  within  their  jurisdictions.) 

■*01)  BLS  Occupational  Employment  Statistics  data 
[34]  indicated  that  5  percent  of  establishments  in 
NAICS  561730  employ  Tree  Triimners,  and  BLS 
Quarterly  Census  of  Employment  and  Wages  |35] 
data  indicated  that  there  were  96,605 
establishments  in  NAICS  561730,  suggesting  that 
4,803  establishments  in  NAICS  561730  employ  tree 
trimmers.  The  portion  of  establishments  with  fewer 
than  20  employees  was  estimated  based  on  the 


distribution  of  establishment  sizes  in  NAICS 
561730  as  a  whole,  as  reported  in  the  2007  U.S. 
Census’s  Statistics  of  U.S.  Businesses  |43]. 

The  National  Arborist  Association 
subsequently  changed  its  name  to  the  National  Tree 
Care  Industry  Association. 

■*02  In  this  paragraph,  as  elsewhere  in  this  section 
of  the  preamble,  OSHA  is  presenting  ratios  in  a 
concise,  but  rounded,  format.  For  instance,  the  46 
percent  cited  is  more  precise  in  CONSAD’s 
analysis,  in  this  case  45.5556138  percent.  This  latter 
ratio  is  the  precise  ratio  of  numbers  in  the  CONSAD 
analysis.  OSHA  used  the  more  precise  numbers  in 
the  calculations  presented  in  this  FEA. 
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Table  19— Profile  of  Affected  Establishments  and  Employees— Continued 


Industry  code 

Industry  name 

Affected 

firms 

Affected  es¬ 
tablishments 

Affected 

employees 

SIC  0783  . 

Total  . 

Ornamental  Shrub  and  Tree  Services . 

309 

381 

15,086 

6,488 

24,407 

211,452 

Note:  Totals  may  not  equal  the  sum  of  the  components  due  to  rounding. 
Sources:  CONSAD  [5],  EIA  [49,  50],  U.S.  Census  [43]. 


As  shown  in  Table  19,  the 
construction  industries  with  the  largest 
numbers  of  affected  employees  are  the 
Power  and  Communication 
Transmission  Line  Construction  and 
Electrical  Contractors  industries,  which 
together  account  for  56,426  employees 
of  the  affected  workforce.  Other  affected 
construction  industries  include  All 
Other  Heavy  Construction,  Building 
Equipment  and  Other  Machine 
Installation  Contractors,  Industrial 
Nonbuilding  Structure  Construction, 
Structural  Steel  Erection  Contractors, 
Water,  Sewer,  and  Pipeline 
Construction,  and  All  Other  Special 
Trade  Contractors. 

Table  19  also  shows  that 
establishments  classified  as  utilities 
(namely  establishments  in  the  Electric 
Power  Generation  industry  (NAICS 
221110)  and  the  Electric  Power 
Transmission,  Control,  and  Distribution 
industry  (NAICS  221120))  account  for 
9,611  of  the  potentially  affected 
establishments  and  for  101,739  of  the 
potentially  affected  employees.  One 
commenter  questioned  whether  OSHA 
distinguished  between  electric  power 
generation  and  electric  power 
transmission  and  distribution  (Ex. 

0227).  OSHA  included  establishments 
classified  in  the  Electric  Power 
Generation  industry  (NAICS  221110) 
and  in  the  Electric  Power  Transmission, 
Control,  and  Distribution  industry 
(NAICS  221120),  and  the  Agency 
distinguished  between  them  in  the 
industrial  profile  and  in  the  costs  and 
economic  analysis. 

Table  19  also  shows  OSHA’s 
estimates  of  two  special  categories  of 
electric  generators  not  covered  in  the 
data  sources  used  for  Census  on  electric 
utilities:  Major  Publicly  Owned  Utilities 
and  Industrial  Power  Generators.  Table 
19  shows  that  that  there  are  927 
establishments  with  8,582  employees 
for  Major  Publicly  Owned  Utilities. 
Firms  in  the  Industrial  Power  Generator 
category  include  manufacturing  and 
other  industries  that  own  or  operate 
their  own  electric  power  generation, 
transmission,  or  distribution  systems  as 
a  secondary  part  of  their  business 
operations.  These  firms  account  for  913 
establishments  and  17,372  employees. 


Based  on  their  primary  business 
activity,  OSHA  classified  these 
establishments  in  the  following  industry 
sectors:  Oil  and  Gas  Extraction;  Mining; 
Water,  Sewer,  and  Other  Systems;  Food 
Manufacturing;  Wood  Product 
Manufacturing;  Paper  Manufacturing; 
Petroleum  and  Coal  Products 
Manufacturing;  Chemical 
Manufacturing;  Primary  Metal 
Manufacturing;  Wholesale  Trade, 

Durable  Goods;  Educational  Services; 
and  Hospitals. 

Finally,  Table  19  presents  figures  for 
the  numbers  of  affected  establishments 
and  employees  in  the  Ornamental  Shrub 
and  Tree  Services  industry.  As  noted 
previously,  OSHA  estimates  that  the 
final  rule  potentially  affects  381 
establishments  and  15,086  employees  in 
this  industry.  (Note  that  Table  19  does 
not  present  Census  data  for  all 
employees  and  establishments  in  the 
Ornamental  Shrub  and  Tree  Services 
industry,  but  rather  only  employees  and 
establishments  estimated  to  perform 
line-clearance  tree-trimming  operations. 
For  more  detail,  see  the  explanation  of 
OSHA’s  estimates  of  employees  and 
establishments  in  that  industry  earlier 
in  this  section  of  the  preamble.) 

E.  Benefits,  Net  Benefits,  and  Cost 
Effectiveness 

OSHA  expects  the  final  rule 
addressing  electric  power  generation, 
transmission,  and  distribution  work  to 
result  in  an  increased  degree  of  safety 
for  affected  employees  and  to  reduce  the 
numbers  of  accidents,  fatalities,  and 
injuries  associated  with  the  relevant 
tasks.  The  accidents,  fatalities,  and 
injuries  that  the  final  rule  will  prevent 
include  falls,  some  bums,  and  many 
electric-shock  incidents.  OSHA  also 
expects  the  final  rule  to  reduce  the 
severity  of  certain  injuries  that  the  final 
rule  will  not  prevent,  but  that  could  still 
occur  during  the  performance  of  some  of 
the  affected  work  procedures.  These 
injuries  include,  among  others,  injuries 
that  could  occur  as  a  result  of  an 
arrested  fall  and  some  burns  (for 
example,  burns  that  result  from 
employee  exposure  to  incident  energy 
from  an  electric  arc  greater  than  the 
employer’s  estimate). 


To  develop  estimates  of  the  benefits 
associated  with  the  proposed  rule, 
CONSAD  researched  and  reviewed 
potential  sources  of  useful  data. 
CONSAD,  in  consultation  with  the 
Agency,  determined  that  the  most 
reliable  data  somces  for  this  purpose 
were  reports  from  OSHA  fatality- 
catastrophe  accident  inspections 
contained  in  OSHA’s  IMIS,  and  the 
Census  of  Fatal  Occupational  Injuries 
(CFOI)  developed  by  the  Bureau  of 
Labor  Statistics. 

From  the  IMIS  and  CFOI  data, 
CONSAD  identified  and  analyzed 
injuries  and  fatalities  for  the  proposed 
rule.  CONSAD  based  this  analysis  on 
over  9  years  of  data  contained  in  these 
databases.  CONSAD  identified  relevant 
cases  in  the  databases  by  determining 
the  criteria  provided  in  the  databases 
that  would  apply  to  such  cases,  such  as 
the  type  of  the  injury,  the  occupation  of 
the  employee,  the  source  of  the  injury, 
and  the  industry  classification  of  the 
employer.  CONSAD  then  reviewed 
individual  accident  abstracts  to  make  a 
final  determination  whether  to  include 
the  accident  as  one  addressed  by  the 
proposed  rule.  The  final  report 
CONSAD  submitted  to  OSHA  includes 
a  complete  description  of  the 
methodological  approach  CONSAD 
used  for  analyzing  the  data  [5]. 

CONSAD’s  analysis  found  that,  on 
average,  the  IMIS  and  CFOI  databases 
recorded  74  fatalities  and  25  injuries 
annually  involving  circumstances 
directly  addressed  by  the  existing  or 
proposed  standards  [5].  These  figures 
likely  represent  underestimates  of  the 
injuries  addressed  by  this  mlemaking 
since  the  figures  are  cases  documented 
by  IMIS  and  CFOI  only.  As  explained 
later  under  this  heading  of  the  FEA, 
OSHA  adjusted  the  approach  used  in 
CONSAD’s  analysis  to  reflect  a  more 
accurate  estimate  of  the  number  of  total 
injuries  affected  by  this  rulemaking.'^^a 

The  number  of  injuries  addressed  by 
this  rulemaking  is  almost  certainly 
much  greater  than  the  number  included 


■’‘•^The  number  of  fatalities  addressed  by  this 
rulemaking  also  may  be  somewhat  higher,  but 
OSHA  does  not  currently  have  a  basis  for  estimating 
possible  fatalities  not  included  in  the  relevant  data 
sources. 
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in  CONSAD’s  analysis.  Generally,  the 
IMIS  database  includes  injuries  only 
when  the  incident  in  question  involves 
at  least  one  fatality  or  three  or  more 
hospitalizations.  However,  some 
individual  States  having  OSHA- 
approved  safety  and  health  plans  (for 
example,  California)  have  more 
stringent  reporting  requirements  than 
Federal  OSHA,  thereby  assuring  that  the 
IMIS  database  included  at  least  some 
single-injury  cases  (76  FR  36419).  For 
this  reason,  CONSAD  performed  an 
analysis  of  the  IMIS  fatality  and  injury 
data  from  California,  which  requires 
employers  to  report  all  injuries 
involving  hospitalization  [6].  This 
analysis,  which  includes  only  injuries 
that  involve  hospitalization,  found  that 
the  ratio  of  injuries  to  fatalities  was  over 
six  to  one.'*®'* 

Applying  this  ratio  to  the  number  of 
known  fatalities  addressed  by  this 
rulemaking,  OSHA  estimated  that  444 
relevant  serious  injuries  occur  annually. 
Note  that  even  this  figure  is  probably 
low  given  that  the  applied  ratio,  which 
OSHA  based  on  California  data,  did  not 
account  for  injuries  that  did  not  involve 
hospitalization  of  a  worker.  Thus, 

OSHA  estimates  that  74  fatalities  and 
444  serious  injuries  occur  annually 
among  employees  involved  in  electric 
power  generation,  transmission,  and 
distribution  work  addressed  by  the 
provisions  of  this  rulemaking. 

To  determine  whether  there  were  any 
significant  declines  in  fatalities  since 
the  time  period  of  the  CONSAD 
analysis,  OSHA  examined  available  BLS 
CFOI  data  for  the  years  1992  to  2011 
involving  the  electric  power, 
transmission,  and  distribution  industry, 
which  includes  all  private-sector 
electric  utilities.  OSHA  found  that  the 
number  of  fatalities  per  year  on  average 
was  10  percent  lower  than  for  the  time 
period  covered  by  the  original  CONSAD 
analysis.  Most  of  the  difference  between 
the  two  time  periods  was  due  to  a  single 
anomalous  year  (2009)  that  had  55 
percent  fewer  fatalities  than  any  other 
year  on  record  [8].  Based  on  these  data, 
OSHA  believes  its  earlier  estimate  of  the 
numbers  of  fatalities  and  injuries 
associated  with  work  addressed  by  this 
rulemaking  continues  to  be  accurate  for 
purposes  of  estimating  the  magnitude  of 
benefits  expected  as  a  result  of  the  final 

rule.495 


OSHA  relied  on  the  IMIS  data  for  California, 
and  not  the  IMIS  data  for  any  other  State,  because, 
for  the  period  covered  by  the  IMIS  data  on  vi'hich 
OSHA  based  its  benefits  determination,  those  data 
included  reasonably  complete  hospitalization 
information  only  from  California. 

""'SThe  Agency  also  emphasizes  that,  except  for 
firms  coming  into  compliance  with  provisions  of 
the  final  standard  in  advance  of  its  promulgation. 


To  determine  how  many  of  the  74 
fatalities  and  444  serious  injuries  the 
final  rule  would  prevent,  OSHA  relied 
on  CONSAD’s  probability  estimates, 
based  on  expert  judgment,  that  the 
existing  rule  or  the  proposed  rule  would 
prevent  a  given  accident  and  the  new 
rule  would  prevent  that  same  accident. 
CONSAD  estimated  the  probability  of 
prevention  on  a  case-by-case  basis,  and, 
therefore,  did  not  find  that  the  final  rule 
would  prevent  all  74  fatalities  and  444 
serious  injuries.  To  the  contrary, 
CONSAD’s  estimate  of  the  probability  of 
prevention  for  individual  accidents 
ranged  from  5  percent  to  95  percent  [5]. 
Based  on  its  review  of  CONSAD’s 
analysis,  OSHA  estimates  that  full 
compliance  with  the  existing  standards 
would  prevent  52.9  percent  of  the 
relevant  injuries  and  fatalities.  In 
comparison,  full  compliance  with  the 
final  rule  is  estimated  to  prevent  79 
percent  of  the  relevant  injuries  and 
fatalities.  Thus,  the  increase  in  safety 
provided  by  the  final  rule  would 
prevent  an  additional  19.75  fatalities 
and  118.5  serious  injuries  annually. 
Applying  an  average  monetary  value  of 
$62,000  per  prevented  injury  and  a 
value  of  $8.7  million  per  prevented 
fatality  (as  explained  later  under  the 
“Benefits”  heading  of  the  FEA),  OSHA 
estimates  a  monetized  benefit  of  $179.2 
million  per  year. 

A  number  of  commenters  addressed 
these  estimates.  For  example,  EEI 
submitted  a  posthearing  brief  suggesting 
that  the  IMIS  descriptions  on  which 
OSHA  relied  were  not  sufficiently 
reliable  or  detailed  (Ex.  0501).  EEI 
suggested  as  an  alternative  using  the 
citations  and  investigative  files 
generated  by  compliance  officers  in 
OSHA’s  field  offices. 

As  EEI  notes,  reports  generated  by 
compliance  officers  serve  as  the  basis  of 
the  IMIS  data.  Other  advantages  of  the 
IMIS  data  are  that  OSHA  reviews  the 
data  to  ensure  employee  privacy,  and 
the  data  are  readily  available  to  the 
public.  As  stated  earlier,  OSHA  also 
accounted  for  uncertainties  in  the  IMIS 
data  by  estimating  the  probability  of 
prevention  for  each  accident  and  did 
not  assume  that  the  existing  or  final  rule 
was  certain  to  prevent  any  accident. 
While  the  IMIS  reports  may  be 
incomplete  in  that  OSHA  compliance 
officers  investigate  only  accidents 
resulting  in  fatalities  or  multiple 
hospitalizations,  OSHA  believes  IMIS 


the  passage  of  time  should  not  affect  significantly 
the  relevant  pattern  of  fatalities  and  injuries 
underlying  the  data.  To  the  extent  that  higher  rates 
of  prepromulgation  compliance  than  estimated  in 
the  FEA  occurred,  the  expected  benefits  of  the 
standard  may  be  lower,  but  so  would  the  costs  of 
compliance  and  economic  impact. 


reports  are  one  of  the  best  available 
sources  for  assessing  the  types  and 
causes  of  serious  accidents.  OSHA  used 
IMIS  data  for  benefit  assessments  in  a 
number  of  previous  economic  analyses, 
including  the  original  benefits  analysis 
for  the  existing  general  industry 
standard  for  Electric  Power  Generation, 
Transmission,  and  Distribution 
(§  1910.269),  which  OSHA  promulgated 
in  1994.496 

EEI  also  suggested  that  OSHA  should 
separately  determine  benefits  for  each 
individual  hazard  affected  by  this 
rulemaking  (Ex.  0227). 

In  response,  OSHA  added  for  this 
FEA  some  analysis  of  the  benefits 
associated  with  reducing  burn  injuries 
under  the  final  rule  (see  the  discussion 
under  this  heading  of  the  FEA). 

However,  OSHA  did  not  rely  on  a 
further  hazard-by-hazard  analysis  in 
computing  benefits  for  its  main  analysis. 
Fundamentally,  most  of  the  fatalities 
and  injuries  prevented  by  the  final  rule 
relate  to  the  single  hazard  of  electric 
shock,  and  the  final  rule  uses  a  variety 
of  provisions,  some  redundant,  to 
prevent  those  fatalities  and  injuries. 
Redundancy  is  a  fundamental  principle 
of  safety  systems — safety  professionals 
do  not  rely  on  a  single  mechanism  to 
prevent  fatalities,  but  instead  use  more 
than  one  method  to  assure  that  the 
failure  of  a  single  mechanism  does  not 
lead  to  harm.  As  a  result,  OSHA  cannot 
separately  estimate  the  number  of 
injuries  or  fatalities  prevented  by  each 
of  the  specific  provisions  that,  taken 
together,  address  the  same  basic  hazard. 
A  hypothetical  example  may  clarify  this 
point.  Suppose  we  know  with  certainty 
that  the  addition  of  a  training  provision 
alone  will  reduce  fatalities  by  20 
percent.  Suppose  that  we  also  know  that 
the  addition  of  a  host-contractor 
provision  alone  will  reduce  fatalities  by 


further  support  its  argument  that  reliance 
on  the  IMIS  data  was  improper,  EEI  questioned 
whether  CONSAD  “appreciatejd]  and  considerjed] 
the  distinction  between  the  power  generation,  and 
power  transmission  and  distribution,  industries” 
(Ex.  0227).  Thus,  EEI  criticized  CONSAD’s  “review 
[of]  the  IMIS  accident  database  for  the  time  period 
January  1994  through  April  2000,  to  ascertain  the 
extent  to  which  these  power  generation, 
transmission,  and  distribution  accidents  would 
have  been  preventable  under  the  existing  power 
generation,  transmission,  and  distribution 
standards,  and  if  the  proposed  revisions  to  these 
standards  were  implemented”  (id.,  internal  citation 
omitted).  EEI’s  assertion  is  baseless.  In  the  final 
rule,  OSHA  properly  relied  on  the  IMIS  data,  which 
reveals  that  the  injuries  and  fatalities  suffered  by 
workers  performing  power  generation, 
transmission,  and  distribution  work  result  from 
electric  shocks,  burns  from  electric  arcs,  and  falls, 
as  well  as  other  types  of  harmful  accidents, 
including  accidents  involving  employees  struck  by, 
stnick  against,  and  caught  between  objects.  OSHA 
also  properly  relied  on  the  IMIS  data  to  form  its 
conclusion  regarding  the  net  benefits  of  complying 
with  the  final  rule. 
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20  percent.  It  is  perfectly  possible  that 
the  addition  of  both  provisions  v^rill 
reduce  fatalities  by  30  percent  (rather 
than  40  percent)  because  host-contractor 
communications,  in  part,  reduce  the 
need  for  training  and,  likewise,  training 
somewhat  reduces  the  need  for  host- 
contractor  communications.  However, 
in  this  situation,  there  is  no  correct 
answer  as  to  the  extent  to  which  each 
provision  independently  reduces 
fatalities  because  the  two  provisions  are 
partially  redundant  and  overlapping.  In 
any  event,  this  kind  of  hypothetical 
knowledge  about  the  separate  effects  of 
each  provision  in  a  rule  is  rarely,  if  ever, 
available.  In  light  of  these  limitations, 
OSH  A  typically  estimates  the  joint 
effects  of  all  of  the  provisions  (that  is, 
the  benefits  of  the  final  rule  in  its 
entirety).  See  Section  II.D,  Significant 
Risk  and  Reduction  in  Risk,  earlier  in 
this  preamble,  for  additional  discussion. 

Despite  these  impediments  to  a 
provision-by-provision  benefits 
analysis,  in  an  effort  to  ensure  the 
transparency  of  its  analysis,  OSHA 
reviewed  and  reanalyzed  each  IMIS 
accident  from  1995  and  later  from  the 
CONSAD  report  [5]  and,  based  on  those 
results,  provided  a  supplemental 
“Break-Even  Sensitivity  Analysis, 
Including  Provision-by- Provision 
Analysis  of  Benefits,”  in  an  appendix 
under  this  heading  of  the  FEA.  OSHA 
undertook  this  additional  analysis  for 
two  reasons:  (1)  It  adds  a  provision-by- 
provision  analysis  to  the  calculation  of 
the  rule’s  aggregate  probability  of 
accident  prevention,  enabling  OSHA  to 
tie  analysis  of  the  accidents  more 
closely  to  individual  provisions  or 
groups  of  provisions;  and  (2)  it  enables 
OSHA  to  calculate  the  percentages  of 
accidents  that  need  to  be  prevented  to 
assure  that  a  given  provision,  or 
combination  of  provisions,  will  pay  for 
itself,  or  themselves,  and  to  then  discuss 
the  likelihood  of  achieving  that  level  of 
prevention. 

OSHA  presents  the  results  of  the 
supplemental  analysis  in  detail  in  the 
appendix.  In  short,  the  break-even  level 
of  accident  prevention  needed  for  the 
benefits  to  exceed  costs  for  various 
provisions  ranged  between  0.8  percent 
for  minimum  approach  distances  and 
18.5  percent  for  arc- flash  protection. 
With  an  accounting  for  joint  prevention 
by  multiple  provisions,  the  break-even 
analysis  results  ranged  between  2.3 
percent  for  aerial  lift  fall  protection  and 
23.8  percent  for  arc-flash  protection. 
OSHA  concludes  in  the  appendix  that 
the  benefits  of  this  rule’s  provisions  will 
exceed  these  break-even  levels.  For 
instance,  if  there  is  full  compliance  with 
the  combination  of  provisions  intended 
to  protect  against  arc-flash  related 


accidents,  then  there  should  be  no 
fatalities  and  very  few  or  no  serious 
injuries  involving  arc  flash. 

However,  OSHA  did  not  rely  on  the 
supplemental  analysis  to  meet  any  OSH 
Act  legal  test  for  the  final  rule  or  to 
determine  costs  and  benefits  of  the  final 
rule.  As  discussed  in  Section  IV,  Legal 
Authority,  earlier  in  this  preamble, 

OSHA  must  demonstrate  that  a  safety  or 
health  standard  substantially  reduces  a 
significant  risk  of  material  harm  in  the 
workplace  (see  Lockout/Tagout  II,  37 
F.3d  665,  668-69  (D.C.  Cir.  1994)),  and 
the  supplemental  analysis  cannot  serve 
this  purpose.  As  explained  earlier  in 
this  preamble  (Section  II.D,  Significant 
Risk  and  Reduction  in  Risk),  OSHA 
concluded  that  the  final  rule  will 
substantially  reduce  significant  risk 
based  on  the  19.75  fatalities  and  118.5 
serious  injuries  that  this  FEA 
demonstrates  the  final  rule  will  prevent 
each  year,  a  conclusion  OSHA  cannot 
draw  from  the  supplemental  analysis. 
Accordingly,  the  supplemental  analysis 
focuses  on  the  percentage  of  potential 
benefits  individual  provisions  must 
achieve  for  the  benefits  of  those 
provisions  to  break  even  with  the  costs 
of  those  provisions. 

EEI  also  asserted  that  an  individual 
accident  case  CONSAD  reviewed  did 
not  clearly  establish  the  benefits  of  the 
final  standard  (Exs.  0227,  0501).  EEI 
maintained  that  CONSAD’s  judgment  in 
the  review  of  this  case  was  unreliable 
(id.). 

Reviewing  cases  will  inevitably 
involve  professional  judgment  based  on 
limited  information,  with  the  results 
described  reasonably  only  in 
probabilistic  terms.  The  Agency  stands 
by  that  professional  judgment  with 
respect  to  this  accident.  Moreover,  EEI’s 
narrow  focus  on  an  individual  accident 
is  misplaced.  OSHA’s  professional 
judgment,  as  a  whole,  provides  a 
substantial  body  of  evidence  to  support 
the  standard.  The  Agency’s  analysis 
recognizes  that  full  compliance  with  the 
existing  standard  would  prevent  a 
number  of  fatalities  and  injuries. 
Nonetheless,  the  Agency  believes  that  a 
close  reading  of  the  accident  abstracts, 
as  embodied  in  its  final  analysis, 
indicates  that  the  final  standard  will 
prevent  about  half  of  the  remaining 
cases.  Therefore,  the  Agency  believes  its 
approach  represents  the  use  of  the  best 
available  techniques  applied  to  the  best 
available  data.  (See  Tr.  83-84.) 

OSHA  also  believes,  based  on  its 
supplemental  analysis  of  benefits  (see 
the  appendix  under  this  heading  of  the 
FEA),  that  its  main  analysis  represents 
a  low  estimate  of  benefits.  In  this  regard, 
the  supplemental  analysis  found  that 
fatalities  and  serious  injuries  from 


climbing-fall-protection,  minimum 
approach-distance,  and  arc-flash-related 
accidents  are  virtually  impossible  if 
there  is  full  compliance  with  the  final 
rule,  and  that,  if  there  is  full 
compliance,  the  final  rule  will  prevent 
40.8  of  the  74  annual  fatalities,  and 
245.1  of  the  444  annual  serious  injuries, 
addressed  by  the  final  rule  (see  Table  7 
in  supplemental  analysis).  As  such, 
OSHA  interprets  the  supplemental 
analysis  as  indicating  that  OSHA’s 
estimate  is  conservative,  based  on  the 
CONSAD  analysis,  that  this  final  rule 
will  prevent  19.75  of  the  74  annual 
fatalities,  and  118.5  of  the  444  annual 
serious  injuries,  addressed  by  the  final 
rule. 

One  commenter  stated  that,  in  the 
proposal,  OSHA  relied  on  data  from 
1991  to  1998,  and  that  this  data  was 
inadequate  to  show  the  benefits 
associated  with  the  promulgation  of 
§  1910.269  in  1994  (Ex.  0180). 

The  premise  of  the  comment  is 
incorrect.  The  underlying  CONSAD 
analysis  of  data  covers  the  period  from 
1984  to  2001,  and,  therefore,  provides 
nearly  7  years  of  post-1994  experience 
(not  3  years,  as  asserted  by  tbe 
commenter). 

One  commenter,  Frank  Brockman  of 
the  Farmers  Rural  Electric  Cooperative 
Corporation,  asserted  that,  from 
experience,  only  a  small  number  of 
fatalities  arose  from  situations  that  did 
not  represent  violations  of  existing  rules 
(Ex.  0173). 

In  response  to  Mr.  Brockman’s 
comments,  OSHA  first  notes  that  its 
analysis  draws  from  a  nationwide  pool 
of  data  that  will  likely  exceed  any 
individual’s  personal  experience. 
Second,  although  most  of  the  existing 
cases  are  preventable  by  full  compliance 
with  existing  standards,  as  explained 
more  fully  in  the  supplemental  analysis, 
there  remain  a  number  of  accidents 
unaffected  by  existing  standards  that  the 
final  rule  will  affect;  and,  even  though 
full  compliance  with  existing  standards 
might  prevent  an  accident,  new 
requirements  in  the  final  rule,  like  the 
information-transfer  and  job-briefing 
provisions,  will  make  it  easier  to  assure 
full  compliance  with  existing  standards. 

Another  commenter  suggested  that 
OSHA’s  estimate  in  the  PRIA  was  likely 
an  overestimate  of  the  benefits  because 
the  Agency  assumes  full  compliance: 

The  estimated  prevention  of  19  fatalities 
and  116  injuries  is  a  likely  overstatement  of 
benefits  of  this  rulemaking  because  it  based 
on  an  estimate  of  full  compliance  with  tbe 
new  regulation.  70  Fed.  Reg.  34894.  Clearly 
from  the  description  provided  of  the  actual 
record  of  fatalities  and  injuries,  failure  of 
compliance  with  the  current  mle  is  the 
primary  reason  lives  were  endangered.  A 
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more  candid  analysis  would  estimate  the 
compliance  rate  as  a  part  of  the  calculation, 
which  is  likely  50  percent  to  95  percent  if 
OSHA’s  analysis  of  training  compliance  was 
used.  [Ex.  0240] 

In  response  to  this  comment  OSHA 
concludes,  based  on  its  analysis,  that 
compliance  with  the  final  standard,  as 
a  whole,  will  reduce  fatalities  and 
injuries  to  a  greater  extent  than 
compliance  with  the  existing  standard, 
as  a  whole.  Moreover,  when  performing 
an  analysis  of  the  economic  feasibility 
of  a  standard,  it  is  necessary  to  assume 
full  compliance  with  the  standard. 
Otherwise,  the  Agency  could  always 
find  a  standard  economically  feasible  by 
assuming  that  employers  for  whom  it 
was  not  feasible  would  not  comply  with 
the  standard. 

To  estimate  the  monetary  value  of 
preventing  a  fatality,  OSHA  followed 
the  Office  of  Management  and  Budget’s 
(OMB)  recommendation  (OMB  Circular 
A-4,  [30])  to  rely  on  estimates 
developed  using  a  methodology  based 
on  the  willingness  of  affected 
individuals  to  pay  to  avoid  a  marginal 
increase  in  the  risk  of  a  fatality. 

To  develop  an  estimate  using  the 
willingness-to-pay  approach,  OSHA 
relied  on  existing  studies  of  the  imputed 
value  of  fatalities  avoided  based  on  the 
theory  of  compensating  wage 
differentials  in  the  labor  market.  These 
studies  rely  on  certain  critical 
assumptions  for  their  accuracy, 
particularly  that  workers  understand  the 
risks  to  which  they  are  exposed,  and 
that  workers  have  legitimate  choices 
between  high-risk  and  low-risk  jobs. 
These  assumptions  are  rarely  accmate 
in  actual  labor  markets.  A  number  of 
academic  studies,  summarized  in 
Viscusi  and  Aldy  [53],  show  a 
correlation  between  job  risk  and  wages, 
suggesting  that  employees  demand 
monetary  compensation  in  return  for  a 
greater  risk  of  injury  or  fatality.  The 
estimated  tradeoff  between  lower  wages 
and  marginal  reductions  in  fatal 
occupational  risk — that  is,  workers’ 
willingness  to  pay  for  marginal 
reductions  in  such  risk — yields  an 
imputed  value  of  an  avoided  fatality:  the 
willingness-to-pay  amount  for  a 
reduction  in  risk  divided  by  the 
reduction  in  risk.  OSHA  used  this 
approach  in  many  recent  proposed  and 
final  rules.  (See,  for  example,  69  FR 
59306  (Oct.  4,  2004)  and  71  FR  10100 
(Feb.  28,  2006),  the  preambles  for  the 
proposed  and  final  Hexavalent 
Chromium  rules.) 


Agency  used  the  willingness-to-pay 
approach  in  the  PRIA  for  this  rule  as  well.  In 
estimating  the  value  of  preventing  a  fatality  in  the 
PRLA,  OSHA  relied  on  an  estimate  by  EPA,  which 


OSHA  reviewed  the  available  research 
literature  on  willingness  to  pay.  Viscusi 
and  Aldy  conducted  a  metaanalysis  of 
studies  in  the  economics  literature  that 
used  a  willingness-to-pay  methodology 
to  estimate  the  imputed  value  of  life¬ 
saving  programs,  and  concluded  that 
each  fatality  avoided  should  have  a 
value  of  approximately  $7  million  in 
2000  dollars  [53].  Using  the  U.S.  Bureau 
of  Economic  Analysis’  Gross  Domestic 
Product  Deflator  [31],  this  $7  million 
base  number  in  2000  dollars  yields  an 
estimate  of  $8.7  million  in  2009  dollars 
for  each  fatality  avoided.  This  Value  of 
a  Statistical  Life  estimate  also  is  within 
the  range  of  the  substantial  majority  of 
such  estimates  in  the  literature  ($1 
million  to  $10  million  per  statistical  life, 
as  discussed  in  OMB  Circular  A-4  [30]). 

Workers  also  place  an  implicit  value 
on  nonfatal  occupational  injuries  or 
illnesses  avoided.  This  value  reflects  a 
worker’s  willingness  to  pay  to  avoid 
monetary  costs  (for  medical  expenses 
and  lost  wages)  and  quality-of-life 
losses.  Viscusi  and  Aldy  found  that 
most  studies  had  estimates  in  the  range 
of  $20,000  to  $70,000  per  injury,  and 
several  studies  had  even  higher  values 
[53].  The  measure  of  nonfatal  job  risks 
used  partly  explains  the  range  of  values: 
some  studies  use  an  overall  injury  rate, 
and  other  studies  use  only  injuries 
resulting  in  lost  workdays.  The  injuries 
prevented  by  this  final  rule  generally 
will  be  hospitalized  injuries,  which  are 
likely  to  be  more  severe,  on  average, 
than  other  lost-workday  injuries.  In 
addition,  this  final  rule  will  reduce  the 
incidence  of  burn  injuries,  which  tend 
to  be  severe  injuries,  involving  more 
pain  and  suffering,  more  expensive 
treatments,  and  generally  longer 
recovery  periods  than  other  lost- 
workday  injuries.  Thus,  for  this 
rulemaking,  OSHA  believes  it  is 
reasonable  to  select  an  estimated  value 
of  a  statistical  injury  in  the  upper  part 
of  the  reported  range  of  estimates. 
OSHA,  accordingly,  uses  a  base  number 
of  $50,000  in  2000  dollars.  Updating 
this  estimate  using  the  Gross  Domestic 


made  an  earlier  attempt  to  summarize  the 
willingness-to-pay  literature  (70  FR  34901).  For  the 
FEA,  the  Agency  went  directly  to  the  underlying 
literature,  a  recent  summary  by  Viscusi  and  Aldy 
[53],  to  update  its  valuation.  The  estimate  in  the 
PRIA  equaled  S6.8  million  per  fatality  prevented  in 
2003  dollars;  this  amount  would,  in  turn,  equal  S7.9 
million  in  2009  dollars.  The  difference  between  the 
underlying  valuation  used  in  the  PRIA  and  the 
underlying  valuation  used  in  this  FEA  is  not 
significant  for  the  purposes  of  OSHA’s  analysis  of 
the  final  rule.  In  the  PRIA,  OSHA  used  Viscusi  and 
Aldy  [53]  for  valuing  injuries,  but  not  for  valuing 
fatalities.  For  this  FEA,  OSHA  used  recent  Viscusi 
and  Aldy  [53]  for  valuing  both  injuries  and  fatalities 
because  Viscusi  and  Aldy  is  more  recent  than  the 
EPA  estimated  used  in  the  PRIA. 


Product  deflator  [31],  OSHA  estimates  a 
value  of  $62,000  per  prevented  injury. 

Frank  Brockman  of  the  Farmers  Rural 
Electric  Cooperative  Corporation 
commented  that  OSHA  has  “vastly 
overestimated’’  the  valuation  of 
fatalities,  citing  the  National  Safety 
Council’s  (NSC)  valuation  of  $1  million 
per  fatality  [26],  which  he  claimed  was 
a  more  “realistic”  estimate  of  the  “cost” 
of  a  fatality  (Ex.  0173).  The  comment er 
did,  however,  suggest  a  substantially 
larger  estimate  of  the  cost  of  injury, 
$250,000,  as  perhaps  being  more  typical 
of  the  electric  power  industry. 

The  Agency  notes  that  the  concept  of 
valuation  of  benefits  in  question  is 
fundamentally  different  than  a  simple 
loss  of  wages  and  medical  costs,  or  what 
is  sometimes  referred  to  as  the  “direct 
cost”  approach.  As  stated  on  the  NSC 
Web  site  after  introducing  their  $1 
million  (updated  to  $1.29  million  for 
2009  dollars)  figure: 

[This  estimate]  should  not  be  used, 
however,  in  computing  the  dollar  value  of 
future  benefits  due  to  traffic  safety  measures 
because  they  do  not  include  the  value  of  a 
person’s  natural  desire  to  live  longer  or  to 
protect  the  quality  of  one’s  life.  That  is,  the 
economic  loss  estimates  do  not  include  what 
people  are  willing  to  pay  for  improved  safety. 
Work  has  been  done  to  create  the  necessary 
theoretical  groundwork  and  empirical 
valuation  of  injury  costs  under  the 
“willingness  to  pay”  or  comprehensive  cost 
concept.  [26] 

The  NSC’s  statement  validates  the 
Agency’s  decision  to  use  the 
willingness-to-pay  approach  in  valuing 
benefits. 

Finally,  OSHA  notes  that  although  the 
Agency  lacks  a  complete  body  of  data 
specific  to  the  electric  power  industry 
that  reflects  the  economic  loss  involved 
in  the  types  of  injuries  these  workers 
will  frequently  encounter,  its  estimate  of 
the  value  of  preventing  an  injury  may 
well  be  understated.  As  Dr.  Mary 
Capelli-Schellpfeffer  testified  at  the 
hearings: 

Then  this  figure.  Figure  4,  takes  us  to  an 
illustration  of  a  real  patient  case,  where  the 
worker  was  in  a  600  volt  scenario,  in  a  power 
generation  facility,  and  this  is  the  human 
consequence — not  the  staged  consequence, 
but  the  human  consequence — of  being  in  an 
electric  shock  and  electric  arc  event,  where 
the  injuries  are  severe. 

*  ic  *  *  -k 

So  in  Figure  4  the  extent  of  the  injury  that 
can  follow  an  arc  exposure  is  readily 
appreciated.  Eyes,  ears,  faces,  skin,  limbs, 
and  organs  are  affected.  Basic  bodily 
function,  including  the  ability  to  breathe,  eat, 
urinate,  and  sleep  are  completely  changed. 

For  this  patient  initial  medical  treatment 
costs  more  than  $650,000  including  five 
surgeries;  $250,000  for  reconstructive 
surgeries  as  an  outpatient;  and  subsequent 
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admissions  and  $250,000  for  five  years  of 
rehabilitation,  including  over  100  physician 
visits  and  numerous  therapy  sessions. 

These  costs  represent  only  direct  medical 
expenditures,  without  inclusion  of  indirect 
employer  and  family  costs.  [Tr.  185-186 ‘‘sa] 

OSHA  estimates  the  net  monetized 
benefits  of  the  final  rule  at  $129.7 
million  annually  ($179.2  million  in 
benefits  minus  $49.5  million  in  costs). 
These  net  benefits  exclude  any 
unquantified  benefits  associated  with 
revising  existing  standards  to  provide 
updated,  clear,  and  consistent 
regulatory  requirements.  Given  that 
monetized  benefits  are  nearly  four  times 
larger  than  the  estimated  costs  of  the 


standard,  the  total  estimated  benefits  of 
the  standard  could  be  approximately 
four  times  smaller  than  CDSHA’s 
estimate,  and  the  rule  would  still  retain 
positive  net  monetized  benefits.  Thus, 
benefits  would  exceed  costs  even  if  the 
new  rule  prevented  no  more  than  5.5 
fatalities  and  29.6  serious  injuries  per 
year.  This  number  is  significantly  less 
than  the  19.75  fatalities  and  118.5 
serious  injuries  that  OSHA  estimates  the 
final  rule  will  prevent.  Further,  as 
explained  earlier,  the  supplemental 
analysis  suggests  that  there  are  far  more 
than  19.75  fatalities  and  118.5  serious 
injuries  that  this  final  rule  will  prevent. 
Finally,  for  reasons  discussed  in  the 


supplemental  analysis,  full  compliance 
with  the  existing  rule  will  not  prevent 
certain  accidents  the  final  rule  will 
prevent,  and  although  compliance  with 
the  existing  rule  might  prevent  some 
accidents,  full  compliance  with  the  final 
rule  will  make  it  more  likely  that 
employers  will  comply  with  the  existing 
rule.  As  a  result,  OSHA  is  confident  that 
benefits  of  the  final  rule  exceed  the 
costs. 

Table  20  and  Table  21  provide  an 
overview  of  the  estimated  benefits 
associated  with  this  final  rule.  Table  22 
shows  costs  and  benefits  of  the  final 
rule,  in  2009  dollars,  for  the  first  10 
years  after  the  rule  becomes  effective. 


Table  20— Net  Benefits  and  Cost  Effectiveness 


Annualized  costs: 

7  Percent 

3  Percent 

Calculating  Incident  Energy  and  Arc-Hazard  Assessment  (Arc- 

$2.2  million  . 

$1 .8  million. 

Hazard  Assessment). 

Provision  of  Arc-Flash  Protective  Equipment  . 

17.3  million  . 

15.7  million. 

Fall  Protection  . 

0.6  million  . 

0.4  million. 

Host-Contractor  Communications  . 

17.8  million  . 

17.8  million. 

Expanded  Job  Briefings  . 

6.7  million  . 

6.7  million. 

Additional  Training  . 

3.0  million  . 

2.7  million. 

Other  Costs  for  Employees  not  Already  Covered  by  §  1910.269  ... 

0.2  million  . 

0.2  million. 

MAD  Costs  . 

1 .8  million  . 

1 .8  million. 

Total  Annual  Costs  . 

49.5  million  . 

47.1  million. 

Annual  Benefits; 

Number  of  Injuries  Prevented  . 

118.5 . 

118.5. 

Number  of  Fatalities  Prevented  . 

19.75  . 

19.75. 

Monetized  Benefits  (Assuming  $62,000  per  Injury  and  $8.7  Million 

179.2  million  . 

179.2  million. 

per  Fatality  Prevented. 

OSHA  Standards  that  Are  Updated  and  Consistent  . 

Unquantified . 

Unquantified. 

Total  Annual  Benefits . 

118.5  injuries  and  19.75  fatalities 
prevented. 

118.5  injuries  and  19.75  fatalities 
prevented. 

Net  Benefits  (Benefits  minus  Costs); . 

129.7  million  . 

Compliance  with  the  final  rule  will 
result  in  the  prevention  of  one 
fatality  and  6  injuries  per  $2.5 
million  in  costs,  or,  alternatively, 
$3.62  of  benefits  per  dollar  of 
costs. 

132.0  million. 

Note:  Totals  may  not  equal  the  sum  of  the  components  due  to  rounding. 
Sources:  Provided  in  text. 


Table  21— Overview  of  Annual  Benefits 


Injuries 

Fatalities 

Total  Addressed  by  the  Final  Rule  . 

Preventable  through  Full  Compliance  with  Existing  Standards  (52.9  percent)  . 

Additional  Preventable  with  Full  Compliance  with  Final  Rule  (26.1  percent) . 

Monetized  Benefits  (Assuming  $62,000  per  Injury  and  $8.7  million  per  Fatality  Prevented)  . 

Total  Monetized  Benefits  . 

444  . 

235  . 

118.5  . 

$7.3  million  . 

74. 

39. 

19.75. 

$171.8  million. 

$179.2  million. 

Notes:  (1)  Totals  may  not  equal  the  sum  of  the  components  due  to  rounding. 

(2)  Additional  benefits  associated  with  this  rulemaking  involve  providing  OSHA  standards  that  are  updated,  clear,  and  consistent. 
Source;  CONSAD  [5]. 


'’***  OSHA  concludes  that  it  conservatively 
underestimated  benefits  using  its  willingness-to-pay 
valuation  of  862,000  per  injiuy.  First,  a  study  of 
burn  injuries  (Ex.  0424)  indicated  that,  between 
1991  and  1993,  the  average  medical  cost  for  burns 
was  839,533.  Adjusting  for  inflation  (to  2009 


dollars)  using  the  Medical  Services  Consumer  Price 
Index  raises  this  cost  to  876,694.  Second,  OSHA 
calculated  an  alternative  willingness-to-pay 
valuation  using  a  sensitivity  analysis  that  assumed 
that  25  percent  of  bum  injuries  were  sufficiently 
severe  as  to  equal  58.3  percent  of  a  statistical  VEilue 


of  a  life  for  a  severe  nonfatal  medical  event  122).  If 
OSHA  used  this  alternative  formulation,  the  total 
benefits  of  the  mle  would  increase  from  8179 
million  to  8328  million. 
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Table  22— Costs  and  Benefits  Over  Time 

[Millions  of  2009$] 


Year  1 

Year  2 

Year  3 

Year  6 

Year  7 

Year  8 

Year  9 

Year  10 

Total  Costs* . 

Monetized  Benefitst . 

$107.9 

179.2 

$20.3 

179.2 

$22.6 

179.2 

$20.3 

179.2 

$75.5 

179.2 

$22.6 

179.2 

$22.6 

179.2 

$20.3 

179.2 

$75.5 

179.2 

$20.3 

179.2 

*  Costs  after  the  first  year  will  vary  as  a  result  of  the  estimated  cycle  of  protective  equipment  replacement:  2  years  for  faceshields  and  bala¬ 
clavas,  4  years  for  flame  resistant  apparel,  and  5  years  for  body  harnesses  and  positioning  straps, 
t  Assuming  $62,000  per  injury  and  $8.7  million  per  fatality  prevented. 


Additional  benefits  associated  with 
this  rule  involve  providing  updated, 
clear,  and  consistent  safety  standards 
regarding  electric  power  generation, 
transmission,  and  distribution  work  to 
relevant  employers,  employees,  and 
interested  members  of  the  public.  The 
existing  OSHA  standards  for  the 
construction  of  electric  power 
transmission  and  distribution  systems 
(Subpart  V)  are  over  30  years  old  and 
inconsistent  with  the  more  recently 
promulgated  standard  addressing  repair 
and  maintenance  work  in  §  1910.269. 
OSHA  believes  that  the  updated 
standards  are  easier  to  understand  and 
to  apply  than  the  existing  standards  and 
will  improve  employee  safety  by 
facilitating  compliance. 

As  explained  earlier,  inconsistencies 
between  Subpart  V  and  §  1910.269  can 
create  numerous  difficulties  for 
employers  and  employees.  The  benefits 
associated  with  providing  updated, 
clear,  and  consistent  safety  standards 
are  likely  substantial,  but  OSHA  did  not 
monetize  or  quantify  them. 

The  Small  Business  Advocacy  Review 
Panel  (which  OSHA  convened  for  this 
rulemaking  in  accordance  with  the 
provisions  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (Pub.  L.  104-121),  as  codified  at  5 
U.S.C.  601  etseq.)  (Ex.  0019  [29])  and 
others  (see,  for  example.  Ex.  0227) 
expressed  concern  about  the  balance  of 
risk  and  costs  in  employing  protective 
equipment  to  prevent  arc-related  bums. 

In  response  to  this  concern,  the 
Agency  performed  an  analysis  of  burn 
injuries  in  the  electric  power  and 
distribution  industry  to  specifically 
estimate  the  effect  of  the  final  rule  on 
preventing  burns  from  electric  arcs  or 
on  reducing  the  severity  of  any  arc- 
related  injuries  sustained  by  workers. 

To  assess  the  effectiveness  of  the  final 
rule  in  preventing  fatalities  associated 
with  bums  from  exposme  to  electric 
arc-related  accidents,  OSHA  reviewed 
IMIS  accident  reports  already  in  the 
record  for  the  period  January  1991 
through  December  1998  (Ex.  0004).'*®® 


As  previously  indicated,  the  Agency  reviewed 
more  recent  BLS  CFOI  data  to  verify  the  continued 
relevance  of  the  IMIS  data  on  which  OSHA  relied 
in  the  proposed  and  final  rules. 


OSHA  identified  99  accidents  that 
involved  burns  from  arcs  from  energized 
equipment  faults  or  failures,  resulting  in 
21  fatalities  and  94  hospitalized  injuries 
[8].  Based  on  this  data,  OSHA  estimates 
that  an  average  of  at  least  8  burn 
accidents  occur  each  year  involving 
employees  doing  work  covered  by  tbis 
final  rule,  leading  to  12  nonfatal  injuries 
and  2  fatalities  per  year  [id.).  Of  the 
reports  indicating  the  extent  of  the  burn 
injury,  75  percent  reported  third-degree 
burns  [id.).  Proper  protective  equipment 
and  clothing  would  reduce  the  number 
of  fatalities  and  the  severity  of  these 
injnries. 

Based  on  the  description  of  the 
accidents  contained  in  the  IMIS  reports, 
OSHA  determined  that  the  IMIS  reports 
indicate  that  compliance  with  the  final 
rule  would  prevent  11  of  the  21 
fatalities  either  by  averting  the  injury 
altogether  (2  cases)  or  by  reducing  the 
severity  of  nonfatal  injuries  (9  cases). 
The  IMIS  accident  reports,  therefore, 
indicate  that  the  final  rule  will  prevent 
1.14  burn-related  fatalities  a  year.^®® 

A  comparison  of  the  total  number  of 
IMIS  fatal  accidents  covered  by  the  final 
rule  and  the  number  of  comparable 
fatalities  reported  in  the  BLS  CFOI  data 
suggests  that  IMIS  undercounts  fatality 
numbers  related  to  electric  power 
generation  by  about  41  percent  [5,8]. 
Increasing  the  number  of  preventable 
fatalities  by  this  factor  (1.00/(1.00-0.41) 
=  1.69)  results  in  an  estimate  of  1.92 
bum  fatalities  per  year  averted  under 
the  final  mle  (1.14  IMIS  bum  fatalities 
X  1.69)  [8].  This  estimate  is  somewhat 
higher  than  the  estimate  of  1.57  bum 
fatalities  estimated  for  the  proposal. s®* 


*00  OSHA  made  an  error  in  calculating  the 
number  of  prevented  fatalities  per  year.  The  actual 
number  of  fatalities  prevented  each  year  is  1.38,  or 
the  number  of  prevented  fatalities  (11)  divided  by 
the  number  of  years  covered  by  the  data  (8).  A 
similar  error  affects  the  estimated  number  of 
injuries  prevented  annually  described  later  in  this 
section  of  the  FEA.  Because  the  annual  estimate  of 
1.14  prevented  fatalities,  and  the  corresponding 
estimate  of  prevented  burn  injuries,  are 
conservative,  OSHA  elected  to  base  its  benefits,  in 
part,  on  those  values  rather  than  the  actual  values. 

*01  Based  on  the  increase  in  the  estimated  number 
of  burn  fatalities  prevented,  the  Agency  determined 
that,  on  an  average  annual  basis,  the  final  rule  will 
prevent  an  additional  0.35  fatal  cases  beyond  tbe 
fatal  cases  OSHA  estimated  in  the  proposal.  The 


OSHA  determined  that  the  final  rule 
would  prevent  36.2  percent  of  nonfatal 
hum  injuries  such  as  the  nonfatal  bum 
injuries  identified  in  tbe  IMIS  data, 
compared  to  17.0  percent  prevented 
under  tbe  proposed  mle.  OSHA’s 
review  of  the  IMIS  data  also  found  that 
75  percent  of  burn  accidents  resulted  in 
third-degree  hums  to  one  or  more  of  the 
victims  [8].  The  Agency  believes  that 
the  societal  costs,  including  substantial 
treatment  costs  and  significantly 
reduced  quality  of  life,  for  severe  burns 
is  closer  to  tbe  value  of  a  prevented 
fatality  than  to  the  value  generally 
assigned  to  prevented  injuries  (Tr.  185- 
186). 

Requiring  the  use  of  body  harnesses 
instead  of  body  belts  as  fall  arrest 
equipment  for  employees  working  from 
aerial  lifts,  in  conjunction  with  other 
provisions  of  the  final  rule,  such  as  the 
information-transfer,  job-briefing,  and 
training  provisions,  would  likely  reduce 
fatalities  and  injuries  among  affected 
workers.  There  are  several  problems 
with  hody  belts.  First,  they  are  more 
likely  than  harnesses  to  result  in  serious 
injury  during  a  fall  because  body  belts 
place  greater  stress  on  the  workers’ 
body.  Second,  body  belts  virtually 
eliminate  the  possibility  of  self  rescue 
after  the  fall,  and  increase  the 
probability  of  serious  internal  injm:ies  as 
the  worker  hangs  suspended  after  the 
arrested  fall.  Studies  performed  in 
Europe  and  by  the  U.S.  Air  Force 
indicate  high  risks  associated  with  the 
body  belt  as  used  both  in  fall-arrest  and 
suspension  modes.  Third,  it  is  difficult 
for  supervisors  to  determine  visually  if 
workers  are  using  body  belts  as  fall 
arrest  equipment.  By  contrast. 


CONS  AD  analysis  previously  estimated  19.4  cases 
prevented  annually  [5].  Hence,  the  Agency’s 
estimate  for  the  final  rule  is  19.75  fatalities 
prevented  annually.  By  extension,  the  Agency 
estimates  that  the  final  rule  will  prevent  118.5 
injuries  annually,  or  2.5  more  injuries  annually 
than  OSHA  estimated  in  the  proposal.  OSHA  notes, 
however,  that  its  revised  estimate  for  the  final  rule 
does  not  account  for  other  types  of  fatalities  and 
injuries  (that  is,  electric  shock  or  falls)  prevented  by 
the  new  requirements  of  the  final  rule  not  contained 
in  the  proposal  (that  is,  new  minimum  approach- 
distance  and  fall  protection  requirements).  For  this 
reason  (as  well  as  for  other  reasons  contained  in 
this  FEA),  OSHA’s  estimate  is  likely  to  be 
conservative. 
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supervisors  can  easily  see  from  a 
distance  whether  a  worker  is  wearing  a 
harness.  Finally,  there  is  a  greater  risk 
that  a  worker  could  slip  out  of  a  hody 
belt  than  a  harness.  As  a  result  of  these 
considerations,  many  employers  already 
switched  to  requiring  harnesses  rather 
than  body  belts.  Studies  documenting 
the  inappropriateness  of,  and  the  safety 
risks  associated  with  the  use  of,  body 
belts  as  part  of  a  fall  arrest  system 
include  Document  IDs  OSHA-S206- 
2006-0699-0039,  OSHA-S206-2006- 
0699-0171,  OSHA-S206-2006-0699- 
0173,  OSHA-S206-2006-0699-0174, 
and  OSHA-S206-2006-0699-0177  in 
Docket  OSHA-S206-2006-0699  and 
Document  IDs  OSHA-S700A-2006- 
0723-0044,  OSHA-S700A-2006-0723- 
0065,  OSHA-S700A-2006-0723-0066, 
OSHA-S700A-2006-0723-0067,  and 
OSHA-S700A-2006-0723-0068  in 
Docket  OSHA-S700A-2006-0723.5O3 

An  average  of  about  15  fatalities 
annually  involve  falls  from  aerial  lifts; 
in  these  cases,  the  employees  typically 
were  not  wearing  a  belt  or  a  harness. 
Since  most  employees  wear  a  belt  or  a 
harness  (according  to  the  CONSAD 
report,  the  ciurent  compliance  rate  is 
over  80  percent),  there  are  likely  to  be 
at  least  60  falls  annually  in  which  an 
employee  uses  a  belt  or  harness  to  arrest 
a  potentially  fatal  fall.^o^  Therefore, 
employees  who  rely  only  on  a  belt  to 
arrest  a  potentially  fatal  fall  are  still  at 
significant  risk  of  serious  injury  or 
death.  The  use  of  a  body  belt  as  part  of 
a  fall  arrest  system  is  generally 
inappropriate  as  OSHA  already 
established  with  an  extensive  record  on 
the  subject  in  the  final  rule  for  fall  arrest 
equipment  in  construction.  (For  a 
complete  discussion  of  this  issue,  see 
the  Summary  and  Explanation  section 
of  the  preamble  to  the  final  OSHA  rule 
on  fall  arrest  equipment  in  construction 
(59  FR  40672,  Aug.  9,  1994).) 

Appendix  to  Section  VI.E,  Benefits,  Net 
Benefits,  and  Cost  Effectiveness — 
Break-Even  Sensitivity  Analysis, 
Including  Pro vision-by-Pro vision 
Analysis 

1.  Introduction 

This  supplemental  analysis  provides 
additional  insight  into  the  effect  of  possible 


^>‘>^TIicso  docuinont.s  are  legacy  exhibits  2-3(i,  3- 
7,  3-9,  3-10,  and  3-13  in  O.SIIA  Docket  S-20fi  (Kail 
Krotection). 

■“"•'Tlie.se  documents  are  legacy  exhibits  9-33,  11- 
3,  11-4,  11-.'),  and  11-0  in  OSHA  Docket  S-700A 
(Powered  Platforms). 

O.SIIA  calculated  the  annual  number  of 
nonfatal  falls  as  follows;  X  (total  nninher  of  falls) 
multi])lied  by  l/.'i  (that  is,  a  20 -percent 
noncompliance  rate)  =15  fatal  falls;  solving  for  X 
(that  is,  5  X  1 5),  the  total  number  of  falls  is  75,  of 
which  1)0  (KO  jiercent)  are  nonfatal  and  15  (20 
percent)  are  fatal. 


uncertainties  on  the  benefits  and  costs  of  the 
final  rule  and  contains  a  break-even 
sensitivity  analysis  of  the  possible  benefits 
and  costs  of  the  final  rule  on  a  provision-by¬ 
provision  basis.  As  noted  earlier  in  this 
section  of  the  preamble,  the  OSH  Act  does 
not  require  that  OSHA  standards  meet  an 
overall  benefit-cost  test  or  that  individual 
provisions  have  incremental  benefits  that 
exceed  costs.  Thus,  OSHA  is  providing  this 
supplemental  analysis  purely  for  the  purpose 
of  aiding  public  understanding  of  tbe  benefits 
and  costs  of  the  final  rule,  and  this  analysis 
is  not  necessary,  or  used,  to  meet  the 
requirements  of  the  OSH  Act  with  respect  to 
the  final  rule. 

Section  V,  Summary  and  Explanation  of 
the  Final  Rule,  earlier  in  this  preamble, 
provides  a  justification  for  each  provision  of 
the  final  rule.  However,  OSHA  provides  this 
supplemental  analysis  to  assess  provisions 
with  substantial  costs,  including  two  types  of 
training;  information  transfer;  job  briefing; 
aerial-lift  fall  protection;  climbing  fall 
protection;  minimum  approach  distance  and 
working  position;  and  arc-flash  protection. 
Accordingly,  we  will  not  be  analyzing 
provisions  in  the  final  rule  contained  in 
existing  §  1910.269. 

Because  the  final  rule  contains  jointly 
interacting  and  overlapping  provisions,  there 
are  two  logistical  issues  with  performing  a 
provision-by-provision  sensitivity  analysis  of 
whether  benefits  exceed  costs  in  this  case:  (1) 
The  available  data  do  not  permit  OSHA  to 
determine  the  numbers  of  accidents  that 
every  combination  of  provisions  could 
prevent;  and  (2)  a  simple  marginal  analysis 
will  not  fully  address  the  question  of  whether 
benefits  exceed  costs  for  the  rule  as  a  whole. 

It  might,  for  example,  take  two  or  more 
provisions  to  prevent  a  class  of  accident:  A 
requirement  to  do  x  if  y  would  need,  not  only 
a  requirement  to  do  x  if  y,  but  also  a 
requirement  to  train  workers  to  do  x,  as  well 
as  a  requirement  to  inform  workers  of  when 
y  is  the  case.  In  such  circumstances,  while 
each  provision  alone  might  pass  a  marginal 
benefit-cost  test,  all  of  the  provisions  together 
might  not  pass  a  benefit-cost  test  because  the 
provisions  would  prevent  the  same 
accidents.  The  three  provisions,  each  costing 
$5  million  (for  a  total  cost  of  $15  million), 
might  prevent  only  $12  million  worth  of 
accidents  because  the  three  provisions  would 
prevent  the  exact  same  accidents.  Thus,  even 
if  a  provision-by-provision  sensitivity 
analysis  were  possible  for  this  rule,  that 
analysis  would  still  not  justify  the  overall 
combination  of  provisions.  Moreover,  for  the 
purpose  of  determining  whether  benefits  of  a 
rule  exceed  the  co.sts,  one  cannot  simply  test 
each  provi.sion  individually,  but  must  find 
ways  to  examine  situations  involving  likely 
joint  effects  of  the  provisions  of  the  rule. 

This  two-jjart  supplemental  analysis 
addresses  both  of  these  problems  and  takes 
the  form  of  a  bniak-even  sensitivity  analysis 
that  c;ompares  the  ))otential  benefits  of  a 
given  individual  jirovision  against  the  c;osts 
of  both  that  provi.sion  and,  sejiarately,  all 


Till)  diiet Co.sts  llml  wc  are  not  iiiiHlyzing  aro 
training  and  other  costs  tor  omjjloyors  not  covorod 
by  existing  §  1911). 2()9.  OSHA  covered  the 
jn.stiiication  for  tho.se  costs  in  a  previous 
rulemaking. 


provisions  that,  when  combined,  achieve 
those  particular  benefits.  Thus,  a  break-even 
.sensitivity  analysis  in  this  case  represents  an 
estimate  of  the  percentage  of  potentially 
preventable  accidents  that  an  individual 
provision,  or  a  combination  of  provisions, 
must  prevent  for  the  benefits  to  equal  tbe 
costs.  Any  percentage  greater  than  this 
percentage  would  result  in  benefits 
exceeding  costs. 

OSHA  began  this  analysis  by  conducting  a 
new  analysis  of  the  existing  accident  record, 
rather  than  trying  to  build  off  of  the  existing 
analysis.  This  supplemental  analysis 
reviewed  each  accident  and  indicated  each 
provision  that  could  have  had  an  effect  in 
preventing  the  accident.  Unlike  the  analysis 
performed  by  CONSAD  for  the  proposal,  the 
new  approach  simply  determined  that  a 
provision  might  have  prevented  an  accident, 
but  did  not  attempt  to  assign  an  accident-by- 
accident  probability  of  prevention.  OSHA 
took  this  new  approach  for  two  reasons:  (1) 
The  new  approach  enabled  OSHA  to  conduct 
a  more  reproducible  analysis  of  the  accidents 
than  did  the  analysis  CONSAD  conducted  for 
the  proposal  because  there  were  no  expert 
judgments  on  probability  of  prevention;  and 
(2)  the  new  approach  enabled  OSHA  to 
calculate  the  percentage  of  accidents  that  a 
given  provision  or  combination  of  provisions 
needs  to  prevent  to  assure  that  the  provision 
or  combination  of  provisions  passes  the 
aforementioned  test  for  cost-effectiveness, 
and  then  discuss  the  reasonableness  of  that 
percentage. 

OSHA  used  the  results  of  the  new  analysis 
of  the  accident  record  in  three  ways.  First, 
OSHA  determined  the  frequency  with  which 
each  single  provision  would  have  to  prevent 
potentially  preventable  accidents  for  benefits 
to  exceed  costs  for  that  provision.  Second,  to 
further  address  the  issue  of  joint  prevention 
effects,  OSHA  conducted  an  analysis  that: 
Noted  the  combinations  of  provisions  that 
were  necessary  to  prevent  different  kinds  of 
accidents;  allocated  the  costs  of  each 
provision  according  to  the  percentage  of  each 
type  of  accident  that  provision  likely  would 
prevent;  and  analyzed  the  break-even 
conditions  needed  for  the  combined  costs  of 
the  relevant  provisions  to  be  less  than,  or 
equal  to,  the  benefits  of  the  accidents  those 
provisions  likely  would  prevent.  Finally, 
OSHA  used  the  two  sensitivity  analyses  it 
conducted  (that  is,  the  analysis  showing  the 
break-even  point  for  each  single  provision 
and  the  alternative  analysis  .showing  the 
break-even  point  for  combined  provisions)  to 
further  bolster  the  conclusion  OSHA  drew,  in 
its  main  analysis,  that  the  benefits  of  tbe  final 
rule  as  a  whole  exceed  the  co.sts  of  the  final 
rule  as  a  whole. 

2.  Accident  Analysis 

The  first  stej)  in  each  of  those  analyses  was 
to  examine  accident  lec.ords  to  determine 
how  many  fatalities  and  nonfatiil  injuries  the 
relevant  jnevisions  of  the  final  rule  c;ouhi 
))otentially  ])revent.  In  its  accident  analysis 
for  the  ])ro])o.sed  rule,  C.ON.SAD  examined 
relevant  accident  data  from  O.SHA’s 
Integrated  Management  Information  .System 
(IMIS)  for  the  ))eriod  of  jamiary  1,  1994,  to 
March  31, 2()()()  (Ex.  0031).  O.SHA  nwiewed 
accidents  in  OON.SAD’s  analysis  that 
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occurred  on  or  after  January  1, 1995 — a  total 
of  268  accidents. For  each  accident,  OSHA 
identified  the  provisions  with  costs  in  the 
final  rule  that  could  help  prevent  the 
accident.  Table  23  lists  the  general  criteria 
OSHA  used  to  evaluate  each  accident,  and 
the  discussion  that  follows  explains  in 
greater  detail  how  the  Agency  applied  these 
criteria  and  how  complying  with  the 
respective  provisions  in  the  final  rule  would 
contribute  to  the  prevention  of  accidents  in 
each  category.  The  full  details  of  this 
accident  analysis  are  in  a  printout  [1]  and  a 
spreadsheet  [2]  showing  the  analysis  of  each 
accident,  including  both  the  original  accident 
description  and  any  comments  on  why 
OSHA  classified  the  accident  the  way  it 

did.507 

Note  that  the  individual  accident  abstracts 
do  not  typically  indicate  whether:  A  host 
employer  provided  a  contract  employer  with 
available  information  about  the  installation 
involved  in  the  accident;  the  employer 
provided  the  employee  in  charge  with  such 
information;  or  employees  received  training 
on  the  work  practices  required  by  the  final 
rule  and  involved  in  the  accident.  Thus, 
OSHA  can  only  state  that  the  accidents  were 
of  a  kind  that  information-transfer,  job¬ 


briefing,  or  training  would  prevent,  but  not 
whether  there  actually  was  adequate 
information  transfer,  job  briefings,  or 
training.  OSHA  considers  the  information- 
transfer,  job-briefing,  and  training 
requirements  to  be  prerequisites  for 
compliance  with  the  work  practices  in  the 
final  rule.  Without  sufficient  information 
about  the  characteristics  and  conditions  of 
the  work  and  the  training  on  work-practices 
that  the  final  rule  requires,  employees  are  not 
likely  to  be  capable  of  safely  completing  the 
work  or  following  those  work  practices.  For 
example,  if  employees  do  not  know  the 
voltage  of  exposed  live  parts,  they  will  not 
be  able  to  determine  the  appropriate 
minimum  approach  distance  or  select  a  safe 
work  position  with  respect  to  those  live 
parts.  As  noted  under  the  summary  and 
explanation  for  final  §§  1926.950(c)  and 
1926.952(a)(1),  host  employers  do  not  always 
provide  adequate  information  to  contract 
employers  (see,  for  example,  Tr.  877-878, 
1240,  1333),  and  employers  do  not  always 
provide  adequate  information  to  employees 
in  charge  (see,  for  example.  Ex.  0002  so®).  In 
addition,  as  explained  in  the  summary  and 
explanation  for  final  §  1926.950(b), 
rulemaking  participants  broadly  recognized 


the  importance  of  training  to  ensure  that 
employees  use  the  safety-related  work 
practices  required  by  the  final  nile  (see,  for 
example.  Ex.  0219;  Tr.  876).  OSHA,  therefore, 
considers  the  information-transfer,  job¬ 
briefing,  and  training  requirements  to  be 
necessary  complements  to  the  work-practice 
requirements  in  the  final  rule,  including  the 
fall-protection,  approach-distance,  and  arc- 
flash-protection  provisions.  Consequently, 
the  Agency  attributed  some  accidents,  in 
part,  to  the  employer’s  failure  to  provide 
contract  employers  with  the  needed 
information  to  comply  with  the  final  rule  or 
employees  with  the  needed  information  or 
training  to  comply  with  the  work  practices 
the  final  rule  requires,  even  if  the  accident 
abstracts  did  not  clearly  indicate  that 
contract  employers  or  employees  lacked  such 
information  or  training.^o^  However,  in  cases 
in  which  the  accident  description  indicated 
that  appropriate  information  transfers 
(between  host  employers  and  contract 
employers  or  from  the  employer  to  the 
employee  in  charge)  or  training  took  place, 
OSHA  did  not  deem  the  accident  potentially 
preventable  by  the  information-transfer,  job¬ 
briefing,  or  training  provisions. 


Table  23— General  Criteria  for  Determining  Whether  Cost-Related  Provisions  Might  Have  Prevented 

Accidents 


Categories  of  requirements 


Information-transfer  requirements  (final  §§191 0.269(a)(3)  and 
1926.950(c)). 


Job-briefing  requirements  (final  §§1910.269(c)(1)(i)  and 
1926.952(a)(1)). 

Fall  protection  for  employees  in  aerial  lifts  (final 
§1910.269(g)(2)(iv)(C)(1)). 

Fall  protection  for  employees  on  poles,  towers,  or  similar  structures 
(final  §§1910.269(g)(2)(iv)(C)(3)  and  1926.954(b)(3)(iii)(C)). 

Minimum  approach  distances  and  working  position  (final 
§1910.269(l)(3),  (l)(4)(il),  and  (l)(5)(ii),  and  final  §  1926.960(c)(1), 
(c)(2)(ii),  and  (d)(2)). 


Arc-flash  protection  (final  §§  1910.269(0(8)  and  1926.960(g)) 


Criteria 


The  accident  occurred  to  an  employee  working  for  an  employer  classi¬ 
fied  under  a  construction  SIC  (primarily,  1623  and  1731),  or  the  ab¬ 
stract  othenwise  indicated  that  the  employer  was  performing  work 
under  contract  to  a  utility,  and  information  required  by  the  final  rule 
was  necessary  for  compliance  with  provisions  related  to  the  acci¬ 
dent. 

Information  required  by  the  final  rule  was  necessary  for  compliance 
with  provisions  related  to  the  accident. 

The  accident  involved  a  fall  from  an  aerial  lift  by  an  employee  working 
for  a  line-clearance  tree-trimming  firm  (SIC  0783)  or  for  an  employer 
that  was  not  a  utility  or  a  contractor. 

The  accident  involved  a  fall  by  an  employee  climbing  or  changing  loca¬ 
tion  on  a  pole,  tower,  or  similar  structure. 

The  accident  involved  an  employee  who  approached  too  close  to  an 
energized  part,  including  employees  who  were  not  using  electrical 
protective  equipment  for  voltages  of  301  V  to  72.5  kV.  Note  that  this 
category  does  not  include  accidents  involving  contact  through  me¬ 
chanical  equipment. 

The  accident  involved  an  employee  burned  by  an  electric  arc,  injured 
by  flying  debris  from  an  electric  arc,  or  burned  by  clothing  ignited  by 
an  electric  arc  (including  electric  arcs  from  direct  contact)  or  by  burn¬ 
ing  material  ignited  by  an  electric  arc. 


'■““OSHA  began  its  analysis  with  the  1995 
accidents  because  some  major  provisions  of  the 
1994  §  1910.269  final  rule,  including  the  training 
recpiirements,  did  not  go  into  effect  until  1995.  The 
268  accidents  included  all  accidents  of  a  type  that 
the  |)roposed  ride  was  trying  to  prevent.  However, 
as  shown  in  this  analysis,  OSHA  ultimately 
determined  that  not  all  of  those  accidents  were 
|)otentially  iireventahle  by  jirovisions  in  the  final 
rule. 

M)7  accidinil,  the  |irinl()ut  displays: 

Information  about  the  accident,  including  the 
accident  abstract  and  information  on  the  injuries 
resulting  from  the  accident;  ins|)ection  information, 
including  the  industry  classification  for  the 
employer  and  citations  issued  to  the  employer;  and 
the  results  of  the  analysis,  including  comments.  In 
.some  cases,  the  ))riuloul  truncated  the  accident 
abstract,  citation  data,  or  injury  lines  because  of 


limitations  on  the  length  of  the  related  field. 
However,  the  complete  record  is  available  on 
OSHA’s  Web  site  through  the  hyperlink  for  the 
in.spection  record. 

The  spreadsheet  contains  the  following 
information  about  each  accident:  The  accident  form 
number;  a  hyperlink  to  the  accident  on  O.SHA’s 
Web  jiage;  the  date  of  the  act;ident;  a  one-line 
descrijition  of  the  accident;  the  apjilicahle 
categories  of  regulatory  |)rovisions  (a  value  of  1 
indicates  that  the  category  is  applicable  to  the 
accident);  and  the  comments  from  the  analysis  of 
the  accident.  On  a  .separate  worksheet,  the 
.s])readsheel  calculates  the  |>ercentage  of  the  total 
number  of  accidents  that  are  ])otentially  preventable 
by  each  category  of  jirovisions. 

'•"".See,  for  exaiiijile,  the  three  accidents  at  hllp:// 
WWW. (>sh(i.f’<>v/i)ls/ iinis/(i<:<:i(h;jit  search. (iccidani 


(I()tail?id=  1 44 1 894 1  &'id=200960060»id=642975,  in 
which  employers  did  not  jjrovide  sufficient 
information  to  employees  about  the  extent  of  a 
deenergized  area,  the  location  of  circuits,  and  the 
locution  of  di.sconnects,  respectively. 

'■““O.SHA  performs  its  accident  investigations  as 
jiarl  of  the  Agency’s  insjiection  activities  and 
focuses  those  investigations  on  determinations  of 
conijiliauce  with  exi.sting  standards.  8ecau.se 
existing  1919.269  and  .Snhjjart  V  do  not  reipiire 
the  exchange  of  information  between  host  and 
contract  eiiijiloyers,  or  between  enijiloyers  and 
enijiloyees  in  charge,  re(|nired  by  this  new  final 
rule,  OSHA  coiiijiliance  staff  generally  do  not 
determine  whether  such  an  information  exchange 
lakes  jilace  or,  if  they  do  make  such  a 
determination,  they  do  not  include  the  results  of  the 
determination  in  the  accident  abstracts. 
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Table  23— General  Criteria  for  Determining  Whether  Cost-Related  Provisions  Might  Have  Prevented 

Accidents — Continued 


Categories  of  requirements 

Criteria 

Training  (final  §§  1910.269(a)(2)(i)  and  1926.950(b)(1))  . 

Any  accident  included  under  any  category  other  than  information  trans¬ 
fer  and  job  briefing,  and  any  other  accident  involving  work  practices 
that  would  change  as  a  result  of  revisions  to  existing  §1910.269 
made  in  the  final  rule.  (Note  that  employees  must  be  trained  in  the 
work  practice  changes  included  in  the  final  rule  to  achieve  the  bene¬ 
fits  from  the  changes  in  those  work  practices.) 

Note:  This  table  summarizes  the  general  criteria  for  a  category  of  requirements,  but  does  not  include  all  refinements  on  these  criteria.  The  full 
text  provides  additional  qualifying  criteria  not  included  in  the  table. 


Information-Transfer  Requirements 

The  information-transfer  requirements  in 
final  §§  1910.269(a)(3)  and  1926.950(c) 
require  host  employers  (generally  electric 
utilities)  to  exchange  specified  information 
with  contract  employers  (generally 
construction  firms)  so  that  each  employer  can 
comply  with  the  final  rule  to  protect  its 
employees.  OSHA  identified  accidents  in 
which  an  employer  that  appeared  to  be  a 
contract  employer  (that  is,  employers  in 
construction  SICs,  except  as  otherwise  noted 
in  the  comments  to  individual  accidents) 
needed  specific  information  to  comply  with 
the  final  rule.  The  comments  note  the  type 
of  information,  such  as  voltage  or  incident 
energy,  that  the  contract  employer  would 
need  to  comply  with  requirements  in  the 
final  rule. 

For  example,  in  many  instances,  a 
contractor  employee  approached  too  closely 
to  an  energized  part.'’’*’  In  these  cases,  the 
contract  employer  needed,  hut  might  not 
have  had,  information  on  the  voltage  of 
energized  jiarts  involved  in  the  accident. 

With  that  information,  employees  would  he 
more  likely  to  use  the  approj)riate  minimum 
ai)proach  distance  and  less  likely  to 
exjjerienco  the  accident.  However,  OSHA  did 
not  include  in  this  category  accidents  in 
which  there  was  an  explicit  notation  or  clear 
implication  in  the  abstract  that  the  em])loyer 
knew  the  voltage. 

In  other  instances,  a  contractor  employee 
was  exposed  to  an  electric  arc.'*”  In  these 
cases,  the  contract  employer  needed,  and 
might  not  have  had,'*^''  information  on 
incident  heat  energy  to  provide  employees 
with  appropriate  protection  against  electric 
arcs  and  to  prevent  or  reduce  the  severity  of 
injuries  resulting  from  the  accident.  OSHA 
did  not  include  in  this  category  accidents  in 
which  employees  received  burns  from 
hydraulic  fluid  ignited  by  electric  arcs 
because  the  required  information  has  no 
bearing  on  these  accidents. 


siuSee,  for  example,  the  five  accidents  at;  http:// 
www.osha.gov/pls/imis/estabUshment.inspection_ 
detail?id=121 31 71 1 9&id=  1 06549090&‘id= 

1 08964321  &-id=126680362&-id=301 305058. 

See,  for  example,  the  five  accidents  at:  http:// 
www.osha.gov/pls/imis/establishment.inspection_ 
detail?id=1222489336-id=123255036&id= 
119572378S‘id=125310748&id=113324040. 

Because  existing  §  1910.269  and  Subpart  V  do 
not  require  employers  to  protect  employees  from 
arc-flash  hazards,  OSHA  assumes  that  contract 
employers  generally  do  not  already  have 
information  on  incident  heat  energy. 


Job-Briefing  Requirements 

The  job-briefing  requirements  in  final 
§§  1910.269(c)(l)(i)  and  1926.952(a)(1) 
specify  that  employers  provide  employees  in 
charge  with  certain  information.  OSHA 
identified  accidents  in  which  employees 
needed  the  required  information  to  adhere  to 
the  work  practices  required  by  the  final 
rule.®^3  por  example,  in  many  instances,  an 
employee  approached  too  closely  to  an 
energized  part.^”  In  such  cases,  employees 
needed,  but  might  not  have  had,  information 
on  the  voltage  on  energized  parts  so  that  they 
could  maintain  the  appropriate  minimum 
approach  distances  from  those  energized 
parts  and,  based  on  that  information,  select 
appropriate  electrical  protective  equipment 
rated  for  the  voltage.  However,  OSHA  did  not 
include  in  this  category  accidents  in  which 
there  was  explicit  notation  or  clear 
implication  in  the  abstract  that  the 
employees  knew  the  voltage. 

In  other  instances,  employees  needed,  and 
might  not  have  had,  information  on  incident 
heat  energy  so  that  they  could  wear 
appropriate  protection  against  electric  arcs  to 
])revent  or  reduce  the  .severity  of  injuries 
resulting  from  the  accident. •'•’'*  However, 
OSHA  did  not  include  in  this  category 
accidents  involving  employees  burned  by 
direct  contact  with  energized  j)arts  unless  the 
employees’  clothing  ignited. '*”' 

In  a  few  instances,  employees  needed  other 
re()uired  information,  such  ns  information  on 
the  condition  of  polos,  to  select  appropriate 


'’’■'.Such  cusos  incliuie  (ill  cases  captured  by  the 
information-transfer  category.  These  cases  also 
include  similar  cases  involving  employees  of  ho.st 
employers. 

See,  for  example,  the  five  accidents  involving 
employees  of  a  host  employer  at:  http:// 
mm'.osha.gov/pls/imis/establishmcnt.inspcction_ 
dctail?id=  1 25850560S'id=  1 0 70952 
348'id=  1 266030 758‘id=  1 264 8082 1 6-id=  114145840. 

See,  for  example,  the  five  accidents  involving 
employees  of  a  host  employer  at:  http:// 
www.osha.gov/pls/imis/establishmcnt.inspection_ 
dctail?id= 119617454 &-id=  125958280d‘id=1121 
301 58&id=  1 064 4  769 1  &id= 119541977. 

S’”  The  arc-flash  protection  requirements  in  the 
final  rule  protect  employees  against  bums  resulting 
from  incident  heat  energy  from  an  electric  arc  or 
resulting  from  clothing  or  other  material  ignited  by 
the  incident  heat  energy  from  the  electric  arc.  When 
the  employee’s  clothing  ignited  in  a  direct-contact 
incident,  OSHA  assumed  that  the  ignition  resulted 
from  the  electric  arc  that  occurred  during  contact. 
Otherwise,  OSHA  assumed  that  the  burns  resulted 
from  current  passing  through  the  employee’s  body. 
The  arc-flash  protection  requirements  will  not 
prevent  the  latter  type  of  burn. 


work  practices,  such  as  installing  bracing  to 
those  poles  to  prevent  them  from  failing  or 
falling  over.517  jhe  Agency  did  not  include 
in  this  category  one  instance  in  which  an  on¬ 
site  supervisor  was  aware  of  the  conditions 
causing  a  pole  to  collapse. 

OSHA  recognizes  that,  in  some  of  the 
accidents  counted  in  this  category,  the 
relevant  information  might  not  have  been 
available  to  the  employer  at  the  time  of  the 
accident;  and,  therefore,  the  employer  could 
not  provide  that  information  to  the  employee 
in  charge.  However,  if  the  information  was 
available,  the  employer,  under  the  final  rule, 
would  have  to  provide  it  to  the  employee  in 
charge,  making  it  more  likely  that  employees 
would  select  compliant  work  practices  and, 
consequently,  lessen  the  likelihood  of  the 
accident. 

Fall  Protection  for  Employees  in  Aerial  Lifts 

The  requirement  for  fall  protection  for 
einploj'ees  in  aerial  lifts  in  final 
§  191().2()9(g)(2)(iv)(G)(l)  ensures  that 
employees  working  from  aerial  lifts  use  body 
bariiessos  to  protect  against  injuries  resulting 
from  falls.  OSHA  identified  accidents 
involving  einjjloyees  falling  from  aerial 
lifts.'*’"  Tbe  Agency  did  not  include 
acc:idents  involving  aerial  lifts  overturning  or 
aerial-lift  failure  unless  tbe  accident  abstract 
indicated  that  sucb  an  event  ejected  the 
employee  from  the  aerial  lift  platform  and 
that  the  em])loyee  might  have  suffered  less 
severe  injuries  in  tbe  fall  had  the  employee 
been  wearing  a  body  harness.  Tbe  comments 
included  in  the  analysis  of  these  accidents 
explain  OSHA’s  reasoning  in  such  cases. 

Note  that,  unless  the  alxstract  indicated  that 
body  harnesses  were  the  employer’s  required 
form  of  fall  protection,  the  Agency  included 
in  this  category  accidents  involving 
employees  not  wearing  any  fall  protection 
because  the  final  rule  makes  it  more  likely 
that  employees  will  use  fall  protection. 


See,  for  example,  the  two  accidents  at: 
http://www.osha.gov/pls/imis/establishment. 
inspection_detait?id=125773978&id=302868344. 

®’"See  the  three  accidents  at:  http:// 
wvi'w.osha.gov/pls/imis/establishment.inspection_ 
detaii?id=127350080&id=301827531  &id=301 99 
4091. 

5’ 8  See  the  summary  and  explanation  of  final 
§  1926.954(b)(l)(i),  which  explains  that 
requirements  associated  with  using  body  harnesses 
are  easier  for  employers  to  enforce  than 
requirements  associated  with  using  body  belts. 
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Fall  Protection  for  Employees  on  Poles, 
Towers,  or  Similar  Structures 

The  final  rule,  at  §§  1910.269(g)(2)(iv)(C)(3) 
and  1926.954(b)(3)(iii)(C),  requires  qualified 
employees  climbing  and  changing  location 
on  poles,  towers,  or  similar  structures  to  use 
fall  protection.  OSHA  identified  accidents 
involving  employees  falling  while  climbing 
or  changing  location  on  poles,  towers,  and 
similar  structures. The  Agency  did  not 
include  in  this  category  accidents  involving 
employees  falling  while  at  the  work  location 
(as  opposed  to  during  climbing  or  while 
changing  location)  because  the  existing 
standards  require  the  use  of  fall  protection  in 
such  circumstances.  Nor  did  the  Agency 
include  accidents  involving  employees 
falling  from  ladders  or  structures  that  do  not 
support  overhead  power  lines  because  the 
relevant  fall  protection  requirements  in  the 
final  rule  do  not  apply  to  ladders  or 
structures  that  do  not  support  overhead 
power  lines.  Finally,  OSHA  did  not  include 
in  this  category  accidents  involving  falls 
resulting  from  the  failure  of  a  pole,  tower,  or 
structure. 

OSHA  recognizes  that  the  final  rule  does 
not  require  an  employee  to  use  fall  protection 
while  the  employee  is  climbing  or  changing 
location  on  poles,  towers,  or  similar 
structures  when  the  employer  can 
demonstrate  that  climbing  or  changing 
location  with  fall  protection  is  infeasible  or 
creates  a  greater  hazard  than  climbing  or 
changing  location  without  fall  protection. 
Although  OSHA  was  unable  to  determine 
whether  any  of  the  accidents  involved 
situations  in  which  this  exception  would 
aj)ply,  the  Agency  anticipates  that  the 
excej)tions  woidd  ajjply  only  in  unusual,  and 
relatively  rare,  instances.  Oonse(|uently,  the 
Ag(!ucy  did  not  exclude  any  of  the  accidents 
on  this  basis  and  determined  that  the  final 
rule  could  juevent  nearly  all  acc:idents  of  this 
type. 

Minimum  Approach  Distances  and  Working 
Position 

I'he  aj)])roach-distance  re(|nirements  in 
final  S191().2(i9(l)(3).  (l)(4)(ii),  and  (IK.-iKii), 
and  final  §  192(i.9()0(c)(l),  (c)(2)(ii),  and 
((1)(2),  ref|nire  that  emjjloyees  maintain  the 
emj)loyer’s  established  minimum  ajiproach 
distances  and  ensure  that  employees  within 
reach  of  those  minimum  approach  distances 
are  using  electrical  protective  equipment  or 
are  otherwise  protected  against  electric 
.shock. 521  CDSHA  identified  accidents  in 
which  the  final  rule  would  make  it  more 
likely  that  employees  would  use  electrical 
protective  equipment  or  in  which 
substantially  larger  minimum  approach 
distances  would  make  it  less  likely  that  an 
unprotected  employee  would  come  too  close 
to  an  energized  part.  Although  other 


520 See,  for  example,  the  five  accidents  at: 
http  ://www.  osba.gov/ pls/imis/ 
estabIishment.inspection_detaiI?id=123 
997892e‘id=  1 20080296&'id=125864686»id=  1 2660 
3075&id=126053644. 

521  The  benefits  of  these  provisions  relate  to  the 
final  rule’s  costs,  either  directly  (see  discussion  of 
costs  of  minimum  approach  distance  provisions  in 
the  FEA)  or  indirectly  (because  employees  will 
need  training  in  the  revised  work  practices 
contained  in  the  provisions). 


provisions  in  the  standard  require  that 
employers  ensure  that  employees  maintain 
the  employers’  established  minimum 
approach  distances  in  specific  circumstances, 
for  example,  during  the  operation  of 
mechanical  equipment,  this  analysis  does  not 
account  for  benefits  resulting  from  increases 
in  minimum  approach  distances  in  those 

other  circumstances.  522 

The  final  rule  generally  prohibits 
employees  who  are  not  using  some  form  of 
electrical  protective  equipment  or  live-line 
tools  from  being  within  reach  of  the 
minimum  approach  distance  of  exposed  parts 
energized  at  more  than  600  volts,  but  not 
more  than  72.5  kilovolts  (final 
§  1910.269(l)(4)(ii)  and  (l)(5)(ii),  and  final 
§  1926.960(c)(2)(ii)  and  (d)(2)).  Existing 
§  1910.269  contains  no  such  provisions: 
therefore,  the  final  rule  provides  increased 
protection  in  these  circumstances  and  makes 
accidents  less  likely.  In  addition,  the  final 
rule  adopts  minimum  approach  distances 
that  are  substantially  greater  than  the 
corresponding  minimum  approach  distances 
in  existing  §  1910.269  for  voltages  between 
301  and  1,000  volts  and  over  72.5 
kilovolts. 523  If  employers  follow  the  final  rule 
and  ensure  that  employees  use  substantially 
greater  minimum  approach  distances  at  these 
voltages,  then  it  is  less  likely  that  an 
unprotected  employee  will  approach  too 
close  to  an  exposed  energized  part. 

OSHA  identified  accidents  in  which 
employees  who  were  not  using  electrical 
protec;tivo  equipment  or  live-line  tools 
contacted,  or  approached  too  clo.se  to. 
exposed  circuit  parts  energized  at  301  volts 
or  more. 52^1  Although  the  accident  abstracts 


52:'!  Tho.se  iKlditioniil  ii])|jr()ii(:h-(listiiiK:o 
i'0(|iiiroinonts  (ins  in  finiil  §§  1  (t10.2()9(|))(4)  iind 
1!)2(>.f)5tl((l)  (lor  the  o|)onition  of  inochiiniciil 
o(|iii|)inont),  final  1!110.2<)9((|)(:i)(vi),  {(|)(3)(xiv), 
((|)(:i)(xv),  and  ((i)(3)(xvi)  and  1()2().9(>4((:)(.‘)),  ((;)(12), 
((:)(! 4).  and  ((;)(15)  (for  live-lino  harehand  work), 
and  final  ^  1(11(1. 2(>9(r)(1)(iii),  (r)(1)(iv),  and  (r)(1)(v) 
(for  line-clearance  troe-lrinnning  work). 

523  Under  exi.sting  §  1(110.20(1,  the  inininnnn 
a|i|)roach  distance  for  voltages  of  50  to  1,000  volts 
is  the  statement,  “avoid  contact.”  The  tinal  rule 
re(iiiires  the  eini)loyer  to  e.stalili.sh  a  inininnnn 
apiiroach  distance  of  not  less  than  0.33  meters  (1.0(1 
feet)  for  voltages  of  301  to  750  volts  and  not  less 
than  (1.03  meters  (2.07  feet)  for  voltages  of  751  to 
5,000  volts. 

Tlie  default  minimum  approach  distances  in 
Table  K-7  and  'I’ahle  V-0  in  the  final  rule  provide 
substantially  larger  minimum  approach  distances 
than  the  minimum  approach  distances  in  'table  R- 
0  in  existing  §  1910.209  for  voltages  above  72.5 
kilovolts.  Under  the  final  nile,  employers  may 
establish  their  own  minimum  approach  distances, 
which  may  be  the  same  as  the  minimum  approach 
distances  in  existing  Table  R-6,  in  lieu  of  using  the 
default  distances:  but,  for  the  purposes  of  this 
analysis,  OSHA  assumed  that  employers  would  use 
the  default  minimum  approach  distances.  Even  if 
employers  establish  smaller  minimum  approach 
distances  than  the  default  distances,  the  final  rule 
requires  that  such  distances  ensure  that  the 
probability  of  sparkover  at  the  electrical  component 
of  the  minimum  approach  distance  is  no  greater 
than  1  in  1,000,  which  makes  the  probability  of  an 
accident  less  likely  than  under  the  existing 
standard. 

524  See,  for  example,  the  five  accidents  at: 
http:// wwu'.  osha.gov/ pls/imis/esta  blish  merit, 
inspection  _detail?id-=  1221 933296‘id=  1 095  732046' 
id=1221 947076‘id^l  09298216&'id=125652016. 


typically  state  that  the  employee  “contacted” 
an  energized  part,  at  the  voltages  commonly 
encountered  in  transmission  and  distribution 
work,  the  air  between  the  worker  and  the 
energized  part  will  break  down  dielectrically 
before  the  employee  can  contact  the  part. 
Whether  the  employee  pulls  away  or 
subsequently  touches  the  energized  part  will 
not  affect  the  outcome — that  is,  electric 
shock,  and  potentially  electrocution,  and 
burns  from  current  passing  through  the  skin 
and  from  exposure  to  the  electric  arc  carrying 
current  to  the  energized  part.  Consequently, 
OSHA  concludes  that  all  “contact”  accidents 
involve  a  sparkover  across  an  air  gap  and  not 
actual  contact  with  the  energized  part.525 
Furthermore,  for  several  reasons, 
increasing  the  minimum  approach  distance 
will  decrease  the  likelihood  that  an  employee 
will  approach  closely  enough  for  sparkover. 
First,  the  increases  in  minimum  approach 
distance,  though  slight  in  most  cases,  reduce 
the  probability  of  sparkover  to  3o 
(approximately  1  in  1,000)  from  sometimes 
substantially  higher  probabilities.  (For 
example,  the  probability  of  sparkover  at  the 
electrical  component  of  the  existing  phase-to- 
phase  minimum  approach  distance  for  an 
800-kilovolt  system  with  a  2.5-per  unit 
maximum  transient  overvoltage  is 
approximately  6  in  10.)  Second,  the 
increased  distance  will  provide  the  employee 
with  additional  distance,  and  thus  time,  to 
detect  and  withdraw  from  an  approach  that 
is  too  close  to  energized  parts.  (See  the 
summary  and  explanation  of  final 
§  1926.960(c)(1)  under  the  heading  “The 
ergonomic  component  of  MAD”  in  Section  V, 
.Summary  and  Explanation  of  the  Pinal  Rule, 
earlier  in  this  pretimble,  for  further 
information.)  Third,  the  increa.sed  distance 
jirovides  a  greater  margin  of  error  for  the 
enqiloyee  in  the  absence  of  a  known 
maxiimim  transient  overvoltage. 

The  Agency  did  not,  however,  include 
certiiin  types  of  accidents  under  this 
ctitegory.  First,  the  Agency  did  not  include 
iiccidents  involving  mechanical  e(|nij)ment, 
loo.se  conductors,  or  guys52<i  (;(jntacted 
overhead  ))ower  lines  energized  at  less  than 
72.6  kilovolts.  The  revised  recpiirements  in 
the  final  rule  do  not  increase  the  likelihood 
of  preventing  such  accidents  because  the 
minimum  approach  distances  at  those 
voltages  are  substantially  the  same  as  the 
di.stances  in  existing  §  1910.269,  and  the 
revised  work-positioning  requirements  in  the 
final  rule  generally  do  not  address  hazards 
as.sociated  with  these  accidents. 

Second,  OSHA  did  not  include  accidents 
in  which  the  abstract  indicated  that  an 
employee  contacted  an  energized  part  that 
the  employee  incorrectly  believed  to  be 
deenergized,  except  when  information  on  the 
location  of  circuits  and  their  voltages  would 


525  As  detailed  in  the  summary  and  explanation 
of  final  §  1926.960(c),  in  Section  V,  Summary  and 
Explanation  of  the  Final  Rule,  earlier  in  this 
preamble,  the  sparkover  distance  at  the  worksite 
depends  on  several  factors,  including,  in  particular, 
the  nominal  voltage  on  the  system  and  any  transient 
overvoltage  that  occurs  while  the  employee  is 
working. 

528  A  guy  is  a  tensioned  cable,  or  wire  rope,  that 
adds  stability  and  support  to  structures  carrying 
overhead  power  lines. 
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have  informed  the  employees  that  lines  or 
equipment  were  energized.®^^  Provisions  for 
deenergizing  and  grounding  lines  and 
equipment  in  the  existing  standard  address 
these  hazards,  and  the  final  rule  does  not 
revise  those  provisions. 

Third,  OSH  A  did  not  include  accidents  in 
which  the  abstract  indicated  that  the 
employee  was  using,  or  likely  was  using, 
appropriate  electrical  protective  equipment 
or  live-line  tools.  The  revised  work¬ 
positioning  requirements  would  not  apply  in 
such  cases. 

Arc-Flash  Protection 

Final  §§  1910.269(1)(8)  and  1926.960(g) 
require  the  employer  to  provide,  and  ensure 
the  use  of,  appropriate  protective  clothing 
and  equipment  to  either  prevent  or  reduce 
the  severity  of  injuries  to  employees  exposed 
to  electric  arcs.  OSHA  identified  accidents  in 
which  employees  sustained  burns  and  other 
injuries  from  electric  arcs.*^^® 

The  Agency  did  not  include  accidents  in 
which  employees  directly  contacted 
energized  parts  unless;  (1)  The  employee 
survived  the  electric  shock  and  (2)  the 
employee  sustained  burns  or  other  arc-flash 
injuries  to  parts  of  the  body  other  than  the 
hands  and  feet.  In  the  analysis,  OSHA 
assumes  that  rubber  insulating  gloves  with 
leather  protectors  worn  in  compliance  with 
the  approach-distance  requirements  will 


protect  against  burns  to  the  hands.  OSHA 
also  assumes  that  the  injured  employee  was 
wearing  heavy-duty  work  shoes  or  boots  that 
comply  with  the  arc-flash  protection 
requirements  in  the  final  rule.  Based  on  the 
analysis  of  the  accident  data,  such  footwear 
will  protect  against  exposure  to  electric  arcs, 
but  will  not  protect  against  burns  resulting 
from  dielectric  failure  of  the  footwear,  which 
can  occur  in  cases  of  direct  contact  with 
high-voltage  energized  parts. 

In  addition,  OSHA  did  not  include 
accidents  in  which  employees  received  burns 
from  hydraulic  fluid  ignited  by  an  electric 
arc,  unless  the  burning  hydraulic  fluid 
ignited  the  employee’s  clothing.  The  Agency 
assumes  that  the  arc-flash  provisions  in  the 
final  rule  will  not  prevent,  or  substantially 
reduce,  injuries  cau.sed  by  the  heat  from 
burning  hydraulic  fluid. 

Training 

OSHA  did  not  substantially  revise  the 
training  requirements  in  existing  §  1910.269. 
However,  employers  will  incur  costs  for 
training  employees.  Even  though  employees 
alreadj'  are  trained  in  the  work  practices 
required  by  existing  §  1910.269,  additional 
training  costs  will  result  because  employers 
must  train  workers  in  the  revised  work 
practices  required  by  the  final  rule.  The 
additional  training  requirements  provide 
benefits  because  trained  employees  are  more 


likely  to  follow  the  work  practices  specified 
by  the  standard  than  untrained  employees. 

The  Agency  identified  accidents  involving 
incorrect  work  practices  that  the  final  rule 
will  prevent.®^®  Specifically,  OSHA  included 
in  this  category  any  accident  included  in  the 
fall-protection,  approach-distance,  or  arc- 
flash  categories  described  earlier.  The  work- 
practice  changes  required  in  those  areas  in 
the  final  rule  will  result  in  new  training, 
which,  in  turn,  will  make  accidents  included 
in  the  training  category  less  likely. 

3.  Results  of  Accident  Analysis 

Table  24  presents  the  results  of  OSHA’s 
analysis  of  the  CONSAD  accident  data.  The 
first  column  in  that  table  lists  the  categories 
of  provisions  in  the  final  rule  included  in 
this  analysis,  while  the  second  column 
presents  the  number  of  accidents  that  the 
requirements  in  each  of  these  categories 
likely  will  prevent.  For  example,  the 
information-transfer  requirements  in  the  final 
rule  make  77  of  the  accidents  less  likely  to 
occur  in  comparison  with  the  existing 
standards.  The  third  column  of  Table  24 
shows  the  corresponding  percentage  of 
accidents  that  the  requirements  in  each  of 
these  categories  likely  will  prevent.  P’or 
example,  the  approach-distance  requirements 
in  the  final  rule  make  35.8  percent  of  the 
accidents  less  likely  to  occur  in  comparison 
with  the  existing  standards. 


Table  24— Percentage  of  Accidents  Addressed  by  Each  Category  of  Provision 


Category  of  provision 

Number  of  accidents 
addressed  by  the 
provision 

Percentage  of  268 
total  accidents 
addressed  by  the 
provision 

Information  Transfer  . 

77 

28.7 

Job  Briefing . 

153 

57.1 

Training  . 

144 

53.7 

Aerial  Lift  Fall  Protection  . 

3 

1.1 

Climbing  Fall  Protection . 

10 

3.7 

Approach  Distance  . 

96 

35.8 

Arc  Flash . 

42 

15.7 

4.  Provision-by-Provision  Sensitivity 
Analysis 

To  conduct  its  provision-by-provision 
sensitivity  analysis,  OSHA  first  compared  the 
percentage  of  accidents  in  each  category 
(from  Table  24)  against  the  estimated  total 
number  of  fatalities  involving  circumstances 
directly  addressed  by  the  final  rule,  74 
annually,  and  the  corresponding  number  of 
serious  injmies,  444  annually.  OSHA  next 
estimated  the  economic  value  of  those 
prevented  fatalities  and  injuries.®®®  Finally, 
OSHA  estimated  the  percentage  of  provision¬ 
relevant  benefits  that  would  be  necessary  to 
establish  that  a  particular  provision  produces 
zero  net  benefit  (that  is,  the  estimated  value 
of  the  prevented  accidents  equals  the 


An  example  of  the  exception  is  an  accident  in 
which  an  employer  assigns  a  crew  to  work  on  one 
line  the  crew  correctly  believes  is  deenergized,  but 
a  crew  member  accidentally  works  on  a  wrong  line, 
which  is  energized.  Information  on  the  correct 
location  of  lines  and  which  lines  are  energized 
would  help  prevent  such  accidents. 


estimated  cost  of  the  related  provision).  Any 
percentage  greater  than  this  will  produce 
positive  net  benefits.  Table  25  shows  the 
results  of  this  analysis. 

As  noted  earlier  in  the  accident  analysis, 
the  Agency  sometimes  attributed  an  accident 
to  a  provision  even  though  it  was  unclear 
from  the  accident  abstract  whether  the 
employer  followed  that  provision  on  a 
voluntary  basis.  Therefore,  although  Table  25 
accounts  for  baseline  compliance  in  terms  of 
costs.  Table  25  does  not  account  for  baseline 
compliance  in  terms  of  potential  monetized 
benefits.  Table  26,  on  the  other  hand, 
accounts  for  baseline  compliance  in  terms  of 
both  costs  and  benefits. 


See,  for  example,  the  five  accidents  at: 
http://www.osha.gov/pls/iinis/establishment. 
inspection_detail?id=11961 7454S-id=125958280B‘ 
id=H21 301 58&id=l  0644  7691  &id=l  1 9541 977. 

See,  for  example,  the  five  accidents  at; 
http;//www.osha.gov/pls/imis/establishment. 
inspection_detail?id=123997892B‘id=11961 74546' 
id=  1 25958280&'id= 1 23383382a'id=12482234 7. 


OSHA  notes  that  accounting  for  baseline 
compliance  is  difficult  because  effectiveness 
and  baseline  compliance  interact  for 
purposes  of  estimating  the  number  of 
accidents  where  there  is  no  baseline 
compliance.  For  example,  if  a  provision  is  so 
effective  that  there  would  be  no  accidents  so 
long  as  employers  follow  the  regulation,  then 
all  accidents  attributed  to  that  provision 
would  necessarily  occur  when  employers  did 
not  follow  the  provision;  and  OSHA, 
therefore,  could  state  with  100  percent 
certainty  that  employers  did  not  follow  the 
provision  voluntarily.  Conversely,  if  the 
provision  is  completely  ineffective,  the 
associated  injiu'y  and  fatality  rate  for 
employers  in  voluntary  compliance  will  be 


530  Note  that,  due  to  data  limitations  discussed  in 
the  body  of  the  FEA,  OSHA  could  not  identify  or 
evaluate  injuries  with  the  same  degree  of  accuracy 
as  fatalities.  For  that  reason,  throughout  this 
analysis,  estimated  injuries  are  in  fixed  proportion 
to  estimated  fatalities.  Note,  also,  that  prevented 
injuries  comprise  only  a  minor  percentage  of  the 
total  benefits  of  the  rule. 


20576 


Federal  Register/ Vol.  79,  No.  70 /Friday,  April  11,  2014 /Rules  and  Regulations 


the  same  as  for  employers  not  in  voluntary 
compliance.  As  a  result,  the  expected 
percentage  of  associated  injuries  and 
fatalities  for  firms  in  voluntary  compliance 
will  equal  the  percentage  of  employees  in 
firms  in  voluntary  compliance  (as  a 
percentage  of  all  employees  with  associated 
injuries  and  fatalities).  Thus,  if  20  percent  of 
employees  work  in  firms  in  voluntary 
compliance  with  a  completely  ineffective 
provision,  then  20  percent  of  all  associated 
injuries  and  fatalities  will  occur  among  these 
employees,  assuming  an  equal  distribution  of 
affected  work.  OSHA  examines  intermediate 
cases,  which  are  more  complex  to  calculate, 
in  a  spreadsheet  showing  the  calculation  of 


breakeven  rates  taking  account  of  baseline 
compliance  [9]. 

Table  26  shows  estimated  rates  of  baseline 
compliance  for  each  provision  and  the 
resulting  percentage  of  potential  benefits 
needed  for  benefits  to  equal  costs,  adjusted 
for  the  compliance  rate  using  the 
methodology.  The  compliance  rates  show 
that,  for  all  provisions,  with  the  exception  of 
new  requirements  for  calculating  minimum 
approach  distances,  industry  already  bears 
most  of  the  costs  voluntarily.  As  expected, 
the  break-even  rates  in  Table  26  usually  are 
higher  than  the  rates  shown  in  Table  25.  In 
some  cases,  as  discussed  later,  OSHA 
believes  that  accidents  addressed  by 


individual  provisions  could  not  occur  in  the 
event  of  full  compliance  with  the  final  rule. 
In  these  cases,  the  last  column  of  Table  26 
shows  a  range  of  potential  benefits  needed  to 
break  even  with  costs,  with  the  percentage  in 
that  column,  adjusted  for  baseline 
compliance,  representing  the  top  end  of  the 
range,  and  the  percentage  from  the  last 
column  of  Table  25  representing  the  bottom 
end  of  the  range.  OSHA  believes  tbe 
percentage  at  the  top  end  of  the  range  is 
premised  on  an  incorrect  assumption — that 
relevant  accidents  can  occur  even  with  full 
compliance  with  the  final  rule. 
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Table  25— Sensitivity  Analysis  of  Potential  Benefits  From  Different  Provisions  of  the  Electric  Power 

Generation,  Transmission,  and  Distribution  Standard 


Category  of  provision 

Annualized 
cost  of  compli¬ 
ance 

Percentage  of 
accidents  ad¬ 
dressed  by  the 
provision 
(from  Table 
24)* 

Fatalities  pre¬ 
vented  t 

Monetized 
benefits  of  fa¬ 
talities  poten¬ 
tially  pre¬ 
vented  $ 

Injuries  poten¬ 
tially  pre¬ 
vented  § 

Monetized 
benefits  of  in¬ 
juries  poten¬ 
tially  pre¬ 
vented  ** 

Total  potential 
monetized 
benefits 

Percentage  of 
potential  bene¬ 
fits  needed  to 
break  even 
with  costs  tt 

Information  Transfer . 

$17,820,841 

28.7 

21.5 

$184,770,600 

127.4 

$7,900,536 

$192,671,136 

9.2 

Job  Briefing  . 

6,697,557 

57.1 

42.3 

367,609,800 

253.5 

15,718,488 

383,328,288 

1.7 

Training  . 

2,950,935 

53.7 

39.7 

345,720,600 

238.4 

14,782,536 

360,503,136 

0.8 

Aerial  Lift  Fall  Protection  ... 

113,222 

1.1 

0.8 

7,081,800 

4.9 

302,808 

7,384,608 

1.5 

Climbing  Fall  Protection  .... 

451,768 

3.7 

2.7 

23,820,600 

16.4 

1,018,536 

24,839,136 

1.8 

Approach  Distances . 

1,807,505 

35.8 

26.5 

230,480,400 

159.0 

9,855,024 

240,335,424 

0.8 

Arc  Flash  . 

19,446,147 

15.7 

11.6 

101,076,600 

69.7 

4,321,896 

105,398,496 

18.5 

’Total  exceeds  100  percent  because  more  than  one  provision  may  prevent  a  given  accident, 
t  Percentage  of  accidents  addressed  multiplied  by  74  (the  number  of  fatalities  of  the  type  addressed  by  the  final  rule). 

$thnsp;Valued  at  $8.7  million  per  fatality. 

§  Percentage  of  accidents  addressed  multiplied  by  444  (the  number  of  injuries  of  the  type  addressed  by  the  final  rule). 

**  Valued  at  $62,000  per  injuiy. 

ttThe  Percentage  of  Potential  Benefits  Needed  to  Break  Even  with  Costs  derived  by  dividing  the  monetized  benefits  in  column  8  by  the  costs  In  column  2. 

Note:  Totals  may  not  equal  the  sum  or  product  of  the  components  due  to  rounding. 

Table  26— Baseline  Compliance  Rates  and  Percentage  of  Potential  Benefits  Needed  To  Break  Even  With 

Costs,  Given  Baseline  Compliance 


Category  of  provision 

Baseline  compliance* 
(percent) 

Percentage  of  potential 
benefits  that  need  to  be 
realized  to  break  even 
with  costs,  adjusted  for 
baseline  compliance  t 

Information  Transfer  . 

77 

31.6 

Job  Briefing . 

96 

31 .7 

Training  . 

95 

14.7 

Aerial  Lift  Fall  Protection  $ . 

65 

1 .5-4.4 

Climbing  Fall  Protection  t  . 

50 

1 .8-3.7 

Approach  Distances  t  . 

0 

0.8 

Arc  Flash  $  . 

81 

18.5-55.6 

’Calculated  as  the  percentage  of  costs  for  projects  already  in  compliance  as  a  percentage  of  costs  if  no  firms  were  in  compliance. 
tSee  reference  [9]  for  method  of  calculation. 

$  It  is  possible  that  baseline  compliance  may  be  irrelevant  because  no  accidents  could  occur  (or,  in  the  case  of  the  arc-flash  provisions,  no  fa¬ 
talities  could  occur,  and  the  final  rule  would  significantly  reduce  the  incidence  of  serious  burns)  in  the  event  of  100-percent  compliance,  in  which 
case  the  break-even  percentage  is  the  same  as  in  Table  25. 


Before  discussing  the  results  of  Table  25 
and  Table  26,  OSHA  will  address  the 
potential  preventability  of  the  types  of 
accidents  the  final  rule  likely  will  prevent. 
Generally,  no  set  of  controls  can  prevent  all 
accidents  associated  with  a  particular  activity 
and  still  allow  workers  to  engage  in  the 
activity  at  reasonable  cost.  For  example, 
controls  cannot  prevent  fully  many  kinds  of 
accidents,  such  as  transportation  accidents  or 
slips  and  trips.  However,  this  is  not  the  case 
for  many  of  the  hazards  addressed  by  this 
final  rule.  The  fall,  burn,  and  electric-shock 
accidents  that  this  standard  addresses  are 
almost  completely  preventable  with 
appropriate,  affordable  precautions.  The  final 
rule  addresses  the  problem  that,  in  many 
cases,  employers  do  not  apply  known, 
effective  controls,  either  because  no  rule 
requires  such  controls  or  because  individual 
employers  may  lack  the  information  to  apply 
required  controls  properly. 

Because  the  benefits  of  information 
transfer,  job  briefings,  and  training  depend  in 
part  on  the  effectiveness  of  other  provisions, 
OSHA  will  first  consider  the  effectiveness  of 
provisions  involving  aerial  lift  and  climbing 
fall  protection,  approach  distances,  and  arc- 
flash  protection.  In  evaluating  the  likelihood 
of  meeting  any  of  the  calculated  break-even 


effectiveness  rates,  there  are  several  key 
factors  to  consider:  The  potential  that  a 
provision  could  prevent  an  accident;  the 
extent  to  which  full  compliance  with  existing 
rules  could  prevent  the  accident;  and,  even 
if  full  compliance  with  existing  rules  could 
prevent  an  accident,  the  extent  to  which  the 
provision  makes  it  easier  or  more  likely  that 
there  will  be  greater  compliance  with 
existing  rules. 

Aerial  Lift  Fall  Protection 
Under  the  final  rule,  employees  in  aerial 
lifts  performing  covered  work  will  not  be 
able  to  use  body  belts  as  part  of  fall-arrest 
systems  and,  instead,  must  use  body 
harnesses.  While  perfect  compliance  with  the 
existing  fall-protection  provision  could 
prevent  most  fatalities  and  some  nonfatal 
injuries,  as  OSHA  stated  in  Section  V, 
Summary  and  Explanation  of  the  Final  Rule, 
earlier  in  this  preamble,  using  body 
harnesses  instead  of  body  belts  will  not  only 
reduce  the  number  of  fatalities  and  the 
severity  of  some  injuries,  but  also  increase 
the  probability  that  employees  use  fall 
protection  because  it  is  not  always  possible 
for  an  employer  to  detect  from  the  ground 
whether  an  employee  is  wearing  a  body  belt, 
but  it  is  relatively  easy  to  determine  whether 
an  employee  is  wearing  a  hody  harness. 


Table  25  shows  that  the  aerial-lift  fall- 
protection  provision  addresses  1.1  percent  of 
all  accidents  OSHA  reviewed  for  this 
supplemental  analysis.  Moreover,  Table  25 
shows  that,  if  compliance  with  the  final 
rule’s  aerial-lift  fall-protection  provision 
prevents  only  1.5  percent  of  these  accidents, 
then  the  benefits  will  meet  or  exceed  the 
costs.  Table  26  shows  that,  after  adjusting  for 
baseline  compliance,  benefits  will  meet  or 
exceed  the  costs  if  the  provision,  including 
the  correct  use  of  body  harnesses,  prevents 
4.4  percent  or  more  of  these  accidents.^ai 


531  OSHA  uses  the  term  “these  accidents’’  in  this 
and  similar  portions  of  the  text  to  refer  to  the 
percentage  of  the  percentage  of  total  accidents  that 
a  particular  provision  needs  to  prevent  for  the 
benefits  of  that  provision  to  meet  or  exceed  the 
costs  of  that  provision.  For  example,  OSHA  says  in 
the  text  that  “Table  25  shows  that  the  aerial-lift  fall- 
protection  provision  addresses  1.1  percent  of  all 
accidents  OSHA  reviewed  for  this  analysis,”  and 
that  “if  compliance  with  the  final  rule’s  aerial-lift 
fall-protection  provision  prevents  only  1.5  percent 
of  these  accidents,  then  the  benefits  will  meet  or 
exceed  the  costs.”  This  statement  means  that  Table 
25  .shows  that  benefits  will  meet  or  exceed  costs  if 
c:ompliance  with  the  final  rule’s  aerial-lift  fall- 
protection  provision  prevents  1 .5  percent  of  the  1 .1 
percent  of  total  accidents  that  compliance  with  the 
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Ignoring  the  benefits  resulting  from  the 
decrease  in  the  number  and  severity  of 
injuries  from  falls  into  body  harnesses  in 
comparison  to  falls  into  body  belts,  OSHA 
concludes  that  the  increased  probability  that 
workers  subject  to  the  final  rule  will  use  fall 
protection  is  sufficient  reason  alone  to  assure 
a  4.4  percent  decrease  in  accidents  involving 
falls  from  aerial  lifts. 

Climbing  Fall  Protection 

The  final  rule  requires  that  qualified 
employees  use  fall  protection  when  climbing 
or  changing  location  on  poles,  towers,  or 
similar  structures.  Existing  fall  protection 
standards  do  not  require  the  use  of  fall 
protection  in  these  circumstances.  Therefore, 
full  compliance  with  existing  rules  would 
not  prevent  any  of  the  falls  OSHA  attributed 
to  this  provision. 

Moreover,  proper  use  of  fall  protection  will 
prevent  almost  all  fatalities  or  serious 
injuries  resulting  from  falls  by  employees 
when  climbing  or  changing  location  on  such 
structures.  Table  25  shows  that  the  final 
rule’s  climbing  fall  protection  provision 
addresses  3.7  percent  of  all  accidents  and 
that  benefits  will  meet  or  exceed  the  costs  if 
use  of  fall  protection  prevents  1.8  percent  or 
more  of  these  accidents.  Since  it  is  nearly 
impossible  for  an  accident  to  occur  if 
employers  comply  fully  with  these 
provisions,  it  is  reasonable  to  conclude  that 
baseline  compliance  is  irrelevant  and  that  1.8 
percent  remains  the  relevant  break-even 
percentage  even  when  considering  existing 
compliance.  OSHA  believes  that,  given  that 
full  compliance  with  this  requirement  will 
prevent  almost  all  fatalities  and  serious 
injuries  from  falls  under  these  circumstances, 
it  is  reasonable  to  conclude  that  this 
provision  will  have  benefits  that  exceed 
costs. 

Approach  Distances 

The  approach-distance  provisions  require 
employers  to  ensure  that  employees  who  do 
not  use  electrical  protective  equipment  or 
have  other  protection  against  electric  shock 
not  reach  into  the  employer’s  established 
minimum  approach  distances.  The  existing 
rule  does  not  contain  similar  requirements. 
Even  though  full  compliance  with  existing 
rules  may  have  prevented  some  of  the 
accidents  OSHA  attributed  to  the  final  rule’s 
provisions,  the  final  rule’s  provisions  will 
make  the  maintenance  of  the  minimum 
approach  distance  easier  or  more  likely  than 
under  the  existing  rule.  Under  the  final  rule’s 
approach,  the  type  of  contact  accidents 
OSHA  attributed  to  the  final  rule’s  provisions 
are  less  likely  because  an  employee  following 
the  revised  approach-distance  requirements 
would  not  need  to  divide  his  or  her  attention 
between  performing  a  job  task  and 
maintaining  the  minimum  approach 
distance.  Simply  put,  the  final  rule’s 
provisions  will  minimize  the  risk  that  errors 
in  judgment  about  tbe  minimum  approach 
distance  will  lead  to  electrocution. 

These  provisions  also  require  minimum 
approach  distances  that  are  substantially 
greater  than  the  corresponding  minimum 


final  rule’s  aerial-lift  fall-protection  provision 
would  potentially  prevent. 


approach  distances  in  existing  §  1910.269  for 
voltages  between  301  and  1,000  volts  and 
over  72.5  kilovolts.  For  reasons  stated  earlier 
in  this  analysis,  increasing  the  minimum 
approach  distance  will  decrease  the 
likelihood  that  an  employee  will  approach 
closely  enough  to  an  exposed  energized  part 
for  sparkover.  Therefore,  if  employers  follow 
the  final  rule  and  use  substantially  greater 
minimum  approach  distances  at  these 
voltages,  then  it  is  substantially  less  likely 
that  an  unprotected  employee  (that  is,  an 
employee  not  using  electrical  protective 
equipment)  will  approach  too  close  to  an 
exposed  energized  part. 

It  is  almost  certain  that  full  compliance 
with  the  final  rule  would  prevent  all 
accidents  attributed  to  these  provisions. 

Table  25  shows  that  the  final  rule’s  minimum 
approach  distance  provisions  address  35.8 
percent  of  all  accidents  and  that  benefits  will 
meet  or  exceed  the  costs  if  the  new 
provisions  prevent  0.8  percent  or  more  of 
these  accidents.  Moreover,  baseline 
compliance  is  zero  percent  in  this  case; 
therefore,  even  if  baseline  compliance  was 
above  zero,  since  it  is  nearly  impossible  for 
an  accident  to  occur  if  employers  comply 
with  these  provisions,  it  is  reasonable  to 
conclude  that  baseline  compliance  would  be 
irrelevant,  and  that  0.8  percent  would  remain 
the  relevant  break-even  percentage  even 
when  considering  existing  compliance.  Given 
that  full  compliance  with  this  requirement 
will  prevent  almost  all  applicable  fatalities 
and  serious  injuries,  OSHA  believes  that  it  is 
reasonable  to  conclude  that  this  provision 
will  have  benefits  that  exceed  costs. 

Arc  Flash 

The  final  rule  contains  new  provisions 
addressing  arc-flash  protection.  These  new 
provisions,  if  followed,  will  prevent  virtually 
all  fatalities,  and  significantly  reduce  the 
incidence  of  serious  burns  from  arc-flash 
accidents.  The  existing  rule  does  not  contain 
such  protections.  OSHA’s  existing  rule 
simply  requires  that  an  employee’s  clothing 
do  no  greater  harm  than  the  harm  that  the 
employee  would  experience  without  the 
clothing.  As  such,  it  is  highly  likely  that  full 
compliance  with  existing  rules  would 
prevent  none  of  the  burn  accidents  OSHA 
analyzed. 

Moreover,  it  is  almost  certain  that  full 
compliance  with  the  final  rule  would  prevent 
the  fatalities  and  reduce  the  serious  injuries 
resulting  from  electric  arcs.  Table  25  shows 
that  the  final  rule’s  arc-flash  provisions 
address  15.7  percent  of  all  accidents  and  that 
benefits  will  meet  or  exceed  the  costs  if  the 
new  provisions  prevent  18.5  percent  or  more 
of  these  accidents.  Compliance  with  these 
provisions  will  almost  certainly  reduce  the 
severity  of  burns  and  will  make  it  is  nearly 
impossible  for  a  fatality  to  occur.^sz 
Therefore,  it  is  reasonable  to  conclude  that 
baseline  compliance  is  irrelevant  and  that 
18.5  percent  remains  the  relevant  break-even 
percentage  even  when  considering  existing 


See  the  summary  and  explanation  of  final 
§  1926.960(g),  in  Section  V,  Summary  and 
Explanation  of  the  Final  Rule,  earlier  in  this 
preamble,  for  an  explanation  of  how  the  final  rule 
protects  employees  from  fatal  and  nonfatal  burn 
injuries. 


compliance.  OSHA  believes  that,  given  that 
full  compliance  with  these  provisions  will 
prevent  almost  all  applicable  fatalities  and 
significantly  reduce  the  severity  of  burn 
injuries,  it  is  reasonable  to  conclude  that  this 
provision  will  have  benefits  that  exceed 
costs. 

Information  Transfer 

The  information-transfer  provisions  require 
host  employers  to  exchange  specified 
information  with  contract  employers  so  that 
each  employer  can  comply  with  the  final  rule 
to  protect  its  employees.  The  existing  rule 
does  not  contain  such  provisions.  However, 
accidents  among  employers  are  far  more 
likely  to  occur  when  those  employers  do  not 
have  adequate  information  to  comply  with 
requirements  that  depend  on  the  employer 
having  that  information.  For  example,  an 
employer  cannot  not  select  protective 
grounding  equipment  meeting  existing 
§  1910.269(n)(4)(i),  which  requires  that 
protective  grounding  equipment  be  capable 
of  conducting  the  maximum  fault  current 
that  could  flow  at  the  point  of  grounding  for 
the  time  necessary  to  clear  the  fault,  if  the 
employer  does  not  know  the  fault  current  or 
clearing  time  for  a  circuit.  As  such,  it  is 
highly  likely  that  the  existing  rule  could  not 
prevent  at  least  some  of  the  accidents  OSHA 
attributed  to  these  provisions  because  many 
employers  did  not  have  adequate  information 
to  achieve  full  compliance  with  the  existing 
rule’s  work  practice  requirements  and,  but 
for  the  new  information-transfer  provisions, 
would  not  have  adequate  information  to 
achieve  full  compliance  with  the  final  rule’s 
work-practice  requirements. 

OSHA  also  believes  that  it  is  likely  that  the 
benefits  of  this  provision  will  exceed  the 
costs.  In  its  analysis,  OSHA  identified 
accidents  in  which  an  employer  that 
appeared  to  be  a  contract  employer  needed 
specific  information  to  comply  with  the  final 
rule.  It  is  necessary  that  the  host  employer 
transfer  certain  key  information  about  the 
electric  power  generation,  transmission,  or 
distribution  installation  to  the  contract 
employer,  as  such  information  is  almost 
never  readily  available  to  the  contract 
employer  from  any  soiurce  other  than  the  host 
employer.  Table  25  shows  that  the  final  rule’s 
information-transfer  provisions  address  28.7 
percent  of  all  accidents  and  that  benefits  will 
meet  or  exceed  the  costs  if  the  new 
provisions  prevent  9.2  percent  or  more  of 
these  accidents.  Table  26  shows  that,  after 
adjusting  for  baseline  compliance,  benefits 
will  meet  or  exceed  the  costs  if  the 
provisions  prevent  31.6  percent  or  more  of 
these  accidents.  The  transfer  of  required 
information  is  a  necessary,  but  not  a 
sufficient,  condition  for  preventing  accidents; 
therefore,  OSHA  considers  it  likely  that  the 
final  rule  will  achieve  this  level  of 
preventability  given  that  the  record  for  this 
rulemaking  clearly  shows  that  contract 
employers  have  difficulty  meeting  the 
provisions  of  the  existing  standard  due  to  a 
lack  of  information.  In  particular,  the  record 
shows  that  contract  employers  experience  a 
recurring  inability  to  get  needed  information 
from  utilities.  (See,  for  example,  Tr.  877, 
1240,  1333.) 
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Job  Briefing 

The  job-briefing  provision  requires 
employers  to  provide  certain  necessary  safety 
information  to  the  employee  in  charge.  It  is 
important  that  the  employer  provide  the 
employee  in  charge  with  this  information  to 
aid  employees’  assessment  of  worksite 
conditions  and,  as  a  secondary  precaution,  in 
case  employees  at  the  site  fail  to  observe  a 
particular  condition  related  to  their  safety. 

The  existing  standards  do  not  contain  such 
a  provision.  Moreover,  the  record  makes  clear 
that,  under  the  existing  rule,  employees  do 
not  always  have,  nor  can  they  always  obtain, 
the  necessary  information  they  need  to 
perform  their  jobs  safely  because  employers 
are  placing  the  entire  burden  of  compliance 
with  the  job-briefing  requirement  on  the 
employee  in  charge  (see  discussion  of 
§  1926.952  in  Section  V,  Summary  and 
Explanation  of  the  Final  Rule,  earlier  in  this 
preamble).  As  such,  it  is  highly  likely  that  the 
existing  rule  could  not  prevent  at  least  some 
of  the  accidents  OSHA  attributed  to  this 
provision  because  many  employees  did  not 
have  adequate  information  for  employers  to 
achieve  full  compliance  with  the  existing 
rule’s  work  practice  requirements  and,  but 
for  the  new  job-briefing  provision,  would  not 
have  adequate  information  for  employers  to 
achieve  full  compliance  with  the  final  rule’s 
work-practice  requirements. 

However,  under  existing  §  1910.269(c), 
employees  become  aware  of  at  least  some  of 
this  necessary  safety  information  because, 
although  the  existing  rule  does  not  require 
employers  to  provide  this  information  to  the 
employee  in  charge,  the  existing  rule  requires 
job  briefings  that  cover  hazards  associated 
with  the  job,  work  procedures  involved, 
special  precautions,  energy-source  controls, 
and  personal  protective  equipment 
requirements.  Consistent  with  this 
conclusion.  Table  25  shows  that  benefits  will 
meet  or  exceed  the  costs  if  the  new  provision 
prevents  1.7  percent  or  more  of  the  accidents 
addressed  by  this  provision;  Table  26  shows 
that,  after  adjusting  for  baseline  compliance, 
benefits  will  meet  or  exceed  the  costs  if  the 
new  provision  prevents  31.7  percent  or  more 
of  these  accidents. 

Table  25  shows  that  compliance  with  the 
final  rule’s  job-briefing  provision  potentially 
would  prevent  a  large  portion  (57.1  percent) 
of  all  accidents.  As  such,  it  is  likely  that  the 
benefits  of  this  provision  will  exceed  the 
costs  because  of  the  large  percentage  of  total 
accidents  potentially  prevented  by  this 
provision  (57.1  percent)  and  the  percentage 
of  prevention  (31.7  percent)  needed  for  the 
benefits  of  these  accidents  to  equal  costs. 
Again,  the  record  evidence  supports  the 
conclusion  that  at  least  some  employees  do 
not  have  adequate  information  to  perform 
their  jobs  safely  and,  further,  that  the 
overwhelming  majority  of  employers  do  find 
such  job  briefings  desirable. 

Training 

The  training  requirements  in  the  final  rule 
are  substantially  the  same  as  those  in  existing 
§  1910.269.  Training  costs  arise,  not  from 
new  training  requirements,  but  from  the  need 
to  provide  employees  with  new  training  in 
work  practices  conforming  to  new  and 
revised  work-practice  requirements  in  the 


final  rule.  Consequently,  the  training 
required  under  the  existing  rule  will  prevent 
accidents  that  only  the  existing  rule’s  work- 
practice  requirements  might  prevent,  and  not 
accidents  that  only  the  final  rule’s  work- 
practice  requirements  might  prevent. 

For  example,  full  compliance  with  the 
existing  rule’s  training  requirements  would 
not  prevent  the  falls  that  OSHA  attributed  to 
the  final  rule’s  climbing  fall-protection 
provision  because  the  existing  rule  does  not 
require  qualified  employees  to  use  fall 
protection  when  climbing  or  changing 
location  on  poles,  towers,  or  similar 
structures.  However,  full  compliance  with 
the  existing  rule’s  training  requirements 
might  prevent  some  of  the  falls  that  OSHA 
attributed  to  the  final  rule’s  aerial-lift  fall- 
protection  provision  because  full  compliance 
with  the  existing  rule’s  aerial-lift  fall- 
protection  provision  would  likely  prevent 
some  of  those  accidents.  As  such,  the  training 
required  under  the  existing  rule  would 
prevent  some,  but  not  all,  of  the  accidents 
attributed  to  the  training  required  under  the 
final  rule. 

In  its  analysis,  OSHA  attributed  to  the 
training  required  under  the  final  rule  any 
accident  that  the  Agency  attributed  to 
provisions  requiring  compliance  with  the 
final  rule’s  new  and  revised  work-practice 
requirements  (that  is,  provisions  on  aerial-lift 
fall  protection,  climbing  fall  protection, 
information  transfer,  approach  distances,  and 
arc  flash).  Consequently,  the  revised  training 
employers  will  provide  under  the  final  rule 
will  prevent  some,  but  not  all,  of  the 
accidents  attributed  to  training  required 
under  the  final  rule  to  the  same  extent  as  the 
new  and  revised  work-practice  requirements. 
As  such,  full  compliance  with  the  new 
training  required  under  the  final  rule  would 
help  prevent  the  accidents  OSHA  attributed 
to  the  new  training  precisely  because  OSHA 
also  attributed  those  accidents  to  the  new 
and  revised  work-practice  provisions. 

As  noted  earlier,  the  training  provisions  act 
jointly  with  the  new  and  revised  work- 
practice  requirements  in  the  final  rule  to 
prevent  accidents.  The  new  and  revised 
work-practice  provisions  necessitate  new 
training,  which,  in  turn,  will  make  accidents 
included  in  the  training  category  less  likely. 
Trained  employees  are  much  more  likely  to 
follow  the  work  practices  required  under  the 
final  rule  than  untrained  employees.  As 
discussed  earlier,  it  is  almost  certain  that  full 
compliance  with  the  final  rule’s  climbing 
fall-protection,  approach-distance,  and  arc- 
flash  provisions  would  prevent  all  accidents 
attributed  to  these  provisions.  As  also 
discussed  earlier,  using  body  harnesses 
instead  of  body  belts  in  aerial  lifts  also  will 
reduce  the  number  of  fatalities  and  the 
severity  of  some  nonfatal  injuries.  The 
training  requirements  will  contribute  to  this 
reduction  in  accidents  because  those 
requirements  will  help  ensure  full 
compliance  with  the  final  rule’s  work- 
practice  provisions. 

Table  25  shows  that  compliance  with  the 
final  rule’s  training  provisions  potentially 
would  prevent  53.7  percent  of  all  accidents 
and  that  benefits  will  meet  or  exceed  the 
costs  if  the  provisions  prevent  0.8  percent  or 
more  of  these  accidents.  Table  26  shows  that. 


after  adjusting  for  baseline  compliance, 
benefits  will  meet  or  exceed  the  costs  if  the 
training  provisions  prevent  14.7  percent  or 
more  of  these  accidents.  OSHA  believes  that 
it  is  reasonably  likely  the  benefits  will  exceed 
the  costs  because  training  is  essential  to 
assure  that  employees  can  follow  the  other 
provisions  of  the  standard  and  because  of  the 
relatively  large  portion  of  total  accidents 
related  to  this  provision  (53.7  percent)  and 
the  relatively  low  percentage  of  these 
accidents  (14.7  percent)  that  the  new 
provisions  would  need  to  prevent  for  benefits 
to  equal  costs. 

5.  Methodology  for  Comparing  the  Costs  of 
Preventing  Accidents,  by  Accident  Category, 
to  the  Associated  Benefits 

In  the  first  sensitivity  analysis,  discussed 
previously,  OSHA  determined  the  frequency 
with  which  each  single  provision  would  have 
to  prevent  accidents  addressed  by  that 
provision  for  benefits  to  exceed  costs  for  that 
provision;  however,  the  analysis  ignored  the 
possibility  that  it  may  take  multiple 
provisions  to  prevent  a  given  accident  and 
that  not  all  provisions  may  be  necessary  to 
prevent  every  accident.  The  second 
sensitivity  analysis,  described  in  this  section, 
addresses  the  joint  effects  arising  from 
various  provisions. 

The  requirements  in  the  final  rule  work  in 
combination  to  prevent  accidents.  For 
example,  as  noted  previously,  the  minimum 
approach-distance  requirements  work  in 
combination  with  the  training  requirements 
to  prevent  employees  from  coming  too  close 
to  live  parts  and  receiving  an  electric  shock. 
OSHA  took  steps  to  assure  that  its  provision- 
by-provision  analysis  accurately  accounts  for 
the  issue  of  joint  costs,  as  described  later. 

As  noted  earlier.  Table  24  shows,  for 
different  categories  of  provisions,  the  number 
of  accidents  that  the  requirements  in  that 
category  are  likely  to  prevent.  Table  27 
breaks  down  the  data  in  Table  24  further,  and 
presents,  for  five  different  categories  of 
accidents  (falls  from  aerial  lifts;  falls  from 
.structures;  electric  shock,  too  close  to  live 
parts;  burns  from  arc  flash;  and  accidents 
other  than  those  listed  above),  the  number 
and  percentage  of  accidents  in  each  accident 
category  that  the  different  combinations  of 
provisions  (that  is,  “provision  categories’’)  in 
Table  24  are  likely  to  prevent.  An  example 
illustrates  how  OSHA  calculated  the 
percentages  in  Table  27.  From  Table  24,  the 
Agency  determined  that  the  information- 
transfer  provisions  in  the  final  rule  would 
address  77  accidents.  Table  27  shows  the 
number  of  those  77  accidents  in  each 
accident  category,  and  the  corresponding 
percentage  of  those  77  accidents,  that  the 
information-transfer  provisions  will  address: 
Electric  shock,  too  close  to  live  parts — 53  (69 
percent);  burns  from  arc  flash — 13  (17 
percent);  and  accidents  other  than  those 
listed  above — 11  (14  percent). 

Table  28  presents  the  data  in  Table  24 
differently.  Specifically,  Table  28  presents, 
for  each  of  the  five  provision  categories,  the 
number  and  percentage  of  accidents  (out  of 
the  total  accidents  reviewed  by  OSHA  for 
this  supplemental  analysis)  that  each 
provision  category  of  the  final  rule  would 
address.  Four  of  the  categories  of  accidents 
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in  Table  28  (falls  from  aerial  lifts;  falls  from 
structures;  electric  shock,  too  close  to  live 
parts;  burns  from  arc  flash)  contain  numbers 
of  accidents  that  are  identical  to  the  numbers 
contained  in  Table  24,  as  OSHA  based  both 
tables  on  its  analysis  of  the  CONSAD 
accident  data.  For  reasons  explained  later, 
OSHA  derived  the  number  of  accidents 
associated  with  the  fifth  category  by 
determining  the  number  of  accidents  in  Table 
24  that  the  information-transfer,  job-briefing, 
and  training  provisions  of  the  final  rule  could 
prevent,  not  including  accidents  that  the 
provisions  of  the  final  rule  that  address  the 
first  four  accident  categories  in  Table  27  also 
could  prevent.  Based  on  the  analysis  in  Table 
27,  OSHA  determined  that  the  final  rule 
could  potentially  prevent  165  (or  61.6 
percent)  of  the  268  total  accidents  the  Agency 
analyzed. 

Table  29  takes  the  analyses  from  Table  24, 
Table  27,  and  Table  28  and  performs  a 
sensitivity  analysis  that  accounts  for  the 
combinations  of  provisions  that  are  necessary 
to  prevent  different  kinds  of  accidents.  OSHA 
discusses  this  analysis  in  more  detail  later. 
However,  OSHA  first  describes  the  costs 
associated  with  each  accident  category  in 
detail. 

For  the  purposes  of  Table  29,  OSHA 
allocated  to  each  hazard  the  costs  of  a 
provision  based  on  the  percentage  of 
accidents  addressed  by  the  provision  as  a 
percentage  of  all  accidents  addressed  by  that 
provision.  That  is,  if  a  provision  has  costs  of 
$10  million  dollars  and  10  percent  of  all 
accidents  addressed  by  the  provision  address 
electric-shock  hazards,  then  OSHA  allocated 
$1  million  dollars  of  the  costs  of  the 
provision  to  electric-shock  hazards.  OSHA 
believes  that  allocating  costs  of  provisions  in 
proportion  to  the  percentage  of  accidents 
those  provisions  address  allows  for  a 
reasonable  determination  of  the  costs  of 
provisions  associated  with  individual 
accidents.  Indeed,  this  approach  is  entirely 
consistent  with  the  approach  OSHA  takes  in 
the  final  rule:  For  example,  final 
§§1910.269(a)(2)(i)(C)  and  1926.950(b)(l)(iii) 
specifically  require  that  employers  determine 
the  degree  of  employee  training  based  on  the 
risk  to  the  employees  for  the  hazards  they  are 
likely  to  encounter.  Accordingly,  allocating 
costs  in  proportion  to  the  percentage  of 
accidents  caused  by  each  hazard  is  a 
reasonable  approach. 

I'here  are  two  possibilities  with  respect  to 
the  costs  of  the  provisions  that  address 
multiple  kinds  of  hazards  (like  the  job¬ 
briefing  and  information-transfer  provisions). 
First,  there  may  be  a  certain  minimum  time 
necessary  for  such  activities  as  job  briefings 
or  information  transfer  whenever  the  final 
rule  requires  those  activities.  If  so,  the 
allocation  of  the  minimum  time  for  each 
activity  is  a  classic  joint-cost  allocation 
problem  and  allocating  cost  as  a  percentage 
of  expected  benefits  is  one  common  solution. 
Alternatively,  the  total  time  allotted  may  be 
a  function  of  whether  or  not  hazards  are 
present.  If  this  is  the  case,  then  the 
percentage  of  accidents  associated  with  a 
given  hazard  is  a  reasonable  proxy  for  the 
percentage  of  time  employees  encounter  the 
hazard  and  the  time  required  to  transfer  the 
associated  information.  OSHA  believes  the 


data  supports  the  conclusion  that  the  time 
allotted  is  a  function  of  whether  or  not 
hazards  are  present.  For  example,  OSHA 
expects,  and  the  data  supports  the 
conclusion,  that  the  hazards  from  falls  from 
aerial  lifts  and  from  structures  will  seldom  be 
part  of  the  information  employers  provide  for 
job  briefings  and  information  transfer 
because  employees  encounter  the  hazards 
from  falls  from  aerial  lifts  and  from  structures 
far  less  often  than  they  do  other  hazards 
addressed  by  the  final  rule,  such  as  electric- 
shock  and  arc-flash  hazards. 

Falls  From  Aerial  Lifts 
As  explained  later  in  the  FEA,  OSHA 
estimated  the  costs  of  purchasing  new  fall 
protection  equipment  for  employees  working 
from  aerial  lifts.  However,  this  is  not  the  only 
cost  associated  with  preventing  these 
employees  from  falling.  To  ensure  that 
employees  use  this  fall  protection  equipment 
properly,  employers  must  train  workers  in  its 
use.  Thus,  training,  and,  consequently,  a 
portion  of  the  training  costs,  contributes  to 
the  prevention  of  falls  from  aerial  lifts.  OSHA 
assigned  a  percentage  (2  percent)  of  the 
annualized  general  training  costs  equal  to  the 
percentage  of  accidents  involving  such  falls 
taken  from  Table  27  and  added  that  cost  to 
the  annualized  costs  associated  with 
providing  fall  protection  for  employees 
working  from  aerial  lifts.  The  Agency 
estimates  that  the  information-transfer  and 
job-briefing  requirements  do  not  contribute 
substantially  to  the  prevention  of  these 
accidents  because  there  is  little  or  no 
additional  related  information  provided  to 
employees  as  a  result  of  those  new 
provisions. 

Falls  From  Structures 

As  explained  later  in  the  FEA,  OSHA 
estimated  the  costs  directly  associated  with 
the  new  fall-protection  requirements  for 
employees  climbing  or  changing  location  on 
poles,  towers,  or  similar  structures.  The  costs 
include  the  purchase  of  upgraded  fall 
protection  equipment,  training  workers  in  its 
use,  and,  to  a  small  extent  (1  percent,  from 
Table  27),  job  briefing.  As  opposed  to  other 
categories  of  training,  the  FEA  includes  a 
separate  cost  item  for  training  when  the 
employer  requires  workers  to  use  the 
upgraded  fall  protection  equipment.  OSHA 
included  this  cost  in  its  cost  estimate  for  this 
analysis.  OSHA  estimated  that  1  percent  of 
the  annualized  job-briefing-related 
accidents  533  involve  the  “Falls  from 
Structure”  category. 

Electric  Shock,  Too  Close  to  Live  Parts 

As  explained  later  in  the  FEA,  OSHA 
estimated  the  costs  of  the  revised  minimum 
approach  distances.  However,  the  final  rule 
further  prevents  electric-shock  accidents 
involving  employees  approaching  too  close 
to  energized  parts  through  the  revised  work¬ 
positioning  requirements.  Employers  incur 
costs  for  these  requirements  tlnough  training, 
including  training  in  the  revised  minimum 
approach  distances.  Consequently,  the 
Agency  assigned  a  percentage  of  the 
annualized  general -training  costs  (71  percent) 


533  The  percentages  listed  in  this  portion  of  the 
analysis  come  from  Table  27. 


to  the  prevention  of  these  electric-shock 
accidents  and  added  these  costs  to  its  cost 
estimate  for  the  approach-distance 
requirements.  In  addition,  without 
knowledge  of  the  voltages  of  exposed  live 
parts  in  the  work  area,  employees  would  not 
be  able  to  comply  with  the  revised  approach- 
distance  provisions.  As  a  result,  the 
information-transfer  (for  contract  employers) 
and  job-briefing  provisions  also  act  to 
prevent  these  electric-shock  accidents,  and 
OSHA  added  a  percentage  of  the  annualized 
information-transfer  and  job-briefing  costs 
(69  percent  and  63  percent,  respectively)  to 
its  estimated  costs  for  the  approach-distance 
provisions. 

Burns  From  Arc  Flash 

As  explained  later  in  the  FEA,  OSHA 
estimated  costs  associated  with  the  arc- flash 
requirements  in  the  final  rule.  To  follow  the 
new  work  practices  involving  arc-flash 
protection,  employees  must  receive  training, 
and  employers  incur  training  costs  associated 
with  these  requirements,  in  addition  to  the 
direct  costs  associated  with  these 
requirements.  Finally,  without  knowledge  of 
the  estimated  incident  energy  (or,  for  contract 
employers,  the  system  parameters  necessary 
to  estimate  incident  energy),  contract 
employers  and  employees  would  not  be  able 
to  select  the  appropriate  protective 
equipment.  For  these  reasons,  OSHA  added 
a  percentage  of  the  annualized  costs 
associated  with  general  training  (27  percent), 
information  transfer  (17  percent),  and  job 
briefing  (27  percent)  to  its  estimate  of  costs 
for  the  arc-flash  requirements. 

Accidents  Other  Than  Those  Listed  Above 

As  shown  in  Table  27,  the  new 
information-transfer  requirements  and  the 
new  job-briefing  requirements  potentially 
could  prevent  11  and  14  accidents, 
respectively  (not  including  accidents  in  the 
other  four  accident  categories). 534  The 
information  provided  to  employees  through 
these  requirements  would  facilitate  employee 
compliance  with  the  work  practices  required 
by  the  existing  standard.  Therefore,  the  only 
costs  of  the  final  rule  directed  toward  the 
prevention  of  these  accidents  are  costs 
associated  with  the  information-transfer  and 
job-briefing  provisions. 

6.  Sensitivity  of  Net  Benefits  to  Potential 
Preventability 

Table  29  shows  the  break-even  percentages 
by  type  of  accident  and  for  the  final  rule  as 
whole.  In  this  analysis,  OSHA  first  addresses 
the  reasonableness  of  concluding  that  the 


534  Because  the  final  rule  effectively  requires  a 
contract  employer  to  pass  information  from  the  host 
employer  to  the  employee  in  charge,  the  job-briefing 
requirements  in  the  final  rule  also  could  prevent  all 
1 1  accidents  potentially  prevented  by  the 
information-transfer  requirements.  For  example,  in 
several  cases,  the  accidents  involved  employees 
who  fell  when  a  utility  pole  broke.  If  the  host 
employer  had  information  about  the  condition  of 
the  poles,  the  final  rule  requires  the  host  employer 
to  provide  that  information  to  a  contract  employer 
and,  through  the  employees’  employer,  to  the 
employee  in  charge.  The  employees  then  would  use 
that  information  in  the  evaluation  of  the  need  for 
bracing  or  support  as  required  by  final 
§§1910.269(q)(l)(i)  and  1926.964(a)(2). 
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benefits  of  the  final  rule’s  provisions 
addressing  each  individual  type  of  accident 
outweigh  the  costs  of  those  provisions. 

OSHA  then  explains  how  the  two  sensitivity 
analyses  it  conducted  (that  is,  the  first 
analysis  showing  the  break-even  point  for 
each  provision  separately  and  the  second 
analysis,  discussed  herein,  showing  the 
break-even  point  for  the  combined 
provisions)  further  supports  the  conclusion 
OSHA  drew,  in  its  main  benefits  analysis, 
that  the  total  benefits  of  the  final  rule  exceed 
the  total  costs  of  the  final  rule. 

Table  29  indicates  that,  for  four  categories 
of  hazards,  less  than  10  percent  of  potential 
benefits  are  necessary  for  benefits  to  break 
even  with  the  costs  of  the  provisions 
addressing  those  hazards.  One  category  of 
hazard  in  Table  29,  arc-flash-related 
accidents,  has  a  breakeven  effectiveness  of 
23.8  percent.  OSHA  concludes  that  the 
benefits  of  the  final  rule’s  provisions 
addressing  these  five  categories  of  hazards 
will  outweigh  the  costs  of  these  provisions. 
First,  as  explained  earlier,  in  discussing  the 
first  sensitivity  analysis,  if  there  is  full 
compliance  with  all  provisions  necessary  to 
protect  against  arc-flash,  electric-shock,  and 
climbing  fall  protection-related  accidents 
(including  the  relevant  work-practice  and 
training,  information-transfer,  and  job- 
briefing  provisions),  then  there  will  be  no 
fatalities  and  few  or  no  serious  injuries 
involving  arc  flash,  electric  shock,  and 
climbing  fall  protection.  Second,  the  break¬ 
even  percentage  associated  with  the  aerial-lift 
fall-protection  hazard  is  only  2.3  percent  of 
relevant  benefits  (or  2.3  percent  of  0.8 
fatalities  and  4.9  serious  injuries).  The  new 
aerial-lift  fall-protection  provision  should 


prevent  at  least  this  small  percentage  of 
fatalities  and  serious  injuries.  As  discussed 
in  the  first  sensitivity  analysis,  using  body 
harnesses  instead  of  body  belts  will  not  only 
reduce  the  number  of  fatalities  and  the 
severity  of  some  injuries,  but  also  increase 
the  probability  that  employees  use  fall 
protection  because  it  is  not  always  possible 
for  an  employer  to  detect  from  the  ground 
whether  an  employee  is  wearing  a  body  belt, 
but  it  is  relatively  easy  to  determine  whether 
an  employee  is  wearing  a  body  harness. 
Finally,  the  relevant  benefits  of  the  job¬ 
briefing  and  information-transfer  provisions 
outweigh  the  costs  assigned  to  the  “other” 
category  (which  has  a  break-even  percentage 
of  8.9  percent  of  3.8  fatalities  and  23.1 
serious  injuries).  The  relevant  benefits 
should  prevent  at  least  this  small  percentage 
of  fatalities  and  serious  injuries.  The 
accidents  associated  with  the  “other” 
category  all  involved  employer  failure  to 
comply  with  the  work  practices  required  by 
the  existing  standard.  As  explained  earlier, 
the  information  provided  to  employees 
through  the  new  job-briefing  and 
information-transfer  requirements  will 
facilitate  employee  compliance  with  these 
existing  work-practice  requirements.  OSHA 
concludes  that  the  relevant  benefits  will 
outweigh  the  relevant  costs  because  of  greater 
compliance  with  existing  rules  that  the  costs 
will  engender. 

Finally',  the  two  sensitivity  analyses  OSHA 
conducted  support  the  conclusion  that,  given 
full  compliance  with  the  final  rule,  the  total 
benefits  of  the  final  rule  exceed  the  total 
costs  of  the  rule.  The  single-provision 
analysis,  in  Table  25  and  Table  26, 
established  the  break-even  percentages  that 


are  necessary  for  the  benefits  of  single 
provisions  to  meet  or  exceed  costs.  In 
discussing  that  analysis,  OSHA  explained 
that  it  was  reasonable  to  conclude,  for  each 
of  the  provisions,  that  benefits  meet  or 
exceed  costs.  Since  it  is  reasonable  to 
conclude,  with  respect  to  individual 
provisions,  that  benefits  meet  or  exceed 
costs,  it  also  is  reasonable  to  conclude,  based 
on  this  analysis,  that  the  total  benefits  of  the 
final  rule  meet  or  exceed  total  costs. 

It  is  also  reasonable  to  conclude,  based  on 
the  second  sensitivity  analysis,  that  the  total 
benefits  of  the  final  rule  meet  or  exceed  total 
costs.  Table  29  provides  that  the  final  rule 
will  have  total  benefits  at  least  equal  to  total 
costs  if  the  rule  prevents  12.0  percent  or 
more  of  potentially  preventable  accidents. 
Thus,  according  to  Table  29,  the  final  rule 
will  have  benefits  that  are  equal  to  or  exceed 
costs  if  the  rule  prevents  at  least  5.5  fatalities 
and  33  injuries  per  year  (that  is,  12.0  percent 
of  the  45.5  total  fatalities  and  273.1  total 
injuries  potentially  prevented  annually  by 
the  final  rule).'’'^''  Full  compliance  with  the 
final  rule  will  almost  certainly  prevent  12.0 
percent  or  more  of  potentially  preventable 
accidents  because,  as  explained  in  the 
discussion  of  the  first  sensitivity  analysis, 
fatalities  and  serious  injuries  from  climbing 
fall  protection,  minimum  approach-distance, 
and  arc-flash-related  accidents  are  virtually 
impossible  if  there  is  full  compliance  with 
the  final  rule.  According  to  Table  29,  these 
hazards  together  account  for  55.2  percent  of 
all  accidents  OSHA  reviewed  for  this 
supplemental  analysis,  as  well  as  40.8 
fatalities  and  245.1  injuries. 


Provision  category 


Accident  category 

Information  transfer 

Job  briefing 

Training  other  than 
fall  protection  for 
structures* 

Training  in  fall  pro¬ 
tection  for  structures* 

Number 

Percent 

Number 

Percent 

Number 

Percent 

Number 

Percent 

Falls  from  Aerial  Lifts  . 

0 

0 

0 

0 

3 

N/A 

N/A 

Falls  from  Structures . 

0 

0 

1 

1 

N/A 

10 

100 

Electric  Shock,  Too  Close  to  Live  Parts . 

53 

69 

96 

63 

95 

N/A 

N/A 

Burns  from  Arc  Flash  . 

13 

17 

42 

27 

36 

N/A 

N/A 

Accidents  Other  than  Those  Listed  Above . 

11 

14 

14 

9 

0 

N/A 

N/A 

Total  . 

77 

100 

134 

nimQ 

10 

100 

Provision  category 

Accident  category 

Aerial  lift  fall 
protection 

Climbing  fall 
protection 

Approach  distance 

Arc  flash 

Number 

Percent 

Number 

Percent 

Number 

Percent 

Number 

Percent 

Falls  from  Aerial  Lifts  . 

3 

100 

Falls  from  Structures . 

10 

100 

l||l||||||||l|||| 

Electric  Shock,  Too  Close  to  Live  Parts . 

■■IM 

96 

100 

HBBBjjl 

Burns  from  Arc  Flash  . 

42 

100 

Accidents  Other  than  Those  Listed  Above  . 

HmHmuiiiH 

HUHmilllllll 

HHHHHIIIIIH 

Total  . 

‘The  FEA  separately  estimates  costs  for  training  employees  in  upgraded  fall  protection  for  poles,  towers,  or  similar  structures. 


sasThe  45.5  total  potentially  prevented  annual  annual  injuries  are  the  sums  of  the  fatalities  and 
fatalities  and  273.1  total  potentially  prevented 


injuries  potentially  prevented  annually  for  each 
accident  type,  from  columns  3  and  4  in  Table  29. 
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Table  28— Accident  Categories  and  Total  Number  and  Percent  of  Accidents  potentially  Prevented  by  All 

Provisions 


Accident  category 

Number* 

Percent  f 

Falls  from  Aerial  Lifts . 

3 

1.1 

Falls  from  Structures  . 

10 

3.7 

Electric  Shock,  Too  Close  to  Live  Parts . 

96 

35.8 

Burns  from  Arc  Flash . 

42 

15.7 

Accidents  Other  than  Those  Listed  Above . 

14 

5.2 

Total  . 

165 

61.6 

‘Number  of  accidents  addressed  by  the  final  rule, 
t  Percent  of  268  total  accidents. 


Table  29— The  Benefits  and  Costs  of  Provisions  of  the  Electric  Power  Generation  Standard  Compared,  by 

Type  of  Accident 


Type  of  accident/relevant 
provisions 

Percent  of 
relevant 
accidents  ad¬ 
dressed  by 
provisions 
(from  Table 

28) 

Fatalities 

potentially 

prevented 

annually* 

Injuries 

potentially 

prevented 

annually^ 

Total  potential 
annual  mone¬ 
tized  benefits* 

Aggregate 
annualized 
cost  of 
provisions 
(Irom  FEA) 

Portion  of 
relevant 
accidents 
related  to 
particular  pro¬ 
vision* 

Annualized 
cost  of  pre¬ 
venting  par¬ 
ticular  hazard 

Percentage  of 
potential  bene¬ 
fits  needed  to 
break  even 
with  costs" 

Aerial  Lift  Fall  Protection: 

Equipment  . 

$113,222 

1 

$113,222 

Training  . 

2,950,935 

0.02 

59,019 

SUBTOTAL  . 

1.1 

0.8 

4.9 

$7,384,608 

172,241 

2.3 

Climbing  Fall  Protection: 

Equipment  . 

451,768 

1 

451,768 

Training+t  . 

1 

68,719 

1 

68,719 

Job  Briefing  . 

1  HHHHHIHHIIIIIII 

6,697,557 

0.01 

66,976 

SUBTOTAL  . 

3.7 

2.7 

16.4 

24,839,136 

587,463 

2.4 

MAD: 

Evaluation/Equipment 

1 ,807,505 

1 

1,807,505 

Training  . 

■■IIIIH 

2,950,935 

0.71 

2,095,164 

Information  Transfer ... 

17,820,841 

0.69 

12’296i380 

Job  Briefing  . 

6;697,557 

0.63 

4!219’461 

SUBTOTAL  . 

35.8 

26.5 

159.0 

240,335,424 

20,418,510 

8.5 

Arc-Flash  Protection: 

Evaluation/Equipment 

19,446,147 

1 

19,446,147 

Training  . 

—jjllllllllllllllllllllll 

2,950,935 

0.27 

796,753 

Information  Transfer ... 

hHHBBH 

17,820,841 

0.17 

3,029,543 

Job  Briefing  . 

. 

6,697,557 

0.27 

1,808,341 

SUBTOTAL  . 

15.7 

11.6 

69.7 

105,398,496 

25,080,783 

23.8 

Other: 

Information  Transfer ... 

17,820,841 

0.14 

2,494,918 

Job  Briefing  . 

6!697,557 

0.09 

602780 

SUBTOTAL  . 

5.2 

3.8 

23.1 

34,909,056 

iimm 

3,097,698 

8.9 

TOTAL  . 

61.5 

45.5 

273.1 

412,866,720 

49,356,694 

12.0 

*  Percentage  of  accidents  potentially  prevented  (from  Table  28)  multiplied  by  74  (the  number  of  fatalities  of  the  type  addressed  by  the  final  rule). 

+  Percentage  of  accidents  potentially  prevented  (from  Table  28)  multiplied  by  444  (the  number  of  injuries  of  the  t^e  addressed  by  the  final  rule). 

*  Cases  valued  at  $8.7  million  per  fatality,  $62,000  per  injury. 

5  From  Table  27. 

”  Percentage  of  Potential  Benefits  Needed  to  Break  Even  writh  Costs  derived  by  dividing  the  costs  in  column  8  by  the  benefits  in  column  5. 

*  In  the  FEA,  OSHA  separately  estimated  costs  associated  with  training  employees  on  the  revised  fall-protection  requirements  for  climbing  and  changing  location  on 
poles,  towers,  and  similar  structures. 

Note:  Totals  may  not  equal  the  sum  or  product  of  the  components  due  to  rounding. 


F.  Technological  Feasibility 

In  accordance  with  the  OSH  Act, 
OSHA  must  demonstrate  that 
occupational  safety  and  health 
standards  promulgated  by  the  Agency 
are  technologically  feasible.  OSHA 
demonstrates  that  a  standard  is 
technologically  feasible  “by  pointing  to 
technology  that  is  either  already  in  use 
or  has  been  conceived  and  is  reasonably 
capable  of  experimental  refinement  and 


distribution  within  the  standard’s 
deadlines”  [American  Iron  and  Steel 
Inst.  V.  OSHA,  939  F.2d  975,  980  (D.C. 
Cir.  1991)  [per  curiam)  (internal  citation 
omitted)).  OSHA  reviewed  each  of  the 
requirements  imposed  by  the  final  rule 
and  determined  that  compliance  with 
the  requirements  of  the  rule  is 
technologically  feasible  for  all  affected 
industries,  that  employers  can  achieve 
compliance  with  all  of  the  final 


requirements  using  readily  and  widely 
available  technologies,  and  that  there 
are  no  technological  constraints 
associated  with  compliance  with  any  of 
the  final  requirements. 

The  final  rule  in  Subpart  V  and 
§  1910.269  includes  several  new 
provisions  or  requirements  that  differ 
from  the  proposed  rule.  These 
modifications  primarily  involve 
personnel  time  to  develop  programs  and 
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procedures  and  to  train  employees.  Any 
equipment  required  to  comply  is  either 
currently  in  use  or  readily  available. 
OSHA  determined,  based  on  its  review, 
that  all  of  the  work  practices  and 
specifications  required  by  the  final 
standard  are  consistent  with  equipment 
procurement,  installation,  and  work 
practices  widely  accepted  in  these 
industries. 

Several  factors  support  OSHA’s 
determination  regarding  the 
technological  feasibility  of  the  final  rule. 
First,  OSHA  concluded  that  compliance 
with  existing  §  1910.137  and  §  1910.269 
was  technologically  feasible  when  it 
promulgated  those  standards  in  1994 
(59  FR  4431).  OSHA  carefully  reviewed 
the  application  of  these  provisions  to 
construction  operations  and  determined 
that  the  provisions  in  the  final  rule  that 
OSHA  based  on  the  existing  standards 
are  technologically  feasible  in  these 
operations.  In  fact,  OSHA  estimated  as 
part  of  its  cost  analysis  that  95  percent 
of  firms  that  perform  work  for  the 
construction  of  electric  power 
transmission  and  distribution  lines  and 
equipment  are  currently  following  these 
standards  because  the  firms  also 
perform  repair  and  maintenance  work 
subject  to  §  1910.269. 

Second,  the  provisions  in  the 
standard  not  based  on  existing 
standards  are  also  technologically 
feasible.  As  is  evident  from  the 
discussion  of  §  1926.960(g)(2)  in  Section 
V,  Summary  and  Explanation  of  the 
Final  Rule,  earlier  in  this  preamble,  any 
software  that  employers  might  have  to 
use  to  comply  with  the  final  arc-hazard 
assessment  provision  is  readily  and 
widely  available.  Moreover,  as  is 
evident  from  the  compliance-rate  data 
discussed  in  this  section  of  the 
preamble,  the  arc-flash  protective 
equipment  required  by  the  final  rule  is 
readily  and  widely  available,  and  the 
harnesses  and  work-positioning 
equipment  required  by  the  final  rule  are 
also  readily  and  widely  available. 

Third,  OSHA  based  many  of  the 
provisions  in  the  final  rule  on  national 
consensus  standards,  or  indicated  in  the 
regulatory  text  of  the  final  rule  that  it 
would  deem  employers  that  comply 
with  specific  provisions  of  certain 
national  consensus  standards  to  be  in 
compliance  with  specified  provisions  of 
the  final  rule.  Reliance  on  a  national 
consensus  standard  provides  assurance 
that  a  broad  consensus  of  industry 
representatives  recognize  that  a  moans 
of  compliance  is  an  appropriate  way  to 


r.:i«i|,'„r  voltagc.s  of  50  to  300  volts,  ’r(il)lo  K-3 
K])(!(:ifios  !i  ininiinuni  iip])roii(:h  distiinoo  of  "avoid 
contact.”  'I'lui  ininiiniiin  apjiroach  distance  for  this 
voltago  ran}>(!  contains  neitlior  an  oloctrical 
coinponont  nor  an  orgonoinic  coin))on(!nt. 


comply  and  is,  therefore, 
technologically  feasible. 

Fourth,  in  Section  V,  Summary  and 
Explanation  of  the  Final  Rule,  earlier  in 
this  preamble,  OSHA  adequately 
responded  to  issues  associated  with  the 
technological  feasibility  of  specific 
provisions.  In  that  section  of  the 
preamble,  OSHA  discussed 
technological  feasibility  concerns  raised 
by  rulemaking  participants  and  also 
discussed  the  technological  feasibility  of 
provisions  that  differ  from  the  proposed 
rule  (such  as  the  changes  to  the  fall 
protection  and  minimum  approach- 
distance  requirements).  The  legal  test 
for  proving  technological  feasibility 
requires  OSHA  to  establish  a 
“reasonable  possibility  that  the  t3q)ical 
firm  will  be  able  to  .  .  .  meet  the 
[standard’s  requirement]  in  most  of  its 
operations”  [American  Iron  and  Steel 
Inst.  V.  OSHA,  939  F.2d  975,  980  (D.C. 
Cir.  1991)  [per  curiam)  (internal  citation 
omitted)).  The  following  examples 
demonstrate  how  OSHA  satisfied  this 
test  with  respect  to  the  key  minimum 
approach  distance  and  fall  protection 
provisions. 

In  the  section  addressing  OSHA’s 
revision  of  the  minimum  approach- 
distance  requirements,  OSHA  addressed 
concerns  that  not  all  systems  have  the 
space  necessary  to  accommodate  the 
larger  minimum  approach  distances  that 
may  result  when  an  employer  uses  the 
final  rule’s  new  default  values  for 
maximum  per-unit  transient 
overvoltages.  (See  the  discussion  of 
§  1926.960(c)(1).)  Instead  of  using  these 
default  values,  employers  may  use  an 
engineering  analysis  to  determine  the 
actual  values  for  maximum  per-unit 
transient  overvoltages  and  then  apply 
these  values  when  calculating  the 
required  minimum  approach  distances. 
However,  even  then  it  is  possible  for  the 
transient  overvoltages  to  result  in  a 
minimum  approach  distance  that 
exceeds  the  available  space.  In  such 
cases,  employers  have  the  option  of 
reducing  the  maximmn  transient 
overvoltages  by  implementing  such 
measmes  as  portable  protective  gaps, 
portable  lightning  arresters,  circuit 
alterations,  or  operational  controls 
(including  disabling  the  automatic 
reclosing  feature  on  the  circuit  and 
restricting  circuit  switching).  Finally,  if 
employers  cannot  use  any  of  these 
measures  to  reduce  the  maximum 
transient  overvoltages  and,  thereby, 
lessen  the  minimum  approach 
distances,  they  have  the  option  of 
deenergizing  the  circuit  to  perform  the 
work.  Therefore,  the  final  rule’s 
minimum  approach-distance 
niquirements  will  not  ])revent 
employers  from  completing  their  work. 


With  respect  to  the  final  rule’s 
requirement  that  qualified  employees 
use  fall  protection  when  climbing  and 
changing  location  on  poles,  towers,  or 
similar  structures,  OSHA  concluded, 
based  on  the  record,  that  under  these 
conditions  it  is  generally  feasible  for 
employees  to  climb  and  change  location 
while  using  fall  protection.  (See  the 
discussion  of  §  1926.954(b)(3)(iii).) 
Substantial  evidence  in  the  record 
supports  OSHA’s  determination  that  the 
final  rule  is  technologically  feasible, 
notwithstanding  the  Agency’s 
acknowledgment  in  Section  V, 

Summary  and  Explanation  of  the  Final 
Rule,  earlier  in  this  preamble,  that  there 
may  be  limited  circumstances  that 
preclude  the  use  of  fall  protection  while 
qualified  employees  are  climbing,  or 
changing  location  on,  a  structure.  OSHA 
addressed  this  issue  by  incorporating 
into  the  final  standard  an  exception  to 
the  requirement  for  fall  protection  imder 
these  circumstances.  Accordingly,  the 
final  rule  provides  that  qualified 
employees  need  not  use  fall  protection 
when  climbing  or  changing  location  on 
poles,  towers,  or  similar  structures  if  the 
employer  can  demonstrate  that  climbing 
or  changing  location  with  fall  protection 
is  infeasible  or  creates  a  greater  hazard 
than  climbing  or  changing  location 
without  it.  (See  §  1926.954(b)(3)(iii)(C).) 

G.  Costs  of  Compliance 

1.  Introduction 

This  portion  of  the  analysis  presents 
the  estimated  costs  of  compliance  for 
the  final  rule.  The  estimated  costs  of 
compliance  represent  the  additional 
costs  necessary  for  employers  to  achieve 
full  compliance.  They  do  not  include 
costs  for  employers  that  are  already 
complying  with  the  new  requirements, 
nor  do  they  include  costs  associated 
with  achieving  full  compliance  with 
existing  applicable  requirements. 

This  analysis  includes  all  elements  of 
the  final  rulemaking,  including  changes 
to  29  CFR  Part  1910  and  29  CFR  Part 
1926.  OSHA  analyzed  this  consolidated 
set  of  actions  in  its  entirety  and 
included  only  parts  of  the  final  rule 
identified  as  imposing  more  than 
negligible  costs  in  the  analysis  of 
compliance  costs  and  impacts.  The 
provisions  of  the  rule  with  costs 
accounted  for  in  this  section  include; 

•  Paragraph  (b)(1)  of  §  1926.950  and 
§  1910.269(a)(2)(i)  require  each 
employee  to  receive  training  in,  and  to 
ho  familiar  with,  the  .safety-related  work 
])ractices,  .safety  procedures,  and  other 
safety  recpiirements  that  p(!rtain  to  his  or 
li(!r  respective  joh  assignments,  as  well 
as  ajjplicahh!  emergency  procedures. 
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Table  30  refers  to  the  nonnegligible 
costs  of  these  provisions  as  “Training.” 

•  Paragraph  (c)  of  §  1926.950  and 

§  1910.269(a)(3)  require  host  employers 
to  provide  certain  information  to 
contract  employers,  contract  employers 
to  provide  certain  information  to  host 
employers,  and  some  coordination 
between  host  employers  and  contract 
employers.  Table  30  refers  to  the 
nonnegligible  costs  of  these  provisions 
as  “Host-contractor  communication.” 

•  Paragraph  (a)(1)  of  §  1926.952  and 
§  1910.269(c)(l)(i)  require  the  employer 
to  provide  the  employee  in  charge  of  the 
job  with  all  available  information  that 
relates  to  the  determination  of  existing 
characteristics  and  conditions  that  the 
crew  must  complete.  Table  30  refers  to 
the  nonnegligible  costs  of  these 
provisions  as  “Job  briefing.” 

•  Paragraph  (b)(3) (iii)(A)  of 

§  1926.954  and  §  1910.269(g)(2)(iv)(C)(l) 
require  that  employees  working  in  aerial 
lifts  use  appropriate  fall  protection. 
Table  30  refers  to  the  nonnegligible 


costs  of  these  provisions  as  “Use  of 
harnesses  in  aerial  lifts.” 

•  Paragraphs  (b)(3)(iii)(B)  and 
(b)(3)(iii)(C)  of  §  1926.954  and 

§  1910.269(g)(2)(iv)(C)(2)  and 
(g) (2 )(iv) (C)(3)  require  employees 
climbing  or  changing  work  locations  at 
elevated  locations  more  than  1.2  meters 
(4  feet)  above  the  ground  on  poles, 
towers,  or  similar  structures  to  use 
appropriate  fall  protection.  Table  30 
refers  to  the  nonnegligible  costs  of  these 
provisions  as  “Upgrading  fall  protection 
equipment.” 

•  Paragraph  (c)(1)  of  §  1926.960  and 
§  1910.269(1)(3)  require  the  employer  to 
establish  minimum  approach  distances 
and  to  ensure  that  no  employee 
approaches  or  takes  any  conductive 
object  closer  to  exposed  energized  parts 
than  the  established  MAD,  unless  they 
use  certain,  specified  safe  work 
practices.  Table  30  refers  to  the 
nonnegligible  costs  of  these  provisions 
as  “MAD.” 

•  Paragraph  (g)(1)  of  §  1926.960  and 
§  1910.269(l)(8)(i)  require  employers  to 


perform  a  hazard  assessment  to 
determine  if  each  employee  would  be 
exposed  to  hazards  from  flames  or  from 
electric  arcs.  For  employees  exposed  to 
such  hazards,  §§  1926.960(g)(2)  and 
1910.269(l)(8)(ii)  require  the  employer 
to  make  a  reasonable  estimate  of  the 
incident  heat  energy  of  each  such 
exposure.  Table  30  refers  to  the 
nonnegligible  costs  of  these  provisions 
as  “Arc-hazard  assessment.” 

•  Paragraphs  (g)(4)  and  (g)(5)  of 
§  1926.960  and  §  1910.269(l)(8)(iv)  and 
(l)(8)(v)  require  the  employer  to  select, 
and  ensure  that  employees  use, 
appropriate  flame-resistant  and  arc¬ 
rated  clothing  and  equipment 
(collectively  referred  to  as  arc-flash 
protective  equipment).  Table  30  refers  to 
the  nonnegligible  costs  of  these 
provisions  as  “Provision  of  appropriate 
arc-flash  protective  equipment.” 

Table  30  presents  the  total  annualized 
estimated  costs  by  provision  and  by 
industry  sector. 


Table  30— Summary  of  Compliance  Cost  by  Industry  and  Provision 


Calculating  in- 

Other  costs  for 

cident  energy 

Host-con- 

employees  not 

and  arc-haz- 

Industry  code 

Industry  name 

Training 

tractor  com- 

Job  briefing 

already  cov- 

ard  assess- 

munication 

ered  by 

ment 

§1910.269 

(arc-hazard 

assessment) 

NAICS  234910  . 

Water,  Sewer,  and  Pipeline  Con- 

$59,908 

$150,214 

$70,743 

$4,427 

NA 

struction. 

NAICS  234920  . 

Power  and  Communication  Trans- 

1 ,579,831 

1 ,891 ,463 

1 ,777,657 

121,855 

NA 

mission  Line  Construction. 

NAICS  234930  . 

Industrial  Nonbuilding  Structure 

3,216 

204,286 

70,999 

NA 

NA 

Construction. 

NAICS  234990  . 

All  Other  Heavy  Construction  . 

317,634 

894,356 

424,921 

25,941 

NA 

NAICS  235310  . 

Electrical  Contractors  . 

840,667 

2,702,235 

1,545,162 

76,067 

NA 

NAICS  235910  . 

Structural  Steel  Erection  Contractors 

5,642 

47,763 

24,717 

NA 

NA 

NAICS  235950  . 

Building  Equipment  and  Other  Ma- 

8,134 

44,957 

23,197 

NA 

NA 

chine  Installation  Contractors. 

NAICS  235990  . 

All  Other  Special  Trade  Contractors 

23,289 

124,535 

71,957 

NA 

NA 

NAICS  221110  . 

Electric  Power  Generation  . 

29,583 

2,397,541 

675,284 

NA 

$628,793 

NAICS  221120  . 

Electric  Power  Transmission,  Con- 

54,588 

6,393,786 

1,144,815 

NA 

1,012,130 

trol,  and  Distribution. 

NAICS  2211  . 

Major  Publicly  Owned  Utilities  . 

7,345 

571 ,626 

153,887 

NA 

261,913 

Various  . 

Industrial  Power  Generators  . 

4,778 

648,391 

306,992 

NA 

284,046 

SIC  0783  . 

Ornamental  Shrub  and  Tree  Serv- 

16,321 

1 ,749,688 

407,227 

NA 

NA 

ices. 

Total  . 

2,950,935 

17,820,841 

6,697,557 

228,289 

2,186,883 

Provision  of 
appropriate 

Use  of  har- 

Upgrading  fall 

Total 

Industry  code 

Industry  name 

arc-flash  pro- 

nesses  in  aer- 

protection 

MAD 

compliance 

costs 

tective  equip¬ 
ment 

iai  lifts 

equipment 

NAICS  234910  . 

Water,  Sewer,  and  Pipeline  Con- 

$180,982 

NA 

NA 

NA 

$466,274 

struction. 

NAICS  234920  . 

Power  and  Communication  Trans- 

5,051,365 

NA 

$108,190 

NA 

10,530,361 

mission  Line  Construction. 

NAICS  234930  . 

Industrial  Nonbuilding  Structure 

216,963 

NA 

NA 

NA 

495,465 

Construction. 

NAICS  234990  . 

All  Other  Heavy  Construction  . 

1,141,710 

NA 

NA 

NA 

2,804,561 

NAICS  235310  . 

Electrical  Contractors  . 

3,468,183 

NA 

NA 

NA 

8,632,314 

NAICS  235910  . 

1  Structural  Steel  Erection  Contractors 

58,585 

NA 

1  NA 

NA 

136,706 
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Industry  code 

Industry  name 

Provision  of 
appropriate 
arc-flash  pro¬ 
tective  equip¬ 
ment 

Use  of  har¬ 
nesses  in  aer¬ 
ial  lifts 

Upgrading  fall 
protection 
equipment 

MAD 

Total 

annualized 

compliance 

costs 

NAICS  235950  . 

Building  Equipment  and  Other  Ma¬ 
chine  Installation  Contractors. 

54,894 

NA 

NA 

NA 

131,182 

NAICS  235990  . 

All  Other  Special  Trade  Contractors 

174,370 

NA 

NA 

NA 

394,151 

NAICS  221110  . 

Electric  Power  Generation  . 

2,084,506 

NA 

116,972 

NA 

5,932,679 

NAICS  221120  . 

Electric  Power  Transmission,  Con¬ 
trol,  and  Distribution. 

3,546,921 

NA 

199,879 

$1 ,593,692 

13,945,811 

NAICS  2211  . 

Major  Publicly  Owned  Utilities  . 

475,610 

NA 

26,727 

213,812 

1,710,921 

Various  . 

Industrial  Power  Generators  . 

805,175 

$48,612 

NA 

NA 

2,097,993 

SIC  0783  . 

Ornamental  Shrub  and  Tree  Serv¬ 
ices. 

0 

64,610 

NA 

NA 

2,237,846 

Total  . 

451 ,768 

1 ,807,505 

49,516,264 

Note:  (1)  Totals  may  not  equal  the  sum  of  the  components  due  to  rounding. 
(2)  “NA”  =  Not  Applicable. 

Sources:  Office  of  Regulatory  Analysis,  OSHA.  See  text. 


As  shown  in  Table  30,  OSHA 
estimated  the  total  annualized  cost  of 
compliance  with  the  final  rule  to  be 
about  $49.5  million.  The  largest 
component  of  the  compliance  costs,  at 
approximately  $17.3  million  annually, 
is  the  cost  of  providing  arc-flash 
protective  equipment.  The  other 
provisions  of  the  final  rule  resulting  in 
nonnegligible  compliance  costs  include 
training  ($3.0  million),  host -contractor 
communication  ($17.8  million),  job 
briefing  ($6.7  million),  calculating 
inc;ident  encjrgy  and  arc-hazard 
as.sessm(!nt  (arc:-hazard  assessment) 

(.$2.2  million),  use  of  harnes.sos  in  aiiiial 
lifts  ($0.1  million),  upgrading  fall 
prot(;clion  (Hjiiipment  (.$0.5  million), 
and  MAI)  ($1.8  million),  in  addition,  the 
Agency  estimated  other  minor  i;o.sts  for 
em])loyee.s  |)otentially  not  covered  hy 
exi.sting  1910. 2()9  (.$0.2  million). 

I’Ih!  nnnaimhjr  of  this  portion  of  the 
analysis  explains  the  details  underlying 
tin*  calculations  of  the  comjdiance  costs 
associated  with  the  final  ruhi.  O.SHA 
estimated  compliance  cr)sts  lor  (!ach 
provision  of  the  rule  that  involves 


nonnegligible  costs  and  for  each  affected 
industry  sector.  OSHA  calculated  total 
annualized  costs  by  annualizing 
nonrecurring  one-time  costs  (at  7 
percent  over  10  years)  and  then  adding 
these  costs  to  recurring  annual  costs. 

The  calculations  of  the  estimated  costs 
associated  with  compliance  are 
representative  of  the  average  resources 
neces.sary  to  achieve  compliance  with 
the  final  rule. 

OSHA  ha.sed  labor  co.sts  on  indu.stry- 
specific  wage  rates  jjuhlishod  hy  Hh.S 
|37j,  then,  using  data  from  its  National 
(iom[)ensation  .Survey,  O.SHA  adjusted 
those  rates  u])wards  hy  43.5  j)ercenl  to 
account  for  benefits  and  other 
employee-related  co.sts  |36|,  as 
|)re.sent(!d  in  'I'.ihle  31. O.SHA 
estimated  sup(!rvisory  wage  rates, 
including  benefits,  to  h(!  .$29.20  per  hour 
in  the  Ornamental  .Shrub  ami  Tree 
.Services  industry,  with  an  estimat(!d 
range  of  .$41.55  to  $50. tit)  in  all  other 
affected  industricis.  The  Agency 
estimated  (ilectric  j)ower  worker  wage 
rates,  including  benefits,  to  he  .$21.26 
j)er  hour  iu  the  Ornamental  .Shrub  and 


Tree  Services  industry,  with  an 
estimated  range  of  $29.99  to  $40.77  in 
all  other  affected  industries.  OSHA 
estimated  wage  rates  for  engineers  in  the 
electric  utility  industry,  including 
benefits,  to  be  $51.94  per  hour.  The 
Agency  e.stimated  clerical  wage  rates, 
including  benefits,  to  be  $20.27  per  hour 
in  the  Ornamental  Shrub  and  Tree 
Services  indu.stry,  with  an  estimated 
range  of  $22.44  to  $28.75  in  all  other 
affected  industries. 

The  aj)])ropriate  sections  of  this 
analysis  addre.ss  the  comments  on  the 
costs  of  sj)ecific  })rovisions  of  tin;  final 
rule,  l•■or  other  j)rovisions,  O.Sl  lA 
adhered  to  the  general  apjjroach  it 
adopted  in  the  i’KIA.  In  most  cases, 
comnumters  did  not  (jue.stion  the  cost 
methodology  u.sed  in  the  I’KIA; 
therefon!,  OSH  A  carried  this 
methodology  over  to  this  l-’l'iA.  ( ).SI  I A 
notes  that,  unle.ss  otluirwi.se  indicatcjd, 
any  increase;  in  cost  in  the  FfiA  ;ihove 
the  co.sts  in  the  I’RIA  is  due  to  market 
factors,  such  as  iuflatiou  and  au  iticrease 
in  eitiployment  or  numher  of  projects  in 
the  relevant  industries. 


Table  31— Summary  of  Wage  Rates  for  Calculating  Compliance  Costs,  by  Industry 


Industry  code 

Industry  name 

Supervisor 

Clerical 

Electric 

power 

worker* 

Utility 

supervisor 

Utility 

engineer 

Health  and 
safety 
specialist 

Consultant 

NAICS  234910  .. 

Water,  Sewer,  and  Pipeline  Con¬ 
struction. 

$42.35 

$23.76 

$34.55 

NA 

NA 

NA 

NA 

NAICS  234920  .. 

Power  and  Communication 
Transmission  Line  Construc¬ 
tion. 

42.35 

23.76 

34.55 

NA 

NA 

NA 

NA 

OSHA  annualized  one-time  costs  using  the 
formula  C,  =  C  j(1  +  f)  '/(I  +  j)  '  - 1 ,  where  C  is  the 
total  one-time  cost  (also  referred  to  as  the  “Present 
Value”),  i  is  the  interest  rate,  and  t  is  the  number 
of  years  over  which  the  cost  is  annualized  (for 
example,  the  life  of  equipment).  Loan-payment 
formulas,  which  can  be  used  to  calculate 
annualized  payments  for  one-time  costs,  are 


standard  items  in  spreadsheet  software.  To  use 
these  formulas  to  calculate  annualized  costs, 
substitute  the  annualization  interest  rate  for  the 
interest  rate  on  the  loan,  the  number  of  years  of 
annualization  for  the  loan  period,  and  the  one-time 
cost  for  the  present  value  of  the  loan  (the  amount 
borrowed). 


The  survey  indicated  the  benefits  component 
to  be  30.3  percent  of  total  compensation,  the 
remainder  being  wages.  The  adjustment  represents 
wages  X  (30.3/69.7).  As  elsewhere  in  the  analysis, 
OSHA  has  performed  its  calculation  on  the  precise 
fraction. 
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Table  31— Summary  of  Wage  Rates  for  Calculating  Compliance  Costs,  by  Industry— Continued 


Industry  code 

Industry  name 

Supervisor 

Electric 

power 

worker* 

Utiiity 

supervisor 

Utility 

engineer 

Health  and 
safety 
specialist 

Consultant 

NAICS  234930  .. 

Industrial  Nonbuilding  Structure 
Construction. 

42.30 

24.46 

34.55 

NA 

NA 

NA 

NA 

NAICS  234990  .. 

All  Other  Heavy  Construction  . 

41 .81 

23.60 

29.99 

NA 

NA 

NA 

NA 

NAICS  235310  .. 

Electrical  Contractors  . 

42.47 

23.10 

37.49 

NA 

NA 

NA 

NA 

NAICS  235910  .. 

Structural  Steel  Erection  Con¬ 
tractors. 

42.27 

22.44 

37.49 

NA 

NA 

NA 

NA 

NAICS  235950  .. 

Building  Equipment  and  Other 
Machine  Installation  Contrac¬ 
tors. 

42.47 

23.10 

37.49 

NA 

NA 

NA 

NA 

NAICS  235990  .. 

Ail  Other  Special  Trade  Contrac¬ 
tors. 

41.55 

23.13 

30.72 

NA 

NA 

NA 

NA 

NAICS  221110  .. 

Electric  Power  Generation . 

50.60 

28.75 

40.77 

$50.60 

$51 .94 

$50.79 

$250.00 

NAICS  221120  .. 

Electric  Power  Transmission, 
Control,  and  Distribution. 

50.60 

28.75 

40.77 

50.60 

51.94 

NA 

250.00 

NAICS  2211  . 

Major  Publicly  Owned  Utilities  .... 

50.60 

28.75 

40.77 

50.60 

51.94 

NA 

250.00 

Various . 

industrial  Power  Generators . 

50.60 

28.75 

40.77 

50.60 

51.94 

NA 

250.00 

SIC  0783  . 

Ornamental  Shrub  and  Tree 
Services. 

29.20 

20.27 

21.26 

NA 

NA 

NA 

NA 

J _ 

'Depending  upon  the  industry  and  the  type  of  work  performed  (that  is,  power  generation,  power  line,  or  both),  these  workers  include  line  work¬ 
ers,  tree-trimming  crew  members,  power  plant  workers,  and  substation  workers. 

Notes:  (1)  Wage  rates  include  an  additional  30.3  percent  of  base  salary  for  fringe-benefit  costs. 

(2)  “NA”  =  Not  Applicable. 

Sources:  BLS  [36,  37). 


P’or  most  provisions  of  the  final  rule, 
OSHA  based  the  cost  estimate  in  part  on 
the  estimated  percentage  of  workers  or 
firms  already  in  com])liance  with  the 
rule’s  r(!(juirements.  (JSIIA  originally 
drew  the  compliance  rates  used  to 
calculate  costs  from  (DNSAD’s  report 
in  support  of  the  PKIA  jf)],  which 
comtueiiters  on  the  |)ropo.sal  did  not 
(juestiou,  exce|)t  as  noted.  In  most  ca.ses, 
(X)N.SAI)  estimated  different 
com|)liauce  rates  for  small  uuioui/.ed 
estahlishments,  small  uouuuioui/.ed 
estahlishmeuts,  large  imioiii/.ed 
estahlishments,  and  large  uouuuioui/.ed 
eslahlislimeiils.'’ 'I'liere  are  a  few 
exceptions:  Major  Puhlicly  Owiuid 
Utilities  (NAKLS  2211)  and  Oruaiueiital 
.Shruh  and  Tree  Services  (SKi  ()7H3)  only 
hav(!  com])liauce-rate  estimatfss  for 
small  and  hirge  estahlishmeuts,  and 
Industrial  Power  Ueuerators  only  have  a 


As  with  othor  as.sortions  in  this  iinolysis  not 
snpportod  directly  by  a  citation,  OSHA  liasod  its 
estimates  on  OONSAH’s  analysis.  CiONSAU  based 
its  initial  estimates  on  information  gathered  from 
Agency  stakeholder  meetings  held  in  2000  and  from 
site  visits  conducted  in  2001  and  2002.  These  initial 
estimates  were  reviewed  by  small  entity 
representatives  during  the  SBREFA  process,  in 
accordance  with  the  SBREFA  Panel  findings,  as 
summarized  in  the  2003  report  of  the  Small 
Business  Advocacy  Review  Panel  |29].  CONS  AD 
subsequently  modified  its  estimates  to  reflect  the 
findings  of  the  Panel.  CONSAD  also  incorporated 
information  from  the  regulatory  analysis,  and 
supporting  research,  for  the  1994  §  1910.269 
rulemaking  and  from  regulatory  analyses  for  related 
rulemakings.  The  CONSAD  report  was  finalized  in 
2005  [5].  Unless  otherwise  specified,  OSHA 
received  no  objections  to,  or  new  evidence  about, 
CONSAD’s  estimates,  and  the  estimates  were  not 
altered. 


compliance-rate  estimate  for  large 
e.stahlishments.  Generally,  following  the 
findings  of  C'.ONSAD’s  report  |5j,  OSHA 
e.stimated  that  larger  e.stalilishments  and 
unionized  workforces  have  higher 
com|)liance  rates  than  smaller 
estahlishments  iind  nonuuionized 
estahlishments.  The  com|)liauce  cost 
tables  presented  later  iu  this  section  of 
the  preamble  list  lhe.se  com|)liau(:e  rates 
as  a|)|)ropi'iate. 

( )ue-Tiiue  ( iosis  for  Revising  Training 
Programs 

I'istahlishmeuts  covered  hy  this  final 
rule  may  need  to  revise  their  existing 
training  programs  to  accommodate  the 
amendments  to  existing  standards  made 
iu  this  final  rule.  Por  example, 
employers  may  need  to  revise  tluur 
training  programs  to  addre.ss  revisions 
in  the  employers’  minimum  approach 
distances  or  arc-flash  protection 
jiractices.  However,  these  costs  are  one¬ 
time  costs  only  because  employers  will 
have  to  revise  these  training  programs 
once.  These  costs,  therefore,  merely 
reflect  the  transitional  costs  of  the  new 
standard. 

For  all  industries  except  for 
Ornamental  Shrub  and  Tree  Services, 
OSHA  estimated  the  costs  associated 
with  revising  training  programs  based 
on  8  hours  of  supervisory  time  plus  an 
hour  of  clerical  time.^^g  to  the 


530  One  commenter  suggested  that  it  would  take 
more  than  8  hours  to  revise  its  training  program  (Ex. 
0240).  While  it  is  possible  that  some  larger 
employers  with  complex  operations  may  find  this 
to  be  the  case,  the  Agency  believes  its  estimate  is 


limited  and  less  complex  training 
recjuired  for  employees  in  the 
Ornamtmtal  Shrub  and  Tree  Services 
industry,  OSHA  estimated  the  co.sts 
associated  with  revising  a  training 
jtrogram  in  this  industry  ha.stsd  ou  4 
hours  of  sujtervisory  lime  plus  half  an 
hour  of  clerical  lime  l.'ij.'*"'" 

Thus,  (LSI  lA  e.stimates  that  the 
average!  co.st  of  compliance  |)er  affecleid 
estahlishmeut  for  revising  existing 
training  |)rogi'ams  will  he  .$127  for 
estahlishmeuts  in  the  OruaiiKiiital  .Shruh 
and  Tret!  .Servictis  industry  and  .$3.'}(i  to 
.$4.'i4  per  estahlishmeut  iu  all  other 
affected  industries. 

Most  (!stahlishm(!uts  in  the  affected 
iudustri(!s  (iither  already  have  training 
programs  that  meet  tlu!  reejuirements  of 
the  fiiiid  rule  or  regularly  revi.se  their 
training  j)rograms  to  account  for  u(!W 
iidbrmation  or  work  practices.  'I'he.se 
estahlishments  will  not  incur  any 
additional  costs  to  achieve  compliance 
with  the  final  rule. 

OSHA  estimated  rates  of  current 
compliance  for  each  affected  industry. 
Within  each  indu.stry,  the  Agency 
estimated  rates  of  current  compliance 
separately  for  establishments  based  on 


a  reasonable  average,  in  part  because  employers 
already  are  training  employees  in  need  of  training 
on  existing  §  1910.269  and,  in  many  cases,  already 
are  operating  under  elements  of  the  final  standard. 

5'»'>OSHA  is  retaining  fi-om  the  PRIA  its  estimate 
of  4  hours  of  supervisory  time,  plus  a  half  an  hour 
of  clerical  time,  for  the  Ornamental  Shrub  and  Tree 
Services  industry  (70  FR  34905).  Although  no 
commenter  objected  to  the  estimate  in  the  PRIA, 
OSHA  now  believes  the  estimate  is  conservative 
given  the  limited  obligations  on  this  industry 
specified  by  the  final  rule. 
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their  size  and  on  whether  they  had  a 
unionized  workforce.  In  the  Ornamental 
Shrub  and  Tree  Services  industry, 
estimated  rates  of  current  compliance 
range  from  50  to  75  percent.  In  all  other 
affected  industries,  OSHA  estimated 


rates  of  current  compliance  to  range 
from  75  to  98  percent  [5]. 

The  total  estimated  cost  of 
compliance  for  revising  training 
programs  is  $0.7  million.  Annualizing 
this  nonrecurring  one-time  cost  at  a  rate 


of  7  percent  over  10  years  results  in 
a  total  estimated  annualized  cost  of 
approximately  $0.1  million  for  all 
affected  industries,  as  shown  in  Table 
32.  Table  32  also  shows  the  costs  of 
compliance  for  each  affected  industry. 


Table  32— Annualized  One-Time  Costs  for  Revising  Training  Programs 


Industry  code 

Industry  name 

Establishments 

affected 

(%) 

Average  cost  per 
affected  estab¬ 
lishment 

Compliance  rates 
(%) 

Annualized  one¬ 
time  compliance 
costs 

NAICS  234910  . 

Water,  Sewer,  and  Pipeline  Construction  .... 

95 

$363 

90/75/95/85 

$6,426 

NAICS  234920  . 

Power  and  Communication  Transmission 

95 

363 

90/75/95/85 

21,836 

Line  Construction. 

NAICS  234930  . 

Industrial  Nonbuilding  Structure  Construe- 

100 

363 

90/75/95/85 

1,804 

tion. 

NAICS  234990  . 

All  Other  Heavy  Construction . 

95 

358 

90/75/95/85 

5,233 

NAICS  235310  . 

Electrical  Contractors  . 

95 

363 

90/75/95/85 

13,158 

NAICS  235910  . 

Structural  Steel  Erection  Contractors . 

100 

361 

90/75/95/85 

5,258 

NAICS  235950  . 

Building  Equipment  and  Other  Machine  In- 

100 

363 

90/75/95/85 

7,774 

stallation  Contractors. 

NAICS  235990  . 

All  Other  Special  Trade  Contractors  . 

100 

356 

90/75/95/85 

22,351 

NAICS  221110  . 

Electric  Power  Generation  . 

100 

434 

95/95/98/98 

3,325 

NAICS  221120  . 

Electric  Power  Transmission,  Control,  and 

100 

434 

95/95/98/98 

9,821 

Distribution. 

NAICS  2211  . 

Major  Publicly  Owned  Utilities . 

100 

434 

95/98 

1,350 

Various  . 

Industrial  Power  Generators  . 

100 

434 

98 

1,127 

SIC  0783  . 

Ornamental  Shrub  and  Tree  Services  . 

100 

127 

50/75 

2,130 

Total  . 

101 ,592 

Notes:  (1)  Totals  may  not  equal  the  sum  of  the  components  due  to  rounding. 

(2)  For  most  NAICSs,  compliance  rates  are  for  small  unionized  establishments,  small  nonunionized  establishments,  large  unionized  establish¬ 
ments,  and  large  nonunionized  establishments,  respectively.  Major  Publicly  Owned  Utilities  (NAICS  2211)  and  Ornamental  Shrub  and  Tree  Serv¬ 
ices  (SIC  0783)  only  have  compliance  rates  for  small  and  large  establishments,  and  Industrial  Power  Generators  only  have  a  compliance  rate  for 
large  establishments. 

Sources:  CONSAD  [5],  U.S.  Census  [43,  44,  45,  46). 


One-Time  Costs  for  Providing 
Additional  Training  for  Employees 
Already  Receiving  Training  in 
Accordance  With  Existing  §  1910.269 

The  final  rule  will  impose  costs 
related  to  the  additional  training 
required  for  employees  currently 
receiving  training  &at  complies  with 
existing  §  1910.269.  The  costs  in  this 
section  describe  the  cost  of  performing 
the  training  once  the  employer 
redesigns  the  program.  As  discussed  in 
greater  depth  elsewhere,  affected  firms 
that  perform  construction  work 
typically  will  need  to  comply  with 
requirements  of  §  1910.269  as  their 
operations  span  both  construction  and 
general  industry  operations.  In  this 
regard,  §  1910.269  already  effectively 


Unless  otherwise  discussed  in  this  FEA,  and 
as  with  most  other  one-time  costs  under  the  final 
standard,  OSHA  annualized  costs  assuming  that 
initial  costs  will  occur  in  the  first  year  after 
promulgation  of  the  standard.  OSHA  notes  that  the 
PRIA  referred  to  one-time  costs  as  first-year  costs. 
The  Agency  did  not  annualize  these  costs  when 
'nitially  presented  in  the  PRIA,  but  did  annualize 
them  in  the  FEA. 

the  proposal,  OSHA  also  accounted  for  on¬ 
going,  annual  training  costs.  OSHA  determined  that 
this  approach  was  an  error.  Employers  providing 
additional  training  for  employees  already  receiving 
training  in  accordance  with  existing  §  1910.269  will 


covers  these  firms.  The  discussion 
under  the  next  heading  provides  costs 
for  the  limited  number  of  firms  that 
perform  only  construction 

operations. 

OSHA  estimates  the  costs  associated 
with  the  additional  training  required  for 
these  employees  as  involving  resources 
(including  labor  costs  or  other 
expenditures)  equivalent  to  1.5  hours  of 
employee  time  plus  12  minutes  of 
supervisory  time  plus  3  minutes  of 
clerical  time  per  employee  for  all 
affected  industries,  except  Ornamental 
Shrub  and  Tree  Services  [5].543  For 
establishments  in  the  Ornamental  Shrub 
and  Tree  Services  industry,  OSHA 
estimates  that  providing  additional 
training  involves  resources  (including 


not  accrue  new  on-going  training  costs  in 
conjunction  with  the  training  requirements  in 
revised  §  1910.269  because  these  employers  already 
must  provide  training  under  existing  §  1910.269; 
OSHA  does  not  consider  the  modified  requirements 
of  the  revised  standard  to  be  more  time-intensive 
than  the  existing  requirements.  Any  new  training 
(including  the  training  in  the  use  of  fall  protection 
for  qualified  climbers,  discussed  infra)  replaces 
training  already  required.  In  contrast,  OSHA  notes 
that  any  employers  providing  additional  training  for 
employees  not  already  receiving  training  in 
accordance  with  existing  §  1910.269  will  accrue 
new  on-going,  annual  training  costs. 


labor  costs  or  other  expenditures) 
equivalent  to  0.75  hours  of  employee 
time  plus  6  minutes  of  supervisory  time 
plus  3  minutes  of  clerical  time  per 
employee  [id.]. 

OSHA  estimates  that  the  average  cost 
of  compliance  for  providing  the 
additional  training  will  be  20  per 
employee  for  establishments  in  the 
Ornamental  Shrub  and  Tree  Services 
industry  and  will  range  from  55  to  73 
per  employee  in  all  other  affected 
industries. 

OSHA  accounted  for  new  hires  using 
a  3-  to  53-percent  turnover  rate, 
depending  on  the  industry,  and 
accounted  for  additional  costs 
associated  with  the  transition  to  the 
final  rule  in  the  first-year  by  halving  the 


Consistent  with  this  estimate,  one  commenter, 
Siemens  Power  Generation,  Inc.,  noted  that  its 
employees  already  receive  4 — 8  hours  of  electrical 
safety  training  per  year  (Ex.  0163).  The  commenter 
indicated  that  the  additional  time  OSHA  allotted  for 
training  was  not  sufficient  for  its  workers.  In 
response,  the  Agency  states  that  the  assigned  1.5 
hours  additional  training  is  an  average  for  most 
workers,  including  workers  in  the  commenter’s 
industry,  and  that  the  allotted  time  should  be 
sufficient  to  address  the  hazards  for  workers  in  that 
industry.  The  Agency  also  emphasizes  that  this 
estimate  covers  training  on  the  new  elements  of  the 
standard,  not  an  entire  safety  training  course. 
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applicable  turnover  rate  for  each 
industry.  OSHA  notes  that  it  increased 
the  estimated  turnover  rate  for 
Ornamental  Shrub  and  Tree  Services 
from  31  percent  to  53  percent  based  on 
comments  received  from  the  Tree  Care 
Industry  Association  (Exs.  0419,  0503). 
Table  33  shows  the  estimated  turnover 
rates  for  the  various  affected  industry 
.segments. s"*'* 

Ba.sed  on  research  conducted  by 
C'.ONSAD,  OSHA  estimates  that  most 
o.stahlishments  in  affected  indiKstries 
already  arc  providing  training  that  fidly 
complies  with  the  requirements  of  the 


final  rule  [5].  These  establishments  will 
not  incur  any  costs  for  training  under 
the  final  rule. 

OSHA  estimated  the  rates  of  current 
compliance  with  the  final  requirements 
for  each  affected  industry.  Within  each 
industry,  the  Agency  estimated  rates  of 
current  compliance  separately  for 
e.stablishments  based  on  their  size  and 
whether  they  have  a  unionized 
workforce.  In  the  Ornamental  Shrub  and 
Tree  Services  indu.stry,  e.stimatcd  rates 
of  current  compliance  range  from  50  to 
75  percent.  In  all  other  affected 
industries,  the  e.stimated  rates  of  cairrent 


compliance  range  from  75  to  98  percent 
[5]. 

The  total  estimated  one-time  cost  of 
compliance  for  providing  training  that 
meets  the  requirements  of  the  final  rule 
is  0.6  million.  When  OSHA  annualized 
this  nonrecurring  one-time  cost  at  a  rate 
of  7  percent  over  10  years,  it  results  in 
total  e.stimated  annualized  co.sts  of 
approximately  0.1  million,  as  .shown  in 
Table  33.  Table  33  also  shows  the  costs 
of  compliance  for  each  affetded 
indu.stry. 


Table  33 — Annualized  One-Time  Costs  for  Providing  Additional  Training  to  Employees  Already  Receiving 

Training  in  Accordance  With  Existing  §1910.269 


Industry  code 

Industry  name 

Employees 

affected 

(%) 

Turnover 

rate 

(%) 

%  workers 
in  first-year 
transition 

Average 
cost  per  af¬ 
fected  em¬ 
ployee 

Compliance 

rate 

(%) 

Annualized 

one-time 

compliance 

costs 

NAICS  234910  . 

Water,  Sewer,  and  Pipeline 

95 

16 

8 

$61 

90/75/95/85 

$1,082 

Construction. 

NAICS  234920  . 

Power  and  Communication 

95 

16 

8 

61 

90/75/95/85 

28,521 

Transmission  Line  Construe- 

tion. 

NAICS  234930  . 

Industrial  Nonbuilding  Structure 

100 

16 

8 

62 

90/75/95/85 

1,413 

Construction. 

NAICS  234990  . 

All  Other  Heavy  Construction  .. 

95 

16 

8 

55 

90/75/95/85 

5,984 

NAICS  235310  . 

Electrical  Contractors  . 

95 

11 

6 

66 

90/75/95/85 

21,348 

NAICS  235910  . 

Structural  Steel  Erection  Con- 

100 

11 

6 

66 

90/75/95/85 

384 

tractors. 

NAICS  235950  . 

Building  Equipment  and  Other 

100 

11 

6 

66 

90/75/95/85 

360 

Machine  Installation  Contrac- 

tors. 

NAICS  235990  . 

All  Other  Special  Trade  Con- 

100 

11 

6 

56 

90/75/95/85 

938 

tractors. 

NAICS  221110  . 

Electric  Power  Generation  . 

100 

3 

2 

73 

95/95/98/98 

8,023 

NAICS  221120  . 

Electric  Power  Transmission, 

100 

3 

2 

73 

95/95/98/98 

13,608 

Control,  and  Distribution. 

NAICS  2211  . 

Major  Publicly  Owned  Utilities 

100 

3 

2 

73 

95/98 

1,829 

Various  . 

Industrial  Power  Generators  .... 

100 

3 

2 

73 

98 

3,651 

SIC  0783  . 

Ornamental  Shrub  and  Tree 

100 

53 

27 

20 

50/75 

14,191 

Services. 

Total  . 

101,332 

Notes:  (1)  Totals  may  not  equal  the  sum  of  the  components  due  to  rounding. 

(2)  For  most  NAICSs,  compliance  rates  are  for  small  unionized  establishments,  small  nonunionized  establishments,  large  unionized  establish¬ 
ments,  and  large  nonunionized  establishments,  respectively.  Major  Publicly  Owned  Utilities  (NAICS  2211)  and  Ornamental  Shrub  and  Tree  Serv¬ 
ices  (SIC  0783)  only  have  compliance  rates  for  small  and  large  establishments,  and  Industrial  Power  Generators  only  have  a  compliance  rate  for 
large  establishments. 

Sources:  CONSAD  [5],  U.S.  Census  [43,  44,  45,  46]. 


One-Time  Costs  for  Additional  Training 
for  Employees  Not  Already  Receiving 
Training  in  Accordance  with  Existing 
§1910.269 

Companies  that  perform  construction 
work  associated  with  electric  power 
generation,  transmission,  and 
distribution  systems  generally  are  also 
able  and  willing  to  perform  (and  do 
perform)  similar  work  involving  the 
repair  and  maintenance  of  such  systems. 


The  FEA  carries  over  the  assumption, 
presented  in  the  original  CONSAD  analysis  and 
carried  through  the  PRIA,  of  additional  one-time 
training  costs  related  to  turnover.  OSHA  received 


The  distinction  between  construction 
work  and  repair  or  maintenance  work 
can  be  difficult  to  make  in  some 
situations.  For  example,  the  distinction 
may  hinge  on  whether  a  particular  piece 
of  equipment  is  regarded  as  an  upgrade 
or  a  “replacement- in-kind.” 

Since  the  work  is  often  almost 
identical,  companies  are  not  likely  to 
restrict  themselves  to  only  repair  or 
maintenance  work,  or  to  only 


no  comments  on  this  approach.  The  consideration 
of  turnover  here  is  to  account  for  potential 
transitional  costs  related  to  the  incremental  increase 
in  the  time  it  takes  to  train  new  employees.  In  any 


construction  work,  with  regard  to 
potential  jobs  involving  electric  power 
generation,  transmission,  and 
distribution.  Thus,  it  is  reasonable  to 
assume  that  any  company  involved  in 
such  work  will  have  their  employees 
trained  as  required  by  the  existing 
OSHA  standard  addressing  this  type  of 
work  in  general  industry  (§  1910.269). 

Small  business  representatives  from 
the  affected  industries  providing 


event,  inclusion  of  these  costs  results,  at  most,  in 
a  more  conservative  (and  perhaps  overestimated) 
estimate  of  costs. 
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comments  to  OSHA  on  a  draft  of  the 
proposed  rule  generally  indicated  that 
construction  contractors  follow  and 
comply  with  §  1910.269  for  all  of  their 
work,  including  construction  work.  But 
some  small  business  representatives 
indicated  that  there  are  some  companies 
that  follow  the  existing  standards  for 
construction  work  in  Subpart  V,  rather 
than  the  standards  for  general  industry 
work  in  §1910.269  [29]. 

When  performing  construction  jobs 
covered  by  existing  Subpart  V, 
employers  may  be  able  to  avoid  costs 
associated  with  complying  with 
§  1910.269  requirements  unrelated  to 
training.  However,  those  employers 
would  still  incur  training  costs  if  they 
perform  maintenance  jobs,  which  are 
covered  by  existing  §  1910.269.  Thus, 
before  the  compliance  deadlines  for  the 
final  rule,  compliance  with  the  training 
requirements  of  §  1910.269  in  particular 
is  likely,  even  if  a  specific  job  involves 
only  construction  work  and  the 
employer  follows  the  relevant 
provisions  of  Subpart  V. 

The  number  of  firms,  if  any,  that  do 
only  construction  work  as  defined  by 
OSHA,  and,  therefore,  avoid  providing  a 
basic  training  regimen  for  employees 
under  existing  §  1910.269,  is  difficult  to 
estimate.  One  Small  Entity 
Representative  (SER)  estimated  that 
about  10  to  30  percent  of  contractors 
involved  in  electric  power  transmission 
and  distribution  work  may  exclusively 
do  construction;  another  representative 
stated  that  it  did  not  know  of  any 
contractor  firms  that  do  exclusively 
construction  work  [29]. 

It  is  unlikely  that  contractors 
performing  electric  power  generation, 
transmission,  or  distribution  work  meet 
both  of  the  following  criteria:  (1)  know 
and  expect  that,  for  all  projects 
performed,  only  construction  work  will 
be  done  such  that  they  do  not  need  to 
train  employees  as  required  by  existing 
§  1910.269  and  (2)  have  employees  work 
without  providing  them  with  what 
many  consider  to  be  minimum  basic 
safety  training  applicable  to  this  type  of 
work,  as  specified  in  the  training 
requirements  in  existing  §  1910.269. 
Only  contractors  meeting  both  of  these 
criteria  will  incur  costs  under  the  final 
rule  for  training  employees  who  are  not 
already  receiving  training  in  accordance 
with  existing  §  1910.269. 

In  the  development  of  the  final  rule, 
OSHA  was  not  able  to  identify  any 
employers  that  performed  work  covered 
by  Subpart  V  and  did  not  perform  work 
covered  by  §  1910.269.  However, 
carrying  over  assumptions  presented  in 
the  PRIA,  OSHA  calculated  costs  based 
on  an  estimate  that  5  percent  of  the 
affected  construction  employees 


performs  no  work  covered  by  existing 
§  1910.269,  primarily  in  response  to  the 
recommendations  of  the  SBREFA  Panel, 
as  discussed  in  the  Initial  Regulatory 
Flexibility  Analysis.  Therefore,  for 
purposes  of  estimating  the  costs  of 
compliance  associated  with  this  final 
rule,  OSHA  estimates  that  5  percent  of 
the  affected  employees  in  several 
construction  industries  will  need  to 
receive  the  training  required  by  existing 
§  1910.269  for  their  employers  to 
achieve  full  compliance. 

Specifically,  OSHA  estimates  that  5 
percent  of  the  affected  employees  in  the 
following  industries  will  require  this 
training:  Water,  Sewer,  and  Pipeline 
Construction;  Power  and 
Communication  Transmission  Line 
Construction;  All  Other  Heavy 
Construction;  and  Electrical  Contractors. 
OSHA  also  accounted  for  new  hires 
using  an  11-  to  16-percent  turnover  rate, 
depending  on  the  industry,  and 
accounted  for  additional  costs 
associated  with  the  transition  to  the 
final  rule  in  the  first-year  by  halving  the 
applicable  turnover  rate  for  each 

industry.  5“*  5 

One  commenter  stated: 

While  many  contractors  may  be  doing 
work  covered  by  §  1910.269  a  good  many  of 
them  don’t  think  they  do  or  are  not  aware  of 
it.  Many  if  not  all  of  their  employees  have 
never  received  training  required  by 
§  1910.269.  We  believe  that  OSHA’s  estimate 
of  5%  of  contractor  employees  will  need  this 
training  is  way  off.  [Ex.  0186] 

The  contractors  to  which  the 
commenter  is  referring  are  already 
legally  obligated  to  comply  with 
training  under  §  1910.269.  These  are 
costs  the  employers  in  question  should 
already  be  bearing.  The  costs  in  this 
section  only  capture  employers  not 
currently  required  to  comply  with 
§1910.269. 

OSHA  estimates  the  costs  associated 
with  the  additional  training  necessary  to 
achieve  full  compliance  with  the  final 
rule  for  employees  not  already  trained 
in  accordance  with  §  1910.269  as 
involving  resources  (including  labor 
costs  or  other  expenditures)  equivalent 
to  24.75  hours  of  employee  time  plus  3 
minutes  of  clerical  time  per  employee  in 
the  affected  industries. The  Agency 
also  includes  a  cost  for  supervisor 
training  not  accounted  for  in  the  PRIA, 


For  a  discussion  of  why  the  FEA  carried  over 
the  assumption,  presented  in  the  original  CONSAD 
analysis  and  through  the  PRIA,  of  additional  one¬ 
time  training  costs  related  to  turnover,  see  supra, 
footnote  545. 

CONSAD  estimated  the  additional  training 
would  be  equivalent  to  24  hours,  rather  than  24.75 
hours,  of  employee  time  |5].  OSHA’s  estimate 
(which  it  developed  in  the  PRIA)  reflects  additional 
transitional  elements  associated  with  these  one¬ 
time  costs. 


with  one  supervisor  trained  for  every 
five  workers.  The  Agency  updated  the 
assumptions  contained  in  the  PRIA  to 
reflect  current  costs  and  assumes  that 
these  employees  will  receive  their 
training  in  a  training  course  at  $1,149 
per  person  [28].  OSHA  also  updated  the 
travel  allowance  of  $90  included  in  the 
PRIA  to  $99  using  the  Bureau  of 
Economic  Analysis’  Implicit  Price 
Deflator  for  Gross  Domestic  Product 
[32].  The  Agency  estimates  that  the 
average  cost  of  compliance  per  affected 
employee  for  the  required  training  will 
range  from  $2,198  to  $2,387  in  the 
affected  industries.  OSHA  estimates 
current  compliance  of  zero  for  this  part 
of  the  analysis  [5].  Commenters  did  not 
question  this  assumption. 

Thus,  the  Agency  estimates  the  total 
one-time  cost  of  compliance  for 
providing  additional  training  for 
employees  not  already  trained  in 
accordance  with  §  1910.269  to  be  $9.2 
million.  When  OSHA  annualized  this 
nonrecurring  one-time  cost  at  a  rate  of 
7  percent  over  10  years,  it  resulted  in 
estimated  total  annualized  costs  of 
approximately  $2.7  million,  as  shown  in 
Table  34.  Table  34  also  shows  the  costs 
of  compliance  for  each  affected 
industry. 

Annual  Costs  for  Additional  Training 
for  Employees  Not  Already  Covered  by 
§1910.269 

As  noted  earlier,  OSHA  included 
training  costs  based  on  an  estimate  that 
5  percent  of  the  affected  construction 
workforce  performs  no  work  covered  by 
§  1910.269.  Specifically,  OSHA 
estimates  that  these  training  costs  would 
affect  5  percent  of  the  relevant 
workforce  in  the  following  industries: 
Water,  Sewer,  and  Pipeline 
Construction;  Power  and 
Communication  Transmission  Line 
Construction;  All  Other  Heavy 
Construction;  and  Electrical  Contractors. 

OSHA  estimated  the  annual  costs 
associated  with  this  additional  training 
for  new  affected  employees  as  involving 
resources  (including  labor  costs  or  other 
expenditures)  equivalent  to  24  hours  of 
supervisor  and  worker  time  plus  3 
minutes  of  clerical  time  per  employee. 
OSHA  estimates  that  the  average  cost  of 
compliance  per  affected  employee  for 
the  required  training  would  range  from 
$2,198  to  $741,783  in  the  affected 
industries. 

The  Agency  estimated  the  number  of 
affected  employees  in  each 
establishment  needing  training  each 
year  by  determining  the  corresponding 
workforce  turnover  rate.  OSHA 
estimated  the  workforce  turnover  rate 
associated  with  the  relevant 
occupational  category  for  each 
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potentially  affected  industry.  The 
estimated  turnover  rates  among 
employees  performing  electric  power 
generation,  transmission,  and 
distribution  work  ranged  from  11  to  16 
percent  in  the  affected  construction 
industries  [5]. 


For  the  establishments  and  employees 
affected  by  the  expansion  of  the  scope 
of  this  training  requirement,  OSHA 
estimated  current  compliance  to  be  zero 
[5]. 

The  total  estimated  annual  cost  of 
compliance  for  providing  additional 


training  for  employees  not  already 
covered  by  §  1910.269  (and  not  already 
provided  with  such  training)  was  about 
$0.0  million.  Summing  the  annualized 
one-time  costs  and  annual  costs  results 
in  total  costs  of  approximately  $0.0 
million,  as  shown  in  Table  34. 


Table  34— Annualized  One-Time  Costs  and  Annual  Costs  for  Additional  Training  for  Employees  Not 
Already  Receiving  Training  in  Accordance  With  Existing  §1910.269 


Industry  code 

Industry  name 

Employ¬ 
ees  af¬ 
fected 
(%) 

Turnover 

rate 

(%) 

%  work¬ 
ers  in 
first-year 
transition 

Average  cost  per 
affected  em¬ 
ployee’ 

Compli¬ 
ance  rate 
(%) 

Annualized 
one-time 
compli¬ 
ance  costs 

Annual 

costs 

Total, 
annualized 
and  an¬ 
nual  costs 

NAICS  234910  . 

Water,  Sewer,  and  Pipeline  Con- 

5 

16 

8 

$2,314/$26,730 

25671 

$52,400 

$0 

$0 

struction. 

NAICS  234920  . 

Power  and  Communication  Trans- 

5 

16 

8 

2,314/741,783 

772533 

1,514,316 

0 

0 

mission  Line  Construction. 

NAICS  234930  . 

Industrial  Nonbuilding  Structure 

0 

NA 

NA 

NA 

0 

0 

0 

0 

Construction. 

NAICS  234990  . 

All  Other  Heavy  Construction  . 

5 

16 

8 

2,198/150,006 

156411 

306,417 

0 

0 

NAICS  235310  . 

Electrical  Contractors . 

5 

11 

6 

2,387/466,573 

339587 

806,160 

0 

0 

NAICS  235910  . 

Structural  Steel  Erection  Contrac- 

0 

NA 

NA 

NA 

0 

0 

0 

0 

tors. 

NAICS  235950  . 

Building  Equipment  and  Other  Ma- 

0 

NA 

NA 

NA 

0 

0 

0 

0 

chine  Installation  Contractors. 

NAICS  235990  . 

All  Other  Special  Trade  Contrac- 

0 

NA 

NA 

NA 

0 

0 

0 

0 

tors. 

NAICS  221110  . 

Electric  Power  Generation  . 

0 

NA 

NA 

NA 

0 

0 

0 

0 

NAICS  221120  . 

Electric  Power  Transmission,  Con- 

0 

NA 

NA 

NA 

0 

0 

0 

0 

trol,  and  Distribution. 

NAICS  2211  . 

Major  Publicly  Owned  Utilities  . 

0 

NA 

NA 

NA 

0 

0 

0 

0 

Various  . 

Industrial  Power  Generators  . 

0 

NA 

NA 

NA 

0 

0 

0 

0 

SIC  0783  . 

Ornamental  Shrub  and  Tree  Serv- 

0 

NA 

NA 

NA 

0 

0 

0 

0 

ices. 

Total  . 

1294201 

2,679,293 

0 

0 

*The  first  value  is  the  one-time  cost;  the  second  value  is  the  annual  cost. 

Notes:  (1)  Totals  may  not  equal  the  sum  of  the  components  due  to  rounding. 
f2t  “NA”  =  Not  Applicable. 

(3)  For  most  NAICSs,  compliance  rates  are  for  small  unionized  establishments,  small  nonunionized  establishments,  large  unionized  establishments,  and  large  non- 
unionized  establishments,  respectively.  Major  Publicly  Owned  Utilities  (NAICS  2211)  and  Ornamental  Shrub  and  Tree  Services  (SIC  0783)  only  have  compliance 
rates  for  small  and  large  establishments,  and  Industrial  Power  Generators  only  have  a  compliance  rate  for  large  establishments. 

Sources:  CONSAD  [5],  U.S.  Census  [43,  44,  45,  46]. 


6.  One-Time  Costs  for  Training 
Qualified  Employees  in  the  Use  of  Fall 
Protection 

The  final  rule  requires  qualified 
employees  climbing  or  changing 
location  on  poles,  towers,  or  similar 
structures  to  use  fall  protection 
equipment  unless  the  employer  can 
demonstrate  that  climbing  or  changing 
location  with  fall  protection  is  infeasible 
or  creates  a  greater  hazard  than  climbing 
or  changing  location  without  it.  This 
provision  requires  the  use  of  new  types 
of  fall  protection  equipment,  such  as 
positioning  straps  with  built-in 
anchorage  straps  by  qualified  workers 


'■'“'^OSUA’s  estimates  of  the  one-time  costs  for 
training  qualified  employees  in  the  use  of  fall 
protection  and  the  costs  for  upgrading  positioning 
straps  as  part  of  work-positioning  equipment  are 
conservative,  as  OSHA  based  these  estimates  on  the 
total  number  of  line  in,stallers  and  repairers, 
including  underground  power-lino  installers  and 


who  climb  poles  to  work  on  electric 
equipment.  Qualified  employees  will 
need  to  receive  brief  training — OSHA 
estimates  an  hour — in  the  use  of  the 
new  fall  protection  equipment.  To 
estimate  the  ratio  of  workers  who  climb 
or  change  location  on  poles,  towers,  or 
similar  structures  to  all  workers  in  that 
industry,  OSHA  divided  the  number  of 
line  installers  and  repairers  (51,440)  in 
NAICS  221100  (Electric  Power 
Generation,  Transmission  and 
Distribution)  by  the  total  employment  in 
that  NAICS  (395,570)  [39,  40].  OSHA 
assumed  that  the  resulting  value  of  0.13 
was  similar  across  all  affected 


repairers,  who  generally  do  not  need  to  climb  or 
change  location  on  poles,  towers,  or  similar 
structures.  Employers  will  generally  neither  need  to 
provide  and  ensure  the  use  of,  nor  provide  training 
on,  the  newly  required  type  of  work-positioning 
equipment  for  this  subset  of  workers. 


NAICSs. In  addition  to  the  13  percent 
of  existing  workers  affected  by  this 
requirement,  OSHA  accounted  for 
turnover  and  the  first-year  transition  to 
the  final  rule,  as  previously  noted. 5“*® 
The  compliance  rate  for  this  training  is 
necessarily  the  same  as  the  compliance 
rate  estimated  for  upgrading  fall 
protection  equipment,  that  is,  50 
percent  across  all  affected  NAICS.  This 
approach  results  in  estimated  total  one¬ 
time  costs  of  $0.4  million  and 
annualized  one-time  compliance  costs 
of  $0.07  million,  as  shown  in  Table  35. 
Table  35  also  shows  the  costs  of 
compliance  for  each  affected  industry. 


r,4B}.’or  a  di.scussion  of  why  the  FEA  carried  over 
the  assumption,  presented  in  the  original  CONSAD 
analysis  and  through  the  PKIA,  of  additional  one¬ 
time  training  co.sts  related  to  turnover,  see  supra, 
footnote  545. 
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Table  35— Annualized  One-Time  Costs  for  Training  in  Use  of  Fall  Protection  for  Qualified  Employees 


Industry  code 

Industry  name 

Employees 

affected 

(%) 

Turnover 

rate 

(%) 

%  workers 
in  first-year 
transition 

Average 
cost  per  af¬ 
fected  em¬ 
ployee 

Compliance 
rate  (%) 

Annualized 

one-time 

compliance 

costs 

NAICS  234910  . 

Water,  Sewer,  and  Pipeline 

0 

NA 

NA 

NA 

NA 

$0 

Construction. 

NAICS  234920  . 

Power  and  Communication 

13 

16 

8 

$44 

50/50/50/50 

15,159 

Transmission  Line  Construc¬ 
tion. 

NAICS  234930  . 

Industrial  Nonbuilding  Structure 

0 

NA 

NA 

NA 

NA 

0 

Construction. 

NAICS  234990  . 

All  Other  Heavy  Construction  .. 

0 

NA 

NA 

NA 

NA 

0 

NAICS  235310  . 

Electrical  Contractors  . 

0 

NA 

NA 

NA 

NA 

0 

NAICS  235910  . 

Structural  Steel  Erection  Con- 

0 

NA 

NA 

NA 

NA 

0 

tractors. 

NAICS  235950  . 

Building  Equipment  and  Other 

0 

NA 

NA 

NA 

NA 

0 

Machine  Installation  Contrac¬ 
tors. 

NAICS  235990  . 

All  Other  Special  Trade  Con- 

0 

NA 

NA 

NA 

NA 

0 

tractors. 

NAICS  221110  . 

Electric  Power  Generation  . 

13 

3 

2 

52 

50/50/50/50 

18,235 

NAICS  221120  . 

Electric  Power  Transmission, 

13 

3 

2 

52 

50/50/50/50 

31,159 

Control,  and  Distribution. 

NAICS  2211  . 

Major  Publicly  Owned  Utilities 

13 

3 

2 

52 

50/50 

4,166 

Various  . 

Industrial  Power  Generators  .... 

0 

0 

0 

NA 

NA 

0 

SIC  0783  . 

Ornamental  Shrub  and  Tree 

0 

NA 

NA 

NA 

NA 

0 

Services. 

Total  . 

68,719 

Notes:  (1)  Totals  may  not  equal  the  sum  of  the  components  due  to  rounding. 

(2)  “NA”  =  Not  Applicable. 

(3)  For  most  NAICSs,  compliance  rates  are  for  smali  unionized  establishments,  small  nonunionized  establishments,  large  unionized  establish¬ 
ments,  and  large  nonunionized  establishments,  respectively.  Major  Publicly  Owned  Utilities  (NAICS  2211)  and  Ornamental  Shrub  and  Tree  Serv¬ 
ices  (SIC  0783)  only  have  compliance  rates  for  small  and  large  establishments,  and  Industrial  Power  Generators  only  have  a  compliance  rate  for 

I  Arno  OQtshliQHmontc 

Sources:  BLS  [39,  40],  CONSAD  [5],  U.S.  Census  [43,  44,  45,  46). 


7.  Costs  To  Comply  With  Existing 
§  1910.269  (Other  Than  Training)  for 
Employers  Not  Already  Covered  hy 
§1910.269 

As  desr.rihed  earlier,  OSIIA  believes 
that  construction  contractors  that 
])er}brm  work  involving  electric  power 
generation,  transmission,  or  di.strihution 
generally  comply  with  the  requirements 
of  §  1910.269.  Nevertheless,  for 
jmrposes  of  estimating  the  costs  of 
compliance  associated  with  this  final 
rule,  OSHA  e.stimated  costs  associated 
with  complying  with  existing 
requirements  in  §  1910.269  for  some 
construction  establishments. 
Specifically,  OSHA  estimates  that  the 
compliance  costs  associated  with 
achieving  full  compliance  with  the 
requirements  of  existing  §  1910.269  for 


the  construction  industry  will  be 
equivalent  to  that  represented  by  5 
percent  of  the  relevant  workforce  not 
being  in  compliance  with  the 
re(juirements  of  exi.sting  §  1910.269, 
which  OSHA  introduced  in  the  general 
industry  standards  in  1994.  In  the  PKIA, 
OSHA  identified  the  affected  employees 
as  being  in  the  following  indu.stries; 
Water,  Sewer,  and  Ihpeline 
Construction;  Power  and 
Communication  Transmission  Line 
Ck)nstrnction;  All  Other  Heavy 
Con.striiction;  and  Electrical  Contractors. 
No  commenters  objected  to  this 
approach. 

In  the  analysis  of  the  proposed  rule 
published  in  2005,  OSHA  estimated  the 
resources  necessary  to  achieve 
compliance  with  the  relevant 
requirements  to  average  about  $64  per 


employee. This  cost  is  equivalent  to 
that  associated  with  compliance  with 
existing  §  1910.269,  as  supported  by  the 
public  record  develo])cd  during 
j)romulgation  of  that  .standard  (59  EK 
4320).  There  were  no  comments  on  the 
PKIA  questioning  this  estimate  hut 
OSHA  has  updated  it  from  $64  in  2005 
dollars  to  $70  in  2009  dollars  to  account 
for  inflation,  using  the  Hureau  of 
Economic  Analysis’  lmj)licit  I’rice 
Deflator  for  Cross  Domestic  Product 
|32]. 

Thus,  the  total  estimated  annual  c;osts 
associated  with  achieving  compliance 
with  the  nontraining  requirements  of 
existing  §  1910.269  for  the  construction 
industry  is  $0.2  million,  as  shown  in 
Table  36.  Table  36  also  shows  the  costs 
of  compliance  for  each  affected 
industry. 


5«0OSHA  derived  this  cost,  which  represents  a 
composite  of  the  various  annualized  nontraining 
costs  divided  by  the  number  of  affected  employees. 


from  the  regulatory  impact  analysis  supporting  the 
1994  §  1910.269  rulemaking. 

This  estimated  cost  increased  over  that 
estimated  cost  in  the  PRIA  because  OSHA  updated 


the  unit  cost  and  the  estimates  of  power  workers  in 
the  affected  industries  (see  the  approach  outlined 
under  the  heading  “Profile  of  Affected  Industries”). 
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Table  36— Annual  Costs  To  Comply  With  Existing  §1910.269  (Other  Than  Training)  for  Employees  Not 

Already  Covered  by  §  1910.269 


Industry  code 

Industry  name 

Employees 

affected 

(%) 

Average 
cost  per  af¬ 
fected  em¬ 
ployee 

Annual 

compliance 

costs 

NAICS  234910  . 

Water,  Sewer,  and  Pipeline  Construction  . 

5 

$70 

O/O/O/O 

$4,427 

NAICS  234920  . 

Power  and  Communication  Transmission  Line  Construction  . 

5 

70 

O/O/O/O 

121,855 

NAICS  234930  . 

Industrial  Nonbuilding  Structure  Construction . 

0 

NA 

NA 

NA 

NAICS  234990  . 

All  Other  Heavy  Construction . 

5 

70 

O/O/O/O 

25,941 

NAICS  235310  . 

Electrical  Contractors  . 

5 

70 

O/O/O/O 

76,067 

NAICS  235910  . 

Structural  Steel  Erection  Contractors . 

0 

NA 

NA 

NA 

NAICS  235950  . 

Building  Equipment  and  Other  Machine  Installation  Contractors 

0 

NA 

NA 

NA 

NAICS  235990  . 

All  Other  Special  Trade  Contractors  . 

0 

NA 

NA 

NA 

NAICS  221110  . 

Electric  Power  Generation  . 

0 

NA 

NA 

NA 

NAICS  221120  . 

Electric  Power  Transmission,  Control,  and  Distribution . 

0 

NA 

NA 

NA 

NAICS  2211  . 

Major  Publicly  Owned  Utilities . 

0 

NA 

NA 

NA 

Various  . 

Industrial  Power  Generators  . 

0 

NA 

NA 

NA 

SIC  0783  . 

Ornamental  Shrub  and  Tree  Services  . 

0 

NA 

NA 

NA 

Total  . 

228,289 

1 

Notes:  (1)  Totals  may  not  equal  the  sum  of  the  components  due  to  rounding. 

(2)  “NA”  =  Not  Applicable. 

(3)  For  most  NAICSs,  compliance  rates  are  for  small  unionized  establishments,  small  nonunionized  establishments,  large  unionized  establish¬ 
ments,  and  large  nonunionized  estabiishments,  respectively.  Major  Publicly  Owned  Utilities  (NAICS  2211)  and  Ornamental  Shrub  and  Tree  Serv¬ 
ices  (SIC  0783)  only  have  compliance  rates  for  small  and  large  establishments,  and  Industrial  Power  Generators  only  have  a  compliance  rate  for 
large  establishments. 

Sources:  CONSAD  [5],  U.S.  Census  [43,  44,  45,  46]. 


8.  Annual  Costs  for  Required 
Communications  Between  Host 
Employers  and  Contract  Employers 

The  final  rule  requires  specific 
communications  between  host 
employers  and  contract  employers. 
These  requirements  would  apply  for 
each  project  performed  by  a 
contractor.'>^>i  F’or  a  complete  discussion 
of  the  host-contractor  provisions  of  the 
final  rule,  see  relevant  discussion  for 
§  1928. 950(c)  in  Section  V,  Summary 
and  I'ixplanation  of  the  Final  Rule, 
(iarlier  iu  this  jneamhle. 

C.ontractors  perform  an  estimat(:d 
4, .598, 731  projects  for  host  em])loyers 
annually.  Contractors  in  establishments 
classified  in  the  Rower  and 
Communication  Transmi.ssion  l.ine 
(ion.strnction  ijulnstry  perform  about 
1,701,858  of  those  projects,  and 


r.r.i  Kiiidl  §  1926.968  (lofiiuis  “contract  employer” 
as  “lain  employer,  other  than  a  ho.st  employer,  that 
])erforms  work  covered  by  Siibpart  V  of  this  part 
under  contract.”  That  section  also  defines  “ho.st 
employer”  as  “|a]n  employer  that  operates,  or  that 
controls  the  operating  procedures  for,  an  electric 
power  generation,  transmission,  or  di.stribution 
installation  on  which  a  contract  employer  is 
performing  work  covered  by  Subpart  V  of  this  part.” 
Thus,  under  the  final  rule  the  contract  employer 
(also  called  “contractor”  in  the  FEA)  is  not  always 
under  contract  to  a  host  employer.  However,  to 
simplify  the  analysis  of  costs  under  the  final  rule, 
the  FEA  assumes  that  every  contract  employer  is 
working  under  contract  to  a  host  employer.  This 
simplifying  assumption  should  have  a  negligible 
effect  on  costs  since  contract  employers  will  almost 
always  be  working  for  host  employers  and,  in  the 
remaining  cases,  the  host  employer  and  the  contract 
employer  (which  is  working  for  a  different  entity) 
must  still  exchange  information. 


contractors  in  establishments  classified 
in  the  Electrical  Contractors  industry 
perform  another  1,247,104  of  those 
projects  [5,  updated  by  OSHA].^^^ 

OSHA  estimates  that  the  requirements 
for  communications  between  host 
employers  and  contract  employers  will 
affect  50  percent  of  projects  performed 
by  contractors  from  small 
e.stablishments  and  100  percent  of 
projects  performed  by  contractors  from 
large  establishments.  Furthermore, 
OSllA  e.stimates  that  between  50  and  90 
jiercent  of  these  projects  are  already  iu 
comjilianco.^*^’-^  This  compliance  rate 
rcisults  iu  a  total  of  932,081  projects  that 
will  incur  costs  under  the  rule.  The  final 
nujuiremeuts  will  not  affect  projects 


''“O.SMA  iKsod  OONSAD’.s  approoch  to  (vstimaling 
llu)  numbor  of  projects.  That  is,  the  ostimatod 
mimhor  of  jirojocts  per  year  for  a  given  industry  is 
(!(]ual  to  the  number  of  crews  (that  is,  the  number 
of  power  workers  divided  by  the  crew  .size) 
multiplied  by  the  number  of  projects  per  crew  per 
day  (that  is,  one  project),  multiplied  by  the  number 
of  workdays  per  year  (2,60).  E’or  most  industries, 
OSHA  estimates  that  a  crew  consists  of  three  power 
workers  at  small  establishments  and  six  power 
workers  at  large  establishments.  E’or  Ornamental 
Shrub  and  Tree  Services  (SIC  0783),  however, 
OSHA  estimates  that  a  crew  consists  of  two  workers 
at  a  small  establishment  and  four  workers  at  a  large 
establishment  |5]. 

OSHA  notes  that  there  are  no  costs  associated 
with  the  provision  in  the  final  rule  requiring  the 
contract  employer  and  the  host  employer  to 
coordinate  their  work  rules  and  procedures  so  that 
each  employee  of  the  contract  employer  and  the 
host  employer  is  protected.  Because  such 
coordination  is  essential  for  the  reliable  operation 
of  electric  power  generation,  transmission,  and 
distribution  systems,  OSHA  anticipates  that  host 
employers  and  contract  employers  are  virtually  in 
100-percent  compliance  already. 


performed  by  host  employers  without 
the  use  of  contract  employers,  so  only 
projects  performed  by  contract 
employers  result  in  costs  for  host 
employers.  To  calculate  the  projects  for 
which  hosts  will  incur  costs,  OSHA 
relied  on  CONSAD’s  [5]  e.stimate  of  the 
percentage  of  projects  performed  u.sing 
contractors,  as  shown  in  Table  37. 

Some  projects  will  be  .sufficiently 
.simple,  .straightforward,  and  routine  as 
to  avoid  the  need  for  additional 
communication  beyond  what  was 
already  occurring  hetweeu  host 
employers  and  their  contractors  before 
tlu!  jiromulgation  of  the  final  rule.  The 
new  communication  retpiiremeuts  will 
not  affect  an  e.stimated  .50  jKircent  of  tlu* 
projects  p(!rformed  by  establishments 
with  fewer  than  20  employees  |5l. 

OSHA  determined  that  these 
reciuirements  will  affect  all  projects 
performed  by  establishments  with  20  or 
more  employees  [id.] 

OSHA  estimated  the  costs  associated 
with  these  provisions  as  involving 
resources  (including  labor  costs  or  other 
expenditures)  equivalent  to  10  minutes 
of  supervisory  time  each  for  the  host 
employer  and  the  contractor  on  affected 
projects  involving  establishments  with 
fewer  than  20  employees  and  involving 
resources  equivalent  to  15  minutes  of 
supervisory  time  each  for  the  host 
employer  and  the  contractor  on  affected 
projects  involving  establishments  with 
20  or  more  employees  [5].^^^  OSHA  also 


5S4  OSHA’s  estimates  include  the  time  for 
gathering,  as  well  as  disseminating,  the  required 
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estimates  that  the  average  cost  of 
compliance  for  contractors  associated 
with  the  host-contractor  provisions  will 
range  from  $4.87  to  $10.62  per  affected 
project.  The  corresponding  cost  of 
compliance  for  utilities  (host  employers) 
associated  with  these  requirements 
range  from  $8.43  to  $12.65  per  affected 
project. 

OSHA  estimates  that  the 
communications  required  hy  the  final 
rule  already  occur  for  most  affected 
projects.  Employers  involved  in  an 
estimated  50  percent  of  the  affected 
projects  performed  by  smaller 
e.stablishments  are  already  in 
c:ompliance  with  the  final  requirements, 
and  an  estimated  75  to  90  percent  of  the 
affected  projects  performed  hy  larger 
contractors  are  also  already  in 
compliance.  The.se  projects  will  incur 
no  additional  costs  to  achieve 
com])lianco  with  the  final  ho.st- 
contractor  ])rovisions.  No  cnnnnenter 
(juestioned  these  e.stiinates  of  cnrnmt 
comj)liance,  originally  develojjod  hy 
CONSAl)  for  the  PKIA  |5|. 


Thus,  OSHA  estimates  the  total 
annual  cost  of  compliance  associated 
with  the  final  host-contractor  provisions 
to  be  approximately  $17.8  million,  as 
shown  in  Table  37.  This  total  represents 
an  increase  from  the  PRIA  due  to  a 
general  increase  in  the  number  of 
contractor  projects  performed  annually; 
furthermore,  for  reasons  discussed  in 
the  summary  and  explanation  for  final 
§  1926.950(c),  in  Section  V,  Summary 
and  Explanation  of  the  Final  Rule, 
earlier  in  this  preamble,  the  increase 
also  results  from  accounting  for  the 
percentage  of  projects  affected  in  the 
Ornamental  Shrub  and  Tree  Services 
industry.  Table  37  also  shows  the  costs 
of  compliance  for  each  affcc;ted 
industry. 

EEI  (piestioned  OSllA’s  co.st  estimate 
for  the  host-contractor  requirements  in 
tlu!  ])ropo.sed  nde  (Ex.  0501).  hiEI’.s  fir.st 
objection  was  that  “('.ONSAD  gave  no 
attention  to  tin;  host-contractor 
])rovisions  when  assessing  the  risk  to  he 
addres.sed  hy  the  standard.” 

OSHA  does  not  find  that  the  extfmt  to 
which  the  ho.st -contractor  provisions 


obviate  risk  has  any  bearing  on  the 
reasonableness  of  the  estimated  cost  of 
complying  with  these  provisions. 

EEI’s  second  objection  was  that  “the 
nature  of  such  communications  varies 
widely  [depending  on]  the  nature  of  the 
particular  work  being  performed,  and 
the  relative  size  of  the  owners  and 
contractors  involved.” 

As  explained  previously  under  the 
summary  and  explanation  for  final 
§  1926.950(c),  in  Section  V,  Summary 
and  Explanation  of  the  Final  Rule, 
earlier  in  this  preamble,  OSHA  revised 
the  host -contractor  provisions  to  more 
clearly  define  the  information  that  hosts 
and  contractors  mu.st  exchange.  With 
the  host-contrac:tor  requirements  now 
more  clearly  defined,  OSHA  believes 
tliat  the  10  to  15  minutes  of  supervi.sory 
time  used  to  e.stiniate  the  co.sts  of  tluisc; 
ju'ovisions  are  reasonable.  'I’he  Agency 
notes  that  neither  I'lEl  nor  any  other 
connnent(!r  juovided  specific 
information  that  would  onahh;  the 
Agency  to  revise  its  estimate. 


Table  37— Annual  Costs  for  Required  Communications  Between  Host  Employers  and  Contractors 


Industry  code 

Industry  name 

Con¬ 

tractor 

projects 

per¬ 

formed 

annually* 

Projects 

affected 

(%) 

small/ 

large 

Compliance 

rate 

(%) 

Con¬ 

tractor 

projects 

affected 

Host  %  of 
contractor 
work 

Host 

projects 

affected 

Cost  per 
project 
(small 
est.) 

Cost  per 
project 
(large 
est.) 

Annual 

compliance 

costs 

Contractors 

NAICS  234910  . 

Water,  Sewer,  and  Pipeline 

65,078 

50/100 

50/50/75/75 

16,270 

NA 

NA 

$7.06 

$10.59 

$150,214 

Construction. 

NAICS  234920  . 

Power  and  Communication 

1,701,656 

50/100 

65/65/90/90 

208,292 

NA 

NA 

7.06 

10.59 

1,891,463 

Transmission  Line  Con¬ 
struction. 

NAICS  234930  . 

Industrial  Nonbuilding 

78,017 

50/100 

50/50/75/75 

19,504 

NA 

NA 

7.05 

10.57 

204,286 

Structure  Construction. 

NAICS  234990  . 

All  Other  Heavy  Construe- 

410,541 

50/100 

50/50/75/75 

102,635 

NA 

NA 

6.97 

10.45 

894,356 

tion. 

NAICS  235310  . 

Electrical  Contractors  . 

1,247,104 

50/100 

50/50/75/75 

311,776 

NA 

NA 

7.08 

10.62 

2,702,235 

NAICS  235910  . 

Structural  Steel  Erection 

21,066 

50/100 

50/50/75/75 

5,267 

NA 

NA 

7.04 

10.57 

47,763 

Contractors. 

NAICS  235950  . 

Building  Equipment  and 

19,739 

50/100 

50/50/75/75 

4,935 

NA 

NA 

7.08 

10.62 

44,957 

Other  Machine  Installa¬ 
tion  Contractors. 

NAICS  235990  . 

All  Other  Special  Trade 

62,701 

50/100 

50/50/75/75 

15,675 

NA 

NA 

6.92 

10.39 

124,535 

Contractors. 

SIC  0783  . 

Ornamental  Shrub  and 

990,830 

50/100 

50/75 

247,707 

NA 

NA 

4.87 

7.30 

1 ,749,688 

Tree  Services. 

Contractor 

4,596,731 

932,061 

7,809,497 

Subtotal. 

Host  Employers 

NAICS  221110  . 

Electric  Power  Generation 

23 

217,357 

579,649 

8.43 

12.65 

2,397,541 

6,393,786 

NAICS  221120  . 

Electric  Power  Trans- 

62 

8.43 

12.65 

mission,  Control,  and 
Distribution. 

information.  The  Agency  believes  that  host 
employers  will  most  likely  gather  the  required 
information  for  each  contract  as  a  whole,  instead  of 
gathering  the  information  for  each  project,  as  this 
approach  to  gathering  information  would  be  the 
most  cost-effective  approach.  Thus,  the  costs  of 
gathering  information  would  be  distributed  over  all 
projects  covered  by  each  contract.  Information  on 


the  safety  aspects  of  the  project  should  flow  from 
the  purely  technical  aspects  of  the  project,  for 
which  consultation  should  be  a  logical  outcome, 
thereby  resulting  in  limited  and  incidental 
additional  burden. 

The  final  rule’s  time  estimates  are  likely 
conservative.  OSHA  retained  its  estimates  from  the 


proposal.  However,  OSHA  also  revised  the  host- 
contractor  requirements  in  the  final  rule  in  response 
to  numerous  comments,  including  comments  from 
the  Small  Business  Administration’s  Office  of 
Advocacy  (Ex.  0207).  The  revisions  should  lower 
compliance  burdens  and  reduce  costs  for  host 
employers  and  contract  employers. 
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Table  37— Annual  Costs  for  Required  Communications  Between  Host  Employers  and  Contractors— 

Continued 


*  The  table  excludes  projects  performed  directly  by  host  employer  utilities  as  they  do  not  involve  communications  between  host  employers  and  contractors.  The 
costs  to  utilities  consist  of  costs  to  communicate  with  contractors  on  the  projects  contractors  perform  for  utilities. 

Notes:  (1)  Totals  may  not  equal  the  sum  of  the  components  due  to  rounding. 

(2)  "NA”  =  Not  Applicable. 

(3)  For  most  NAICSs,  compliance  rates  are  for  small  unionized  establishments,  small  nonunionized  establishments,  large  unionized  establishments,  and  large  non- 
unionized  establishments,  respectively.  Major  Publicly  Owned  Utilities  (NAICS  2211)  and  Ornamental  Shrub  and  Tree  Services  (SIC  0783)  only  have  compliance 
rates  for  small  and  large  establishments,  and  Industrial  Power  Generators  only  have  a  compliance  rate  for  large  establishments. 

Sources.  CONSAD  [5],  U  S.  Census  [43,  44,  45,  46]. 


U.  Aiiiuiiil  Oo.st.s  A.s.sociatcd  Willi 
I'lxpiiiidtui  R(!(niironiont.s  lor  Joli 
Briefings 

Tlu;  final  rule  exp.mds  existing 
rerpiirenients  for  einjiloyers  to  conduct 
job  briefings  before  employees  begin 
work  on  affected  projects.  Specifically, 
the  final  rule  requires  affected 
emjiloyers  to  provide  the  employee  in 
charge  of  the  job  with  all  available 
information  that  relates  to  the 
determination  of  existing  characteristics 
and  conditions  that  the  crew  must 
complete. 

QSHA  e.stimates  that  employers 
perform  9,953,249  projects  in  the 
construction,  utility,  power  generation, 
and  line-clearance  tree-trimming 
industries  annually  [5,  updated  by 
OSH  A].  Of  these  employers,  the 
industries  with  the  highest  annual 
compliance  costs,  the  Power  and 
Communication  Transmission  Line 
Construction  industry  and  the  Electrical 
Contractors  industry,  perform  an 
estimated  1,701,656  projects  and 
1,247,104  projects,  respectively  [id.]. 
While  the  final  rule  potentially  affects 
100  percent  of  all  9,953,249  projects, 
between  85  and  98  percent  of  the 
projects  are  already  in  compliance  [5]. 

Consistent  with  the  assumption  on  the  number 
of  total  employees  per  project,  the  costs  also  reflect 
one  supervisor  per  project,  plus  two  regular 
employees  per  project  at  small  establishments,  and 
five  regular  employees  at  large  establishments, 
except  in  Ornamental  Shrub  and  Tree  Services  (SIC 
0783),  where  it  is  one  regular  employee  at  small 
establishments  and  three  at  large  establishments. 
OSHA’s  cost  estimate  is  probably  overly 
conservative.  OSHA  believes  that  it  should  not,  on 
average,  take  any  additional  time  (over  the  time 
already  required  to  conduct  a  job  briefing  under 
existing  §  1910.269)  for  the  employee  in  charge  to 
brief  the  rest  of  the  employees  about  the 
information  the  employer  must  supply  the 


lsmploy(!r.s  can  achiovo  com|)lianc(! 
with  the  final  ruin  through  tlu:  following 
.sin.'ill  addition  to  rontino 
connnnnication.s  that  already  take  jilace 
regularly  between  emjiloyer.s  and 
eiujiloyee.s  involved  in  the  affected 
projects.  Sjiecifically,  OSHA  estimates 
the  costs  of  compliance  associated  with 
the  final  joh-hriefing  requirement  to 
involve  re.sonrces  (including  labor  costs 
or  other  expenditures)  equivalent  to  5 
minutes  of  supervisory  time  and  5 
minutes  of  employee  time  for  each 
employee  on  each  affected  project  l5].55s 

Thus,  OSHA  estimates  that  the 
average  cost  of  compliance  associated 
with  the  final  requirements  for  job 
briefings  will  be  $8.48  to  $21.21  per 
affected  project  performed  by  utilities, 
other  power  generators,  and 
construction  contractors.  The  estimated 
average  cost  of  compliance  for  projects 
performed  by  establishments  in  the 
Ornamental  Shrub  and  Tree  Services 
industry  is  about  $4.20  to  $7.75  per 
project. 

For  the  PRIA,  based  on  research  by 
CONSAD,  OSHA  estimated  that 
employers  already  provide  the  required 
information  to  the  employee  in  charge 
for  most  affected  projects.  Commenters 
on  the  proposal  did  not  question  these 

employee  in  charge  pursuant  to  the  final  rule.  In 
fact,  in  some  cases,  the  final  rule  could  reduce  the 
time  needed  to  conduct  a  job  briefing.  For  example, 
if  the  employer  tells  the  employee  in  charge  that  a 
utility  pole  on  the  job  is  cracked  and  that  the  pole’s 
ability  to  support  additional  weight  is  suspect,  the 
employee  in  charge  would  no  longer  need  to  go 
over  the  pole  inspection  in  as  much  detail,  although 
the  employee  in  charge  would  have  to  discuss  pole¬ 
bracing  procedures,  during  the  job  briefing.  If  the 
employer  had  not  reported  this  information,  the 
employee  in  charge  would  cover  the  pole 
inspection,  but  not  bracing  procedirres,  during  the 
job  briefing.  However,  after  the  employees 
discovered  the  crack,  the  employee  in  charge  would 


ti.ssumptions.  O.SHA  estimates  tliat 
employers  (other  than  utilities  and  other 
power  generators)  involved  in  an 
estimated  85  percent  of  the  affected 
jirojects  performed  by  establishments 
with  fewer  than  20  emjiloyees  are 
already  in  conqiliance  with  the  final 
retjiiirements,  while  employers  (other 
than  utilities  and  other  power 
generators)  involved  in  an  estimated  95 
percent  of  the  affected  projects 
performed  by  e.stablishments  with  20  or 
more  employees  also  are  already  in 
compliance  with  the  final  requirements 
[5].  Among  utilities  and  other  power 
generators,  an  estimated  95  percent  to 
98  percent  of  the  potentially  affected 
projects  involve  employers  already  fully 
in  compliance  with  the  final  provisions 
[id.].  For  projects  already  in  compliance, 
employers  will  incur  no  additional  costs 
to  achieve  compliance  with  the  final 
rule  [id.]. 

The  total  estimated  annual  cost  of 
compliance  associated  with  the  final 
requirement  to  provide  information  to 
the  employee  in  charge  is,  thus, 
approximately  $6.7  million,  as  shown  in 
Table  38.  Table  38  also  shows  the  costs 
of  compliance  for  each  affected 
industry. 

need  to  hold  a  second  job  briefing  (and  expend 
additional  time)  to  go  over  the  bracing  procediues. 
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Table  38— Annual  Costs  Associated  With  Job  Briefings 


Projects 

Projects 
affected 
(%)  small/ 
large 

Cost  per 

Cost  per 

Industry  code 

Industry  name 

performed 

project 

project 

annually 

(small  est.) 

(large  est.) 

NAICS  234910  . 

Water,  Sewer,  and  Pipeline 

65,078 

100/100 

$9.29 

$17.92 

85/85/95/95 

$70,743 

Construction. 

NAICS  234920  . 

Power  and  Communication 

1 ,701 ,656 

100/100 

9.29 

17.92 

85/85/95/95 

1 ,777,657 

Transmission  Line  Construc¬ 
tion. 

NAICS  234930  . 

Industrial  Nonbuilding  Structure 

78,017 

100/100 

9.28 

17.92 

85/85/95/95 

70,999 

Construction. 

NAICS  234990  . 

All  Other  Heavy  Construction  .. 

410,541 

100/100 

8.48 

15.98 

85/85/95/95 

424,921 

NAICS  235310  . 

Electrical  Contractors  . 

1,247,104 

100/100 

9.79 

19.16 

85/85/95/95 

1,545,162 

NAICS  235910  . 

Structural  Steel  Erection  Con- 

21 ,066 

100/100 

9.77 

19.14 

85/85/95/95 

24,717 

tractors. 

NAICS  235950  . 

Building  Equipment  and  Other 

19,739 

100/100 

9.79 

19.16 

85/85/95/95 

23,197 

Machine  Installation  Contrac¬ 
tors. 

NAICS  235990  . 

All  Other  Special  Trade  Con- 

62,701 

100/100 

8.58 

16.26 

85/85/95/95 

71,957 

tractors. 

NAICS  221110  . 

Electric  Power  Generation  . 

1 ,582,025 

100/100 

11.01 

21.21 

95/95/98/98 

675,284 

NAICS  221120  . 

Electric  Power  Transmission, 

2,689,805 

100/100 

11.01 

21.21 

95/95/98/98 

1,144,815 

Control,  and  Distribution. 

NAICS  2211  . 

Major  Publicly  Owned  Utilities 

360,869 

100/100 

11.01 

21.21 

95/98 

153,887 

Various  . 

Industrial  Power  Generators  .... 

723,820 

100/100 

21.21 

21.21 

98 

306,992 

SIC  0783  . 

Ornamental  Shrub  and  Tree 

990,830 

100/100 

4.20 

7.75 

85/95 

407,227 

Services. 

Total  . 

9,953,249 

6,697,557 

Notes:  (1)  Totals  may  not  equal  the  sum  of  the  components  due  to  rounding. 

(2)  For  most  NAICSs,  compliance  rates  are  for  small  unionized  establishments,  small  nonunionized  establishments,  large  unionized  establish¬ 
ments,  and  large  nonunionized  establishments,  respectively.  Major  Publicly  Owned  Utilities  (NAICS  2211)  and  Ornamental  Shrub  and  Tree  Serv¬ 
ices  (SIC  0783)  only  have  compliance  rates  for  small  and  large  establishments,  and  Industrial  Power  Generators  only  have  a  compliance  rate  for 
large  establishments. 

Sources:  CONSAD  [5],  U.S.  Census  [43,  44,  45,  46]. 


10.  Costs  Associated  With  Arc-Hazard 
Assessment 

Paragraph  (gKl)  of  final  §  1926.960 
requires  the  employer  to  assess 
employee  workplace  exposures  to 
hazards  from  flames  or  from  electric 
arcs.  Paragraph  (g)(2)  of  final  §  1926.960 
requires  the  employer  to  make  a 
reasonable  estimate,  for  each  exposed 
employee,  of  the  incident  heat  energy 
associated  with  hazards  from  electric 
arcs.  The  FEA  estimates  the  cost  for 
both  provisions  simultaneously  in  this 
section  because,  as  part  of  the  effort  to 
calculate  incident  energy,  the  employer 
necessarily  must  assess  the  hazards  to 
employees.  The  FEA  also  uses  the  term 
“arc-hazard  assessment’’  to  refer  to  both 
requirements. 

For  the  proposed  rule,  the  PRIA  used 
an  approach  based  on  the  CONSAD 
report  [5l,  calculating  annual  costs  on  a 
per-project  and  per-employee  basis. 
Some  commenters  questioned  this 
approach,  which  projected  a  cost  of  $2 
per  project.  (See,  for  example,  Exs.  0208, 
0505.)  OSHA  modified  the  PRIA 
methodology  for  arc-hazard  assessment 
and  instead  is  calculating  primarily  one¬ 
time  costs  on  a  per-firm  basis.  OSHA 
modified  the  methodology  because  it  is 
not  necessary  to  recalculate  the  costs  for 


each  project:  the  Agency  believes  that, 
except  with  respect  to  power  generation 
installations  as  discussed  later,  a 
system-wide  calculation  is  a  more 
logical  outcome  of  the  rule.^se 

OSHA  also  is  not  accounting  for  costs 
to  contractors  in  the  final  rule  (a  second 
modification  from  the  PRIA).  The 
Agency  believes  that,  as  utilities  will 
need  to  perform  the  calculations  on 
their  own  systems  either  in-house  or 
using  engineering  consultants,  utilities 
will  provide  information  on  potential 
heat  energy  to  contractors,  even  though 
the  final  rule  does  not  explicitly  require 
utilities  to  do  so.  Otherwise,  host 
employers  would  incur  costs  associated 
with  those  estimates  twice,  once  when 
the  host  employer  generates  the  estimate 
and  a  second  time  when  the  contractor 
passes  the  costs  of  generating  the 
estimate  back  to  the  host  employer. 

As  in  the  PRIA,  OSHA  estimates  that 
75  percent  of  small  utilities  and  85 
percent  of  large  utilities  already 
performed  the  necessary  calculations 
and  will  not  incur  costs  under  the  rule. 


556  Since  employers  do  not  need  to  perform 
extensive  recalculations  of  their  systems  annually, 
as  assumed  in  the  PRIA,  the  estimated  annualized 
cost  of  this  provision  is  substantially  less  than  the 
estimated  cost  in  the  PRIA. 


For  the  remaining  utilities,  which  will 
have  to  estimate  the  available  heat 
energy  that  would  result  from  electric 
arcs,  the  approach  will  likely  vary 
depending  on  the  size  of  the  utility. 
OSHA  believes  that  small  utilities 
would  likely  hire  a  consultant  to 
perform  the  calculations  for  them,  while 
large  utilities  would  likely  use 
commercially  available  software  and 
perform  the  calculations  in-house. 

OSHA  estimates  that  the  25  percent  of 
small  utilities  that  do  not  already 
perform  the  calculations  will  hire  a 
consultant  to  provide  estimates  of 
incident-heat-energy  exposures.  OSHA 
estimates  that  it  will  take  a  consultant 
28  hours  to  perform  the  calculations  at 
a  rate  of  $250  per  hour,  for  an  average 
cost  of  $7000  per  affected  utility  and  a 
total  of  approximately  $1.2  million  for 
all  affected  small  utilities. When 
OSHA  annualized  this  cost  at  7  percent 
over  10  years,  it  results  in  annualized 
costs  for  affected  small  utilities  of 
approximately  $0.03  million. 

Large  utilities  are  more  likely  than 
small  utilities  to  face  situations  not 


557  While  small  utilities  have  the  option  of  using 
the  tables  OSHA  provides,  this  FEA  conservatively 
assumed  they  will  use  the  more  expensive  option 
of  hiring  consultants. 
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covered  by  the  tables  in  Appendix  E. 
These  utilities  can  perform  the 
calculations  using  several  different 
methods.  The  proposed  rule  allowed 
employers  to  use  Allen  Privette’s  Heat 
Flux  Calculator,  a  free  software  program 
widely  available  on  the  Internet,  to 
perform  the  calculations.  After 
considering  comments  from  rulemaking 
participants,  OSHA  determined  that  the 
Heat  Flux  Calculator  is  not  a  reasonable 
method  for  estimating  incident  energy 
regardless  of  exposure  or  voltage.  (See 
the  discussion  of  final  §  1926.960(g)(2) 
in  Section  V,  Summary  and  Explanation 
of  the  Final  Rule,  earlier  in  this 
preamble.)  Many  utilities  already  use  a 
more  reliable  means  of  calculating 
incident  heat  energy,  but  some  utilities 
will  have  to  buy  software  to  estimate 
incident  heat  energy.  OSHA  estimates 
that  15  percent  of  large  utilities  will 
need  to  purchase  software,  at  a  cost  of 
approximately  $2,500  per  firm  [7]. 

For  the  large  utilities  buying  software, 
an  engineer  will  have  to  input 
parameters  into  the  software  to 
determine  the  incident-heat  energy  that 
would  result  from  electric  arcs.  These 
parameters  include  fault  current,  the 
expected  length  of  the  electric  arc,  the 
distance  from  the  arc  to  the  employee, 
and  the  clearing  time  for  the  fault. 

OSHA  estimates  that  performing  this 
task  for  all  affected  large-utility 
employees  will  require  500  engineering 
hours  per  affected  firm,  at  the  estimated 
hourly  rate  for  an  engineer  of  $47.17. 
This  determination  results  in 
engineering  costs  of  $25,970  per  affected 
firm,  and  total  engineering  costs  for  all 
affected  firms  of  $6.5  million. 

Consistent  with  the  ratio  of  engineering 
time  to  clerical  time  used  in  the  PRIA, 
these  same  firms  will  also  incur  clerical 
costs,  equivalent  to  25  hours  of  clerical 
time  at  a  wage  of  $28.75  per  hour,  or 
$719  per  utility.  This  determination 
results  in  total  clerical  costs  for  all 
affected  firms  of  approximately  $0.2 
million.  Summing  software,  engineering 
labor,  and  clerical  labor  costs  for  all 
affected  large  firms  results  in  total  costs 
of  $6.7  million  and  annualized  costs  of 
$2.1  million. 

TVA  estimated  that  costs  should  be 
about  $300  per  employee  (Ex.  0213). 

The  PRIA  estimated  2  hours  of 
engineering  time  per  employee  and  $2 

per  project. 558 


OSHA  believes  that  (with  the  exception  of 
power  generation  facilities,  as  discussed  later)  it 
likely  overestimated  the  cost  of  performing  the 
calculations,  particularly  with  respect  to 
distribution  installations.  This  belief  is  based  in 
part  on  expert  opinion  provided  to  ERG,  which 
suggested  that  the  calculations  would  require 
substantially  fewer  hours  than  indicated  by  TVA 
18]. 


The  Agency  concluded  that,  because 
electric  utilities  will  likely  perform 
calculations  on  a  per-circuit,  rather  than 
per-project  or  per-employee,  basis  and 
because  the  number  of  circuits  operated 
by  a  utility  is  generally  proportional  to 
the  size  of  that  utility,  the  costs  should 
be  based  on  the  number  of  hours  the 
utility  will  take  to  perform  the 
calculations  as  determined  by  the  size  of 
the  utility.  Consequently,  the  per- 
employee  basis  used  by  TVA  and  the 
per-employee  and  per-project  basis  used 
by  the  PRIA  are  generally  unsuitable  for 
estimating  costs  related  to  calculating 
incident  energy. 

However,  TVA’s  description  of  the 
methodology  it  used  in  calculating 
incident  energy  suggests  that  TVA 
included  costs  associated  with  lowering 
incident  energy  at  a  nuclear  power 
generation  plant.  As  explained  in  the 
summary  and  explanation  for  final 
§  1926.960(g)(5),  in  Section  V,  Summary 
and  Explanation  of  the  Final  Rule, 
earlier  in  this  preamble,  OSHA  believes 
that  any  such  measures  requiring 
substantial  expenditures  are  likely  to  be 
necessary  only  for  electric  power 
generation  installations.  To  account  for 
the  costs  of  adopting  incident-energy- 
control  measures  for  electric  power 
generation  installations,  OSHA  included 
costs  for  reducing  incident-energy 
exposures  that,  when  combined  with 
OSHA’s  estimated  costs  for  calculating 
incident  energy,  correspond  to  TVA’s 
estimate  of  $300  per  employee  for  firms 
in  industries  with  generation 
installations. 

Thus,  OSHA  included  costs  in  this 
FEA  to  account  for  additional 
engineering  controls  that  employers 
with  power  generation  installations 
might  need  to  implement  to  reduce  the 
incident  energy  of  particular  circuits  to 
no  more  than  100  cal/cm^  (the 
maximum  level  for  which  protective 
clothing  and  equipment  are  generally 
available).  Such  engineering  controls 
might  include  installing  current-limiting 
devices,  resetting  circuit  breaker  trip 
devices,  and  using  remote  control 
operating  and  test  equipment. 

To  estimate  the  cost  of  these  potential 
engineering  controls,  OSHA  relied  on 
the  TVA  estimate  that  the  arc-hazard 
assessment  will  cost  about  $300  per 
employee.  For  each  relevant  industry 
affected  by  the  need  to  implement  these 
potential  controls  (the  utilities  in  the 
Electric  Power  Generation  industry 
(NAICS  221100),  all  Industrial  Power 
Generators  (Various  NAIGS),  and  Major 
Publicly-Owned  Utilities  (NAIGS  2211) 
judged  to  operate  power  generation 
installations),  TVA’s  total  estimated 
costs  for  the  arc-hazard  assessment  were 
higher  than  the  costs  estimated  by 


OSHA  for  this  assessment.  OSHA 
attributed  the  difference  in  cost  between 
the  two  estimates  to  the  additional 
engineering  controls  that  OSHA 
identified  for  the  final  rule.  TVA  stated 
in  its  comments  to  the  proposed  rule 
that  TVA  based  its  estimates  “on  all 
circuits’’  (including,  presumably, 
circuits  that  require  a  reduction  in 
incident  energy  using  engineering 
controls)  and  that  its  estimates  did  not 
include  the  cost  of  purchasing  arc-flash 
protective  equipment  (Ex.  0213). 

To  account  for  the  additional 
engineering  control  costs,  OSHA 
increased  the  cost  of  the  arc -hazard 
assessments  (which  include  the  cost  for 
engineering  controls)  for  utilities  having 
power  generation  installations  above 
what  OSHA  already  estimated  for  the 
assessment  so  that  the  total  averaged 
$300  per  power  worker  employee, 
consistent  with  TVA’s  cost  estimate. 

(For  example,  for  a  given  industry,  if  the 
cost  of  the  arc-hazard  assessment, 
without  the  engineering  controls 
adjustment,  amounted  to  $150  per 
employee,  OSHA  increased  the  cost  by 
$150  per  employee  to  account  for  the 
adjustment.)  OSHA  also  assumed  that 
existing  compliance  rates  associated 
with  these  engineering  controls  are 
identical  to  the  compliance  rates 
estimated  for  the  unadjusted  arc-hazard 
assessment  (that  is,  the  compliance  rate 
estimated  for  the  arc-hazard  assessment 
without  the  addition  of  engineering 
controls). 

To  calculate  the  percentage  of  firms  in 
the  Major  Publicly-Owned  Utilities 
industry  that  operate  generating  plants 
(and  thus  power  generation 
installations),  OSHA  first  cross- 
referenced  OSHA’s  estimate  of  277  firms 
that  are  in  the  Major  Publicly-Owned 
Utilities  industry  against  the  2008  EIA 
Form  860  database,  which  provides  a 
nationwide  census  of  generating  plants 
by  owner  [49].  This  comparison  showed 
that  106  of  the  firms  that  are  in  the 
Major  Publicly-Owned  Utilities  industry 
and  that  are  under  the  scope  of  the  final 
rule  own  generating  plants.  OSHA  then 
assumed  that  the  distribution  by  size  of 
this  subset  would  mirror  that  of  the 
entire  Major  Publicly-Owned  Utilities 
population,  resulting  in  an  estimated  13 
small  firms  and  93  large  firms  that  are 
Major  Publicly-Owned  Utilities  with 
generating  facilities. 

As  indicated  in  Table  39,  the  Agency 
estimates  that  the  annualized  one-time 
cost  for  these  engineering  controls  is 
approximately  $26,737  for  small  firms 
and  $2,123,110  for  large  firms,  for  a  total 
of  $2,149,847  for  all  affected  firms. 

Summing  software  costs,  engineering 
labor,  clerical  labor,  consulting,  and 
incident-energy  reduction  costs  for  both 
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small  and  large  firms  results  in  total 
estimated  costs  for  all  affected  firms  of 
$10.6  million.  When  this  one-time  cost 
is  annualized  at  a  7-percent  interest  rate 
over  10  years,  the  resulting  annualized 
costs  are  approximately  $1.5  million  as 
shown  in  Table  39.  Table  39  also  shows 
the  costs  of  compliance  for  each  affected 
industry. 

TVA  asserted  that  the  costs  associated 
with  arc -hazard  assessments  recur 
annually  (Ex.  0213).  TVA  indicated  that 
performing  such  a  calculation,  while 
time  consuming  initially,  is  not  nearly 
as  time  consuming  when  performed  on 
an  ongoing  basis.  TVA  suggested  the 
ongoing  cost  would  be  only  3  percent  of 
the  initial  cost  [id.). 

As  explained  later,  the  Agency  took  a 
more  conservative  approach  by 
assuming  annual  ongoing  costs  of  10 
percent  of  the  initial  cost.  This  approach 
includes  an  annual  assessment  to 
examine  any  changes  in  conditions  and 


the  costs  of  a  potential  recalculation  of 
the  system.  (See  Table  40.) 

One  commenter  suggested  that 
liability  costs  would  rise  due  to 
consultants  underestimating  incident 
heat  energy  (Ex.  0178). 

OSHA  believes  that  this  comment  is 
speculative  and  without  merit. 
Moreover,  as  a  practical  matter,  the 
typical  consultant  would  likely  carry 
personal  liability  insurance  and, 
therefore,  factors  this  cost  into  his  or  her 
consulting  fees  (which  the  Agency  is 
assuming  will  be  $250  an  hour,  on 
average).  Also,  the  commenter  did  not 
establish  why  these  determinations 
present  a  new  source  of  liability,  as 
firms  (whether  consultants  or  utilities) 
that  perform  such  calculations  now  are 
liable  for  any  flawed  estimates  given  to 
others. 

Another  commenter  suggested  that 
electrical  contractors  may  find  it 
especially  demanding  to  comply  with 


the  arc-hazard  assessment  provision 
because  of  the  difficulties  involved  in 
training  a  highly  mobile  workforce  to 
understand  a  constantly  changing 
variety  of  electrical  systems  and  because 
of  the  difficulties  resulting  from 
contractors’  working  for  a  variety  of 
utilities  (Ex.  0501). 

OSHA  believes  that  the  commenter’s 
concerns  are  groundless.  First,  as  stated 
earlier,  the  Agency  accmmted  for  any 
costs  related  to  training  and  included  in 
its  calculations  the  costs  specific  to  each 
affected  industry.  Second,  as  also  stated 
earlier,  the  Agency  expects  that  host 
employers  will  pass  information  related 
to  potential  heat-energy  hazards  to  the 
contractors  during  the  exchange  of 
information  between  host  employers 
and  contract  employers,  as  doing  so  is 
in  their  economic  self-interest.  As  such, 
varying  work  situations  and  a  mobile 
workforce  should  not  pose  major  issues 
for  contractors. 5 50 


Table  39— Annualized  One-Time  Costs  Associated  With  Arc-Hazard  Assessment 


Industry  code 

Industry  name 

Compliance 

rate 

(%) 

Firms  using 
consultant 
(%  of  small) 

Consulting 
hours  per 
firm 

Total 

consulting 

costs 

Incident- 

energy 

reduction 

costs 

Total 

annualized 
costs — 
small  firms 

Small  Firms 

NAICS  234910  . 

Water,  Sewer,  and  Pipeline  Con- 

NA 

NA 

NA 

NA 

NA 

NA 

struction. 

NAICS  234920  . 

Power  and  Communication 

NA 

NA 

NA 

NA 

NA 

NA 

Transmission  Line  Construction. 

NAICS  234930  . 

Industrial  Nonbuilding  Structure 

NA 

NA 

NA 

NA 

NA 

NA 

Construction. 

NAICS  234990  . 

All  Other  Heavy  Construction  . 

NA 

NA 

NA 

NA 

NA 

NA 

NAICS  235310  . 

Electrical  Contractors  . 

NA 

NA 

NA 

NA 

NA 

NA 

NAICS  235910  . 

Structural  Steel  Erection  Contrac- 

NA 

NA 

NA 

NA 

NA 

NA 

tors. 

NAICS  235950  . 

Building  Equipment  and  Other 

NA 

NA 

NA 

NA 

NA 

NA 

Machine  Installation  Contrac¬ 
tors. 

NAICS  235990  . 

All  Other  Special  Trade  Contrac- 

NA 

NA 

NA 

NA 

NA 

NA 

tors. 

NAICS  221110  . 

Electric  Power  Generation  . 

75 

25 

28 

$553,000 

$25,461 

$82,360 

NAICS  221120  . 

Electric  Power  Transmission, 

75 

25 

28 

563,500 

NA 

80,230 

Control,  and  Distribution. 

NAICS  2211  . 

Major  Publicly  Owned  Utilities  . 

75 

25 

28 

57,750 

1,276 

8,404 

Various  . 

Industrial  Power  Generators  . 

NA 

NA 

NA 

NA 

NA 

0 

SIC  0783  . 

Ornamental  Shrub  and  Tree 

NA 

NA 

NA 

NA 

NA 

NA 

Services. 

Total  . 

1,174,250 

26,737 

170,994 

558  The  commenter  also  stated  that  electrical 
contractors  would  incur  a  special  burden  in 
conjunction  with  the  final  rule’s  arc-flash  protective 


equipment  requirements.  As  discussed  later,  the 
Agency  is  costing  eight  pairs  of  flame-resistant 


clothing,  which  should  be  sufficient  to  cover  the 
different  situations  contractors  might  face. 
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Table  39— Annualized  One-Time  Costs  Associated  With  Arc-Hazard  Assessment 


[Continued] 

Industry  code 

Industry  name 

Total 

annualized 
costs— all 
firms 

All  Firms 

NAICS  234910  . 

Water,  Sewer,  and  Pipeline  Construction  . 

NA 

NAICS  234920  . 

Power  and  Communication  Transmission  Line  Construction  . 

NA 

NAICS  234930  . 

Industrial  Nonbuilding  Structure  Construction  . 

NA 

NAICS  234990  . 

All  Other  Heavy  Construction  . 

NA 

NAICS  235310  . 

Electrical  Contractors . 

NA 

NAICS  235910  . 

Structural  Steel  Erection  Contractors  . 

NA 

NAICS  235950  . 

Buiiding  Equipment  and  Other  Machine  Installation  Contractors  . 

NA 

NAICS  235990  . 

All  Other  Special  Trade  Contractors  . 

NA 

NAICS  221110  . 

Electric  Power  Generation  . 

473,269 

NAICS  221120  . 

Electric  Power  Transmission,  Control,  and  Distribution  . 

647,470 

NAICS  2211  . 

Major  Publicly  Owned  Utilities  . 

172,228 

Various  . 

Industrial  Power  Generators . 

21 5,679 

SIC  0783  . 

Ornamental  Shrub  and  Tree  Services . 

NA 

Total  . 

1 ,508,646 

Notes:  (1)  Totals  may  not  equal  the  sum  of  the  components  due  to  rounding. 
{2)  “NA”  =  Not  Applicable. 

(3)  All  Industrial  Power  Generators  are  large  establishments. 

Sources:  ERG  estimates,  Cress  [7],  U.S.  Census  [43,  44,  45,  46]. 


OSHA  also  accounted  for  the  periodic 
costs  associated  with  updating  arc- 
hazard  assessments,  as  necessary.  As 
explained  in  discussion  of  final 
§  1926.960(g)(2)  in  Section  V,  Summary 
and  Explanation  of  the  Final  Rule, 
earlier  in  this  preamble,  while 
commenters’  concerns  that  employers 
would  need  to  constantly  update  their 


incident-energy  estimates  are  baseless, 
periodic  updates  may  be  necessary 
under  certain  limited  circumstances.  As 
mentioned  earlier,  OSHA  estimates  that 
this  periodic  labor  cost  is  equal  to  10 
percent  of  the  total  one-time  consulting, 
engineering,  and  clerical  costs  indicated 
in  Table  39.  When  OSHA  annualized 
the  present  value  of  this  recurring  labor 


cost  560  at  7  percent  over  10  years,  total 
annualized  costs  for  all  affected 
industries  are  $0.7  million.  When  OSHA 
included  these  periodic  costs  with  the 
one-time  arc-hazard  assessment  costs 
calculated  earlier,  total  annualized  arc- 
hazard  assessment  costs  are 
approximately  $2.2  million,  as  shown  in 
Table  40. 


Table  40— Total  Annualized  Costs  Associated  With  Arc-Hazard  Assessment 


Industry  code 

Industry  name 

Annual  labor 
costs 

(years  2-10) 

Present  value 
of  labor  costs 
(years  2-1 0) 

Total 

annualized  up¬ 
dating  cost 

Total 

annualized 
arc-hazard  as¬ 
sessment 
costs 

NAICS  234910  . 

Water,  Sewer,  and  Pipeline  Construction . 

NA 

NA 

NA 

NA 

NAICS  234920  . 

Power  and  Communication  Transmission  Line  Con¬ 
struction. 

NA 

NA 

NA 

NA 

NAICS  234930  . 

industrial  Nonbuilding  Structure  Construction  . 

NA 

NA 

NA 

NA 

NAICS  234990  . 

All  Other  Heavy  Construction  . 

NA 

NA 

NA 

NA 

NAICS  235310  . 

Electrical  Contractors  . 

NA 

NA 

NA 

NA 

NAICS  235910  . 

Structural  Steel  Erection  Contractors  . 

NA 

NA 

NA 

NA 

NAICS  235950  . 

Building  Equipment  and  Other  Machine  Installation 
Contractors. 

NA 

NA 

NA 

NA 

NAICS  235990  . 

All  Other  Special  Trade  Contractors . 

NA 

NA 

NA 

NA 

NAICS  221110  . 

Electric  Power  Generation  . 

$179,396 

$1 ,092,340 

$155,525 

$628,793 

NAICS  221120  . 

Electric  Power  Transmission,  Control,  and  Distribution 

420,631 

2,561,221 

364,660 

1,012,130 

NAICS  2211  . 

Major  Publicly  Owned  Utilities  . 

103,450 

629,909 

89,685 

261,913 

Various  . 

Industriai  Power  Generators  . 

78,861 

480,183 

68,367 

284,046 

SIC  0783  . 

Ornamental  Shrub  and  Tree  Services  . 

NA 

NA 

NA 

NA 

Total  . 

782,337 

4,763,654 

678,237 

2,186,883 

Notes:  (1)  Totals  may  not  equal  the  sum  of  the  components  due  to  rounding. 
(2)  “NA”  =  Not  Applicable. 

Source:  ERG  estimate. 


5®oOSHA  computed  the  present  value  for  9  years  hazard  assessment  provision  goes  into  effect  and 
of  costs,  beginning  with  the  year  after  the  arc-  lasting  through  year  10. 
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Costs  for  Providing  Arc-Flash  Protective 
Equipment 

The  final  rule  requires  affected 
employers  to  ensure  that  employees 
exposed  to  certain  hazards  wear  flame- 
resistant  clothing.  The  final  rule  also 
requires  employers  to  ensure  that  each 
employee  exposed  to  electric-arc 
hazards  wears  clothing  with  an  arc 
rating  greater  than  or  equal  to  the 
applicable  estimate  of  incident  heat 
energy.  Generally,  the  arc -rated  clothing 
must  cover  the  employee’s  entire  body, 
although  there  are  limited  situations  in 
which  the  final  rule  does  not  require 
arc-rated  protection  for  the  employee’s 
hands,  feet,  or  head.  As  previously 
mentioned  in  this  analysis,  OSHA  uses 
the  term  “flame-resistant  clothing’’  to 
refer  generally  to  the  flame-resistant  and 
arc-rated  clothing,  and  the  term  “arc- 
flash  protective  equipment”  to  refer  to 
the  flame-resistant  and  arc-rated 
clothing  and  equipment,  required  by 
§  1926.960(g). 

OSHA  estimated  the  average  costs 
associated  with  providing  the  clothing 
that  will  be  necessary  to  achieve  full 
compliance  with  the  final  rule  to 
involve  resources  equivalent  to  those 
associated  with  the  following  case 
example.  An  employer  could  generally 
achieve  compliance  with  the  final  rule’s 
clothing  provisions  by  purchasing  eight 
sets  of  flame-resistant  clothing  per 
employee  and  one  switching  coat  or 
flash  suit  for  every  three  employees. 

OSHA  estimated  a  single  set  of  flame- 
resistant  clothing  to  cost  $191.75  [13]; 
and,  with  eight  sets  provided  for  each 
employee  (at  a  total  cost  of  $1,534.00 
per  employee),  the  Agency  assumed  that 
the  useful  life  of  this  apparel  was  4 
years  [5].  OSHA  estimated  a  switching 
coat  or  flash  suit  to  cost  about  $226.00 
[19]  and  to  have  an  expected  life  of  10 
years  [5].  Because  use  of  the  switching 
coat  or  flash  suit  will  be  intermittent, 
OSHA  estimated  that  employers  will 
need  to  provide  only  one  switching  coat 
or  flash  suit  for  every  three  affected 
employees  [5]. 

Frank  Brockman  of  the  Farmers  Rural 
Electric  Cooperative  Corporation 
commented  on  the  costs  of  flame- 
resistant  apparel  (Ex.  0173).  Mr. 
Brockman  estimated  that  the  cost  of 
flame-resistant  clothing  would  be  in 
excess  of  $1,000  per  employee. 

OSHA  notes  that  the  cost  estimate 
used  in  this  FEA  ($1,534.00  per 
employee  for  flame-resistant  clothing 
exclusive  of  switching  coats)  is 
consistent  with  Mr.  Brockman’s 
estimate. 

Employers  generally  will  substitute 
flame-resistant  clothing  for  clothing  that 
the  employee  or  the  employer  would 


already  be  providing.  OSHA  did  not 
include  in  this  analysis  the  savings 
associated  with  employees’  no  longer 
needing  to  purchase  and  launder  the 
clothing  that  employees  would 
otherwise  wear. 

The  final  rule  does  not  require 
employers  to  launder  protective 
clothing  for  employees.  To  the  extent 
that  employers  choose  to  begin 
laundering  clothing  or  provide 
laundering  services  for  employees  in 
conjunction  with  providing  flame- 
resistant  clothing,  the  cost  is  not 
attributable  to  this  final  rule;  and  OSHA 
regards  any  such  costs  as  transfers  from 
employers  to  employees  rather  than 
additional  costs  to  society. 

Based  on  research  conducted  by 
CONS  AD,  OSHA  estimates  that  most 
establishments  in  all  affected  industries 
already  provide  employees  with  flame- 
resistant  clothing  that  fully  complies 
with  the  requirements  of  the  final  rule 
[5].  These  establishments,  therefore,  will 
incur  no  additional  costs  to  achieve 
compliance  with  the  final  rule’s 
requirements  for  flame-resistant 
clothing. 

For  each  affected  industry,  OSHA 
estimated  rates  of  current  compliance 
with  the  final  requirements  to  provide 
arc-rated  clothing.  Within  each 
industry,  the  Agency  estimated  rates  of 
current  compliance  separately  for 
establishments  based  on  their  size. 
Among  construction  contractors,  the 
estimated  average  rate  of  current 
compliance  for  establishments  with 
fewer  than  20  employees  is  50  percent. 
The  average  rate  of  current  compliance 
among  construction-contractor 
establishments  with  20  or  more 
employees  is  an  estimated  75  percent. 
Among  electric  utilities  and  other 
electric  power  generators,  current 
compliance  is  an  estimated  80  percent 
for  establishments  with  fewer  than  20 
employees  and  90  percent  for 
establishments  with  20  or  more 
employees  [5]. 

In  his  comments,  Frank  Brockman  of 
the  Farmers  Rural  Electric  Cooperatives 
Corporation  estimated  that  the  flame- 
resistant  clothing  provision  of  the  rule 
would  affect  25  percent  of  the  relevant 
workforce,  for  an  implied  compliance 
rate  of  75  percent  (Ex.  0173).  This 
estimate  is  similar  to  the  compliance 
estimates  developed  by  CONS  AD  [5], 
which  range  from  50  percent  to  90 
percent  depending  on  the  industry  and 
establishment  size,  for  an  industry-wide 
average  of  78-percent  compliance. 

The  total  estimated  annualized  cost  of 
compliance  for  providing  flame- 
resistant  clothing  is  approximately 
$15.6  million,  as  shown  in  Table  41. 

The  total  estimated  annualized  cost  of 


compliance  for  providing  switching 
coats  or  flash  suits  is  approximately 
$0.4  million  as  shovm  in  Table  42. 

Table  41  and  Table  42  also  show  the 
costs  of  compliance  for  each  affected 
industry.  Together,  the  total  estimated 
annualized  cost  of  providing  flame- 
resistant  apparel  and  switching  coats  is 
approximately  $16.0  million. 

In  addition  to  clothing  and  switching 
coats  or  flash  suits,  the  final  rule 
requires  the  provision  of  face  and  head 
protection  for  workers  in  certain 
circumstances,  typically  when  the 
workers  perform  energized  work  on 
equipment  in  enclosures  and  when 
work  involves  exposures  to  three-phase 
arcs.  OSHA  did  not  estimate  costs  in 
connection  with  face  and  head 
protection  for  the  PRIA.  To  estimate  the 
number  of  affected  Electrical  Power- 
Line  Installers  and  Repairers  (SOC  49- 
9051)  for  the  final  rule,  OSHA 
calculated  the  number  of  line  installers 
and  repairers  (that  is,  51,440)  as  a 
percentage  of  total  employment  in 
NAICS  221100 — ^Electric  Power 
Generation,  Transmission  and 
Distribution  (that  is,  395,570)  [39,  40], 
and  assumed  that  this  percentage  (that 
is,  13  percent)  was  similar  across  all 
affected  NAICS.  OSHA  believes  that 
none  of  these  workers  currently  use  arc- 
rated  face  and  head  protection.  To 
estimate  the  number  of  affected 
Electrical  and  Electronics  Repairers 
working  in  generating  stations, 
substations,  and  in-service  relays  (SOC 
49-2095),  OSHA  calculated  the  number 
of  Electrical  and  Electronics  Repairers 
(that  is,  17,240)  as  a  percentage  of  total 
employment  in  NAICS  221100 — Electric 
Power  Generation,  Transmission  and 
Distribution  (that  is,  395,570)  [40,  41] 
and  assumed  that  this  percentage  (that 
is,  4  percent)  was  similar  across  all 
affected  NAICSs.  OSHA  believes  that 
the  use  of  arc-rated  face  and  head 
protection  is  fairly  common  by  these 
workers  and  estimates  current 
compliance  among  the  affected  industry 
groups  to  range  from  50  to  90  percent 
(equivalent  to  the  compliance  rates  for 
flame-resistant  clothing  (Table  41)  and 
switching  coats  or  flash  suits  (Table  42). 

Based  on  publicly  available 
information  from  vendors  of  electrical 
protective  equipment,  OSHA  estimates 
that  a  faceshield  costs  $86.50  (with  a 
useful  life  of  2  years),  and  that  head 
protection  such  as  a  balaclava  costs 
$29.75  (with  a  useful  life  of  2  years)  [11, 
12].  Testimony  suggesting  that 
faceshields  might  run  $60  and  that 
balaclava  might  run  $30  corroborates 
these  cost  estimates  (Tr.  479). 

When  OSHA  annualized  the  costs  of 
arc -rated  face  and  head  protection  at  a 
7-percent  interest  rate  over  the  useful 
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life  of  the  equipment,  the  resulting  total 
estimated  costs  are  approximately  $0.9 
million  for  faceshields  and  $0.3  million 
for  head  protection,  as  shown  in  Table 
43  and  Table  44,  and  Table  45  and  Table 
40,  respectively.  These  tables  also  show 
the  costs  of  compliance  for  each  affected 
industry. 

Summing  the  costs  for  flame-resistant 
clothing,  switching  coats  or  flash  suits, 
faceshields,  and  head  protection  results 
in  total  estimated  annualized  costs  of 
approximately  $17.2  million. 

Using  Mr.  Brockman’s  (Ex.  0173) 
approach  to  calculating  costs  for  flame- 
resistant  clothing,  along  with  OSHA’s 
estimate  of  the  number  of  affected 
workers,  results  in  a  “Brockman” 
estimate  of  $48.9  million. ^62  However, 
Mr.  Brockman  did  not  annualize  his 
estimated  costs.  Doing  so  using  an 
interest  rate  of  7  percent  over  the  4-year 
expected  life  of  flame-resistant 
clothing  results  in  an  annualized  cost 
estimate  of  $14.4  million.  OSHA  notes 
that  this  estimate  is  less  than  both 
OSHA’s  estimate  of  annualized  costs  for 
flame-resistant  clothing  alone  $15.6 
million)  and  OSHA’s  estimate  of 
annualized  costs  for  all  arc-flash 
protective  equipment  ($17.3  million). 

As  such,  OSHA’s  estimate  is  entirely 
reasonable. 

One  commenter  emphasized  that 
workers  typically  wear  multiple  layers 
of  clothing  and  complained  that  the 
proposal  would  require  additional  costs 
for  the  various  layers  of  clothing  (Ex. 
0186). 


561  While  the  final  rule  added  some  minor  cost 
elements  to  the  costs  estimated  in  the  proposal,  the 
higher  estimated  cost  of  protective  clothing  in  the 
FEA,  relative  to  the  PRIA,  is  due  primarily  to  the 
higher  estimated  unit  cost  for  the  eight  pairs  of 
flame-resistant  clothing. 

In  his  comments,  Mr.  Brockman  calculated 
costs  for  workers  in  all  affected  establishments. 

This  approach  was  erroneous,  however,  because  the 
protective-clothing  provisions  of  the  final  rule  do 
not  cover  employees  in  the  Ornamental  Shrub  and 
Tree  Services  industry'.  OSHA  excluded  the  tree- 
care  employees  from  Mr.  Brockman’s  calculation  to 
arrive  at  a  corrected  estimate,  using  Mr.  Brockman’s 
analysis,  of  S48.9  million. 

563  Brockman  apparently  estimated  a  cost  for 
flame-resistant  clothing  only,  but  not  other 
equipment  such  as  switching  coats  or  flash  suits,  as 
Mr.  Brockman’s  estimate  referred  only  to  OSHA’s 
proposed  4-year  useful-life  estimate  for  flame- 
resistant  clothing,  not  OSHA’s  proposed  10-year 
useful-life  estimate  for  switching  coats  or  flash  suits 
(Ex.  0173;  70  FR  34915-34916). 


The  final  rule  clarifies  that  only  the 
outer  layer  of  clothing  must  he  flame- 
resistant. 

Another  commenter  suggested  the 
cost  analysis  should  account  for 
“selecting  and  fitting”  of  apparel  (Ex. 
0240). 

The  commenter’s  use  of  the  terms 
“selecting  and  fitting”  here  is  somewhat 
ambiguous;  in  any  event,  the  Agency 
already  accounted  for  the  key 
informational  element  in  selecting  and 
fitting  apparel — the  arc-hazard 
assessment.  OSHA  believes  that  once 
employers  perform  this  assessment,  any 
other  elements  of  selecting  and  fitting 
clothing  (such  as  selecting  brand  or 
vendor  or  size)  is  a  negligible  part  of  the 
overall  cost. 

Some  commenters  argued  that  flame- 
resistant  clothing  required  special 
laundering  and  Biat  this  would  be  an 
additional  cost.  (See,  for  example.  Ex. 
0186.) 

OSHA  concludes  that  there  is  no 
additional  cost  associated  with 
laundering  the  flame-resistant  clothing 
required  by  the  final  rule.  First,  as 
stated,  the  final  rule  does  not  require 
employers  to  launder  protective 
clothing  for  employees;  and,  therefore, 
while  employers  may  choose  to  launder 
protective  clothing  for  their  employees, 
the  rule  does  not  impose  the  cost  of 
laundering  on  employers.  Second, 
according  to  the  record,  employers  or 
their  employees  can  generally  follow  the 
manufacturers’  care  instructions  that 
come  with  the  clothing  (Tr.  305 — 306, 
1373 — 1374),  and  there  is  generally  no 
additional  cost  to  employees  over  that  of 
laundering  normal  (that  is,  non-flame- 
resistant)  clothing.  Even  if  employees 
needed  some  training  on  how  to  care  for 
flame-resistant  clothing  to  ensure  that 
the  clothing  does  not  lose  its  flame- 
resistant  properties  (as  some 
commenters  argued  (Ex.  0186)),  the 
training  provisions  of  the  final  rule 
(costed  previously  in  this  analysis) 
would  cover  this  cost  (that  is,  the 
Agency  assumes  all  employers  will  give 
their  employees  the  requisite  training  to 
come  into  compliance  with  the 
standard). 

One  commenter  argued  that  the  life  of 
flame-resistant  clothing  was  less  than 
the  4-year  period  used  by  OSHA  in  its 


calculations  (Ex.  0173).  A  witness  at  the 
2006  public  hearing  testified  that  the 
life  of  flame-resistant  clothing  varied 
considerably  and  might  well  last  more 
than  4  years;  this  witness  spoke  of  the 
enhanced  durability  of  newer  flame- 
resistant  materials  that  were  emerging  at 
the  time  of  the  hearing  (Tr.  1374).  (See, 
also,  Tr.  1192.)  One  commenter  believed 
that  OSHA  should  assume  that 
employees  require  a  slightly  larger 
number  of  sets  of  clothing  (Ex.  0186). 
Other  commenters  stated  that  less 
clothing  would  be  adequate  (Ex.  0099; 

Tr.  387,  828, 1374).  Another  commenter 
mentioned  a  possible  range  of  5  to  14 
sets  (Tr.  309). ^64  Other  commenters 
stated  that  the  estimate  does  not  take 
into  account  all  types  of  clothing 
required,  such  as  winter  wear  (see,  for 
example.  Ex.  0173). 

OSHA  notes  that  its  estimate  of  eight 
sets  is  in  the  middle  of  the  number  of 
sets  recommended  by  the  commenters. 
Moreover,  as  indicated  in  the  PRIA, 
OSHA  significantly  increased  its  initial 
estimate  of  clothing  costs  in  response  to 
comments  from  SERs  during  the 
SBREFA  Panel  process.  For  the  FEA,  the 
Agency  is  basing  its  estimates  on  a  cost 
of  $1,534.00  per  employee  for  eight  sets 
of  flame-resistant  clothing  (using  the 
estimated  cost  of  $191.75  per  set),  or  on 
an  annualized  cost  of  approximately 
$452.88  per  employee.  The  Agency 
believes  this  final  estimate  is  reasonable 
and  captures  the  average  cost  of  all 
flame-resistant  clothing  required  by  the 
new  provisions  of  the  final  standard.  In 
this  regard,  the  record  indicates  that 
annual  employee  stipends  to  cover  all 
flame-resistant  clothing  typically  run 
$125 — 250  (Tr.  828).  This  evidence 
supports  the  conclusion  that  OSHA’s 
estimate  is  reasonable,  if  not 
conservative. 


sG-i  OSHA  examined  the  effect  of  changing  the 
costs  for  flame-resistant  clothing  using  either  end  of 
this  range — the  costs  range  from  S9.8  million  for  5 
sets  to  $27.3  million  for  14  sets  (with  OSHA’s 
estimate  of  $15.6  million  for  8  sets  between  the  two 
ends).  As  discussed  under  the  heading  “Economic 
Feasibility  and  Impacts,”  later  in  this  section  of  the 
preamble,  costs  must  increase  substantially  beyond 
this  range  to  raise  an  issue  regarding  economic 
feasibility. 
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Table  41 — Annualized  Costs  Associated  With  Providing  Flame-Resistant  Clothing 


Industry  code 

Industry  name 

Employ¬ 
ees  af¬ 
fected 
(%) 

Compliance 

rates 

(%) 

Sets  of 
FRC  pro¬ 
vided  per 
employee 

Cost  per 
set  of 
FRC 

Useful  life 
of  FRC 
with  8 
sets/em¬ 
ployee 
(years) 

Annualized 

compliance 

costs 

NAICS  234910  . 

Water,  Sewer,  and  Pipeline  Construction  .. 

100 

50/50/75/75 

8 

$191.75 

4 

$176,836 

NAICS  234920  . 

Power  and  Communication  Transmission 

100 

50/50/75/75 

8 

191.75 

4 

4,623,876 

Line  Construction. 

NAICS  234930  . 

Industrial  Nonbuilding  Structure  Construe- 

100 

50/50/75/75 

8 

191.75 

4 

211,993 

tion. 

NAICS  234990  . 

All  Other  Heavy  Construction  . 

100 

50/50/75/75 

8 

191.75 

4 

1,115,554 

NAICS  235310  . 

Electrical  Contractors . 

100 

50/50/75/75 

8 

191.75 

4 

3,388,729 

NAICS  235910  . 

Structural  Steel  Erection  Contractors  . 

100 

50/50/75/75 

8 

191.75 

4 

57,243 

NAICS  235950  . 

Building  Equipment  and  Other  Machine  In- 

100 

50/50/75/75 

8 

191.75 

4 

53,637 

stallation  Contractors. 

NAICS  235990  . 

All  Other  Special  Trade  Contractors . 

100 

50/50/75/75 

8 

191.75 

4 

170,375 

NAICS  221110  . 

Electric  Power  Generation  . 

100 

80/80/90/90 

8 

191.75 

4 

1,719,508 

NAICS  221120  . 

Electric  Power  Transmission,  Control,  and 

100 

80/80/90/90 

8 

191.75 

4 

2,923,654 

Distribution. 

NAICS  2211  . 

Major  Pubiicly  Owned  Utilities  . 

100 

80/90 

8 

191.75 

4 

392,232 

Various  . 

Industrial  Power  Generators  . 

100 

90 

8 

191.75 

4 

786,729 

SIC  0783  . 

Ornamental  Shrub  and  Tree  Services  . 

NA 

NA 

NA 

NA 

NA 

NA 

Total  . 

15,620,365 

Notes:  (1)  Totals  may  not  equal  the  sum  of  the  components  due  to  rounding. 

(2)  “NA”  =  Not  Applicable. 

(3)  For  most  NAICSs,  compliance  rates  are  for  small  unionized  establishments,  small  nonunionized  establishments,  large  unionized  establish¬ 
ments,  and  large  nonunionized  establishments,  respectively.  Major  Publicly  Owned  Utilities  (NAICS  2211)  and  Ornamental  Shrub  and  Tree  Serv¬ 
ices  (SIC  0783)  only  have  compliance  rates  for  small  and  large  establishments,  and  Industrial  Power  Generators  only  have  a  compliance  rate  for 
large  establishments. 

Sources:  CONSAD  [5],  Grainger  [13],  U.S.  Census  [43,  44,  45,  46]. 

Table  42— Annualized  Costs  Associated  With  Providing  Switching  Coats  or  Flash  Suits 


Industry  code 

Industry  name 

Employ¬ 
ees  af¬ 
fected 
(%) 

Compliance 

rates 

(%) 

Switching 
coat  or 
flash  suit 
per  em¬ 
ployee 

Cost  per 
switching 
coat  or 
flash  suit 

Useful  life 
of  switch¬ 
ing  coat 
or  flash 
suit 
(years) 

Annualized 

compliance 

costs 

NAICS  234910  . 

Water,  Sewer,  and  Pipeline  Construction  .. 

100 

50/50/75/75 

0.33 

$226.00 

10 

$4,146 

NAICS  234920  . 

Power  and  Communication  Transmission 

100 

50/50/75/75 

0.33 

226.00 

10 

108,414 

Line  Construction. 

NAICS  234930  . 

Industrial  Nonbuilding  Structure  Construe- 

100 

50/50/75/75 

0.33 

226.00 

10 

4,971 

tion. 

NAICS  234990  . 

All  Other  Heavy  Construction  . 

100 

50/50/75/75 

0.33 

226.00 

10 

26,156 

NAICS  235310  . 

Electrical  Contractors . 

100 

50/50/75/75 

0.33 

226.00 

10 

79,454 

NAICS  235910  . 

Structural  Steel  Erection  Contractors  . 

100 

50/50/75/75 

0.33 

226.00 

10 

1,342 

NAICS  235950  . 

Building  Equipment  and  Other  Machine  In- 

100 

50/50/75/75 

0.33 

226.00 

10 

1,258 

stallation  Contractors. 

NAICS  235990  . 

All  Other  Special  Trade  Contractors . 

100 

50/50/75/75 

0.33 

226.00 

10 

3,995 

NAICS  221110  . 

Electric  Power  Generation  . 

100 

80/80/90/90 

0.33 

226.00 

10 

40,317 

NAICS  221120  . 

Electric  Power  Transmission,  Control,  and 

100 

80/80/90/90 

0.33 

226.00 

10 

68,550 

Distribution. 

NAICS  2211  . 

Major  Publicly  Owned  Utilities  . 

100 

80/90 

0.33 

226.00 

10 

9,197 

Various  . 

Industrial  Power  Generators  . 

100 

90 

0.33 

226.00 

10 

18,446 

SIC  0783  . 

Ornamental  Shrub  and  Tree  Services . 

NA 

NA 

NA 

NA 

NA 

NA 

Total  . 

366,245 

Notes:  (1)  Totals  may  not  equal  the  sum  of  the  components  due  to  rounding. 

(2)  “NA”  =  Not  Applicable. 

(3)  For  most  NAICSs,  compliance  rates  are  for  smali  unionized  establishments,  small  nonunionized  establishments,  large  unionized  establish¬ 
ments,  and  large  nonunionized  establishments,  respectively.  Major  Publicly  Owned  Utilities  (NAICS  2211)  and  Ornamental  Shrub  and  Tree  Serv¬ 
ices  (SIC  0783)  only  have  compliance  rates  for  small  and  large  establishments,  and  Industrial  Power  Generators  only  have  a  compliance  rate  for 
large  establishments. 

Sources:  CONSAD  [5],  Lab  Safety  Supply  [18],  U.S.  Census  [43,  44,  45,  46]. 
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Table  43— Annualized  Costs  Associated  With  Providing  Arc-Rated  Faceshield  for  Electrical  Power-Line 

Installers  and  Repairers 


Industry  code 

Industry  name 

Employees 

affected 

(%) 

Cost  per 
faceshield 

Useful  life  of 
faceshield 
(years) 

Compliance 

rate 

(%) 

Annualized 

compliance 

costs 

NAICS  234910  . 

Water,  Sewer,  and  Pipeline  Construction  . 

0 

NA 

2 

NA 

NA 

NAICS  234920  . 

Power  and  Communication  Transmission  Line 

13 

$86.50 

2 

O/O/O/O 

$216,130 

Construction. 

NAICS  234930  . 

Industrial  Nonbuilding  Structure  Construction . 

0 

NA 

NA 

NA 

NA 

NAICS  234990  . 

All  Other  Heavy  Construction . 

0 

NA 

NA 

NA 

NA 

NAICS  235310  . 

Electrical  Contractors  . 

0 

NA 

NA 

NA 

NA 

NAICS  235910  . 

Structural  Steel  Erection  Contractors . 

0 

NA 

NA 

NA 

NA 

NAICS  235950  . 

Building  Equipment  and  Other  Machine  Installa- 

0 

NA 

NA 

NA 

NA 

tion  Contractors. 

NAICS  235990  . 

All  Other  Special  Trade  Contractors  . 

0 

NA 

NA 

NA 

NA 

NAICS  221110  . 

Electric  Power  Generation  . 

13 

86.50 

2 

O/O/O/O 

233,674 

NAICS  221120  . 

Electric  Power  Transmission,  Control,  and  Dis- 

13 

86.50 

2 

O/O/O/O 

399,296 

tribution. 

NAICS  2211  . 

Major  Publicly  Owned  Utilities . 

13 

86.50 

2 

0/0 

53,391 

Various . 

Industrial  Power  Generators  . 

0 

NA 

NA 

NA 

NA 

SiC  0783  . 

Ornamental  Shrub  and  Tree  Services  . 

0 

NA 

NA 

NA 

NA 

Total  . 

902,492 

Notes:  (1)  Totals  may  not  equal  the  sum  of  the  components  due  to  rounding. 

(2)  “NA’’  =  Not  Applicable. 

(3)  For  most  NAICSs,  compliance  rates  are  for  small  unionized  estabiishments,  small  nonunionized  establishments,  large  unionized  establish¬ 
ments,  and  large  nonunionized  estabiishments,  respectively.  Major  Publicly  Owned  Utilities  (NAICS  2211)  and  Ornamental  Shrub  and  Tree  Serv¬ 
ices  (SIC  0783)  only  have  compliance  rates  for  smail  and  large  establishments,  and  Industrial  Power  Generators  only  have  a  compliance  rate  for 

Ifirno  octaKlicHmontc 

Sources:  BLS  [39,  40],  Grainger  [11],  U.S.  Census  [43,  44,  45,  46]. 

Table  44— Annualized  Costs  Associated  With  Providing  Arc-Rated  Faceshield  for  Electrical  and 
Electronics  Repairers  Working  in  Generating  Stations,  Substations,  and  in-Service  Relays 


Industry  code 

Industry  name 

Employees 

affected 

(%) 

Cost  per 
faceshield 

Useful  life  of 
faceshield 
(years) 

Compliance 
rate  (%) 

Annualized 

compliance 

costs 

NAICS  234910  . 

Water,  Sewer,  and  Pipeline  Construction  . 

0 

NA 

NA 

NA 

NA 

NAICS  234920  . 

Power  and  Communication  Transmission  Line 

4 

$86.50 

2 

50/50/75/75 

$21,289 

Construction. 

NAICS  234930  . 

Industrial  Nonbuilding  Structure  Construction  . 

0 

NA 

NA 

NA 

NA 

NAICS  234990  . 

All  Other  Heavy  Construction  . 

0 

NA 

NA 

NA 

NA 

NAICS  235310  . 

Electrical  Contractors  . 

0 

NA 

NA 

NA 

NA 

NAICS  235910  . 

Structural  Stool  Erection  Contractors . 

0 

NA 

NA 

NA 

NA 

NAICS  235950  . 

Building  Equipment  and  Other  Machine  Installa- 

0 

NA 

NA 

NA 

NA 

tion  Contractors. 

NAICS  235990  . 

All  Other  Special  Trade  Contractors  . 

0 

NA 

NA 

NA 

NA 

NAICS  221110  . 

Electric  Power  Generation  . 

4 

06  50 

2 

00/00/90/90 

/,91  / 

NAICS  221120  . 

Electric  Power  I  ransmission.  Control,  and  Dis- 

4 

06.50 

2 

00/00/90/90 

13,461 

tribution. 

NAICS  2211  . 

Major  Publicly  Owned  Utilities . 

4 

06.50 

2 

00/90 

1 ,006 

Various  . 

Industrial  Flower  Generators  . 

0 

NA 

NA 

NA 

NA 

SIC  0783  . 

Ornamental  Shrub  and  Tree  Services  . 

0 

NA 

NA 

NA 

NA 

Total  . 

44,472 

Notes:  (1)  Totals  may  not  equal  the  sum  of  tho  components  due  to  rounding. 

(2)  “NA’*  =  Not  Appiicable. 

(3)  For  most  NAICSs,  compliance  rates  are  for  small  unionized  establishments,  small  nonunionized  establishments,  large  unionized  establish¬ 
ments,  and  large  nonunionized  establishments,  respectively.  Major  Publicly  Owned  Utilities  (NAICS  2211)  and  Ornamental  Shrub  and  Tree  Serv¬ 
ices  (SIC  0783)  only  have  compliance  rates  for  small  and  large  establishments,  and  Industrial  Power  Generators  only  have  a  compliance  rate  for 

lorno  oct^Kiichmontc 

Sources:  BLS  [40,  41],  Grainger  [11],  U.S.  Census  [43,  44,  45,  46]. 

Table  45— Annualized  Costs  Associated  With  Providing  Arc-Rated  Head  Protection  for  Electrical  Power- 

Line  Installers  and  Repairers 


Industry  code 

Industry  name 

Employees 

affected 

(%) 

Cost  per 
balaclava 

Useful  life  of 
balaclava 
(years) 

Compliance 
rate  (%) 

Annualized 

compliance 

costs 

NAICS  234910  . 

Water,  Sewer,  and  Pipeline  Construction  . 

0 

NA 

NA 

NA 

NA 

NAICS  234920  . 

Power  and  Communication  Transmission  Line 
Construction. 

13 

$29.75 

2 

O/O/O/O 

$74,334 
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Table  45— Annualized  Costs  Associated  With  Providing  Arc-Rated  Head  Protection  for  Electrical  Power- 

Line  Installers  and  Repairers— Continued 


Industry  code 

Industry  name 

Employees 

affected 

(%) 

Cost  per 
balaclava 

Useful  life  of 
balaclava 
(years) 

Compliance 
rate  (%) 

Annualized 

compliance 

costs 

NAICS  234930  . 

Industrial  Nonbuilding  Structure  Construction . 

0 

NA 

NAICS  234990  . 

All  Other  Heavy  Construction . 

0 

NA 

NAICS  235310  . 

Electrical  Contractors  . 

0 

NA 

NAICS  235910  . 

Structural  Steel  Erection  Contractors . 

0 

NA 

NAICS  235950  . 

Building  Equipment  and  Other  Machine  Installa- 

0 

NA 

tion  Contractors. 

NAICS  235990  . 

All  Other  Special  Trade  Contractors  . 

0 

NA 

NAICS  221110  . 

Electric  Power  Generation  . 

13 

O/O/O/O 

NAICS  221120  . 

Electric  Power  Transmission,  Control,  and  Dis- 

13 

O/O/O/O 

tribution. 

NAICS  2211  . 

Major  Publicly  Owned  Utilities . 

13 

29.75 

0/0 

Various . 

Industrial  Power  Generators  . 

0 

NA 

NA 

NA 

SIC  0783  . 

Ornamental  Shrub  and  Tree  Services  . 

0 

NA 

NA 

NA 

Total  . 

310,395 

Notes:  (1)  Totals  may  not  equal  the  sum  of  the  components  due  to  rounding. 

(2)  “NA”  =  Not  Applicable. 

(3)  For  most  NAICSs,  compliance  rates  are  for  small  unionized  establishments,  small  nonunionized  establishments,  large  unionized  establish¬ 
ments,  and  large  nonunionized  establishments,  respectively.  Major  Publicly  Owned  Utilities  (NAICS  2211)  and  Ornamental  Shrub  and  Tree  Serv¬ 
ices  (SIC  0783)  only  have  compliance  rates  for  small  and  large  establishments,  and  Industrial  Power  Generators  only  have  a  compliance  rate  for 

Isirno  OQis)KlicKimontc 

iources:  BLS  [39,  40],  Grainger  [12],  U.S.  Census  [43,  44,  45,  46]. 

Table  46— Annualized  Associated  With  Providing  Arc-Rated  Head  Protection  for  Electrical  and 
Electronics  Repairers  Working  in  Generating  Stations,  Substations,  and  In-Service  Relays 


Industry  code 

Industry  name 

Employees 

affected 

(%) 

Cost  per 
balaclava 

Useful  life  of 
balaclava 
(years) 

Compliance 
rate  (%) 

Annualized 

compliance 

costs 

NAICS  234910  . 

Water,  Sewer,  and  Pipeline  Construction  . 

0 

NA 

NA 

NA 

NA 

NAICS  234920  . 

Power  and  Communication  Transmission  Line 

4 

$29.75 

2 

50/50/75/75 

$7,322 

Construction. 

NAICS  234930  . 

Industrial  Nonbuilding  Structure  Construction  ... 

0 

NA 

NA 

NA 

NA 

NAICS  234990  . 

All  Other  Heavy  Construction  . 

0 

NA 

NA 

NA 

NA 

NAICS  235310  . 

Electrical  Contractors  . 

0 

NA 

NA 

NA 

NA 

NAICS  235910  . 

Structural  Stool  Erection  Contractors  . 

0 

NA 

NA 

NA 

NA 

NAICS  235950  . 

Building  Equipment  and  Other  Machine  Instal- 

0 

NA 

NA 

NA 

NA 

lation  Contractors. 

NAICS  235990  . 

All  Other  Special  I  rado  Contractors  . 

0 

NA 

NA 

NA 

NA 

NAICS  221110  . 

Electric  Power  Generation  . 

4 

29/5 

2 

80/80/90/90 

2,/23 

NAICS  221 120  . 

Electric  Power  1  ransrnissiorr,  Control,  and  Dis- 

4 

29/5 

2 

80/80/90/90 

4,630 

tribution. 

NAICS  2211  . 

Major  Publicly  Owned  Utilities  . 

4 

29/5 

2 

80/90 

621 

Various  . 

Industrial  Power  Generators  . 

0 

NA 

NA 

NA 

NA 

SIC  0/83  . 

Ornamental  Shrub  and  I  ree  Services  . 

0 

NA 

NA 

NA 

NA 

Total  . 

1 5,295 

Notes:  (1)  Totals  may  not  equal  Iho  sum  ol  tho  components  duo  to  rounding. 

(2)  “NA”  =  Not  Applicable. 

(3)  For  most  NAICSs,  compliance  rates  are  for  small  unionized  establishments,  small  nonunionized  establishments,  large  unionized  establish¬ 
ments,  and  large  nonunionized  establishments,  respectively.  Major  Publicly  Owned  Utilities  (NAICS  2211)  and  Ornamental  Shrub  and  Tree  Serv¬ 
ices  (SIC  0783)  only  have  compliance  rates  for  small  and  large  establishments,  and  Industrial  Power  Generators  only  have  a  compliance  rate  for 
large  establishments. 

Sources:  BLS  [40,  41],  Grainger  [12],  U.S.  Census  [43,  44,  45,  46]. 


12.  Annual  Closts  for  Providing 
Harnesses  for  F’all  Arrest  in  Aerial  Lifts 

Under  the  final  rule,  employees  in 
aerial  lifts  performing  work  covered  by 
§  1910.269  will  no  longer  be  able  to  use 
body  belts  as  part  of  fall  arrest  systems 
and  instead  must  use  harnesses. 
However,  OSHA  estimates  that  while 
the  final  rule  affects  employees  of 
construction  contractors  or  utilities. 


employers  in  these  industries  are  in 
100-percent  compliance  with  the  final 
rule.  Employers  already  must  use 
harnesses  for  equivalent  work  in 
construction  (see  §  1926.502(d)  and  the 
discussion  of  final  §  1926.954(b)  in 
Section  V,  Summary  and  Explanation  of 
the  Final  Rule,  earlier  in  this  preamble), 
and  employers  in  these  industries 
perform  construction  work.  Moreover, 


research  conducted  by  UONSAD  reveals 
that  establishments  in  these  industries 
already  provide  employees  with 
harnesses  as  required  by  the  final  rule 
[5].  (To  simplify  analysis.  Table  47 
treats  the  costs  for  all  industries  other 
than  Industrial  Power  Generators  and 
Ornamental  Shrub  and  Tree  Services  as 
not  applicable.) 
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OSHA  estimates  that  employers  in  the 
Industrial  Power  Generators  and 
Ornamental  Shrub  and  Tree  Services 
industries  will  incur  costs  under  the 
final  rule.  OSHA  bases  its  cost  estimates 
on  CONSAD’s  finding  that,  unlike  the 
other  industries,  a  substantial  portion  of 
establishments  in  the  Industrial  Power 
Generators  and  Ornamental  Shrub  and 
Tree  Services  industries  do  not  provide 
their  workers  with  harnesses  [5].^®^ 

For  employers  in  the  Industrial  Power 
Generators  industry,  the  harness 
provisions  would  affect  an  estimated  67 
percent  of  the  employees  who  perform 
electric  power  generation,  transmission, 
and  di.stribution  work  15].  Among 
employees  in  the  Ornamental  Shrub  and 
Tree  Services  industry  who  perform 
line-clearance  tree-trimming  operations, 
these  provisions  affect  an  estimated  50 
p(!rc(int  of  the  workforce  [id.). 

OSHA  estimated  the  rates  of  current 
compliance  with  the  final  retjuirements 


for  each  affected  industry.  The  Agency 
estimated  the  average  rate  of  compliance 
currently  among  employers  in  the 
Industrial  Power  Generators  industry, 
which  have  employees  potentially 
affected  by  the  final  rule,  to  be  75 
percent.  Similarly,  among  employees 
performing  line-clearance  tree-trimming 
operations,  OSHA  estimated  current 
compliance  to  be  25  percent  for 
establishments  with  fewer  than  20 
employees  and  50  percent  for 
establishments  with  20  or  more 
employees  [5].  OSHA  concludes  that 
this  estimate  is  reasonable.  While  one 
commenter  questioned  this  estimate  for 
line-clearance  tree  trimmers  (Ex.  0174), 
another  commenter  confirmed  that  it 
was  generally  accurate  (Ex.  0419). 

'Die  Agency  estimated  the  average 
cost  associated  with  providing  a  harness 
instead  of  a  body  belt  to  be  about  .$69 
])er  affected  employee  |19,  20].®“®  When 
O.SHA  annualized  the  co.sls  of 


compliance  for  providing  harnesses  for 
fall  arrest  in  aerial  lifts  at  a  7-percent 
interest  rate  over  the  useful  life  of  the 
equipment  (5  years),  the  resulting  total 
estimated  annualized  cost  is 
approximately  $0.1  million,  as  shown  in 
Table  47.  Table  47  also  shows  the  costs 
of  compliance  for  each  affected 
industry. 

While  one  commenter  indicated  that 
the  cost  would  be  several  times  larger 
than  OSHA  estimated,  the  commenter 
failed  to  annualize  the  costs  associated 
with  providing  harnesses  (Ex.  0174). 

The  commenter  also  failed  to  account 
for  the  manner  in  which  OSHA 
estimated  the  percentage  of  employees 
affected,  that  is,  by  excluding  from  tbe 
percentage  of  employees  affected 
employees  wbo  do  not  work  from  aerial 
lifts  and  affected  employees  wbo  must 
wear  barnes.ses  as  tbe  existing 
construction  standard  nxjuinis. 


Table  47 — Annualized  Costs  for  Providing  Harnesses  for  Fall  Arrest  in  Aerial  Lifts 


Industry  code 

Industry  name 

Employees 

affected 

(%) 

Incremental 
cost  of 

harness  in  lieu 
of  belt 

Useful  life  of 
harness 
(years) 

Compliance 
rates  (%) 

Annualized 

compliance 

costs 

NAICS  234910  .. 

Water,  Sewer,  and  Pipeline  Construe- 

0 

NA 

NA 

NA 

NA 

tion. 

NAICS  234920  .. 

Power  and  Communication  Trans- 

0 

NA 

NA 

NA 

NA 

mission  Line  Construction. 

NAICS  234930  .. 

Industrial  Nonbuilding  Structure  Con- 

0 

NA 

NA 

NA 

NA 

struction. 

NAICS  234990  .. 

All  Other  Heavy  Construction  . 

0 

NA 

NA 

NA 

NA 

NAICS  235310  .. 

Electrical  Contractors . 

0 

NA 

NA 

NA 

NA 

NAICS  235910  .. 

Structural  Steel  Erection  Contractors  ... 

0 

NA 

NA 

NA 

NA 

NAICS  235950  .. 

Building  Equipment  and  Other  Machine 

0 

NA 

NA 

NA 

NA 

Installation  Contractors. 

NAICS  235990  .. 

All  Other  Special  Trade  Contractors  .... 

0 

NA 

NA 

NA 

NA 

NAICS  221110  .. 

Electric  Power  Generation . 

0 

NA 

NA 

NA 

NA 

NAICS  221120  .. 

Electric  Power  Transmission,  Control, 

0 

NA 

NA 

NA 

NA 

and  Distribution. 

NAICS  2211  . 

Major  Publicly  Owned  Utilities  . 

0 

NA 

NA 

NA 

NA 

Various . 

Industrial  Power  Generators . 

67 

$69 

5 

75 

$48,612 

SIC  0783  . 

Ornamental  Shrub  and  Tree  Services  .. 

50 

69 

5 

25/50 

64,610 

Total . 

113,222 

Notes:  (1)  Totals  may  not  equal  the  sum  of  the  components  due  to  rounding. 

(2)  “NA”  =  Not  Applicable. 

(3)  Ornamental  Shrub  and  Tree  Services  (SIC  0783)  only  have  compliance  rates  for  small  and  large  establishments,  and  Industrial  Power 
Generators  only  have  a  compliance  rate  for  large  establishments. 

Sources:  CONSAD  [5],  Lab  Safety  Supply  [19,  20],  U.S.  Census  [43,  44,  45,  46]. 


®®®This  estimate  may  be  an  overestimate.  First, 
the  pattern  of  providing  harnesses  to  employees 
may  now  differ  from  what  CONSAD  observed  in 
2005.  Second,  as  explained  earlier  in  this  analysis, 
since  repair  or  maintenance  work  and  construction 
work  are  often  identical,  companies  are  not  likely 
to  restrict  themselves  to  only  repair  or  maintenance 
work,  or  to  only  construction  work,  with  regard  to 
potential  jobs  involving  electric  power  generation, 
transmission,  and  distribution.  Therefore, 


employers  that  are  in  the  Industrial  Power 
Generators  industry,  that  perform  construction 
work,  and  that  are  not  providing  harnesses  to  their 
employees  may  simply  be  out  of  compliance  with 
the  existing  construction  requirement.  OSHA’s 
analysis  assumes  that  employers  in  the  Ornamental 
Shrub  and  Tree  Services  industry  do  not  perform 
construction  work.  To  the  extent  that  these 
employees  do  perform  construction  work,  as  during 
site-clearing  operations,  §  1926.502(d)  currently 


requires  harnesses  when  employees  are  performing 
this  work  from  aerial  lifts.  Consequently,  OSHA 
estimates  of  current  compliance  in  this  industry 
also  should  be  conservative. 

S'*®  In  the  PRIA,  OSHA  estimated  that  the  average 
cost  associated  with  providing  a  harness  instead  of 
a  belt  was  about  SlOO  per  affected  employee  (70  FR 
34917).  OSHA’s  new  estimate  reflects  data  showing 
that  the  cost  differential  between  harnesses  and 
belts  fell  between  the  time  of  the  PRIA  and  the  FEA. 
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13.  Costs  for  Upgrading  Fall  Protection 
Equipment 

An  additional  cost  for  fall  protection 
equipment  that  OSHA  did  not  include 
in  the  analysis  of  the  proposed  rule  is 
the  cost  of  upgrading  fall  protection 
equipment  for  line  workers  in  the 
affected  industries.  Paragraph  (bKsKiv) 
of  final  §  1926.954  requires  that 
employers  ensure  that  employees  rig 
work-positioning  systems  so  that  the 
employee  can  free  fall  not  more  than  0.6 
meters  (2  feet).  Paragraph  (b)(3Kv)  of 
final  §  1926.954  requires  that 
anchorages  for  work-positioning 
(Kjuipment  bo  capable  of  supporting  at 
least  twice  the  potential  impact  load  of 
an  employee’s  fall,  or  13.3  kilonewtons 
(3,000  j)ounds-force),  whichever  is 
greater.  Paragraph  (l))(3)(iii)(C;)  of  final 
§  192().954  ])rovides  that,  on  and  after 


April  1,  2015,  employers  must  ensure 
that  qualified  employees  climbing  or 
changing  location  on  poles,  towers,  or 
similar  structures  use  fall  protection 
unless  the  employer  can  demonstrate 
that  climbing  or  changing  location  with 
fall  protection  is  infeasible  or  creates  a 
greater  hazard  than  climbing  or 
changing  location  without  fall 
protection.  Therefore,  these  three 
provisions,  as  explained  in  the 
discussion  of  final  §  1926.954(b)(3)  in 
Section  V,  Summary  and  Explanation  of 
the  Final  Rule,  earlier  in  this  preamble, 
require  replacement  of  most  positioning 
straps  and  lanyards  currently  in  use.  To 
e.stimate  the  number  of  line  workers 
affected  by  the.se  provisions,  OSllA 
c;alcidated  the  percentage  of  liiuj 
installers  and  repairers  in  NAIUS 
221100 — Idectric  I’ower  U(;neration, 


Transmission  and  Distribution  from  the 
number  of  line  installers  and  repairers 
(that  is,  51,440)  and  the  total 
employment  (that  is,  402,840)  in  that 
industry  [37,  38]  and  assumed  that  this 
percentage  (that  is,  13  percent)  was 
similar  across  all  affected  NAICSs. 

Based  on  publicly  available  information 
from  vendors  of  electrical  protective 
equipment,  OSHA  estimates  that 
positioning  straps  cost  approximately 
$200  [4].^®^  Estimating  a  compliance 
rate  of  50  percent  across  all 
industries  and  annualizing  the  cost 
of  the  positioning  straps  over  a  5-year 
useful  life,  results  in  estimated 
annualized  compliance  co.sts  of 
approximately  .$0.5  million,  as  shown  in 
Table  48.  Table  48  also  shows  the  costs 
of  compliance  for  each  affected 
industry. 


Table  48— Annualized  Costs  eor  Upgrading  Fall  Protection  Equipment 


Industry  code 

Industry  name 

Employees 

affected 

(%) 

Cost  of 
positioning 
straps 

Useful  life  of 
positioning 
strap 
(years) 

Compliance 
rate  (%) 

Annualized 

compliance 

costs 

NAICS  234910  .. 

Water,  Sewer,  and  Pipeline  Construe- 

NA 

NA 

NA 

NA 

NA 

lion. 

NAICS  234920  .. 

Power  and  Communication  Trans- 

13 

$200 

5 

50/50/50/50 

$108,190 

mission  Line  Construction. 

NAICS  234930  .. 

Industrial  Nonbuilding  Structure  Con- 

NA 

NA 

NA 

NA 

NA 

struct  ion. 

NAICS  234990  .. 

All  Other  Heavy  Construction  . 

NA 

NA 

NA 

NA 

NA 

NAICS  235310  .. 

Electrical  Contractors . 

NA 

NA 

NA 

NA 

NA 

NAICS  235910  .. 

Structural  Steel  Erection  Contractors  ... 

NA 

NA 

NA 

NA 

NA 

NAICS  235950  .. 

Building  Equipment  and  Other  Machine 

NA 

NA 

NA 

NA 

NA 

Installation  Contractors. 

NAICS  235990  .. 

All  Other  Special  Trade  Contractors  .... 

NA 

NA 

NA 

NA 

NA 

NAICS  221110  .. 

Electric  Power  Generation . 

13 

200 

5 

50/50/50/50 

116,972 

NAICS  221120  .. 

Electric  Power  Transmission,  Control, 

13 

200 

5 

50/50/50/50 

199,879 

and  Distribution. 

NAICS  2211  . 

Major  Publicly  Owned  Utilities  . 

13 

200 

5 

50/50 

26,727 

Various . 

Industrial  Power  Generators . 

NA 

NA 

NA 

NA 

NA 

SIC  0783  . 

Ornamental  Shrub  and  Tree  Services  .. 

NA 

NA 

NA 

NA 

NA 

Total . 

451 ,768 

Notes:  (1)  Totals  may  not  equal  the  sum  of  the  components  due  to  rounding. 

f2)  “NA”  =  Not  Applicable. 

(3)  For  most  NAICSs,  compliance  rates  are  for  smali  unionized  establishments,  small  nonunionized  establishments,  large  unionized  establish¬ 
ments,  and  large  nonunionized  establishments,  respectively.  Major  Publicly  Owned  Utilities  (NAICS  2211)  and  Ornamental  Shrub  and  Tree  Serv¬ 
ices  (SIC  0783)  only  have  compliance  rates  for  small  and  large  establishments,  and  Industrial  Power  Generators  only  have  a  compliance  rate  for 
iarge  establishments. 

Sources:  Buckingham  Manufacturing  [4],  U.S.  Census  [43,  44,  45,  46]. 


The  final  rule  generally  gives  employers  the 
option  of  using  different  types  of  fall  protection 
equipment.  OSHA  estimated  costs  for  replacing 
positioning  straps  only  and  did  not  estimate  costs 
associated  with  using  other  types  of  fall  protection 
required  by  the  relevant  provisions  of  the  final  rule. 
OSHA  believes  that  the  cost  of  replacing 
positioning  straps  (per  employee)  is  representative 
of  the  per-employee  cost  for  any  type  of  fall 
protection.  In  any  event,  employees  can  and  do  use 
work-positioning  equipment  in  the  vast  majority  of 


applicable  cases.  OSHA  also  assumed  that,  on 
average,  employers  need  purchase  only  one  type  of 
fall  protection  for  each  affected  worker.  OSHA 
believes  this  is  a  valid  assumption.  On  the  one 
hand,  the  fall  protection  requirements  at  issue  will 
not  require  employers  to  provide  fall  protection  to 
qualified  employees,  such  as  underground  power 
line  workers,  who  do  not  climb  or  change  location 
on  poles,  towers,  or  similar  structures.  On  the  other 
hand,  some  employers  will  need  to  provide 


different  types  of  fall  protection  to  some  line 
workers  who  work  on  multiple  types  of  structures. 

568  Comments  to  the  record  suggested  that,  as  of 
2005,  compliance  with  this  provision  was  common, 
but  less  than  universal  (Ex.  0230;  Tr.  1357).  The 
Agency  believes  that  compliance  with  the  provision 
has  become  more  widespread  in  the  interim,  in  part 
because  the  Agency  already  requires  attachment 
under  certain  circumstances.  Therefore,  the 
estimate  of  50-percent  current  compliance  likely  is 
conservative. 
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14.  Costs  Related  to  Minimum 
Approach  Distances 

'I'he  final  rule  contains  provisions 
related  to  the  calculation  of  minimum 
approach  distances  that  are  new  to  both 
§  1910.269  and  Subpart  V.  The  final  rule 
is  more  protective  and  more 
technologically  sound  than  the  existing 
standards;  in  some  cases  the  final  rule 
will  require  employe;rs  to  either  perform 
an  engineering  analysis  or  use  portable 
protective  gaps  to  ensure 
implementation  of  the  required 
minimum  approach  distance. 

To  calculate  the  cost  of  these 
provisions,  OSHA  first  determined  the 
number  of  potentially  affected  entities 
by  estimating  tbe  number  of  utilities 
performing  transmission  work.^®®  The 
Census’  NAICS  categories  used 
elsewhere  in  this  analysis  do  not 
differentiate  between  utilities 
performing  transmission  work  and 
utilities  performing  generation  or 
distribution  work,  so  OSHA  used  data 
from  the  Department  of  Energy  to 
estimate  the  number  of  utilities 
performing  transmission  work.  The 
Department  of  Energy’s  U.S.  Energy 
Information  Administration  Form  EIA- 
861  Final  Data  File  for  2008  [50] 
suggests  that  there  are  approximately 
623  utilities  performing  transmission 
work.  Of  these  utilities,  6  utilities  list  0 
sales,  and  105  are  missing  sales  data.  Of 
the  remaining  512  utilities  with  sales 
data,  265  (52  percent)  are  small 
businesses  by  SB  A  standards  [51],  with 
sales  of  less  than  4  million  megawatt- 
hours  annually.  The  remaining  247  (48 
percent)  are  large  businesses,  with  sales 
of  over  4  million  megawatt-hours 
annually. 


569  por  reasons  explained  in  the  summary  and 
explanation  of  final  §  1926.960(c)(1),  in  Section  V, 
Summary  and  Explanation  of  the  Final  Rule,  earlier 
in  this  preamble,  the  Agency  believes  that  the  final 
rule  will  have  a  substantial  effect  only  on 
transmission  work  involving  voltages  of  230 
kilovolts  or  more.  Utilities  use  portable  protective 
gaps  to  reduce  the  maximmn  transient  overvoltage 
on  a  line  (and  thereby  reduce  the  required 
minimum  approach  distance).  According  to  ERG, 
electric  utilities  perform  most  of  the  affected  work 
themselves  18).  Accounting  for  this  factor,  OSHA’s 
analysis  assumes  that  contractors  will  not  be  using 
portable  protective  gaps  to  achieve  reduced 
minimum  approach  distances.  In  any  event,  given 
the  small  amount  of  relevant  work  performed  by 
contractors,  any  costs  for  portable  protective  gaps 
borne  by  contractors  will  be  negligible. 

As  with  other  provisions  of  the  standard,  the 
Agency  made  a  reasonable  estimate  of  whether  the 
contractor  or  the  utility  would  immediately  bear  the 
cost  of  this  requirement.  The  Agency  expects  that, 
to  the  extent  that  contractors  incur  this  cost, 
utilities  ultimately  will  bear  it,  as  contracts  between 
contractors  and  utilities  will  mo.st  likely  pass 
through  the  cost  to  utilities.  Moreover,  to  the  extent 
the  Agency  overallocated  cost  estimates  directly  to 
the  utility  sector,  it  should  not  affect  questions  of 
economic  feasibility. 


OSHA  noxt  ostimatod  tho  porcontago 
of  iitilitios  performing  tran.smi.ssion 
work  that  have  line.s  operating  at 
voltages  of  230  kilovolts  or  more.  Recent 
data  on  publicly  owned  utilities  are  not 
available  because  EIA  terminated  its 
Form  EIA-412  databa.se  of  annual 
electric  indu.stry  financial  reports  from 
publicly  owned  utilities  in  2005. 
However,  a  similar  database  of  inve.stor- 
owned  utilities  is  available  from  tbe 
Federal  Energy  Regulatory 
Commis.sion’s  Form  No.  J;  Annual 
Report  of  Major  Electric  Utilities  [10]. 
ERG  downloaded  tran.smission-line 
statistics  for  a  random  selection  of 
investor-owned  utilities  that  perform 
transmission  work  and  analyzed  the 
operational  voltage  for  all  of  their 
transmission  lines.  ERG  found  that  28 
percent  of  these  utilities  had 
transmission  lines  with  operational 
voltages  of  at  least  230  kilovolts.  ERG 
then  applied  this  percentage  to  all 
publicly  owned  and  investor-owned 
utilities  performing  transmission  work. 
This  approach  found  that  143  utilities 
performing  transmission  work  have 
transmission  lines  operating  at  these 
voltages  and,  thus,  will  incur  costs 
related  to  MAD  [8]. 

OSHA  estimates  that  these  143 
affected  utilities  will  calculate  the 
maximum  anticipated  transient 
overvoltage  (that  is,  T)  on  their  systems 
to  determine  appropriate  minimum 
approach  distances.  OSHA  estimated 
costs  based  on  4  engineering  hours  for 
small  utilities  and  8  engineering  hours 
for  large  utilities  to  perform  this 
calculation  [8].  This  approach  results  in 
total  estimated  labor  costs  of  $26,097. 
When  annualized  at  a  rate  of  7  percent 
over  10  years,  this  approach  results  in 
total  estimated  costs  of  $6,286  (see 
Table  49). 

Some  commenters,  such  as  EEI  (Ex. 
0575.1),  expressed  concern  that 
substantially  increased  minimum 
approach  distances  would  require  the 
purchase  of  additional  hardware,  such 
as  aerial  lifts  with  longer  booms,  or 
possibly  result  in  more  scheduled 
outages. 

As  discussed  in  depth  in  the 
discussion  of  final  §  1926.960(c)(1)  in 
Section  V,  Summary  and  Explanation  of 
the  Final  Rule,  earlier  in  this  preamble, 
the  Agency  believes  that  the  regulated 
community  can  largely  avoid  these 
costs.  In  some  cases,  however,  after 
performing  the  engineering  analysis, 
utilities  may  find  that  they  are  not  able 
to  perform  work  in  accordance  with  the 
minimum  approach  distances  required 
by  the  final  rule  without  using  portable 
protective  gaps  to  reduce  the  maximum 
per-unit  transient  overvoltage  on  a 


line. OSHA  e.stimated  that  this 
impact  will  occur  for  10  percent  of  the 
143  affected  utilities,  or  14  utilities  l8|. 
Each  ofthe.se  14  utilities  will  incur 
fixed  co.sts  of  aj)proximalely  $25,000  to 
design  and  test  the  portable  protective 
gaps,  nigardle.ss  of  how  many  portable 
jjrotective  gaps  they  u.se  [id.).  The 
jjortable  protective  gaps  will  cost 
approximately  $5,000,  and  OSHA 
estimates  that  each  affected  utility  will 
jiurchase  24  portable  protective  gaps, 
re.sulting  in  total  costs  for  portable 
protective  gaps  of  approximately  $2.1 
million  [id.).  When  annualized  at  a  rate 
of  7  percent  over  1 0  years,  the  estimated 
costs  are  approximately  $0.3  million 
(see  Table  49). 

Finally,  utilities  will  incur  costs  to 
install  the  portable  protective  gaps  on 
affected  projects.  OSHA  estimated  the 
number  of  projects  performed  per  year 
by  the  143  affected  utilities  performing 
transmission  work  by  calculating  the 
ratio  of  affected  utilities  to  total  firms  in 
the  Electric  Power  Transmission, 

Gontrol,  and  Distribution  (NAIGS 
221120)  and  Major  Publicly  Owned 
Utilities  (NAIGS  2211)  categories  (see 
Table  19).  Applying  this  ratio 
(approximately  0.095)  to  the  total 
number  of  projects  for  all  firms  in  these 
two  industries  (see  Table  38)  results  in 
a  total  of  289,824  projects  for  the 
affected  firms.  With  an  estimated  10 
percent  of  these  projects  using  portable 
protective  gaps,  the  total  number  of 
affected  projects  is  28, 982. The 
number  of  portable  protective  gaps  used 
per  project,  and  the  time  it  will  take  to 
install  each  portable  protective  gap,  will 
vary  depending  on  the  number  of  phase 
conductors  and  the  voltage  of  the  lines. 
OSHA  estimates  that,  on  average,  it  will 
take  a  crew  of  two  individuals  using  an 
aerial  lift  half  an  hour  per  project  to 
install  the  appropriate  munber  of 
portable  protective  gaps,  resulting  in 
estimated  total  annual  labor  costs  for  the 
14  affected  utilities  of  approximately 
$1.5  million,  as  shown  in  Table  49. 

(Note  that  this  analysis  conservatively 
assumes  that  no  firms  currently  employ 
portable  protective  gaps.) 


®^°See  the  summary  and  explanation  for  final 
§  1926.960(c)(l)(i),  in  Section  V,  Summary  and 
Explanation  of  the  Final  Rule,  earlier  in  this 
preamble,  for  a  discussion  of  how  employers  will 
comply  with  increased  minimum  approach 
distances. 

ERG  estimated  that  utilities  in  dense  urban 
areas  use  portable  protective  gaps  about  10  percent 
of  the  time  and  that  they  normally  use  portable 
protective  gaps  on  compact  de.sign  lines  found  in 
major  population  areas  |8].  Since  utilities  are  less 
likely  to  use  portable  protective  gags  in  nonurban 
areas,  the  10-percent  statistic  is  a  conservative 
measure  of  the  extent  of  portable-protective-gap  u.se 
among  all  utilities  with  high-voltage  transmission 
lines  [id.]. 
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Summing  the  annualized  costs  for 
utilities  to  calculate  the  maximum 
anticipated  transient  overvoltage  and  to 


purchase  and  install  porttuhle  protective 
ga|)S  results  in  an  (istimatixl  total  cost  of 
aj)proximately  $1 .8  million  for  the  new 


minimum  apj)roach-distance 
requirements  in  the  final  nde,  as  shown 
in  'I’ahle  49. 


Table  49— Annualized  Costs  for  Calculating  New  MADs  and  Using  Portable  Protective  Gaps 


Share  of 

Affected 

utilities 

Annualized 

Annualized 

Annual  PPG 

Total 

Industry  code 

Industry  name 

power  projects 

one-time  engi- 

PPG  capital 

installation 

annualized 

(%) 

neering  cost 

costs 

costs 

costs 

NAICS  221120  .. 

Electric  Power  Trans- 

88.2 

126 

$5,542 

$260,953 

$1,327,197 

$1 ,593,692 

mission,  Control, 
and  Distribution. 

NAICS  2211  . 

Major  Publicly  Owned 

11.8 

17 

744 

35,010 

178,059 

213,812 

Utilities. 

Total . 

143 

6,286 

295,963 

1 ,505,256 

1 ,807,505 

Note:  Totals  may  not  equal  the  sum  of  the  components  due  to  rounding. 
Sources:  BLS  [36,  37],  CONSAD  [5],  EIA  [49],  ERG  [8],  FERC  [10],  SBA  [51]. 


15.  First- Year  Costs 

The  first-year  nonnegligible  costs  for 
the  final  rule  include  unannualized 
capital  costs,  unannualized  costs  for 
other  one-time  expenses  (such  as  the 
cost  of  revising  training  programs),  and 
any  annual  costs  home  in  the  first  year. 
In  the  case  of  training,  first-year  costs 
include  one-time  costs  for  revising 
training  programs,  one-time  costs  for 
providing  additional  training  to 
employees  already  receiving  training  in 
accordance  with  existing  §  1910.269, 
one-time  costs  for  additional  training  for 
employees  not  already  receiving 


training  in  accordance  with  existing 
§  1910.269,  and  one-time  costs  for 
training  in  the  use  of  fall  protection  for 
qualified  employees.  First-year  costs 
also  include  one-time  costs  for  the  arc- 
hazard  assessment  (but  not  the  annual 
cost  of  updating  the  assessment),  the 
costs  of  providing  appropriate  arc-flash 
protective  equipment  (including  flame- 
resistant  clothing,  switching  coats  and 
flash  suits,  head  protection,  and  face 
protection),  the  cost  of  providing 
harnesses  for  fall  arrest  for  employees 
working  from  aerial  lifts,  the  cost  of 
upgrading  fall  protection  equipment. 


one-time  engineering  costs  for 
calculating  new  minimum  approach 
distances,  and  capital  costs  for  portable- 
protective-gaps.  Finally,  first-year  costs 
include  the  first  year’s  annual  costs  for 
installing  portable  protective  gaps,  the 
first  year’s  annual  costs  for  host- 
contractor  communication,  the  first 
year’s  annual  costs  for  job  briefings,  and 
the  first  year’s  annual  costs  of 
complying  with  existing  §  1910.269 
(other  than  training)  for  employees  not 
already  covered  by  §  1910.269.  These 
first  year  costs  total  $113.8  million  and 
are  summarized  in  Table  50. 


Table  50— First  Year  Costs 


Industry  code 

Industry  name 

Training 

Host-con¬ 
tractor  com¬ 
munication 

Job  briefing 

Other  costs  for 
employees  not 
already  cov¬ 
ered  by 
§1910.269 

Calculating  in¬ 
cident  energy 
and  arc-haz¬ 
ard  assess¬ 
ment  (arc-haz¬ 
ard  assess¬ 
ment) 

NAICS  234910  .. 

Water,  Sewer,  and  Pipeline  Construc¬ 
tion. 

$240,468 

$150,214 

$70,743 

$4,427 

NA 

NAICS  234920  .. 

Power  and  Communication  Trans¬ 
mission  Line  Construction. 

5,670,126 

1 ,891 ,463 

1 ,777,657 

121,855 

NA 

NAICS  234930  .. 

Industrial  Nonbuilding  Structure  Con¬ 
struction. 

22,591 

204,286 

70,999 

NA 

NA 

NAICS  234990  .. 

All  Other  Heavy  Construction  . 

1,132,361 

894,356 

424,921 

25,941 

NA 

NAICS  235310  .. 

Electrical  Contractors . 

3,519,375 

2,702,235 

1,545,162 

76,067 

NA 

NAICS  235910  .. 

Structural  Steel  Erection  Contractors  ... 

39,624 

47,763 

24,717 

NA 

NA 

NAICS  235950  .. 

Building  Equipment  and  Other  Machine 
Installation  Contractors. 

57,131 

44,957 

23,197 

NA 

NA 

NAICS  235990  .. 

All  Other  Special  Trade  Contractors  .... 

163,570 

124,535 

71 ,957 

NA 

NA 

NAICS  221110  .. 

Electric  Power  Generation . 

207,776 

2,397,541 

675,284 

NA 

1,910,206 

NAICS  221120  .. 

Electric  Power  Transmission,  Control, 
and  Distribution. 

383,402 

6,393,786 

1,144,815 

NA 

4,547,557 

NAICS  2211  . 

Major  Publicly  Owned  Utilities  . 

51,589 

571 ,626 

153,887 

NA 

1,126,003 

Various . 

Industrial  Power  Generators . 

33,561 

648,391 

306,992 

NA 

862,483 

SIC  0783  . 

Ornamental  Shrub  and  Tree  Services  .. 

114,631 

1 ,749,688 

407,227 

NA 

NA 

Total . 

1 1 ,636,205 

17,820,841 

6,697,557 

228,289 

8,446,249 
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Table  50— First  Year  Costs  (Continued) 


Industry  code 

Industry  name 

Provision  of 
appropriate 
arc-flash  pro¬ 
tective  equip¬ 
ment 

Use  of  har¬ 
nesses  in  aer¬ 
ial  lifts 

Upgrading  fall 
protection 
equipment 

MAD 

Total  first  year 
compliance 
costs 

NAICS  234910  .. 

Water,  Sewer,  and  Pipeline  Construc¬ 
tion. 

$687,227 

NA 

NA 

NA 

$1,153,078 

NAICS  234920  .. 

Power  and  Communication  Trans¬ 
mission  Line  Construction. 

18,546,383 

NA 

443,601 

NA 

28,451 ,085 

NAICS  234930  .. 

Industrial  Nonbuilding  Structure  Con¬ 
struction. 

823,855 

NA 

NA 

NA 

1,121,731 

NAICS  234990  .. 

All  Other  Heavy  Construction  . 

4,335,309 

NA 

NA 

NA 

6,812,888 

NAICS  235310  .. 

Electrical  Contractors . 

13,169,413 

NA 

NA 

NA 

21,012,253 

NAICS  235910  .. 

Structural  Steel  Erection  Contractors  ... 

222,458 

NA 

NA 

NA 

334,562 

NAICS  235950  .. 

Building  Equipment  and  Other  Machine 
Installation  Contractors. 

208,445 

NA 

NA 

NA 

333,729 

NAICS  235990  .. 

All  Other  Special  Trade  Contractors  .... 

662,120 

NA 

NA 

NA 

1,022,182 

NAICS  221110  .. 

Electric  Power  Generation  . 

7,269,449 

NA 

479,610 

NA 

12,939,866 

NAICS  221120  .. 

Electric  Power  Transmission,  Control, 
and  Distribution. 

12,364,959 

NA 

819,545 

3,198,950 

28,853,013 

NAICS  2211  . 

Major  Publicly  Owned  Utilities  . 

1 ,658,430 

NA 

109,585 

429,176 

4,100,296 

Various . 

Industrial  Power  Generators . 

3,057,416 

0 

199,318 

NA 

NA 

5,108,161 

2,536,461 

SIC  0783  . 

Ornamental  Shrub  and  Tree  Services  .. 

264,915 

NA 

NA 

Total . 

63,005,465 

464,233 

1 ,852,340 

3,628,126 

113,779,305 

Notes:  (1)  Totals  may  not  equal  the  sum  of  the  components  due  to  rounding. 
(2)  “NA”  =  Not  Applicable. 

Sources:  Office  of  Regulatory  Analysis,  OSHA  (see  text). 


16.  Economic  Feasibility  and  Impacts 

This  portion  of  the  analysis  presents 
OSHA’s  analysis  of  the  economic 
impacts  of  the  final  rule  and  an 
assessment  of  the  economic  feasibility 
of  compliance  with  the  requirements 
imposed  by  the  rulemaking.  To  assess 
the  types  and  magnitude  of  the 
economic  impacts  associated  with 
compliance  with  the  final  rule,  OSHA 
developed  quantitative  estimates  of  the 
economic  impact  of  the  requirements  on 
entities  in  each  of  the  affected 
industries.  OSHA  compared  the 
estimated  costs  of  compliance  presented 
previously  in  this  economic  analysis 
with  industry  revenues  and  profits  to 
provide  an  assessment  of  potential 
economic  impacts.  (Following  the 
as.ses.sment  of  potential  economic 
impacts,  OSHA  presents  a  separate 
analysis  of  the  economic  impacts  of  the 
final  rule  on  small  entities  as  part  of  the 
Final  Regulatory  Flexibility  Analy.sis.) 

Table  51  presents  data  on  the 
revenues  for  each  affected  industry, 
along  with  the  corresponding  industry 
profits  and  the  estimated  costs  of 
compliance  in  each  industry.  For  the 
FEA,  OSHA  updated  revenue  data  for 
the  1997  NAICS  and  SIC  categories  used 
in  the  CONSAD  analysis  using  the  U.S. 
Census  Bureau’s  1997  NAICS  and  1987 
SIC  Correspondence  Tables  [44],  the 
1997  NAICS  to  2002  NAICS 
Correspondence  Tables  [45],  and  the 
2002  NAICS  to  2007  NAICS 
Correspondence  Tables  [46].  As 


explained  earlier  in  this  FEA,  in  many 
cases,  a  single  1997  NAICS  code  maps 
to  multiple  2007  NAICS  codes  (see  the 
discussion  rmder  the  heading  “Profile  of 
Affected  Industries”).  Revenue  data  is 
drawn  from  the  U.S.  Census’  Statistics 
of  U.S.  Businesses  [43].  In  most  cases, 
once  OSHA  matched  a  1997  category 
with  its  corresponding  2007  categories, 
OSHA  averaged  revenue  for  the  2007 
NAICS  categories  to  produce  a  single 
updated  estimate  for  the  1997  NAICS 
category.  In  the  case  of  Electric  Power 
Generation  (1997  NAICS  221110)  and 
Electric  Power  Transmission,  Control, 
and  Distribution  (1997  NAICS  221120), 
however,  the  updated  estimates  for  the 
respective  1997  NAICS  categories  are 
the  sum  of  the  corresponding  2007 
NAICS  categories.  After  updating  the 
revenue  data,  OSHA  calculated  the 
average  revenue  per  establishment  for 
each  1997  NAICS  or  SIC  category  by 
dividing  the  updated  data  for  each 
category  by  the  updated  estimate  of  total 
establishments  in  each  1997  category. 
Then,  to  estimate  the  weighted  average 
revenues  and  profits  for  affected 
establishments,  OSHA  multiplied  the 
revenue  per  establishment  by  the 
updated  estimate  of  affected 
establishments  in  each  1997  NAICS 
category  572  (gee  Table  19). 


572  In  most  affected  industry  sectors,  the  earlier 
NAICS  code  fragmented  into  several  different 
NAICS  codes  that  would  be  difficult  to  reassemble. 
In  the  case  of  the  Electric  Power  Generation  (1997 
NAICS  221110)  and  Electric  Power  Transmission, 


Generally,  the  Agency  assumed  that 
the  revenue  profiles  of  affected 
establishments  mirrored  the  profiles  of 
the  other  establishments  in  the 
designated  NAICS  codes.  However, 
CONSAD’s  industry  profile  evidenced 
significantly  larger  than  average  affected 
establishments  for  Electrical  Contractors 
(NAICS  235310)  and  Ornamental  Shrub 
and  Tree  Services  (SIC  0783),  as  the 
affected  establishments  in  these  two 
industries  had  more  “power  workers” 
than  the  average  number  of  employees 
per  establishment  for  all  establishments 
in  those  industries.  For  these  two 
industries,  the  Agency  increased  the 
average  revenues  by  the  respective 
ratios  of  power  workers  to  total  average 
employees. 

In  addition,  in  the  case  of  these  two 
indu.stries,  the  Agency  needed  to  further 
adjn.st  the  estimated  revenue  profile  to 
better  match  the  e.stablishments  that  the 
final  standard  would  affect.  First,  the 
Agency  determined  that  the 
establishments  and  firms  in  the 
Electrical  Contractors  industry  (NAICS 
235310),  on  average,  do  only  a  small 
portion  of  their  work  on  electric  power 
installations  covered  by  the  final 
standard.  OSHA  based  this 
determination,  in  part,  on  the  NAICS 
definitions — if  the  establishments  did 


Control,  and  Distribution  (1997  NAICS  221120) 
industries,  however,  the  NAICS  codes  still  largely 
align  with  their  earlier  version.  For  this  reason, 
OSHA  estimated  revenues  for  these  two  industries 
than  for  the  other  affected  industries. 
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most  of  their  work  on  electric  utility 
systems,  the  establishments  would  be  in 
another  NAICS  code.  Moreover,  the 
Agency  believes  that  Electrical 
Contractors  (NAICS  235310)  affected  by 
the  final  rule  are  different  in  kind  than 
Electrical  Contractors  (NAICS  235310) 
not  affected  by  the  final  rule,  as  those 
affected  by  the  final  rule  are  part  of  a 
small  minority  of  specialized  firms  and 
establishments  in  NAICS  235310  that  do 
high-voltage  work  and  are  larger  and 
invest  in  more  specialized  capital 
equipment  than  the  typical  small 
electrical  contractor  (which  typically 
does  only  low-voltage  work  in  settings 
such  as  residential  construction).  Based 
on  these  factors,  the  Agency  assumed 
that  power  workers  comprise  only  25 
percent  of  the  typical  workforce  in 
establishments  that  are  in  the  Electrical 
Contractors  industry  and  that  the  final 
rule  affects.  The  Agency  also  assumed 


that  the  relevant  revenue  figures  for 
these  establishments  and  for  firms 
controlling  these  establishments  would 
be  four  times  those  of  the  average 
electrical  contractor. 

Second,  as  discussed  under  the 
heading  “Profile  of  Affected  Industries,” 
earlier  in  this  section  of  the  preamble, 
the  affected  establishments  in  the 
Ornamental  Shrub  and  Tree  Services 
industry  (SIC  0783)  are  primarily  large 
establishments  having  20  or  more 
employees.  The  size  of  affected 
establishment  is  decidedly  different 
from  the  average  in  the  industry,  which, 
the  Profile  of  Affected  Industries  shows, 
consists  mostly  of  small  establishments 
having  fewer  than  20  employees. 
Therefore,  to  analyze  the  economic 
impact  for  the  Ornamental  Shrub  and 
Tree  Services  industry  (SIC  0783),  the 
Agency  used  the  projected  economic 
profile  of  the  affected  set  of 
establishments,  as  opposed  to  that  of  all 


establishments,  in  the  industry. 
(Consistent  with  this  approach,  for  the 
analysis  of  firms  with  fewer  than  20 
employees,  the  analysis  incorporated 
only  the  information  from  this  small 
subset  of  smaller  establishments.) 

To  calculate  profit  rates,  OSHA  used 
data  from  the  Internal  Revenue  Service’s 
(IRS)  Corporation  Sourcebook,  which 
contains  accounting  information  for  the 
various  industries  established  by  the 
NAICS  system.  OSHA  calculated  profit 
rates  using  IRS  data  for  each  year  from 
2000  through  2006  and  averaged  these 
rates  to  produce  an  average  profit  rate 
for  each  2007  NAICS.  OSHA  then 
averaged  the  profit  rates  for  each  2007 
NAICS  to  produce  an  estimate  for  the 
profit  rate  for  each  of  the  1997  NAICS, 
consistent  with  the  original  CONSAD 
analysis.  OSHA  then  multiplied  the 
updated  revenue  estimates  by  the  profit 
rate  to  determine  profits. 


Table  51— Costs  as  a  Percent  of  Revenues  and  Profits  for  Affected  Establishments 


Industry  code 

Industry  name 

Number  of 
affected  est. 

Costs  per 
affected  est. 

Revenues  per 
est. 

Profits  per  est. 

Costs  as  a 
percent  of 
revenues 

Costs  as  a 
percent  of 
profits 

NAICS  234910  .. 

Water,  Sewer,  and 
Pipeline  Construc¬ 
tion. 

1,021 

$456 

$8,513,020 

$444,380 

0.005 

0.103 

NAICS  234920  .. 

Power  and  Commu¬ 
nication  Trans¬ 
mission  Line  Con¬ 
struction. 

3,412 

3,086 

5,973,947 

31 1 ,840 

0.052 

0.990 

NAICS  234930  .. 

Industrial  Nonbuilding 
Structure  Construc¬ 
tion. 

321 

1,544 

8,616,909 

434,005 

0.018 

0.356 

NAICS  234990  .. 

All  Other  Heavy  Con¬ 
struction. 

791 

3,545 

3,426,792 

166,062 

0.103 

2.135 

NAICS  235310  .. 

Electrical  Contractors 

1,945 

4,438 

6,231 ,556 

269,203 

0.071 

1.648 

NAICS  235910  .. 

Structural  Steel  Erec¬ 
tion  Contractors. 

786 

174 

2,346,498 

103,715 

0.007 

0.168 

NAICS  235950  .. 

Building  Equipment 
and  Other  Machine 
Installation  Con¬ 
tractors. 

1,148 

114 

3,463,515 

153,087 

0.003 

0.075 

NAICS  235990  .. 

All  Other  Special 

Trade  Contractors. 

3,150 

125 

2,948,895 

135,944 

0.004 

0.092 

NAICS  221110  .. 

Electric  Power  Gen¬ 
eration. 

2,171 

2,733 

101 ,021,115 

19,113,195 

0.003 

0.014 

NAICS  221120  .. 

Electric  Power  Trans¬ 
mission,  Control, 
and  Distribution. 

7,440 

1,874 

44,202,675 

4,181,573 

0.004 

0.045 

NAICS  2211  . 

Major  Publicly  Owned 
Utilities. 

927 

1,846 

48,441,576 

NA 

0.004 

NA 

Various  . 

Industrial  Power  Gen¬ 
erators. 

913 

2,298 

2,819,000 

ND 

0.082 

ND 

SIC  0783  . 

Ornamental  Shrub 
and  T ree  Services. 

381 

5,867 

5,259,031 

274,424 

0.112 

2.138 

Total . 

24,407 

2,029 

27,018,684 

3,101,847 

0.008 

0.065 

Notes:  (1)  Totals  may  not  equal  the  sum  of  the  components  due  to  rounding. 

(2)  “NA”  =  Not  Applicable. 

(3)  “ND”  =  No  Data  is  available. 

Sources:  CONSAD  [5],  IRS  [15],  U.S.  Census  [43,  44,  45,  46]. 


As  is  evident  from  the  data  presented  with  the  present  rulemaking  are  not 

in  Table  51,  the  costs  of  compliance  large  in  relation  to  the  corresponding 


annual  financial  flows  associated  with 
the  regulated  activities.  The  estimated 
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costs  of  compliance  represent  about 
0.008  percent  of  revenues  and  0.065 
percent  of  profits,  on  average,  across  all 
entities;  compliance  costs  do  not 
represent  more  than  about  0.11  percent 
of  revenues  or  more  than  about  2.14 
percent  of  profits  in  any  affected 
industry. 

The  economic  impact  of  the  present 
rulemaking  is  most  likely  to  consist  of 
a  small  increase  in  prices  for  electricity 
of  about  0.008  percent,  on  average.  It  is 
unlikely  that  a  price  increase  of  the 
magnitude  of  0.008  percent  will 
significantly  alter  the  services 
demanded  by  the  public  or  any  other 
affected  customers  or  intermediaries.  If 
the  regulated  community  can 
substantially  recoup  the  compliance 
costs  of  the  present  rulemaking  with 
such  a  minimal  increase  in  prices,  there 
may  be  little  effect  on  profits. 

In  general,  it  is  unlikely  that  most 
establishments  could  pass  none  of  the 
compliance  costs  along  in  the  form  of 
increased  prices.  In  the  event  that 
unusual  circumstances  may  inhibit  even 
a  price  increase  of  0.11  percent,  the 
maximum  reduction  in  profits  in  any  of 
the  affected  industries  would  be  about 
2.14  percent. 

QSHA  established  a  minimum 
threshold  of  annualized  costs  equal  to  1 
percent  of  annual  revenues  and  10 
percent  of  annual  profits.  OSHA  also 
determined  that  costs  below  this 
minimum  threshold  will  not  threaten 
the  economic  viability  of  an  affected 
industry.  Table  51  shows  that  the 
estimated  annualized  cost  of  the  final 
rule  is,  on  average,  equal  to  only  0.008 
percent  of  annual  revenue  and  0.065 
percent  of  annual  profit,  far  below  the 
minimum  threshold.  Similarly,  there  is 
no  individual  affected  industry  in 
which  the  annualized  costs  of  the  final 
rule  approaches  1  percent  of  annual 
revenues  or  10  percent  of  annual  profits. 
The  industries  with  the  highest  cost 
impacts,  NAICS  234990  (All  Other 
Heavy  Construction)  and  SIC  0783 
(Ornamental  Shrub  and  Tree  Services), 
have  cost  impacts  as  a  percentage  of 
revenues  of  only  about  0.1  percent  each 


One  commenter  questioned  the  ability  of 
electric  cooperatives  to  adjust  their  rates,  as  they  are 
“highly  regulated”  (Ex.  0173).  The  commenter 
asserted  that  it  could  take  more  than  a  year  to  raise 
rates,  if  at  all. 

The  Agency  does  not  assume  cost  pass-through  in 
establishing  economic  feasibility:  the  estimate  of 
costs  as  a  percentage  of  profits  represents  the 
possibility  that  there  is  no  cost  pass-through. 
Moreover,  for  this  rulemaking,  the  profit  impacts 
M'ould  be  small.  Finally,  this  economic-impact 
analysis  captures  ongoing  issues  for  economic 
feasibility,  not  just  the  first  year.  If  it  takes  a  year 
or  two  to  raise  prices,  this  is  well  within  the  realm 
of  possibilities.  Industries  may  not  be  able  to  raise 
prices  immediately  for  a  variety  of  reasons — for 
market,  as  well  as  regulatory,  reasons. 


and  cost  impacts  as  a  percentage  of 
profits  of  only  about  2  percent  each. 

Based  on  these  results,  there  would  be 
no  threat  to  the  economic  viability  of 
any  affected  industry  even  if  the  costs 
of  the  final  rule  were  nine  times  higher 
than  OSHA  estimated,  as  the  highest 
cost  impact  as  a  percentage  of  revenues 
in  any  affected  industry  would  still  be 
less  than  1  percent.  Furthermore,  the 
costs  of  the  final  rule  would  have  to  be 
five  times  higher  than  OSHA  estimated 
for  the  cost  impact  as  a  percentage  of 
revenues  in  any  affected  industry  to 
approach  10  percent,  the  point  at  which 
further,  more  detailed,  examination  is 
needed  to  determine  if  the  final  rule 
might  threaten  the  economic  viability  of 
any  affected  industry.  For  these  reasons, 
the  Agency  believes  that  the  finding  of 
economic  feasibility  is  robust  for  this 
rulemaking.  A  simple  sensitivity 
analysis  of  the  results  finds  that  even  if 
aggregate  costs  were  several  times  larger 
than  those  estimated  here,  the  rule 
would  still  be  economically  feasible. 

In  profit-earning  entities, 
establishments  generally  can  absorb 
compliance  costs  through  a  combination 
of  increases  in  prices  and  reduction  in 
profits.  The  extent  to  which  the  impacts 
of  cost  increases  affect  prices  or  profits 
depends  on  the  price  elasticity  of 
demand  for  the  products  or  services 
produced  and  sold  by  the  entity. 

Price  elasticity  of  demand  refers  to  the 
relationship  between  changes  in  the 
price  charged  for  a  product  and  the 
resulting  changes  in  the  demand  for  that 
product.  A  greater  degree  of  elasticity  of 
demand  implies  that  an  entity  or 
industry  is  less  able  to  pass  increases  in 
costs  through  to  its  customers  in  the 
form  of  a  price  increase  and,  therefore, 
must  absorb  more  of  the  cost  increase 
through  a  reduction  in  profits. 

Given  the  small  incremental  increases 
in  prices  potentially  resulting  from 
compliance  with  the  final  rule,  and  the 
lack  of  readily  available  substitutes  for 
the  products  and  services  provided  by 
the  covered  industries,  demand  is  likely 
to  be  sufficiently  inelastic  in  each 
affected  industry  to  enable  entities  to 
substantially  offset  compliance  costs 
through  minor  price  increases  without 
experiencing  any  significant  reduction 
in  total  revenues  or  in  net  profits. 

For  the  economy  as  a  whole,  OSHA 
expects  the  economic  impact  of  the 
present  rulemaking  to  be  both  an 
increase  in  the  efficiency  of  production 
of  goods  and  services  and  an 
improvement  in  the  welfare  of  society. 
First,  as  demonstrated  by  the  analysis  of 
costs  and  benefits  associated  with 
compliance  with  the  requirements  of  the 
final  rule,  OSHA  expects  that  societal 
welfare  will  increase  as  a  result  of  these 


standards  because  the  benefits  achieved 
clearly  and  strongly  justify  the  relatively 
small  costs.  The  impacts  of  the  final  rule 
involve  net  benefits  of  over  $100  million 
achieved  in  a  relatively  cost-effective 
manner. 

Second,  until  now,  society 
externalized  many  of  the  costs 
associated  with  the  injuries  and 
fatalities  resulting  from  the  risks 
addressed  by  the  final  rule.  That  is,  the 
costs  incurred  by  society  to  supply 
certain  products  and  services  associated 
with  electric  power  generation, 
transmission,  and  distribution  work  did 
not  fully  reflect  in  the  prices  of  those 
products  and  services.  Workers  who 
suffer  the  consequences  associated  with 
the  activities  causing  these  risks  partly 
bore  the  costs  of  production.  To  the 
extent  society  externalizes  fewer  of 
these  costs,  the  price  mechanism  will 
enable  the  market  to  result  in  a  more 
efficient  allocation  of  resources.  Note 
that  reductions  in  externalities  alone  do 
not  necessarily  increase  efficiency  or 
social  welfare  unless  the  associated 
benefits  outweigh  the  costs  of  achieving 
the  reductions. 

OSHA  concludes  that  compliance 
with  the  requirements  of  the  final  rule 
is  economically  feasible  in  every 
affected  industry.  The  Agency  based 
this  conclusion  on  the  criteria 
established  by  the  OSH  Act,  as 
interpreted  in  relevant  case  law.  In 
general,  the  courts  hold  that  a  standard 
is  economically  feasible  if  there  is  a 
reasonable  likelihood  that  the  estimated 
costs  of  compliance  “will  not  threaten 
the  existence  or  competitive  structure  of 
an  industry,  even  if  it  does  portend 
disaster  for  some  marginal  firms” 

[United  Steelworkers  of  America  v. 
Marshall,  647  F.2d  1189, 1272  (D.C.  Cir. 
1980)).  As  demonstrated  by  this  Final 
Economic  Analysis  and  the  supporting 
evidence,  the  potential  impacts 
associated  with  achieving  compliance 
with  the  final  rule  fall  well  within  the 
bounds  of  economic  feasibility  in  each 
industry.  OSHA  does  not  expect 
compliance  with  the  requirements  of  the 
final  rule  to  threaten  the  viability  of 
entities  or  the  existence  or  competitive 
structure  of  any  of  the  affected 
industries.  No  comm  enters  suggested 
that  the  regulation  would  not  be 
economically  feasible. 

In  addition,  based  on  an  analysis  of 
the  costs  and  economic  impacts 
associated  with  this  rulemaking,  OSHA 
concludes  that  the  effects  of  the  final 
rule  on  international  trade, 
employment,  wages,  and  economic 
growth  for  the  United  States  will  be 
negligible. 
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17.  Statement  of  Energy  Effects 

As  required  by  Executive  Order  13211 
and  in  accordance  with  the  guidance  for 
implementing  Executive  Order  13211 
and  with  the  definitions  provided 
therein  as  prescribed  by  the  Office  of 
Management  and  Budget,  OSHA 
analyzed  the  final  rule  with  regard  to  its 
potential  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy.  As  a  result  of  this  analysis, 
OSHA  determined  that  this  action  is  not 
a  significant  energy  action  as  defined  by 
the  relevant  0MB  guidance. 

H.  Final  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act,  as 
amended  in  1996,  requires  the 
preparation  of  a  Final  Regulatory 
Flexibility  Analysis  (FRFA)  for  certain 
rules  (5  U.S.C.  601-612).  Under  the 
provisions  of  the  law,  each  such 
analysis  must  contain; 

1 .  A  succinct  statement  of  the  need 
for,  and  objectives  of,  the  rule; 

2.  A  summary  of  the  significant  issues 
raised  by  tbe  public  comments  in 
response  to  the  initial  regulatory 
flexibility  analysis,  a  summary  of  the 
assessment  of  the  agency  of  such  issues, 
and  a  statement  of  any  changes  made  in 
the  final  rule  as  a  result  of  such 
comments; 

3.  A  description  and  an  estimate  of 
the  number  of  small  entities  to  which 
the  rule  will  apply  or  an  explanation  of 
why  no  such  estimate  is  available; 

4.  A  description  of  the  projected 
reporting,  recordkeeping,  and  other 
compliance  requirements  of  the  rule, 
including  an  estimate  of  the  classes  of 
small  entities  that  will  be  subject  to  the 
requirement  and  the  type  of  professional 
skills  necessary  for  preparation  of  the 
report  or  record;  and 

5.  A  description  of  the  steps  the 
agency  took  to  minimize  the  significant 
economic  impact  on  small  entities 
consistent  with  the  stated  objectives  of 
applicable  statutes,  including  a 
statement  of  the  factual,  policy,  and 
legal  reasons  for  selecting  the  alternative 
adopted  in  the  final  rule  and  why  the 
agency  rejected  each  one  of  the  other 
significant  alternatives  to  the  rule 
considered  by  the  agency  that  affect  the 
impact  on  small  entities. 

The  Regulatory  Flexibility  Act  further 
states  that  an  agency  may  perform  the 
required  elements  of  the  FRFA  in 
conjunction  with,  or  as  part  of,  any 
other  agenda  or  analysis  required  by  any 
other  law  if  such  other  analysis  satisfies 
the  relevant  requirements. 

1.  A  Succinct  Statement  of  the  Need  for, 
and  Objectives  of,  the  Rule 

The  primary  objective  of  the  final  rule 
is  to  provide  an  increased  degree  of 


occupational  safety  for  employees 
performing  electric  power  generation, 
transmission,  and  distribution  work.  As 
stated  earlier,  the  final  rule  will  prevent 
an  estimated  119  injuries  and  about  20 
fatalities  annually  through  compliance 
with  the  final  rule,  in  addition  to 
injuries  and  fatalities  prevented  through 
compliance  with  existing  standards. 

Another  objective  of  the  present 
rulemaking  is  to  provide  updated,  clear, 
and  consistent  safety  standards 
regarding  electric  power  generation, 
transmission,  and  distribution  work  to 
relevant  employers  and  employees  and 
interested  members  of  the  public.  The 
final  rule  is  easier  to  understand  and  to 
apply  than  existing  standards,  which 
will  improve  safety  by  facilitating 
compliance. 

2.  A  Summary  of  the  Significant  Issues 
Raised  by  the  Public  Comments  in 
Response  to  the  Initial  Regulatory 
Flexibility  Analysis,  a  Summary  of  the 
Assessment  of  the  Agency  of  Such 
Issues,  and  a  Statement  of  Any  Changes 
Made  in  the  Final  Rule  as  a  Result  of 
Such  Comments 

Few  public  commenters  focused  on 
the  specific  results  of  the  Initial 
Regulatory  Flexibility  Analysis.  OSHA 
responds  to  the  few  issues  raised  by  the 
commenters  elsewhere  in  this  FEA. 

3.  A  Description  and  an  Estimate  of  the 
Number  of  Small  Entities  To  Which  the 
Rule  Will  Apply  or  an  Explanation  of 
Why  No  Such  Estimate  Is  Available 

OSHA  completed  an  analysis  of  the 
type  and  number  of  small  and  very 
small  entities  to  which  the  final  rule 
will  apply.  Relying  on  the  Small 
Business  Administration  definitions 
[51],  OSHA  estimated  the  number  of 
firms  in  the  construction  and 
Ornamental  Shrub  and  Tree  Services 
(SIC  0783)  industries  that  are  small 
businesses  based  on  revenue  and 
estimated  the  number  of  firms  in  the 
utilities  industries  that  are  small 
businesses  based  on  sales  (in  megawatt- 
hours).  With  the  exception  of  Major 
Publically  Owned  Utilities,  the  Agency 
converted  definitions  based  on 
megawatt-hours  to  revenue  cutoffs  using 
the  EIA’s  Form  EIA-860  Database 
Annual  Electric  Generator  Report, 
which  estimates  the  average  revenue  per 
mega  watt-hour  to  be  $99.59  [49]. 
Multiplying  $99.59  by  the  4-million 
megawatt-hour  cutoff  in  the  SBA 
definitions  suggests  a  revenue  cutoff  for 
small  utilities  of  $398,363,132.  After 
determining  revenue  cutoffs  implied  by 
the  SBA  definitions  for  every  affected 
NAICS,  OSHA  found  the  revenue  of  the 
largest  employment-size  class  in  the 
U.S.  Census’  Statistics  of  U.S. 


Businesses  [43]  equal  to,  or  smaller 
than,  the  revenue  implied  in  the  SBA 
definition  and  then  designated  entities 
of  that  size  or  smaller  as  “small.” 

In  the  case  of  Major  Publicly  Owned 
Utilities,  as  explained  earlier  in  this 
FEA,  OSHA  estimates,  based  on  EIA’s 
Form-861  Annual  Electric  Power 
Industry  Report,  that  there  are  now  277 
firms  that  are  major  publicly  owned 
utilities  [50].  (See  the  discussion  under 
the  heading  “Profile  of  Affected 
Industries,”  earlier  in  this  section  of  the 
preamble).  Of  the  277  Major  Publicly 
Owned  Utilities  in  the  EIA  Form-861 
database,  261  have  sales  of  less  than  4- 
million  megawatt-hours,  and  16  have 
sales  of  more  than  4-million  megawatt- 
hours.  OSHA  did  not  convert  this  sales 
data  to  a  revenue  or  employment-size 
class  equivalent  because  EIA’s  Form  861 
database  does  not  include  employment 
data  and  because  the  U.S.  Census’ 
Statistics  of  U.S.  Businesses  does  not 
include  data  for  Major  Publicly  Owned 
Utilities  distinct  from  nonmajor  or 
privately  owned  utilities.  Thus,  OSHA 
used  the  4-million  megawatt-hour  cutoff 
in  the  SBA  definitions  to  designate  as 
small  the  261  entities  with  sales  of  less 
than  4  million  megawatt-hours. 

Table  52  summarizes  the  small 
business  definitions  discussed  herein. 

For  small  entities,  OSHA  estimates 
the  total  cost  of  the  final  rule  per  small 
firm  to  be  $3,159.  (See  Table  53.) 

To  assess  the  potential  economic 
impact  of  the  rule  on  small  entities, 
OSHA  calculated  the  ratios  of 
compliance  costs  to  profits  and  to 
revenues.  Table  53  presents  these  ratios 
for  each  affected  industry.  OSHA 
expects  that,  among  small  firms 
potentially  affected  by  tbe  rule,  the 
average  increase  in  prices  necessary  to 
completely  offset  the  compliance  costs 
will  be  less  than  0.138  percent  in  any 
individual  affected  industry  and  an 
average  of  0.010  percent  for  all  affected 
industries. 

Only  to  the  extent  that  such  price 
increases  are  not  possible  would  there 
be  any  effect  on  the  average  profits  of 
small  firms.  Even  in  the  unlikely  event 
that  these  firms  could  not  pass  the  costs 
through,  the  firms  could  absorb  the 
compliance  costs  completely  through  an 
average  reduction  in  profits  of  no  more 
than  2.9  percent  in  any  single  affected 
industry  and  through  an  average 
reduction  in  profits  of  0.086  percent  in 
all  affected  industries. 

OSHA  also  separately  examined  the 
impact  of  the  final  rule  on  very  small 
entities,  defined  as  entities  with  fewer 
than  20  employees.  In  the  proposed 
rule,  the  numbers  presented  in  the 
CONSAD  report  for  small,  large,  and 
total  establishments  were  from  the  1997 
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IJ.S.  Economic  Census.  For  this  FEA, 
OSHA  used  the  U.S.  Census  Bureau’s 
2007  Statistics  of  U.S.  Businesses  [43]  to 
update  the  numbers  used  in  the  PRIA. 
Based  on  these  data,  OSHA  estimated 
that  the  final  rule  would  affect  a  total  of 
approximately  11,004  very  small  firms. 
Table  54  presents  the  estimated  number 
of  affected  very  small  firms  in  each 
industry. 

OSHA  modified  the  analysis  it  made 
in  the  PRIA  to  accurately  reflect  the 
number  of  affected  very  small  entities, 
as  well  as  compliance  costs,  revenues, 
and  profits  per  affected  entity.  In 
general,  OSHA  assumed  that  the  profile 
of  the  affected  firms  mirrored  the  profile 


of  rest  of  industry.  However,  in  the  case 
of  Ornamental  Tree  and  Shrub  Services, 
SIC  0723,  the  Agency  recognized  that 
the  limited  number  of  very  small 
entities  actually  involved  in  line- 
clearance  tree  trimming  was  atypical  for 
the  industry,  as  very  small  entities 
involved  in  line-clearance  tree  trimming 
have  significantly  more  employees  than 
the  average  firm  in  this  SIC  category. 
Corresponding  to  their  relatively  larger 
employment,  very  small  entities 
involved  in  line-clearance  tree  trimming 
likely  have  larger  revenue  than  the 
average  firm  in  the  industry. 

OSHA  calculated  the  ratios  of 
compliance  costs  to  profits  and  to 

Table  52— Small  Business  Definitions 


revenues  for  very  small  firms.  Table  54 
presents  these  ratios  for  each  affected 
industry.  OSHA  expects  that,  among 
very  small  firms  affected  by  the  final 
rule,  the  average  increase  in  prices 
necessary  to  completely  offset  the 
compliance  costs  will  be  0.040  percent. 

Only  to  the  extent  that  such  price 
increases  are  not  possible  would  there 
be  any  effect  on  the  average  profits  of 
small  firms.  Even  in  the  unlikely  event 
that  these  firms  could  not  pass  the  costs 
through,  the  firms  could  absorb  the 
compliance  costs  completely  through  an 
average  reduction  in  profits  of  less  than 
0.040  percent. 


CONSAD/1997 

NAICS 


234910 


234920 

237120 


234990 


235310 

235910 


CONSAD  industry 
name 

2002/2007 

NAICS 

2002/2007  industry 
name 

SBA  size  standard 
($  miliion  or  mega  watt- 
hours,  as 
applicable) 

Equivalent 
revenue 
($  million) 

Equivalent 
employment 
size  category 
(max. 

employees) 

Water,  Sewer,  and 
Pipeline  Construction. 

237110 

Water  and  Sewer 

Line  and  Related 
Structures  Con¬ 
struction. 

$33.5  . 

NA 

100 

237120 

Oil  and  Gas  Pipeline 
and  Related 
Structures  Con¬ 
struction. 

33.5  . 

NA 

100 

Power  and  Commu¬ 
nication  Trans¬ 
mission  Line  Con¬ 
struction. 

237130 

Power  and  Commu¬ 
nication  Line  and 
Related  Structures 
Construction. 

33.5  . 

NA 

All 

Industrial  Nonbuilding 
Structure  Construc¬ 
tion. 

236210 

Industrial  Building 
Construction. 

33.5  . 

NA 

100 

237120 

Oil  and  Gas  Pipeline 
and  Related 
Structures  Con¬ 
struction. 

33.5  . 

NA 

100 

237130 

Power  and  Commu¬ 
nication  Line  and 
Related  Structures 
Construction. 

33.5  . 

NA 

All 

All  Other  Heavy  Con¬ 
struction. 

236210 

Industrial  Building 
Construction. 

33.5  . 

NA 

100 

237110 

Water  and  Sewer 

Line  and  Related 
Structures  Con¬ 
struction. 

33.5  . 

NA 

100 

237990 

Other  Heavy  and 

Civil  Engineering 
Construction. 

33.5  . 

NA 

500 

238910 

Site  Preparation 
Contractors. 

14.0  . 

NA 

100 

238990 

All  Other  Specialty 
Trade  Contractors. 

14.0  . 

NA 

100 

Electrical  Contractors  .. 

238210 

Electrical  Contrac¬ 
tors. 

14.0  . 

NA 

100 

Structural  Steel  Erec¬ 
tion  Contractors. 

238120 

Structural  Steel  and 
Precast  Concrete 
Contractors. 

14.0  . 

NA 

100 

238190 

Other  Foundation, 
Structure,  and 
Building  Exterior 
Contractors. 

14.0  . 

NA 

100 
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Table  52— Small  Business  Definitions— Continued 


CONSAD/1997 

NAICS 

CONSAD  industry 
name 

2002/2007 

NAICS 

2002/2007  industry 
name 

SBA  size  standard 
($  million  or  mega  watt- 
hours,  as 
applicable) 

Equivalent 
revenue 
($  million) 

Equivalent 
employment 
size  category 
(max. 

employees) 

235950  . 

Building  Equipment 

238290 

Other  Building 

14.0  . 

NA 

100 

and  Other  Machine 

Equipment  Con- 

Installation  Contrac¬ 
tors. 

tractors. 

235990  . 

All  Other  Special  Trade 

236220 

Commercial  and  In- 

33.5  . 

NA 

100 

Contractors. 

stitutional  Building 
Construction. 

237990 

Other  Heavy  and 

33.5  . 

NA 

500 

Civil  Engineering 
Construction. 

238190 

Other  Foundation, 

14.0  . 

NA 

100 

Structure,  and 
Building  Exterior 
Contractors. 

238290 

Other  Building 

14.0  . 

NA 

100 

Equipment  Con¬ 
tractors. 

238390 

Other  Building  Fin¬ 
ishing  Contractors. 

14.0  . 

NA 

100 

238910 

Site  Preparation 
Contractors. 

14.0  . 

NA 

100 

238990 

All  Other  Specialty 
Trade  Contractors. 

14.0  . 

NA 

100 

221110  . 

Electric  Power  Genera- 

221111 

Hydroelectric  Power 

4  million  mega  watt- 

398.4 

All 

tion. 

Generation. 

hours. 

221112 

Fossil  Fuel  Electric 

4  million  mega  watt- 

398.4 

500 

Power  Generation. 

hours. 

221113 

Nuclear  Electric 

4  million  mega  watt- 

398.4 

500 

Power  Generation. 

hours. 

221119 

Other  Electric  Power 

4  million  mega  watt- 

398.4 

All 

Generation. 

hours. 

221120  . 

Electric  Power  Trans- 

221121 

Electric  Bulk  Power 

4  million  mega  watt- 

398.4 

All 

mission.  Control,  and 

Transmission  and 

hours. 

Distribution. 

221122 

Control. 

Electric  Power  Dis- 

4  million  mega  watt- 

398.4 

500 

tribution. 

hours. 

2211  . 

Major  Publicly  Owned 

2211 

Major  Publicly 

4  million  mega  watt- 

NA 

NA 

Utilities. 

Owned  Utilities. 

hours. 

SIC  0783  . 

Ornamental  Shrub  and 

561730 

Landscaping  Serv¬ 
ices. 

7.0  . 

NA 

100 

T ree  Services. 

Note:  “NA”  =  Not  Applicable. 

Sources:  EIA  [49,  50],  SBA  [51],  U.S.  Census  [43,  44,  45,  46], 


Table  53— Costs  as  a  Percent  of  Revenues  and  Profits  for  Affected  Small  Entities  (as  Defined  by  SBA) 


Industry  code 

Industry  name 

Affected 

small 

firms 

Compliance 
costs 
per  firm 

Revenues 
per  firm 

Profits 
per  firm 

Costs  as  a 
percent  of 
revenues 

Costs  as  a 
percent  of 
profits 

NAICS  234910  . 

Water,  Sewer,  and  Pipeline  Construc¬ 
tion. 

968 

$465 

$8,846,770 

$461,801 

0.005 

0.101 

NAICS  234920  . 

Power  and  Communication  Trans¬ 
mission  Line  Construction. 

3,347 

3,147 

6,736,654 

351,653 

0.047 

0.895 

NAICS  234930  . 

Industrial  Nonbuilding  Structure  Con¬ 
struction. 

304 

1,574 

9,022,755 

454,446 

0.017 

0.346 

NAICS  234990  . 

All  Other  Heavy  Construction  . 

768 

3,605 

3,466,142 

167,969 

0.104 

2.146 

NAICS  235310  . 

Electrical  Contractors . 

1,903 

4,474 

6,236,853 

269,432 

0.072 

1.660 

NAICS  235910  . 

Structural  Steel  Erection  Contractors  .... 

760 

176 

2,310,169 

102,109 

0.008 

0.172 

NAICS  235950  . 

Building  Equipment  and  Other  Machine 
Installation  Contractors. 

921 

138 

3,896,757 

172,237 

0.004 

0.080 

NAICS  235990  . 

All  Other  Special  Trade  Contractors . 

3,063 

127 

3,046,117 

140,426 

0.004 

0.090 

NAICS  221110  . 

Electric  Power  Generation  . 

530 

9,477 

283,932,698 

53,720,066 

0.003 

0.018 

NAICS  221120  . 

Electric  Power  Transmission,  Control, 
and  Distribution. 

1,134 

11,320 

162,314,688 

15,354,970 

0.007 

0.074 

NAICS  2211  . 

Major  Publicly  Owned  Utilities  . 

261 

6,177 

NA 

162,113,144 

NA 

NA 

0.004 

NA 

Various  . 

Industrial  Power  Generators  . 

0 

NA 

NA 

NA 

SIC  0783  . 

Ornamental  Shrub  and  Tree  Services  ... 

303 

7,231 

5,259,210 

225,620 

0.138 

3.205 

Total  . 

14,263 

3,159 

30,956,353 

3,437,179 

0.010 

0.092 

Notes:  (1)  Totals  may  not  equal  the  sum  of  the  components  due  to  rounding. 
(2)  "NA”  =  Not  Applicable. 
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Sources;  CONSAD  [5],  EIA  [49,  50],  IRS  [15],  SBA  [51],  U.S.  Census  [43,  44,  45,  46]. 


Table  54— Costs  as  a  Percent  of  Revenues  and  Profits  for  Affected  Very  Small  Entities  (Those  With 

Fewer  Than  20  Employees) 


Industry  code 

Industry  name 

Affected  firms 
with  fewer 
than  20 
employees 

Compliance 
costs  per 
firm 

Revenues  per 
Firm 

Profits  per 
Firm 

Costs  as  a 
percent  of 
'revenues 

Costs  as  a 
percent  of 
profits 

NAICS  234910  . 

Water,  Sewer,  and  Pipeline  Construc¬ 
tion. 

759 

$220 

$1,088,731 

$56,832 

0.020 

0.388 

NAICS  234920  . 

Power  and  Communication  Trans¬ 
mission  Line  Construction. 

2,651 

1,187 

913,129 

47,665 

0.130 

2.490 

NAICS  234930  . 

Industrial  Nonbuilding  Structure  Con¬ 
struction. 

142 

100 

1,164,177 

58,636 

0.009 

0.171 

NAICS  234990  . 

All  Other  Heavy  Construction  . 

689 

1,895 

958,076 

46,428 

0.198 

4.082 

NAICS  235310  . 

Electrical  Contractors . 

1,731 

608 

2,597 

2,223,705 

734,692 

96,064 

32,473 

0.117 

2.704 

NAICS  235910  . 

Structural  Steel  Erection  Contractors  .... 

96 

0.013 

0.296 

NAICS  235950  . 

Building  Equipment  and  Other  Machine 
Installation  Contractors. 

748 

77 

832,404 

36,792 

0.009 

0.209 

NAICS  235990  . 

All  Other  Special  Trade  Contractors . 

2,916 

96 

836,651 

38,570 

0.011 

0.248 

NAICS  221110  . 

Electric  Power  Generation  . 

316 

2,841 

6,415 

29,775,772 

33,598,972 

5,633,576 

3,178,463 

0.010 

0.050 

NAICS  221120  . 

Electric  Power  Transmission,  Control, 
and  Distribution. 

322 

0.019 

0.202 

NAICS  2211  . 

Major  Publicly  Owned  Utilities  . 

33 

5,868 

4,740,998 

NA 

0.124 

NA 

Various  . 

Industrial  Power  Generators  . 

0 

NA 

NA 

NA 

NA 

NA 

SIC  0783  . 

Ornamental  Shrub  and  Tree  Services  ... 

90 

2,047 

849,923 

36,462 

0.241 

5.614 

Total  . 

11,004 

1,169 

2,898,088 

303,777 

0.040 

0.385 

Notes:  (1)  Totals  may  not  equal  the  sum  of  the  components  due  to  rounding. 
(2)  "NA”  =  Not  Applicable. 

Sources:  CONSAD  [5],  IRS  [15],  U.S.  Census  [43,  44,  45,  46]. 


4.  A  Description  of  the  Projected 
Reporting,  Recordkeeping  and  Other 
Compliance  Requirements  of  the  Rule, 
Including  an  Estimate  of  the  Classes  of 
Small  Entities  That  Will  Be  Subject  to 
the  Requirement  and  the  Type  of 
Professional  Skills  Necessary  for 
Preparation  of  the  Report  or  Record 

OSHA  is  revising  the  standards 
addressing  the  work  practices 
employers  will  use,  and  other 
requirements  they  will  follow,  for  the 
operation  and  maintenance  of,  and  for 
construction  work  involving,  electric 
power  generation,  transmission,  and 
distribution  installations.  OSHA  issued 
the  existing  rules  for  this  type  of  work 
in  1972  for  construction  work  and  in 
1 994  for  work  covered  by  general 
industry  standards.  The  construction 
.standards,  in  particular,  are  out  of  dale 
and  are  not  consistent  with  the  more 
recent,  corresponding  general  industry 
rules  for  the  operation  and  maintenance 
of  electric  power  generation, 
tran.smission,  and  distribution  systems. 
As  described  in  detail  earlier,  this  final 
rule  will  make  the  construction  and 
general  industry  standards  for  this  type 
of  work  more  consistent  than  is 
(airrently  the  case. 

Existing  §  1910.269  contains 
requirements  for  the  maintenance  and 
operation  of  electric  power  generation, 
transmission,  and  distribution 
installations.  Section  1910.269  is 
primarily  a  work-practices  standard. 
OSHA  based  the  requirements  in 
§  1910.269  on  recognized  safe  industry 


practices  as  reflected  in  current  national 
consensus  standards  covering  this  type 
of  work,  such  as  the  National  Electrical 
Safety  Code. 

Section  1910.269  contains  provisions 
protecting  employees  from  the  most 
serious  hazards  they  face  in  performing 
this  type  of  work,  primarily  hazards 
causing  falls,  burns,  and  electric  shocks. 
Requirements  in  §  1910.269  include 
provi.sions  on  training,  job  briefings, 
working  near  energized  parts, 
deenergizing  lines  and  equipment  and 
grounding  them  for  employee 
protection,  work  on  underground  and 
overhead  installations,  work  in  power¬ 
generating  stations  and  substations, 
work  in  enclosed  spaces,  and  other 
special  conditions  and  equipment 
unique  to  the  generation,  transmis.sion, 
and  di.stribution  of  electric  energy. 

OSHA  also  is  extending  its  general 
industry  standard  on  electrical 
protective  equipment  (§  1910.137)  to  the 
construction  indu.stry.  The  existing 
con.struction  standards  for  the  design  of 
electrical  protective  equipment,  which 
apply  only  to  electric  power 
tran.smission  and  distribution  work, 
adopted  .several  national  consensus 
standards  by  reference.  This  final  rule 
replaces  the  incorporation  of  these  out- 
of-date  consensus  .standards  with  a  set 
of  performance-oriented  requirements 
that  are  consistent  with  the  latest 
revisions  of  these  consensus  .standards 
and  with  the  corresponding  standard  for 
general  industry.  Additionally,  OSHA  is 
issuing  new  requirements  for  the  safe 


use  and  care  of  electrical  protective 
equipment  to  complement  the 
equipment-design  provisions.  The  final 
rule,  which  will  apply  to  all 
construction  work,  will  update  the 
existing  OSHA  industry-specific 
standards  and  will  prevent  accidents 
caused  by  inadequate  electrical 
protective  equipment. 

As  discussed  in  detail  earlier,  OSHA 
does  not  expect  this  transfer  to  the 
construction  standards  of  the  existing 
general  industry  standards  in  §  1910.137 
and  §  1910.269  to  impose  a  significant 
burden  on  employers.  Generally,  many 
employers  doing  con.struction  work  also 
do  general  industry  work;  thus,  OSHA 
believes  that  they  are  already  following 
the  exi.sting  general  industry  .standards 
in  their  con.struction  work.  The  final 
[irovisions  in  Subpart  V  ,'il.so  an; 
generally  consistent  with  the  latest 
national  con.sensus  .standards. 

In  addition,  OSHA  also  is  making 
miscellaneous  changes  to  the  exi.sting 
requirements  in  §  1910.137  and 
§  1910.269.  These  changes  include 
requirements  for:  Cdass  00  rubber 
iu.sulating  gloves;  electrical  protective 
equipment  made  from  materials  other 
than  rubber;  training  for  electric  power 
generation,  transmi.s.sion,  and 
distribution  workers;  ho.st-contractor 
responsibilities;  job  briefings;  fall 
protection  equipment;  in.sulation  and 
working  position  of  employees  working 
on  or  near  live  parts;  protective 
clothing;  minimum  approach  distances; 
deenergizing  transmission  and 
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distribution  lines  and  equipment; 
protective  grounding;  operating 
mechanical  equipment  near  overhead 
power  lines;  and  working  in  manholes 
and  vaults. 

These  changes  to  the  general  industry 
standards,  because  they  also  apply  to 
construction,  will  ensure  that  consistent 
requirements,  when  appropriate,  apply 
to  employers  engaged  in  work 
performed  under  the  construction  and 
general  industry  standards.  As 
explained  more  fully  in  Section  V, 
Summary  and  Explanation  of  the  Final 
Rule,  earlier  in  this  preamble,  OSHA 
believes  that  this  consistency  will 
further  protect  employees  performing 
electrical  work  covered  vmder  the 
general  industry  standards.  The  rule 
also  updates  references  to  consensus 
standards  in  §§  1910.137  and  1910.269 
and  adds  a  new  appendix  to  assist 
employers  to  comply  with  the  new 
clothing  provisions. 

Section  V,  Summary  and  Explanation 
of  the  Final  Rule,  earlier  in  this 
preamble,  provides  further  detail 
regarding  the  requirements  of  the  final 
rule. 

The  preceding  sections  of  this 
economic  analysis  present  a  description 
of  the  classes  of  small  entities  that  are 
subject  to  the  final  rule,  as  well  as  the 
types  of  professional  skills  necessary  to 
comply  with  the  requirements. 

5.  A  Description  of  the  Steps  the  Agency 
Took  To  Minimize  the  Significant 
Economic  Impact  on  Small  Entities 
Consistent  With  the  Stated  Objectives  of 
Applicable  Statutes,  Including  a 
Statement  of  the  Factual,  Policy,  and 
Legal  Reasons  for  Selecting  the 
Alternative  Adopted  in  the  Final  Rule, 
and  Why  the  Agency  Rejected  Each  One 
of  the  Other  Significant  Alternatives  to 
the  Rule  Considered  by  the  Agency  That 
Affect  the  Impact  on  Small  Entities 

OSHA  evaluated  many  alternatives  to 
the  final  rule  to  ensure  that  the  final 


requirements  will  best  accomplish  the 
stated  objectives  of  applicable  statutes 
and  minimize  any  significant  economic 
impact  of  the  rule  on  small  entities. 

In  developing  the  rule,  and  especially 
in  establishing  compliance,  reporting 
requirements,  or  timetables  that  affect 
small  entities,  OSHA  took  the  resources 
available  to  small  entities  into  account. 
To  the  extent  practicable,  OSHA 
clarified,  consolidated,  and  simplified 
compliance  and  reporting  requirements 
under  the  rule  that  are  applicable  to 
small  entities.  Wherever  possible, 

OSHA  stated  the  final  rule’s 
requirements  in  terms  of  performance 
rather  than  design  specifications.  OSHA 
did  not  consider  an  exemption  from 
coverage  of  the  rule  for  small  entities  to 
be  a  viable  option  because  such  an 
exemption  would  unduly  jeopardize  the 
safety  and  health  of  the  affected 
employees. 

OSHA  considered  many  other  specific 
alternatives  to  the  present  requirements. 
Section  V,  Summary  and  Explanation  of 
the  Final  Rule,  earlier  in  this  preamble, 
provides  a  discussion  and  explanation 
of  the  particular  requirements  of  the 
rule  and  the  alternatives  OSHA 
considered. 

OSHA  considered  other  regulatory 
alternatives  raised  by  the  Small 
Business  Advocacy  Review  Panel, 
which  OSHA  convened  for  purposes  of 
soliciting  comments  on  the  rule  from 
affected  small  entities.  The  Agency 
discusses  these  alternatives  later  in  this 
economic  analysis. 

OSHA  also  considered  nonregulatory 
alternatives  in  determining  the 
appropriate  approach  to  reducing 
occupational  hazards  associated  with 
electric  power  generation,  transmission, 
and  distribution  work.  The  Agency 
discusses  these  alternatives  under  the 
heading  “Examination  of  Alternative 
Regulatory  Approaches,’’  earlier  in  this 
section  of  the  preamble. 


Alternatives  Considered  and  Changes 
Made  in  Response  to  Comments  From 
SERs  and  Recommendations  From  the 
Small  Business  Advocacy  Review  Panel 

On  May  1,  2003,  OSHA  convened  a 
Small  Business  Advocacy  Review  Panel 
(SBAR  Panel  or  Panel)  for  this 
rulemaking  in  accordance  with  the 
provisions  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (Pub.  L.  104-121),  as  codified  at  5 
U.S.C.  601  et  seq.  The  SBAR  Panel 
consisted  of  representatives  from  OSHA, 
the  Office  of  Information  and  Regulatory 
Affairs  (OIRA)  in  the  Office  of 
Management  and  Budget,  and  the  Office 
of  Advocacy  within  the  U.S.  Small 
Business  Administration.  The  Panel 
received,  from  small  entities  potentially 
affected  by  this  rulemaking,  oral  and 
written  comments  on  a  draft  rule  and  on 
a  draft  economic  analysis.  The  Panel,  in 
turn,  prepared  a  written  report,  which  it 
delivered  to  the  Assistant  Secretary  for 
Occupational  Safety  and  Health  [29]. 
The  report  summarized  the  comments 
received  from  the  small  entities  and 
included  recommendations  from  the 
Panel  to  OSHA  regarding  the  rule  and 
the  associated  analysis  of  compliance 
costs. 

Table  55  lists  each  of  the 
recommendations  made  by  the  Panel 
and  describes  the  corresponding 
answers  or  changes  made  by  OSHA  in 
response  to  the  issues  raised. 


Table  55— Panel  Recommendations  and  OSHA  Responses 


Panel  recommendations* 

OSHA  Responses 

1.  The  SERs  generally  [believed]  that  OSHA  had  underestimated  the 
costs  and  may  have  overestimated  the  benefits  in  [the  draft]  eco¬ 
nomic  analysis  [provided  to  the  SERs).  The  Panel  recommends  that 
OSHA  revise  its  economic  and  regulatory  flexibility  analysis  as  ap¬ 
propriate,  and  that  OSHA  specifically  discuss  the  alternative  esti¬ 
mates  and  assumptions  provided  by  SERs  and  compare  them  to 
OSHA’s  revised  estimates. 

OSHA  revised  its  economic  and  regulatory  flexibility  analysis  as  appro¬ 
priate  in  light  of  the  additional  information  received  from  the  SERs 
and  rulemaking  participants.  Many  of  the  comments  from  the  SERs 
asserting  deficiencies  in  the  estimates  of  the  compliance  costs  \were 
the  result  of  differing  interpretations  of  \«hat  v\/oulcl  have  to  be  done 
to  achieve  compliance  with  particular  requirements. 

Some  SERs  remarked  that  OSHA  underestimated  the  time  and  re¬ 
sources  that  would  be  necessary  to  develop  and  maintain  written 
records  associated  with  requirements  for  making  determinations  re¬ 
garding  training  and  protective  clothing,  for  documenting  employee 
training,  and  for  communicating  with  host  employers  or  contractors 
about  hazards  and  appropriate  safety  practices.  OSHA  clarified,  in 
some  cases  in  the  preamble  and  other  cases  in  the  regulatory  text, 
that  the  final  rule  does  not  require  written  records  to  achieve  compli¬ 
ance  with  these  provisions  of  the  final  rule. 
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Table  55— Panel  Recommendations  and  OSHA  Responses— Continued 


Panel  recommendations* 


2.  In  [the  draft]  economic  and  RFA  analyses  [provided  to  the  SERs], 
OSHA  assumed  that  all  affected  firms  apply  existing  [§]1 91 0.269  to 
construction  related  activities,  even  though  not  required  to  do  so. 
The  reason  OSHA  made  this  assumption  is  [that]  OSHA  thought  that 
all  affected  firms  are  either  covered  solely  by  [Part]  1910,  or  engage 
in  both  [Part]  1910  and  [Part]  1926  activities,  and  find  it  easiest  to 
adopt  the  general  industry  standard  for  all  activities.  SERs  confirmed 
that  most  firms  do  in  fact  follow  [§]1910.269.  However,  they  also 
pointed  out  that  there  are  some  firms  that  are  engaged  solely  in  con¬ 
struction  activities  and  thus  may  not  be  following  the  [Part]  1910 
standards.  The  Panel  recommends  that  OSHA  revise  its  economic 
and  regulatory  flexibility  analyses  to  reflect  the  costs  associated  with 
some  firms  coming  into  compliance  with  [§]1 91 0.269.  The  SERs  also 
reported  that  compliance  training  under  [§]1 91 0.269  is  extensive. 
One  SER  estimated  that  in  excess  of  30  hours  per  employee  is  nec¬ 
essary  in  the  first  year.  The  Panel  recommends  that  OSHA  consider 
the  SER  comments  on  training  and  revise  its  estimate  of  training 
costs  as  necessary. 


OSHA  Responses 


In  some  cases,  the  SERs  also  interpreted  the  draft  requirements  asso¬ 
ciated  with  job  briefings,  host-contractor  responsibilities,  and  inci¬ 
dent-energy  calculations  in  ways  that  would  involve  higher  compli¬ 
ance  costs  than  those  estimated  by  OSHA,  but  that  were  not  con¬ 
sistent  with  the  way  in  which  OSHA  intended  employers  to  achieve 
compliance.  In  these  cases,  OSHA  clarified,  in  the  preamble  and 
regulatory  text,  what  would  be  necessary  to  comply  with  the  stand¬ 
ards  to  alleviate  the  corresponding  potential  cost  and  impact  con¬ 
cerns  raised  by  the  SERs. 

With  regard  to  the  cost  for  training  that  will  be  necessary  for  employ¬ 
ees  currently  not  requiring  training  in  accordance  with  the  existing 
training  requirements  in  §1910.269,  OSHA  revised  its  compliance 
cost  calculations  to  account  for  one-time  and  annual  cost  of  the  addi¬ 
tional  training  these  employees  will  receive,  as  described  under  the 
headings  “One-Time  Costs  for  Additional  Training  for  Employees  Not 
Already  Receiving  Training  in  Accordance  with  Existing  §1910.269” 
and  “Annual  Costs  for  Additional  Training  for  Employees  Not  Already 
Covered  by  §1910.269,”  earlier  in  this  section  of  the  preamble. 

For  employees  currently  provided  the  training  required  by  existing 
§1910.269,  OSHA  generally  included  costs  equivalent  to  1.5  hours 
of  employee  time,  12  minutes  of  supervisory  lime,  and  3  minutes  of 
clerical  time  per  employee.  In  the  case  of  line-clearance  tree  trim¬ 
mers,  OSHA  assumed  0.75  hours  of  employee  time,  6  minutes  of 
supervisory  time,  and  3  minutes  of  clerical  time  per  employee. 

Most  SERs  indicated  that  the  job  briefing  requirements  were  generally 
consistent  with  current  practices  and  that  5  minutes  for  the  additional 
job  briefing  requirements  per  project  would  be  a  reasonable  estimate 
for  the  amount  of  time  involved.  For  purposes  of  estimating  compli¬ 
ance  costs  in  this  analysis,  OSHA  used  estimates  ot  current  compli¬ 
ance  ot  85  percent  to  98  percent,  and  estimated  that  each  affected 
project  would  require  resources  equivalent  to  5  minutes  ot  supervisor 
time  and  5  minutes  ot  employee  time. 

With  regard  to  the  cost  associated  with  providing  flame-resistant  cloth¬ 
ing  to  employees,  the  SERs  generally  suggested  that  OSHA’s  esti¬ 
mate  ot  two  sets  per  employee  per  year  tor  small  establishments 
and  five  sets  per  employee  every  5  years  for  large  establishments 
was  an  underestimate.  The  SERs  also  gave  OSHA  broad  estimates 
of  the  costs  of  flame-resistant  clothing,  ranging  from  $50  per  shirt  to 
$150  for  switching  coats  or  flash  suits.  Several  SERs  agreed  that 
many  companies  contract  with  uniform  companies  to  supply  and 
launder  clothing.  In  the  FEA,  in  the  analysis  of  compliance  costs  as¬ 
sociated  with  the  requirements  to  provide  flame-resistant  clothing, 
OSHA  estimates  that,  on  average,  employers  will  provide  eight  sets 
of  clothing  per  employee,  and  that,  with  eight  sets  per  employee,  the 
useful  life  of  the  clothing  will  average  4  years.  OSHA  estimated  the 
cost  per  set  of  clothing  to  be  $110  in  the  analysis  of  the  proposed 
rule,  but  increased  that  estimate  to  $192  in  this  analysis  to  reflect 
current  costs  [13].  This  analysis  excluded  laundering  costs  because 
the  rule  does  not  require  employers  to  launder  the  clothing.  OSHA 
estimated  the  cost  per  switching  coat  or  flash  suit  to  be  $200  in  the 
analysis  of  the  proposed  rule  and  increased  that  estimate  to  $226  in 
this  analysis  to  reflect  current  costs  [19]. 

OSHA’s  final  economic  and  regulatory  flexibility  analyses  reflect  addi¬ 
tional  costs  for  firms  previously  not  required  to  comply  with 
§1910.269.  Specifically,  OSHA  estimated  that  these  firms  would 
incur  compliance  costs  equivalent  to  the  costs  incurred  by  firms  af¬ 
fected  by  the  new  requirements  of  §1910.269  when  OSHA  promul¬ 
gated  it  originally  in  1994. 

In  addition,  OSHA  considered  the  SER  comments  on  training  and  re¬ 
vised  its  estimate  of  training  costs  accordingly.  OSHA  added  a  sepa¬ 
rate  training  cost  for  firms  not  currently  covered  by  the  existing  train¬ 
ing  requirements  in  §1910.269,  as  described  under  the  heading 
“Costs  of  Compliance,”  earlier  in  this  section  of  the  preamble. 
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Table  55— Panel  Recommendations  and  OSHA  Responses — Continued 


Panel  recommendations* 


3.  Most  SERs  were  concerned  that  a  “performance  standard”  such  as 
[the  draft  proposal  provided  to  SERs]  means  that  even  in  cases 
where  OSHA  does  not  require  recordkeeping,  such  as  for  training, 
many  small  entities  will  find  recordkeeping  (1 )  useful  for  internal  pur¬ 
poses  and  (2)  virtually  the  only  way  they  will  be  able  to  demonstrate 
compliance  with  the  rule.  The  Panel  recommends  that  OSHA  con¬ 
sider  whether  recordkeeping  is  necessary  to  demonstrate  compliance 
with  the  standard,  and,  if  not,  that  OSHA  explicitly  discuss  ways  in 
which  employers  can  demonstrate  compliance  without  using  record¬ 
keeping. 

4.  SERs  pointed  out  that  the  [draft  proposed  host-contractor]  require¬ 
ments  for  observation  and  follow-up  would  result  in  paperwork  and 
reporting  requirements  not  presented  in  the  cost  analysis.  The  Panel 
recommends  that  OSHA  include  such  costs  and  paperwork  burdens 
in  its  economic  analysis  as  appropriate. 


5.  Several  SERs  argued  that  [the  draft  propesal’s  requirement  for]  con¬ 
sideration  of  safety  records  would  restrict  the  number  of  eligible  con¬ 
tractors,  resulting  in  both  increased  costs  and  potential  impacts  on 
small  firms.  Several  SERs  also  wore  concerned  that  the  draft  re¬ 
quirement  would  result  in  the  increased  use  of  methods  such  as  pre¬ 
qualification  in  the  hiring  of  contractors  or  would  increase  reliance  on 
favored  contractors;  the  SERs  said  that  both  of  these  effects  could 
result  in  increased  costs  and  restricted  business  opportunities,  espe¬ 
cially  for  small  businesses.  The  Panel  recommends  that  OSHA  study 
the  extent  of  such  costs  and  impacts  and  solicit  comment  on  them. 

6.  Several  SERs  questioned  OSHA’s  estimates  of  the  number  of  sets 
of  flame-resistant  clothing  an  employee  would  need,  and  its  assump¬ 
tions  and  cost  estimates.  The  Panel  recommends  that  OSHA  reex¬ 
amine  its  assumptions  and  cost  estimates  in  light  of  these  comments. 


7.  Many  SERs  questioned  whether  the  *  *  *  revisions  to  [§]1910.269 
would  in  fact  save  any  lives  or  prevent  any  accidents.  Some  com¬ 
mented  that  they  had  never  seen  an  accident  that  would  have  been 
prevented  by  any  of  the  new  provisions  [in  the  draft  proposal].  Some 
SERs  suggested  that  [the  draft]  analysis  [provided  to  SERs]  might 
have  included  fatalities  in  municipal  facilities  that  may  not  be  covered 
by  the  standard.  Others  suggested  OSHA  should  discuss  the  extent 
to  which  the  existing  general  industry  standard  had  resulted  in  re¬ 
duced  fatalities  and  injuries,  and  how  this  compares  with  OSHA  esti¬ 
mates  of  how  many  fatalities  and  injuries  would  be  prevented  by  the 
proposal.  The  Panel  recommends  that  OSHA  provide  more  docu¬ 
mentation  regarding  the  sources  and  nature  of  the  anticipated  bene¬ 
fits  attributed  to  the  draft  proposal.  The  [Panel  also  recommends  that 
the]  estimated  benefits  [in  the  draft  analysis]  *  *  *  be  reexamined  in 
light  of  the  SER  comments  and  experiences  regarding  the  perceived 
effectiveness  of  the  new  provisions.  In  particular,  [the  Panel  rec¬ 
ommends  that]  OSHA  *  *  *  focus  attention  on  the  benefits  associ¬ 
ated  with  the  provisions  on  flame-resistant]  apparel,  training,  host/ 
contractor  responsibilities,  and  fail  protection. 


OSHA  Responses 


The  final  rule  does  not  require  employers  to  maintain  records  of  train¬ 
ing.  Employees  themselves  can  attest  to  the  training  they  receive, 
and  OSHA  will  determine  compliance  with  the  training  requirements 
primarily  through  employee  interviews 


The  final  rule  does  not  require  host  employers  to  supervise  contractors’ 
employees  or  change  their  practices  for  observing  or  inspecting  the 
work  of  contractors. 

OSHA  has  eliminated  the  draft  proposed  requirement  for  the  host  em¬ 
ployer  “to  note  any  failures  of  the  contract  employer  to  correct  such 
violations,  take  appropriate  measures  to  correct  the  violations,  and 
consider  the  contract  employer’s  failure  to  correct  violations  in  evalu¬ 
ating  the  contract  employer.”  Thus,  OSHA  did  not  include  costs  for 
the  host  employer  to  follow  up  to  ensure  that  the  contract  employer 
corrected  any  violations. 

OSHA  included  estimates  of  the  costs  of  information  collection  require¬ 
ments,  and  of  the  associated  paperwork  burdens,  in  the  paperwork 
analysis  for  the  final  rule. 

The  final  rule  does  not  contain  a  requirement  for  the  host  employer  to 
obtain  and  evaluate  information  on  contractors’  safety  performance 
and  programs.  Consequently,  the  final  regulatory  flexibility  analysis 
does  not  include  costs  associated  with  this  draft  proposed  provision. 


In  the  development  of  the  FEA,  OSHA  reexamined  its  assumptions  and 
cost  estimates  with  regard  to  the  entire  final  rule,  including  the  re¬ 
quirements  to  provide  flame-resistant  clothing.  OSHA’s  response  to 
Panel  recommendation  1,  earlier  in  this  table,  describes  the  com¬ 
ments  from  the  SERs  and  OSHA’s  revised  estimates  made  in  re¬ 
sponse  to  these  comments. 

OSHA  collected  and  compiled  information  from  a  variety  of  sources  to 
document  and  support  the  need  for  the  provisions  of  the  final  rule. 
OSHA  analyzed  the  data  on  the  fatalities  and  injuries  that  occurred 
among  the  affected  workforce  over  the  past  decade  specifically  with 
regard  to  the  effectiveness  of  both  the  existing  and  final  require¬ 
ments  in  preventing  such  incidents.  The  discussion  under  the  head¬ 
ing  “Benefits,  Net  Benefits,  and  Cost  Effectiveness,”  earlier  in  this 
section  of  the  preamble,  summarizes  this  evaluation;  the  cor¬ 
responding  research  report  [5]  provides  a  detailed  explanation  of  this 
evaluation. 

To  quantitatively  determine  the  effectiveness  of  the  existing  and  final 
rules  in  preventing  injuries  and  fatalities,  OSHA  performed  a  detailed 
review  of  the  descriptions  of  accidents.  For  each  accident  reviewed, 
OSHA  analyzed  the  detailed  description  of  the  accident,  along  with 
the  citations  issued,  the  type  of  injuries  incurred,  and  the  causes  as¬ 
sociated  with  the  accident  to  estimate  the  likelihood  that  the  accident 
was  preventable  under,  first,  the  existing  applicable  standards,  and 
second,  the  final  rule.  Based  on  these  analyses,  CONSAD  found  that 
full  compliance  with  the  existing  standards  would  prevent  52.9  per¬ 
cent  of  the  injuries  and  fatalities;  compliance  with  the  final  rule,  how¬ 
ever,  would  prevent  79.8  percent  of  the  relevant  injuries  and  fatali¬ 
ties.  Compared  to  the  existing  standards,  the  final  standard  in¬ 
creases  safety  by  preventing  an  additional  20  fatalities  and  119  inju¬ 
ries  annually. 

In  addition,  the  final  rule  improves  safety  by  clarifying  and  updating  the 
existing  standards  to  reflect  modern  technologies,  work  practices, 
and  terminology  and  by  making  the  standards  consistent  with  current 
consensus  standards  and  other  related  standards  and  documents. 
By  facilitating  the  understanding  of,  and  compliance  with,  these  im¬ 
portant  safety  standards,  the  final  rule  increases  protection  of  em¬ 
ployees  while  reducing  uncertainty,  confusion,  and  compliance  bur¬ 
dens  on  employers. 
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Table  55— Panel  Recommendations  and  OSHA  Responses— Continued 


Panel  recommendations* 

OSHA  Responses 

8.  There  were  no  comments  from  the  SERs  on  OSHA’s  estimates  [in 
the  draft  analysis  provided  to  the  SERs]  of  the  number  and  type  of 
small  entities  affected  by  the  proposal.  However,  some  [SERs]  point¬ 
ed  out  that  there  may  be  some  small  entities  that  engage  in  only 
construction  related  activities.  The  Panel  recommends  that  OSHA’s 
estimates  of  current  baseline  activities  and  OSHA’s  cost  estimates 
reflect  such  firms. 

9.  Most  SERs  were  uncertain  about  how  to  comply  with  performance 
oriented  provisions  of  the  proposal,  and  further,  that  additional  ex¬ 
penses  might  be  required  to  be  confident  that  they  were  in  compli¬ 
ance  with  such  provisions.  The  Panel  recommends  that  OSHA  study 
and  address  these  issues  and  consider  the  use  of  guidance  material 
(e.g.  non-mandatory  appendices)  to  describe  specific  ways  of  meet¬ 
ing  the  standard,  which  will  help  small  employers  comply,  without 
making  the  standard  more  prescriptive. 

Section  V,  Summary  and  Explanation  of  the  Final  Rule,  earlier  in  this 
preamble,  includes  explanations  of  the  need  for,  and  the  expected 
benefits  associated  with,  specific  provisions  of  the  final  rule.  In  par¬ 
ticular,  see  the  summary  and  explanation  of  final  §§  1926.950(c) 
(host-contractor  responsibilities),  1926.954(b)  (fall  protection),  and 
1926.960(g)  (flame-resistant  clothing)  for  a  discussion  of  the  need 
for,  and  a  qualitative  explanation  of,  the  benefits  of  these  provisions. 

As  discussed  under  the  heading  “Costs  of  Compliance,”  earlier  in  this 
section  of  the  preamble,  OSHA’s  FEA,  including  its  estimates  of 
baseline  activities  and  its  cost  estimates,  reflect  the  possible  exist¬ 
ence  of  some  firms  not  currently  covered  by  existing  §1910.269  and 
that  do  not  comply  with  these  provisions  when  performing  construc¬ 
tion  work  on  electric  power  generation,  transmission,  or  distribution 
installations. 

OSHA  included  appendices  containing  guidelines  on  the  inspection  of 
work-positioning  equipment  to  assist  employers  in  complying  with  the 
requirement  to  conduct  such  inspections  described  in 
§§1910.269(g)(2)(iv)(A)  and  1926.954(b)(3)(i).  The  final  rule  also  In¬ 
cludes  appendices  on  clothing  in  §1910.269  and  Subpart  V  of  Part 
1926.  These  appendices  should  assist  employers  to  comply  with  the 
clothing  provisions  in  §§  1910.269(l)(8)  and  1926.960(g). 

The  rule  also  includes  many  references  to  consensus  standards  that 
contain  information  that  can  assist  employers  to  comply  with  various 
provisions  of  the  final  rule.  For  example,  the  note  to  §  1926.957(b) 
directs  employers  to  the  Institute  of  Electrical  and  Electronics  Engi¬ 
neers’  iEEE  Guide  for  Maintenance  Methods  on  Energized  Power 
Lines,  IEEE  Std  516-2009  for  guidance  on  the  examination,  clean¬ 
ing,  repairing,  and  in-service  testing  of  live-line  tools  to  help  employ¬ 
ers  comply  with  that  provision  in  the  OSHA  standards.  Lastly,  Ap¬ 
pendix  G  to  §1910.269  and  Appendix  G  to  Subpart  V  of  Part  1926 
contain  lists  of  reference  documents  that  employers  can  access  for 
help  In  complying  with  the  final  rule. 

The  preamble  and  this  analysis  both  contain  additional  descriptions  of 
what  OSHA  considers  necessary  and  sufficient  for  purposes  of 
achieving  compliance  with  the  requirements  of  the  final  rule. 

OSHA  modified  the  provisions  on  host-contractor  responsibilities  sub¬ 
stantially  from  the  requirements  in  the  draft  proposal  reviewed  by  the 
SERs.  The  Agency  believes  that  the  changes  address  the  concerns 
expressed  by  the  SERs. 

The  final  rule  does  not  contain  requirements  for  the  host  employer  to 
consider  a  contract  employer’s  safety  performance  or  for  the  host 
employer  to  observe  or  supervise  contract  employers’  work.  In  addi¬ 
tion,  the  final  rule  does  not  Include  the  proposed  requirement  that 
host  employers  report  observed  contract-employer-related  violations 
to  the  contract  employer. 

The  discussion  of  final  §  1926.950(c),  in  Section  V,  Summary  and  Ex¬ 
planation  of  the  Final  Rule,  earlier  in  this  preamble,  provides  clari¬ 
fication  of  the  purpose  and  application  of  the  host-contractor  require¬ 
ments  and  their  relationship  to  OSHA’s  multiemployer  citation  policy. 

The  discussion  of  final  §  1926.950(c)(1),  in  Section  V,  Summary  and 
Explanation  of  the  Final  Rule,  earlier  in  this  preamble,  makes  it  clear 
that  the  purpose  of  the  requirements  for  host  employers  to  provide 
information  to  contractors  is  to  facilitate  the  contractors’  efforts  to 
perform  their  own  assessments  as  required  by  the  final  rule. 

OSHA  does  not  believe  that  State  contractor-licensing  requirements 
make  the  final  host-contractor  provisions  unnecessary.  Not  all  States 
require  electric  power  generation,  transmission,  and  distribution  con¬ 
tractors  to  have  a  license.  For  example,  Illinois  and  New  York  do  not 
require  licensing  at  the  State  level  (see  http://www.electric-find.com/ 
iicense.htm).  Additionally,  States  with  such  licensing  requirements 
judge  primarily  the  contractors’  ability  to  install  electric  equipment  in 
accordance  with  State  or  national  installation  codes,  and  not  their 
ability  to  perform  electric  power  generation,  transmission,  and  dis¬ 
tribution  work  safely. 

OSHA  considered  these  issues  in  the  development  of  the  final  clothing 
requirements,  as  explained  in  the  discussion  of  final  §  1926.960(g), 
in  Section  V,  Summary  and  Explanation  of  the  Final  Rule,  earlier  in 
this  preamble. 


10.  Most  SERs  were  highly  critical  of  the  host  contractor  provisions  [in 
the  draft  proposal  provided  to  the  SERs]  and  had  trouble  under¬ 
standing  what  OSHA  required.  If  these  provisions  are  to  be  retained, 
the  Panel  recommends  that  they  be  revised.  The  Panel  recommends 
that  OSHA  clarify  what  constitutes  adequate  consideration  of  con¬ 
tractor  safety  performance,  clarify  what  is  meant  by  “observation,” 
clarify  how  the  multi-employer  citation  policy  is  related  to  the  pro¬ 
posal,  and  clarify  whether  the  requirement  to  communicate  hazards 
does  or  does  not  represent  a  requirement  for  the  host  employer  to 
conduct  their  own  risk  assessment.  The  Panel  also  recommends  that 
OSHA  examine  the  extent  to  which  state  contractor  licensing  could 
make  the  host  contractor  provisions  in  the  proposal  unnecessary. 


1 1 .  Some  SERs  questioned  the  need  for  flame-resistant  clothing  be¬ 
yond  the  existing  clothing  provisions  in  [§]1910.269.  Some  argued 
that  there  was  a  trade-off  between  possible  decreased  injuries  from 
burns  and  heat  stress  injuries  as  a  result  of  using  flame-resistant 
clothing.  The  Panel  recommends  that  OSHA  consider  and  solicit 
comments  on  these  issues. 
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12.  Many  SERs  were  uncertain  whether  [the  draft  proposal’s]  require¬ 
ments  for  determining  the  need  for  flame-resistant  clothing  would 
allow  the  use  of  such  methods  as  1)  “worst  case”  analysis  or  2) 
specifying  minimum  levels  of  protection  for  use  when  a  system  does 
not  exceed  certain  limits.  The  Panel  recommends  that  OSHA  clarify 
what  methods  are  acceptable  to  meet  these  requirements,  and 
specify  these  methods  in  such  a  way  that  small  entities  can  be  con¬ 
fident  that  they  have  met  the  requirements  of  the  standards. 

13.  OSHA[‘s  draft  proposal  included]  some  changes  to  the  training  pro¬ 
visions  in  [§]1910.269,  including  dropping  certification  requirements 
and  allowing  training  to  vary  with  risk.  OSHA  stated  that  both  of 
these  changes  were  designed  to  give  the  rules  a  greater  perform¬ 
ance  orientation  and  to  ease  compliance.  Some  SERs  felt  that  these 
changes  might  make  compliance  more  complicated  by  making  it  less 
clear  what  needs  to  be  done.  The  Panel  recommends  that  OSHA 
clarify  the  performance  orientation  of  these  [draft  proposed]  changes 
and  consider  explaining  that  existing  compliance  methods  would  still 
be  considered  adequate  under  the  new  rules.  The  Panel  further  rec¬ 
ommends  that  OSHA  examine  the  requirement  [in  existing 
§1910.269(a)(2)(vii)]  that  employees  demonstrate  proficiency  and 
provide  examples  of  how  that  can  be  accomplished.  The  Panel  also 
recommends  that  OSHA  consider  the  possibility  that  the  proposed 
draft  may  introduce  costs  to  small  businesses  that  are  uncertain  of 
how  to  comply  with  the  new  performance  oriented  training  provisions. 


14.  Several  SERS  argued  that  the  [draft]  proposal  placed  restrictions 
on  the  length  of  [a]  lanyard  and  that  these  restrictions  were  unwork¬ 
able.  The  Panel  recommends  that  OSHA  clarify  the  intent  of  the  fall 
protection  provisions.  Other  SERs  argued  that  fall  fatalities  from  aer¬ 
ial  lifts  were  either  the  result  of  catastrophic  failures  in  which  case 
fall  protection  would  not  have  prevented  the  death,  or  the  result  of 
failure  to  use  any  form  of  fall  arrest  or  fall  restraint.  Some  SERs  ar¬ 
gued  that  some  workers  might  find  harnesses  more  awkward  than 
belts  and  be  less  likely  to  wear  them.  The  Panel  recommends  that 
OSHA  consider  and  solicit  comment  on  these  issues. 

15.  This  rule  was  designed  by  OSHA  to  eliminate  confusing  differences 
between  the  applicable  construction  and  general  industry  standards 
by  making  the  standards  consistent.  Several  SERs  felt  this  was  a 
worthwhile  goal.  Some  SERs  felt  that  the  host  contractor  provisions 
of  the  rule  could  result  in  causing  contractor  employees  to  be  consid¬ 
ered  employees  of  the  host  employer  under  the  Fair  Labor  Stand¬ 
ards  Act  and  under  the  Internal  Revenue  Service  regulations.  In  ad¬ 
dition,  the  SERs  identified  OSHA’s  multi-employer  citation  policy  as 
duplicative  and  overlapping  of  the  host  contractor  provisions  in  the 
proposal.  The  Panel  recommends  that,  if  this  provision  is  retained, 
OSHA  investigate  this  issue  and  clarify  these  provisions  to  assure 
that  contractor  employees  do  not  become  direct  employees  of  the 
host  employer  as  a  result  of  complying  with  possible  OSHA  require¬ 
ments. 

16.  Some  SERs  were  unconvinced  about  the  need  for  revisions  to  the 
existing  [§]1 91 0.269  standard  in  light  of  their  potential  to  improve 
safety  beyond  what  compliance  with  the  requirements  in  existing 
[§]  191 0.269  would  achieve.  The  Panel  recommends  that  OSHA  con¬ 
sider  and  solicit  comment  on  the  regulatory  alternative  of  extending 
the  requirements  of  [§]1 91 0.269  to  construction,  without  further 
modification. 


OSHA  Responses 


OSHA  adopted  requirements  in  the  final  rule  that  provide  guidance  ex¬ 
plaining  ways  an  employer  can  comply  with  the  arc-flash  protection 
requirements  in  §§  1910.269(l)(8)  and  1926.960(g).  For  example,  the 
Agency  included  two  notes  and  additional  appendix  material  explain¬ 
ing  how  an  employer  can  calculate  estimates  of  available  heat  en¬ 
ergy.  For  additional  information,  see  the  discussion  of  final 
§  1 926.960(g)  in  Section  V,  Summary  and  Explanation  of  the  Final 
Rule,  earlier  in  this  preamble. 

OSHA  believes  that  the  changes  this  final  rule  makes  to  the  training  re¬ 
quirements  in  existing  §1910.269  clarify  the  standard  and  reduce 
burdens  on  employers.  See  the  discussion  of  final  §  1926.950(b),  in 
Section  V,  Summary  and  Explanation  of  the  Final  Rule,  earlier  in  this 
preamble,  for  additional  clarification  on  how  to  comply  with  the  train¬ 
ing  requirements  in  the  final  rule.  OSHA  did  not  state  that  compli¬ 
ance  with  the  training  provisions  in  existing  §1910.269  will  constitute 
compliance  with  the  training  provisions  in  the  final  rule  because  em¬ 
ployers  will  need  to  develop  and  provide  additional  training  to  ad¬ 
dress  the  new  and  revised  safety-related  work-practice  requirements 
in  the  final  rule.  Thus,  training  that  complies  with  existing  §1910.269 
will  not  be  sufficient  under  the  final  rule. 

Existing  §  1910.269(a)(2)(vii)  already  requires  employees  to  dem¬ 
onstrate  proficiency  in  the  work  practices  involved.  OSHA  believes 
that  most  employers  are  already  complying  with  this  requirement  in 
various  ways.  For  example,  some  employers  have  employees  dem¬ 
onstrate  proficiency  in  climbing  after  completing  a  pole-climbing  class 
that  includes  climbing  on  practice  poles  as  part  of  the  curriculum.  In 
addition,  many  employers  use  an  apprenticeship  program,  in  which 
journeyman  line  workers  acting  as  crew  leaders  observe  trainees 
over  the  course  of  the  program.  The  trainees  pass  through  the  ap¬ 
prenticeship  program  by  successfully  completing  each  step,  dem¬ 
onstrating  proficiency  in  various  tasks  along  the  way,  until  the  train¬ 
ees  reach  the  journeyman  level. 

In  addition  to  the  guidance  provided  in  the  preamble  and  appendices 
on  how  to  comply  with  the  new  training  requirements,  the  Agency  is 
planning  to  issue  a  Small  Entity  Compliance  Guide  covering  these 
issues  following  publication  of  the  standard. 

OSHA  clarified  the  purpose  of  the  changes  to  the  fall  protection  re¬ 
quirements  in  final  §1926.954(b)(1)(i)  and  (b)(2)  in  the  discussion  of 
those  provisions  in  Section  V,  Summary  and  Explanation  of  the  Final 
Rule,  earlier  in  this  preamble.  The  Agency  also  clarified  the  require¬ 
ments  in  final  §  1926.954(b)(3)(iii)  to  use  fall  protection  equipment  to 
make  it  clear  what  each  type  of  fall  protection  system  is  and  when  it 
is  acceptable.  The  discussion  of  final  §1926.954(b)(3)(iii),  in  Section 
V,  Summary  and  Explanation  of  the  Final  Rule,  earlier  in  this  pre¬ 
amble,  describes  why  the  reasons  provided  by  the  SERs  did  not  per¬ 
suade  the  Agency  to  permit  the  use  of  body  belts  in  a  fall  arrest  sys¬ 
tem. 

OSHA  does  not  believe  that  the  provisions  on  host-contractor  respon¬ 
sibilities  duplicate  or  overlap  the  Agency’s  multiemployer  policy  or 
create  employer-employee  relationships  for  FLSA  or  IRS  purposes. 
See  the  discussion  of  final  §  1 926.950(c)  in  Section  V,  Summary  and 
Explanation  of  the  Final  Rule,  earlier  in  this  preamble,  for  a  full  dis¬ 
cussion  of  these  issues. 


The  Agency  received  no  comments  on  the  regulatory  alternative  of  ex¬ 
tending  existing  §1910.269,  in  its  entirety,  to  construction  without  fur¬ 
ther  modification.  In  any  event,  the  Agency  finds  that  the  additional 
changes  to  both  §1910.269  and  Subpart  V  will  prevent  a  significant 
number  of  fatalities  and  injuries  each  year. 
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17.  The  Panel  notes  that  [the  draft  proposed  host-contractor]  provisions 
were  particularly  troublesome  for  almost  all  SERs,  and  that  as  a  re¬ 
sult,  OSHA  should  provide  either  some  change  or  provide  extensive 
clarification  to  these  [draft  proposed]  provisions.  The  Panel  rec¬ 
ommends  that  OSHA  consider,  analyze,  and  solicit  comment  on  a 
variety  of  alternatives  to  these  [draft  proposed]  provisions,  including: 

(1)  Dropping  all  or  some  of  these  provisions. 

(2)  Specifying  in  detail  methods  that  would  be  considered  ade¬ 
quate  for  purposes  of  compliance  for  those  provisions  retained. 

(3)  Changing  the  provision  for  consideration  of  safety  performance 
to  indicate  how  employers  can  be  sure  they  have  complied  with 
the  provision. 

(4)  Changing  the  provisions  concerning  observed  violations  by: 

•  Dropping  the  provision  concerning  observed  violations  en¬ 
tirely; 

•  Changing  the  provision  concerning  observed  violations  to 
clearly  indicate  that  “inspections”  are  not  required: 

•  Minimizing  the  amount  of  follow-up  and  responsibility  placed 
on  the  host  employer  when  a  violation  is  observed; 

•  Requiring  only  that  the  contractor  be  notified  of  observed 
violations  (no  requirement  for  subsequent  monitoring  or 
evaluation); 

•  Changing  the  provision  to  require  observation  for  the  pur¬ 
pose  of  determining  if  the  contractor  is  performing  safe  work 
practices,  and  requiring  observed  violations  to  be  reported 
to  the  contractor  (no  requirement  for  subsequent  monitoring 
or  evaluation); 

•  Providing  explicit  language  that  line  clearance  tree  trimmers 
are  not  covered  by  this  provision; 

•  Specifying  that  only  observations  made  by  a  “safety  profes¬ 
sional”  or  other  individual  qualified  to  identify  hazards  must 
be  reported  to  the  contractor. 

(5)  Changing  the  provision  for  hazard  communication  to  make 
clear  that  the  host  employer  is  not  required  to  conduct  his  or  her 
own  hazard  analysis,  but  only  to  communicate  such  hazards  of 
which  the  host  employer  may  be  aware. 

18.  The  Panel  recommends  that  OSHA  consider  and  solicit  comment 
on  two  kinds  of  options  with  respect  to  flame-resistant  clothing.  First, 
[the  Panel  recommends  that]  OSHA  consider  the  alternative  of  no 
further  requirements  beyond  existing  [§]1 91 0.269  for  the  use  of 
flame-resistant  clothing. 

Second,  [the  Panel  recommends  that,]  should  the  draft  requirement  be 
retained  in  some  manner,  OSHA  *  *  *  consider  and  solicit  comment 
on  one  or  a  combination  of  alternative  means  of  determining  how 
much  protection  is  needed  or  required.  These  alternatives  should  in¬ 
clude: 

(1)  Allowing  the  employer  to  estimate  the  exposure  assuming  that 
the  distance  from  the  employee  to  the  electric  arc  is  equal  to  the 
minimum  approach  distance. 

(2)  Providing  tables  showing  heat  energy  for  different  exposure 
conditions  as  an  alternative  assessment  method. 

(3)  Specifying  a  minimum  level  of  protection  for  overhead  line  work 
(for  example,  10  cal/cm2)  for  use  when  the  system  does  not  ex¬ 
ceed  certain  limits  as  an  alternative  to  hazard  assessment. 


OSHA  Responses 


OSHA  considered  these  options  and  adopted  several  of  them.  See  the 
discussion  of  final  §  1926.950(c)  in  Section  V,  Summary  and  Expla¬ 
nation  of  the  Final  Rule,  earlier  in  this  preamble,  for  additional  dis¬ 
cussion  of  these  provisions. 


OSHA  considered  the  options  recommended  by  the  Panel.  The  Agency 
adopted  the  second  option  suggested  by  the  Panel.  Appendix  E  to 
§1910.269  and  Appendix  E  to  Part  1926,  Subpart  V,  contain  tables 
that  employers  may  use  to  estimate  available  heat  energy.  Although 
these  tables  do  not  cover  every  circumstance,  they  do  address  many 
exposure  conditions  found  in  overhead  electric  power  transmission 
and  distribution  work.  Other  assessment  aids  are  available,  and  also 
listed  in  the  two  appendices,  for  other  exposure  conditions,  including 
typical  electric  power  generation  exposures. 

OSHA  did  not  incorporate  any  of  the  other  Panel-recommended  op¬ 
tions  into  the  final  rule  because  the  Agency  either  currently  believes 
that  they  are  not  sufficiently  protective  or  has  insufficient  information 
to  incorporate  them.  See  the  discussion  of  final  §  1926.960(g),  in 
Section  V,  Summary  and  Explanation  of  the  Final  Rule,  earlier  in  this 
preamble,  for  a  discussion  of  the  regulatory  alternatives  rec¬ 
ommended  by  rulemaking  participants  and  considered  by  the  Agen¬ 
cy. 


(4)  Allowing  the  employer  to  reduce  protection  when  other  factors 
interfere  with  the  safe  performance  of  the  work  (for  example,  se¬ 
vere  heat  stress)  after  the  employer  has  considered  alternative 
methods  of  performing  the  work,  including  the  use  of  live-line 
tools  and  deenergizing  the  lines  and  equipment,  and  has  found 
them  to  be  unacceptable. 

(5)  Allowing  employers  to  base  their  assessments  on  a  “worst 
case  analysis.” 

(6)  Requiring  employers  to  use  appropriate  flame-retard[a]nt  cloth¬ 
ing  without  specifying  any  assessment  method. 
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19.  Some  SERs  were  concerned  that  the  revised  training  requirements 
[contained  in  the  draft  proposal]  complicated  the  question  of  dem¬ 
onstrating  that  training  had  been  provided,  and  that  the  [draft  pro¬ 
posed]  requirement  that  training  be  related  to  the  risk  would  require 
additional  training,  additional  documentation,  or  both.  The  Panel  rec¬ 
ommends  that  OSHA  consider  making  it  clear  that  employers  that 
follow  the  existing  training  provisions  in  [§]1 91 0.269  will  be  in  com¬ 
pliance  with  the  new  rules,  and  that  OSHA  clarify  alternative  meth¬ 
ods  that  would  be  considered  acceptable  for  demonstrating  ade¬ 
quacy  of  training  and  the  relation  of  the  training  to  risk. 

20.  In  response  to  comment  by  some  SERs,  the  Panel  recommends 
that  OSHA  consider  and  solicit  comment  on  the  issue  of  whether  the 
additional  job  briefing  requirements  [in  the  draft  proposal]  are  needed 
and  how  they  can  be  met  in  situations  in  which  the  employee  is 
working  at  a  distant  location. 


21.  All  of  the  affected  SERs  felt  that  the  provisions  of  the  [draft  pro¬ 
posal]  with  respect  to  fall  restraint  systems  would  make  it  difficult  for 
a  person  using  a  fall  restraint  system  to  perform  the  necessary  work. 
The  SERs  also  raised  the  possibility  of  safety  problems  associated 
with  wearing  a  safety  harness  as  opposed  to  a  safety  belt,  such  as 
an  increased  likelihood  of  the  harness  being  snagged  and  as  a  result 
the  employee  being  either  pulled  into  a  wood  chipper  while  on  the 
ground  or  pulled  out  of  the  bucket  when  it  is  lowered.  The  Panel  rec¬ 
ommends  that  OSHA  consider  and  solicit  comment  on  the  alternative 
of  making  no  changes  to  its  existing  fall  protection  requirements. 
[The  Panel  recommends  that,  i]f  the  provision  is  retained,  OSHA 
should  carefully  examine  the  issue  of  whether  the  fall  restraint  sys¬ 
tem  requirements  in  the  draft  make  use  of  fall  restraint  systems  un¬ 
workable  in  aerial  lifts.  [The  Panel  recommends  that]  OSHA  *  *  * 
also  consider  the  nonregulatory  alternative  of  working  with  aerial  de¬ 
vice  manufacturers  and  aerial  device  users  (for  example,  electric  and 
telecommunications  utilities,  painting  and  electrical  contractors,  tree¬ 
trimming  firms)  in  the  development  of  improved  fall  restraint  systems 
that  are  more  comfortable  than  existing  systems  and  maintain  the 
appropriate  degree  of  protection  for  employees. 


OSHA  Responses 


See  OSHA’s  response  to  Panel  recommendation  13,  earlier  in  this 
table,  and  the  discussion  of  final  §  1926.950(b),  in  Section  V,  Sum¬ 
mary  and  Explanation  of  the  Final  Rule,  earlier  in  this  preamble. 


OSHA  is  adopting  only  one  new  requirement  related  to  job  briefings. 
Final  §§  1910.269(c)(1)(i)  and  1926.952(a)(1)  require  the  employer  to 
provide  the  employee  in  charge  of  the  job  with  all  available  informa¬ 
tion  that  relates  to  the  determination  of  existing  characteristics  and 
conditions  that  the  crew  must  complete.  For  additional  discussion  of 
this  provision  and  related  comments,  see  the  discussion  of  final 
§  1926.952(a)(1)  in  Section  V,  Summary  and  Explanation  of  the  Final 
Rule,  earlier  in  this  preamble. 

The  Agency  believes  that  many  employers  are  already  providing  rel¬ 
evant  information  about  a  job  when  they  assign  that  job  to  a  crew  of 
employees  or  to  an  employee  working  alone.  OSHA  anticipates  that 
employers  will  pass  along  the  required  information  when  they  assign 
jobs  to  employees.  Where  the  employees  are  working  has  no  effect 
on  the  employer’s  ability  to  communicate  the  information. 

Over  the  course  of  the  rulemaking,  OSHA  examined  the  issue  of 
whether  using  fall  restraint  systems  to  protect  employees  working 
from  aerial  lifts  was  practical  and  explored  with  manufacturers  the 
nonregulatory  option  of  improving  fall  protection  systems  for  use  in 
aerial  lifts.  The  final  rule  requires  that  employers  ensure  that  employ¬ 
ees  use  a  fall  restraint  system  or  a  personal  fall  arrest  system  when 
working  from  aerial  lifts.  The  final  rule  also  requires  that  employers 
ensure  that  employees  use  a  personal  fall  arrest  system,  work-posi¬ 
tioning  equipment,  or  fall-restraint  system,  as  appropriate,  when 
working  at  elevated  locations  more  than  1.2  meters  (4  feet)  above 
the  ground  on  poles,  towers,  or  similar  structures  if  the  employer 
does  not  provide  other  fall  protection.  See  the  discussion  of  final 
§  1926.954(b)(3)(ii)  and  (b)(3)(iii)  in  Section  V,  Summary  and  Expla¬ 
nation  of  the  Final  Rule,  earlier  in  this  preamble,  for  a  discussion  of 

I  comments  received  on  the  regulatory  alternatives. 


*OSHA  took  the  Panel  recommendations  listed  in  the  table  directly  from  the  Panel’s  report  (Ex.  0019).  OSHA  made  editorial  modifications,  as 
necessary,  for  the  purpose  of  clarity.  Any  modifications  to  the  original  recommendations  are  nonsubstantive  and  clearly  indicated. 
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VII.  Federalism 

OSHA  reviewed  this  final  rule  in 
accordance  with  the  most  recent 
Executive  Order  (E.O.)  on  Federalism 
(E.O.  13132,  64  FR  43255  (Aug.  10, 
1999)).  This  E.O.  requires  that  Federal 
agencies,  to  the  extent  possible,  refrain 
from  limiting  State  policy  options, 
consult  with  States  prior  to  taking  any 
actions  that  would  restrict  State  policy 
options,  and  take  such  actions  only 
when  clear  constitutional  authority 
exists  and  the  problem  is  national  in 
scope.  E.O.  13132  provides  for 
preemption  of  State  law  only  with  the 
expressed  consent  of  Congress.  Any 
such  preemption  must  be  limited  to  the 
extent  possible. 

Under  Section  18  of  the  OSH  Act, 
Congress  expressly  provides  that  States 
may  adopt,  with  Federal  approval,  a 
plan  for  the  development  and 
enforcement  of  occupational  safety  and 
health  standards;  States  that  obtain 
Federal  approval  for  such  a  plan  are 
referred  to  as  “State-plan  States”  (29 
U.S.C.  667).  Occupational  safety  and 
health  standards  developed  by  State- 
plan  States  must  be  at  least  as  effective 
in  providing  safe  and  healthful 
employment  and  places  of  employment 
as  the  Federal  standards.  Subject  to 
these  requirements.  State-plan  States  are 
free  to  develop  and  enforce  under  State 
law  their  own  requirements  for  safety 
and  health  standards. 

While  OSHA  drafted  this  final  rule  to 
protect  employees  in  every  State, 

Section  18(c)(2)  of  the  Act  permits  State- 
plan  States  and  Territories  to  develop 
and  enforce  their  own  standards  for 
electric  power  generation,  transmission, 
and  distribution  and  electrical 
protective  equipment  provided  that 
those  requirements  are  at  least  as 
effective  in  providing  safe  and  healthful 
employment  and  places  of  employment 
as  the  requirements  in  this  final  rule. 

In  summary,  this  final  rule  complies 
with  E.O.  13132.  In  States  without 
OSHA-approved  State  plans,  this  final 
rule  limits  State  policy  options  in  the 
same  manner  as  every  standard 
promulgated  by  OSHA.  In  States  with 
OSHA-approved  State  plans,  this 
rulemaking  does  not  significantly  limit 
State  policy  options. 

VIII.  Unfunded  Mandates 

OSHA  reviewed  this  final  rule 
according  to  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (2  U.S.C. 
1501  et  seq.)  and  E.O.  13132  (64  FR 


43255  (Aug.  10,  1999)).  As  discussed  in 
the  Final  Economic  and  Regulatory 
Flexibility  Analysis,  OSHA  estimates 
that  compliance  with  the  rule  will 
require  expenditures  of  less  than  $100 
million  per  year  by  all  affected 
employers.  Therefore,  this  rule  is  not  a 
significant  regulatory  action  within  the 
meaning  of  Section  202  of  UMRA  (2 
U.S.C.  1532). 

OSHA  standards  do  not  apply  to  State 
or  local  governments  except  in  States 
that  have  elected  voluntarily  to  adopt  a 
State  plan  approved  by  the  Agency. 
Consequently,  the  rule  does  not  meet 
the  definition  of  a  “Federal 
intergovernmental  mandate”  (2  U.S.C. 
658(5)). 

Therefore,  for  the  purposes  of  UMRA, 
the  Agency  certifies  that  this  final  rule 
does  not  mandate  that  State,  local,  or 
Tribal  governments  adopt  new, 
unfunded  regulatory  obligations  or 
increase  expenditures  by  the  private 
sector  of  more  than  $100  million  in  any 
year. 

IX.  Consultation  and  Coordination  With 
Indian  Tribal  Governments 

OSHA  reviewed  this  final  rule  in 
accordance  with  Executive  Order  13175, 
(65  FR  67249  (Nov.  9,  2000))  and 
determined  that  it  does  not  have  “tribal 
implications”  as  defined  in  that  order. 
The  final  rule  does  not  have  substantial 
direct  effects  on  one  or  more  Indian 
tribes,  on  tbe  relationship  between  the 
Federal  government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  tbe  Federal 
government  and  Indian  tribes. 

X.  Office  of  Management  and  Budget 
Review  Under  the  Paperwork 
Reduction  Act  of  1995 

The  final  rule  revising  the  general 
industry  and  construction  standards  for 
electric  power  generation,  transmission, 
and  distribution,  and  for  electrical 
protective  equipment,  contains 
collection  of  information  requirements 
(paperwork)  subject  to  review  by  OMB. 
In  accordance  with  §  3506(c)(2)  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.kc.  3501  et  seq.),  OSHA  solicited 
comments  on  the  information 
collections  included  in  the  proposal. 

For  the  proposal,  the  Department  of 
Labor  also  submitted  an  information 
collection  request  to  OMB  for  review  in 
accordance  with  44  U.S.C.  3507(d). 

OMB  subsequently  informed  the 
Department  of  Labor  that  its  “action 
[was]  not  an  approval  to  conduct  or 
sponsor  an  information  collection  under 
the  Paperwork  Reduction  Act  of  1995.” 


A.  Information  Collection  Request  for 
the  Proposed  Rule 

In  the  information  request  for  the 
proposal,  OSHA  submitted  to  OMB  the 
following  proposed  new  collections  of 
information  and  proposed  removing 
existing  collections  of  information: 

1.  Proposed  Electrical  Protective 
Equipment  in  Construction  Collections 
of  Information 

Proposed  §  1926.97{c)(2)(xii)  provided 
that  the  employer  must  certify  that  it 
tested  equipment  in  accordance  with 
the  requirements  of  proposed 
paragraphs  (c)(2)(iv),  (c)(2)(vii)(C), 
(c)(2)(viii),  (c)(2)(ix),  anci(c)(2)(xi)  of  that 
section  and  must  ensure  that  the 
certification  identified  the  equipment 
that  passed  the  test  and  the  date  of  the 
test;  the  provision  also  specified  that 
marking  the  equipment  and  entering  the 
results  of  the  tests  and  the  dates  of 
testing  in  logs  are  two  acceptable  means 
of  meeting  these  requirements. 

2.  Proposed  Information-Transfer 
Collections  of  Information  for  General 
Industry  and  Construction 

Proposed  §§  1926.950(c)(l)(i)  and 
1910.269(a)(4)(i)(A)  provided  that  tbe 
host  employer  must  inform  the 
contractor  of  any  known  hazards  that 
might  be  related  to  the  contractor’s  work 
and  that  the  contractor  might  not 
recognize:  the  host  employer  also  must 
notify  the  contractor  of  any  information 
needed  to  do  assessments  required  by 
the  standard. 

Proposed  §§  1926.950(c)(l)(ii)  and 
1910.269(a)(4)(i)(B)  provided  that  the 
host  employer  must  report  any  observed 
contract-employer-related  violations  of 
tbe  standards  to  the  contract  employer. 

Proposed  §§  1926.950(c)(2){iii)  and 
1910.269(a)(4)(ii)(C)  provided  that  the 
contract  employer  must  advise  the  host 
employer  of  unique  hazards  presented 
by  the  contract  employer’s  work, 
unanticipated  hazards  found  during  the 
contract  employer’s  work  that  the  host 
employer  did  not  mention,  and 
measures  the  contractor  took  to  correct 
and  prevent  recurrences  of  violations 
reported  by  the  host  employer. 

3.  Proposed  Enclosed  Spaces 
Collections  of  Information  for 
Construction 

Proposed  §  1926.953(a)  provided  that, 
if,  after  the  employer  takes  the 
precautions  specified  by  §§  1926.953 
and  1926.965,  the  hazards  remaining  in 
the  enclosed  space  endanger  the  life  of 
an  entrant  or  could  interfere  with  escape 
from  the  space,  then  entry  into  the 
enclosed  space  must  meet  the  permit- 
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space  entry  requirements  of  paragraphs 

(d)  through  (k)  of  §  1910.146.575 

4.  Proposed  Removal  of  General 
Industry  Training  Certification 

Existing  §  1910.269(aK2Kvii)  requires 
the  employer  to  certify  that  each 
employee  received  the  training  required 
by  §  1910.269(a)(2).  The  employer  must 
make  this  certification  when  the 
employee  demonstrates  proficiency  in 
the  work  practices  involved  and 
maintain  the  certification  for  the 
duration  of  the  employee’s  employment. 
OSHA  proposed  to  remove  the 
certification  requirement  contained  in 
existing  §  1910.269(a)(2)(vii). 

B.  Information  Collection  Requirements 
in  the  Final  Rule 

OSHA  responded  to  public  comments 
addressing  the  proposed  rule’s 
requirements  in  Section  V,  Summary 
and  Explanation  of  the  Final  Rule, 
earlier  in  this  preamble.  Also,  OSHA 
has  submitted  to  0MB  a  new 
information  collection  request  in 
connection  with  the  final  rule:  a  new 
information  collection  request  in 
connection  with  the  final  rule  titled 
“Supporting  Statement  for  the 
Information  Collection  Requirements  of 
the  Electric  Power  Generation, 
Transmission,  and  Distribution 
Standards  for  Construction  and  General 
Industry  (29  CFR  1926  Subpart  V  and  29 
CFR  1910.269)  and  the  Electrical 
Protective  Equipment  Standards  for 
Construction  and  General  Industry  (29 
CFR  1926.97and  29  CFR  1910.137).’’ 
This  information  collection  request 
includes  both  the  existing  information 
collection  requirements  from  the  general 
industry  standards  and  the  new 
information  collection  requirements 
from  the  construction  standards, 
resulting  in  a  single  information 
collection  request  for  both  the  general 
industry  and  construction  standards. 
Therefore,  upon  publication  of  the  new 
information  collection  request,  the 
Agency  will  discontinue  the  existing 
information  collection  request  for  the 
general  industry  standards  titled 
“Supporting  Statement  for  the  Electrical 
Protective  Equipment  Standard  (29  CFR 
1910.137)  and  the  Electric  Power 
Generation,  Transmission,  and 
Distribution  Standard  (29  CFR 
1910.269),’’  0MB  Control  Number 
1218-0190. 

The  new  information  collection 
request  contains  several  newly 


®75  Some  of  the  requirements  in  paragraphs  (d) 
through  (k)  of  §  1910.146  involve  collections  of 
information  aimed  at  protecting  employees  from  the 
hazards  of  entry  into  permit-required  confined 
spaces.  The  proposal  noted  that  §  1910.146  already 
has  a  control  number. 


identified  collections  of  information 
requirements  in  both  construction  and 
general  industry  (that  is,  collections  of 
information  not  included  in  the 
information  collection  requests  for 
either  the  proposal  or  existing 
§§  1910.137  and  1910.269).  As  OSHA 
explains  in  detail  in  the  new 
information  collection  request,  the 
majority  of  the  requirements  covered  by 
these  newly  identified  collections  of 
information  consist  of  usual  and 
customary  practices  with  zero  burden. 

In  addition  to  adding  newly  identified 
collections  of  information  to  the  new 
information  collection  request,  OSHA 
modified  the  following  collections  of 
information.  First,  the  final  electrical 
protective  equipment  provision  for 
construction  (final  §  1926.97(c)(2)(xii)) 
requires,  in  addition  to  the  collections 
of  information  noted  in  the  information 
collection  request  for  the  proposal,  that 
the  employer  make  the  required 
certification  available  upon  request  to 
the  Assistant  Secretary  for  Occupational 
Safety  and  Health  and  to  employees  and 
their  authorized  representatives. 

Second,  as  described  in  Section  V, 
Summary  and  Explanation  of  the  Final 
Rule,  earlier  in  this  preamble,  the  final 
information-transfer  provisions  for 
construction  and  general  industry  (final 
§§  1926.950(c)(1)  and  (c)(2)  and  final 
§§  1910.269(a)(3)(i)  and  (a)(3)(ii))  differ 
substantially  firom  the  proposal,  and  the 
information  collection  requests  for 
§§  1910.137  and  1910.269  and  for 
§  1926.97  and  Subpart  V  reflect  these 
revisions. 

Table  56  lists  the  provisions  of  the 
final  rule  that  OSHA  identified  as 
containing  collections  of  information. 


Table  56— Collections  of 
Information  in  the  Final  Rule 


General  Industry 
Standards 

Construction 

Standards 

§1910.137(c)(2)(xil) 

§1 926.97 (c)(2)(xii) 

§1910.269(a)(3)(i) 

§  1926.950(c)(1) 

§1910.269(a)(3)(ii) 

§  1926.950(C)(2) 

§1910.269(c)(1)(i) 

§  1926.952(a)(1) 

§1910.269(d)(2)(lil) 

NA 

§1910.269(d)(2)(v) 

NA 

§1910.269(d)(2)(ix) 

NA 

§1910.269(d)(3)(li)(F) 

NA 

§  1910.269(d)(5) 

NA 

§1910.269(d)(8)(lv) 

NA 

NA 

§  1926.953(a) 

NA 

§1926.953(9) 

§1910.269(0 

NA 

§1910.269(l)(3)(li) 

§1926.960(c)(1)(ii) 

§1910.269(m)(3)(i) 

§  1926.961(c)(1) 

§1910.269(m)(3)(v) 

§  1926.961(c)(5) 

§1910.269(m)(3)(ix) 

§  1926.961(C)(9) 

§1910.269(m)(3)(x)(A) 

§1 926.961  (C)(10)(i) 

§1910.269(m)(3)(x)(D) 

§1 926.961  (C)(10)(iv) 

§1910.269(o)(3)(lii)(A) 

§1926.963(c)(3)(i) 

§1910.269(p)(4)(il) 

§  1926.959(d)(2) 

§1910.269(s)(1)(li) 

§1926.967(k)(1)(ii) 

§1910.269(u)(4)(lv) 

§  1926.966(e)(4) 

§1910.269(u)(6)(i) 

§  1926.966(g)(1) 

Table  56— Collections  of  Informa¬ 
tion  IN  THE  Final  Rule— Contin¬ 
ued 


General  Industry 
Standards 

Construction 

Standards 

§1910.269(v)(4)(iv) 

NA 

§1910.269(v)(7)(i)(A) 

NA 

§1910.269(v)(8)(i) 

NA 

§1910.269(v)(10)(i) 

NA 

§1910.269(v)(11)(ii) 

NA 

§1910.269(v)(11)(ix) 

NA 

§1910.269(v)(11)(x) 

NA 

§1910.269(v)(12) 

NA 

§1910.269(w)(6)(ii) 

§  1926.967(g)(2) 

Note:  "NA”  =  Not  Applicable. 


Before  publishing  this  final  rule,  the 
Department  of  Labor  submitted  the  new 
information  collection  request  to  0MB 
for  its  approval. 576  The  new  information 
collection  request  contains  a  full 
analysis  and  description  of  the  burden 
hours  and  costs  associated  with 
paperwork  requirements  of  the  final 
rule.  The  public  may  obtain  copies  of 
the  new  information  collection  request 
on  April  14,  2014  at  www.reginfo.gov  or 
by  contacting  OSHA  at  202-693-2222. 
OSHA  will  publish  a  separate  notice  in 
the  Federal  Register  that  will  announce 
the  results  of  OMB’s  review  and  include 
in  that  notice  any  applicable  0MB 
control  nmnber.  Upon  publication  of 
that  notice,  any  revisions  to  the  new 
information  collection  request  made  as 
a  result  of  OMB’s  review  will  be 
available  at  www.reginfo.gov  by 
searching  for  the  OMB-approved  control 
number  for  the  new  information  request. 

The  Department  of  Labor  notes  that  a 
Federal  agency  cannot  conduct  or 
sponsor  a  collection  of  information 
unless  0MB  approves  the  collection  of 
information  under  the  Paperwork 
Reduction  Act  of  1995  and  the 
information  collection  requirement 
displays  a  currently  valid  0MB  control 
number.  Also,  notwithstanding  any 
other  provision  of  law,  no  employer 
may  be  subject  to  a  penalty  for  failing 
to  comply  with  a  collection  of 
information  if  the  collection  of 
information  does  not  display  a  currently 
valid  0MB  control  number. 

XL  State-Plan  Requirements 

When  Federal  OSHA  promulgates  a 
new  standard  or  more  stringent 
amendment  to  an  existing  standard,  the 
27  States  and  U.S.  Territories  with  their 
own  OSHA-approved  occupational 
safety  and  health  plans  must  amend 
their  standards  to  reflect  the  new 
standard  or  amendment,  or  show  OSHA 


57e0SHA  notes  that  24,407  business  or  other  for- 
profit  establishments  are  affected  by  the  final  rule 
and  estimates  that  there  are  no  capital  or  start-up 
costs  associated  with  the  final  rule’s  information 
collection  requirements. 
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why  such  action  is  unnecessary,  for 
example,  because  an  existing  State 
standard  covering  this  area  is  “at  least 
as  effective”  as  the  new  Federal 
standard  or  amendment  (29  CFR 
1953.5(a)).  The  State  standard  must  be 
at  least  as  effective  as  the  final  Federal 
rule,  must  be  applicable  to  both  the 
private  and  public  (State  and  local 
government  employees)  sectors,  and 
must  be  completed  within  6  months  of 
the  promulgation  date  of  the  final 
Federal  rule.  When  OSHA  promulgates 
a  new  standard  or  amendment  that  does 
not  impose  additional  or  more  stringent 
requirements  than  an  existing  standard, 
State-Plan  States  are  not  required  to 
amend  their  standards,  although  the 
Agency  may  encourage  them  to  do  so. 

The  21  States  and  one  U.S.  Territory 
with  OSHA-approved  occupational 
safety  and  health  plans  covering  private 
employers  and  State  and  local 
government  employees  are:  Alaska, 
Arizona,  California,  Hawaii,  Indiana, 
Iowa,  Kentucky,  Maryland,  Michigan, 
Minnesota,  Nevada,  New  Mexico,  North 
Carolina,  Oregon,  Puerto  Rico,  South 
Carolina,  Tennessee,  Utah,  Vermont, 
Virginia,  Washington,  and  Wyoming.  In 
addition,  four  States  and  one  U.S. 
Territory  have  OSHA-approved  State 
Plans  that  apply  to  State  and  local 
government  employees  only: 
Connecticut,  Illinois,  New  Jersey,  New 
York,  and  the  Virgin  Islands. 

This  final  rule  results  in  more 
stringent  requirements  for  the  work  it 
covers.  Therefore,  States  and  Territories 
with  OSHA-approved  State  Plans  must 
adopt  comparable  amendments  to  their 
standards  within  6  months  of  the 
promulgation  date  of  this  rule  unless 
they  demonstrate  that  such  amendments 
are  not  necessary  because  their  existing 
standards  are  at  least  as  effective  in 
protecting  workers  as  this  final  rule. 
Each  State  Plan’s  existing  requirements 
will  continue  to  be  in  effect  until  it 
adopts  the  required  revisions. 

Xn.  Dates 

When  OSHA  promulgates  a  final  rule, 
the  Agency  typically  provides  a  delay  to 
allow  employers  to  become  familiar 
with  the  rule  and  to  come  into 
compliance.  The  Agency  requested 
comments  generally  on  what  an 
appropriate  delay  would  be  for  this  rule, 
on  how  long  employers  would  need  to 
make  purchases  necessary  for 
compliance  with  the  proposed  rule,  and 
on  the  expected  useful  life  of  equipment 
that  the  proposal  would  have  required 
employers  to  replace. 

OSHA  received  a  wide  range  of 
recommendations.  A  few  commenters 
noted  that  the  proposed  rule  was  largely 
the  same  as  existing  §  1910.269  and 


suggested  that  employers  would  need 
minimal  time  to  comply  with  the  final 
rule.  (See,  for  example,  Exs.  0126,  0480.) 
BGE  commented  that  employers  would 
need  2  months  “to  evaluate  the 
changes”  (Ex.  0126).  IBEW  noted  that 
the  proposed  changes  would  require 
only  minimal  new  training  and  that 
employers  could  implement  those 
changes  within  6  months  (Ex.  0480). 

Many  commenters  stated  that 
employers  would  need  time  to  complete 
the  budgetary  process  necessary  to 
acquire  funding  for  compliance  and 
training.  (See,  for  example,  Exs.  0175, 
0183,  0202,  0210,  0225,  0229,  0233, 

0238,  0239,  0504.)  One  of  these 
commenters  suggested  that  OSHA 
should  allow  for  one  complete  budget 
cycle  (Ex.  0175).  Another  recommended 
a  3-year  delay  (Ex.  0238).  The  rest  of 
these  commenters  recommended  a  2- 
year  delay.  APPA  maintained  that  small 
employers  “will  require  additional  time 
and  budget  allocations  to  execute  any 
rules  that  may  come  from  this  process” 
and  recommended  that  OSHA  take  this 
factor  into  consideration  in  adopting  the 
final  rule  (Ex.  0504). 

Siemens  Power  Generation 
commented  that  the  proposed  rules  on 
protection  from  electric  arcs  were  “so 
costly  and  onerous  that  they  would 
require  sophisticated  employers  two  to 
three  years  to  implement”  (Ex.  0163). 
The  company  contended  that  small 
employers  would  need  even  more  time 
so  that  they  could  “take  advantage  of 
OSHA  outreach  programs  and  obtain 
information  from  industry  associations” 
[id.). 

Ohio  Rural  Electric  Cooperatives 
recommended  at  least  a  2-year  period 
“to  replace  and  upgrade  equipment,” 
noting  that  “FR  clothing  in  use  at  the 
time  these  change  [s]  become  final  will 
still  have  useable  life  before  they  need 
replacement”  (Ex.  0186).  The  company 
noted  that  equipment  currently  in  use 
provides  a  measure  of  protection  even 
though  it  may  not  be  compliant  with  the 
final  rule  [id.). 

TVA  recommended  a  3-year  delay  for 
the  requirement  to  estimate  employee 
exposure  to  incident  heat  energy, 
explaining,  “We  recommend  a  three 
year  delay  ...  to  complete  estimation 
of  heat  energy  exposures.  This  is  based 
on  our  experience  of  performing 
calculations  on  plant  and  transmission 
circuits  down  to  the  480  V  board  and 
panel  level”  (Ex.  0213). 

TVA  also  recommended  a  6-  to  9- 
month  delay  for  the  arc-flash  protection 

requirements,577  commenting: 


577  OSHA  understands  TVA’s  comment  to 
indicate  that  it  will  take  employers  6  to  9  months 
to  purchase  protective  clothing  and  other  protective 


To  provide  daily-wear  FR  clothing  with  an 
ATPV  of  4  to  8  cal/cm^  to  meet  the  minimum 
proposed  requirements  for  arc  flash 
protection,  we  recommend  a  6  to  9-month 
delay  .  .  ..  This  recommendation  is  based  on 
our  experience  of  providing  3,600  employees 
five  sets  of  daily-wear  FR  garments  until  we 
calculated  the  heat  energy  exposures.  [W.] 

IBEW  commented  that  the  only 
purchases  potentially  requiring  a 
delayed  compliance  deadline  involve 
the  acquisition  of  arc-rated  clothing, 
although  the  union  also  stated  that, 
“[biased  on  reports  from  protective 
clothing  manufacturers  and  vendors, 
there  is  plenty  of  it  to  go  around”  (Ex. 
0230).  IBEW  acknowledged  that 
employers  might  need  some  time  to 
implement  new  protective-clothing 
policies  and  recommended  that  the  final 
rule  provide  no  more  than  an  12-month 
delay  in  that  regard  (Tr.  899). 

A  few  commenters,  such  as  EEI,  stated 
that,  without  knowing  what  the  content 
of  the  final  rule  would  be,  they  could 
not  predict  how  long  it  would  take  to 
acquire  new  equipment,  put  it  into 
place,  and  train  employees  in  its  use 
(Exs.  0177,  0209,  0227).  These 
commenters  recommended  that  OSHA 
consider  their  input  after  the  Agency 
publishes  the  final  rule. 

OSHA  believes  that  there  will  be  little 
impact  on  the  regulated  community  as 
a  result  of  adopting  requirements  from 
existing  §  1910.137  into  new  §  1926.97 
or  existing  §  1910.269  into  Subpart  V. 
Almost  all  affected  employers  are 
already  complying  with  these 
requirements.  (See  Section  VI,  Final 
Economic  Analysis  and  Regulatory 
Flexibility  Analysis,  earlier  in  the 
preamble.)  Additionally,  many  of  the 
revisions  in  existing  §§  1910.137  and 
1910.269  are  clarifications  of  existing 
requirements  or  impose  requirements 
that  employers  can  implement  quickly. 
For  example,  OSHA  is  revising 
provisions  in  existing  §  1910.269(t)  to 
cover  vaults  as  well  as  manholes.  The 
definitions  of  “manhole”  and  “vault” 
are  so  similar,578  OSHA  believes 
that  most  employers  already  apply  the 
relevant  provisions  to  both  manholes 
and  vaults. 

The  Agency  is  setting  a  90- day 
effective  date  for  the  final  rule,  although 


equipment  after  they  determine  what  protection  to 
purchase. 

578 Existing  §1910.269(x)  defines  “manhole”  as 
“la]  subsiuface  enclosure  which  personnel  may 
enter  and  which  is  used  for  the  purpose  of 
installing,  operating,  and  maintaining  submersible 
equipment  or  cable.”  Existing  §  1910.269(x)  defines 
“vault”  as  “|a]n  enclosure,  above  or  below  ground, 
which  personnel  may  enter  and  which  is  used  for 
the  purpose  of  installing,  operating,  or  maintaining 
equipment  or  cable.”  The  only  vaults  addressed  in 
§  1910.269(t),  which  applies  to  underground 
installations,  are  underground  vaults. 
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OSHA  will  be  imposing  compliance 
deadlines  more  than  90  days  after 
publication  of  the  final  rule  for  specific 
new  or  revised  requirements,  as 
explained  later. 

Four  sets  of  requirements  in  the  final 
rule  set  substantial  new  or  revised 
duties  on  employers:  The  new 
requirements  for  transferring 
information  between  host  employers 
and  contract  employers,  revised 
provisions  on  the  use  of  fall  protection 
systems,  revised  requirements  for 
minimum  approach  distances,  and  new 
requirements  for  protecting  employees 
from  the  hazards  associated  with  flames 
and  electric  arcs.  As  described  in  the 
following  paragraphs,  OSHA  is  adopting 
delayed  compliance  dates  for  some  of 
these  provisions: 

A.  The  New  Requirements  for 
Transferring  Information  Between  Host 
Employers  and  Contract  Employers 
(§§  1926.950(c)  and  1910.269(a)(3)) 

Despite  the  controversy  surrounding 
these  provisions,  OSHA  believes  that 
many  host  employers  and  contract 
employers  already  are  implementing  the 
practices  required  by  final 
§§  1926.950(c)  and  1910.269(a)(3).579 
Additionally,  the  host-contractor 
provisions  generally  require  the  host 
employer  and  contract  employer  to 
provide  information  that  they  already 
have  to  each  other,  and  the  provisions 
do  not  require  the  outlay  of  any  capital 
expenditures.  Therefore,  OSHA  does  not 
believe  it  is  necessary  to  delay 
enforcement  of  these  provisions  beyond 
the  effective  date  for  the  final  rule. 
OSHA  expects  employers  to  be  in 
compliance  with  the  host-contractor 
requirements  starting  90  days  after 
publication  of  the  final  rule  in  the 
Federal  Register. 

13.  Revised  Provisions  on  the  Use  of  Fall 
Protection  Systems 

(§§  1926.954(b)(3)(iii)  and  (b)(3)(iv)  and 
1910.269(g)(2)(iv)(C),  and  (g)(2)(iv)(D)) 

As  discussed  earlier  under  the 
summary  and  explanation  for  final 
§  1926.954(b){3)(iii),  some  provisions  in 
tliat  paragraph  and  in  final 
§  1910.269(g)(2)(iv)(C)  have  compliance 
deadlines.  In  §§  1926.954(b)(3)(iiiKB) 
and  1910.269(gK2)(iv)(CK2),  the  final 
rule  requires  employees  to  use  a 
personal  fall  arrest  sy.stem,  work¬ 
positioning  equipment,  or  fall  restraint 
sy.stem,  as  appropriate,  when  working  at 
elevated  locations  more  than  1 .2  meters 


S70  As  thn  Agency  noted  in  the  preamble  to  the 
proposed  rule,  “Based  on  research  conducted  by 
CONSAD,  OSHA  believes  that  the  communications 
that  would  be  required  by  the  proposed  standards 
already  occur  for  most  affected  projects”  (70  FR 
34911). 


(4  feet)  above  the  ground  on  poles, 
towers,  or  similar  structures  if  the 
employer  does  not  provide  other  fall 
protection  meeting  Subpart  M  of  Part 
1926.  Paragraph  (b)(3)(iii)(C)  of 
§  1926.954  and  paragraph  (g)(2)(iv)(C)(3) 
of  §  1910.269  provide  exceptions  to 
these  general  rules  requiring  fall 
protection.  Paragraph  (b)(3)(iii)(C)  of 
§  1926.954  and  paragraph  (g)(2)(iv)(C)(3) 
of  §  1910.269  provide  that,  until  March 
31,  2015,  qualified  employees  need  not 
use  fall  protection  equipment  for 
climbing  or  changing  location  on  poles, 
towers,  or  similar  structures,  unless 
conditions  could  cause  the  employee  to 
lose  his  or  her  grip  or  footing.  After  that 
date,  qualified  employees  must  use  fall 
protection  for  climbing  poles,  towers,  or 
similar  structures,  unless  the  employer 
can  demonstrate  that  climbing  with  fall 
protection  is  infeasible  or  creates  a 
greater  hazard  than  climbing  without  it. 
Starting  April  1,  2015, 
§§1926.954(b)(3)(iv)  and 
1910.269(g)(2)(iv)(D)  require  the 
employer  to  ensure  that  employees  rig 
work-positioning  systems  so  that  the 
employee  can  free  fall  no  more  than  0.6 
meters  (2  feet). 

C.  Revised  Requirements  for  Minimum 
Approach  Distances  (§§  1 926.960(c)(  1 ) 
and  1910.269(1)(3)) 

As  discussed  in  the  summary  and 
explanation  for  §  1926.960(c)(1),  that 
provision  in  the  final  rule,  and  the 
comparable  one  in  final  §  1910.269(1)(3), 
set  revised  requirements  for  minimum 
approach  distances.  For  voltages  of  5.1 
kilovolts  and  more,  employers  have 
until  April  1,  2015,  to  comply  with  the 
revised  provisions,  including  the 
requirement  for  employers  to  determine 
the  maximum  anticipated  per-unit 
transient  overvoltage,  phase-to-ground, 
through  an  engineering  analysis. 

D.  New  Requirements  for  Protecting 
Employees  Prom  the  Hazards 
Associated  With  Electric  Arcs 

(§§  1926.960(g)  and  1910.269(1)(6)) 

Paragraph  (g)(1)  of  final  §  1926.960 
and  paragraph  (l)(8)(i)  of  final 
§  1910.269  require  the  employer  to 
a.s.se.ss  the  workplace  to  identify 
(unployees  exposed  to  hazards  from 
flames  or  from  electric  arcs.  Although 
existing  §  1910.269  does  not  explicitly 
require  the  employer  to  perform  such  an 
a.sse.ssment,  this  requirement  is  implicit 
in  exi.sting  §  1910.269(l)(6)(iii).  This 
existing  rule  requires  the  employer  to 
en.sure  that  each  employee  exposed  to 
the  hazards  of  flames  or  electric  arcs 
does  not  wear  clothing  that,  when 
exposed  to  flames  or  electric  arcs,  could 
increase  the  extent  of  injury  that  would 
be  sustained  by  the  employee.  To 


comply  with  this  existing  provision,  the 
employer  needs  to  determine  if 
employees  are  exposed  to  hazards  from 
flames  or  electric  arcs.  Consequently, 
OSHA  concludes  that  employers  already 
should  be  in  substantial  compliance 
with  paragraphs  (g)(1)  of  final 
§  1926.960  and  (l)(8)(i)  of  final 
§  1910.269  and  that  no  compliance 
delay  beyond  the  effective  date  for  the 
final  rule  is  necessary. 

Paragraph  (g)(2)  of  final  §  1926.960 
and  paragraph  (l)(8)(ii)  of  final 
§  1910.269  provide  Aat,  for  each 
employee  exposed  to  hazards  from 
electric  arcs,  the  employer  make  a 
reasonable  estimate  of  the  incident  heat 
energy  to  which  the  employee  would  be 
exposed.  TVA’s  experience  estimating 
incident  energy  for  exposures  at  its 
electric  power  generation  plants  and 
transmission  lines  led  them  to 
recommend  a  3-year  delay  for  this 
element  of  the  standard  [id.].  However, 
OSHA  does  not  believe  that  TVA’s 
experience  forms  a  reasonable  basis  for 
setting  compliance  deadlines.  In  this 
regard,  TVA  indicated  that  it  instituted 
measures  to  reduce  energy  below  100 
cal/cm2,  including  modifying  some 
installations  (Ex.  0213).  OSHA  believes 
that  the  initial  incident-energy  estimates 
conducted  by  TVA  took  only  a  fraction 
of  the  3-year  period  and  that  the  vast 
majority  of  this  period  involved 
retrofitting  the  circuits  to  reduce  energy 
exposure  below  100  cal/cm^. 

Mr.  James  Tomaseski  with  IBEW 
stated  that  the  NESC  was  adopting 
requirements  for  a  similar  estimate  of 
incident  heat  energy  that  was  to  become 
effective  in  2009  (Tr.  898-899). Mr. 
Brian  Erga  with  ESCI  stated  that  a  delay 
of  12  to  18  months  for  OSHA’s  clothing- 
related  provisions  would  be  reasonable 
(Tr.  1275-1276).  Based  on  Mr. 

Tomaseski ’s  testimony,  the  Agency 
believes  that  most  employers  already 
have  estimates  of  incident  heat  energy 
for  many  exposures.  Moreover,  the 
guidance  provided  in  Appendix  E 
should  facilitate  employers’  efforts  to 
complete  these  estimates.  (Consequently, 
the  Agency  concludes  that  a  reasonable 
compliance  date  for  the  requirements  to 
estimate  incident  heat  energy  under 
final  §§  1926.960(g)(2)  and 
1910.269(l)(8)(ii)  is  January  1 , 201 5. 

Paragraph  (g)(3)  of  final  §1926.960 
and  paragraph  (l)(8)(iii)  of  final 
§  1910.269  require  the  employer  to 
ensure  that  each  employee  exposed  to 
hazards  from  flames  or  electric  arcs  does 
not  wear  clothing  that  could  melt  onto 


580  Although  the  2007  edition  of  the  NIiSC  to 
which  Mr.  Tomaseski  referred  was  not  final  at  the 
time  of  his  testimony,  the  2007  NESC  ultimately  set 
the  effective  date  for  its  protective  clothing 
provisions  as  January  1,  2009  (Ex.  0533). 
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his  or  her  skin  or  that  could  ignite  and 
continue  to  burn  when  exposed  to 
flames  or  the  heat  energy  estimated 
under  §§  1926.960(g)(2)  and 
1910.269(l)(8)(ii).  Existing 
§  1910.269(l)(6)(iii)  contains  a 
comparable  requirement  without  the 
reference  to  incident  heat-energy 
estimates.  As  previously  indicated,  the 
final  rule  delays  the  requirements  for 
incident  heat-energy  estimates  until 
January  1,  2015.  However,  the  Agency 
believes  that  it  is  important  to  continue 
the  protection  against  clothing  ignition 
contained  in  existing 
§  1910.269(l)(6)(iii).  Therefore,  OSHA  is 
not  setting  a  delayed  compliance  date 
for  final  §§  1926.960(g)(3)  and 
1910.269(l)(8)(iii)  beyond  the  effective 
date  for  the  final  rule.  Until  the 
employer  completes  the  estimates 
required  by  final  §§  1926.960(g)(2)  and 
1910.269(l)(8)(ii),  OSHA  will  enforce 
§§  1926.960(g)(3)  and  1910.269(l)(8)(iii) 
as  it  does  existing  §  1910.269(l)(6)(iii); 
that  is,  the  clothing  must  not  ignite  and 
continue  to  burn  when  exposed  to 
electric  arcs  the  employee  may 
encounter. 

Paragraph  (g)(4)  of  final  §  1926.960 
and  paragraph  (l)(8)(iv)  of  final 
§  1910.269  generally  require  the 
employer  to  ensure  that  the  outer  layer 
of  clothing  worn  by  an  employees  is 
flame  resistant  under  specified 
conditions.  The  first  three  conditions 
are:  (1)  There  is  employee  exposure  to 
contact  with  energized  circuit  parts 
operating  at  more  than  600  volts;  (2)  an 
electric  arc  could  ignite  flammable 
material  in  the  work  area  that  could,  in 
turn,  ignite  the  employee’s  clothing,  and 
(3)  molten  metal  or  electric  arcs  from 
faulted  conductors  in  the  work  area 
could  ignite  the  employee’s  clothing.  As 
a  practical  matter,  the  employer’s 


assessment  of  employee  exposure  to 
hazards  from  flames  or  from  electric 
arcs  (as  required  by  final 
§§  1926.960(g)(1)  and  1910.269(l)(8)(i)) 
will  determine  whether  one  or  more  of 
these  conditions  are  present.  As 
previously  noted,  the  requirement  for 
the  employer  to  perform  the  assessment 
becomes  effective  with  the  rest  of  the 
rule,  and  OSHA  determined  that 
employers  need  no  additional  delay  to 
comply  with  final  §§  1926.960(g)(4)(i) 
through  (g)(4)(iii)  and 
1910.269(l)(8)(iv)(A)  through 
(l)(8)(iv)(C). 

Final  §§  1926.960(g)(4)(iv)  and 
1910.269(l)(8)(iv)(D)  generally  require 
flame-resistant  clothing  when  the 
incident  energy  estimated  under 
§§  1926.960(g)(2)  and  1910.269(l)(8)(ii) 
exceeds  2.0  cal/cm^.  This  is  a 
substantially  new  requirement,  and 
compliance  is  dependent  on  completion 
of  the  incident  heat-energy  estimates 
required  by  §§  1926.960(g)(2)  and 
1910.269(l)(8)(ii).  As  noted  earlier, 
OSHA  does  not  require  compliance  with 
the  provisions  on  incident  heat-energy 
estimates  until  January  1,  2015. 
Moreover,  as  explained  later,  OSHA  is 
delaying  requirements  for  arc-rated 
protection  under  final  §§  1926.960(g)(5) 
and  1910.269(l)(8)(v)  until  April  1, 

2015.  For  these  reasons,  the  Agency  is 
adopting  a  compliance  date  for  final 
§§  1926.960(g)(4)(iv)  and 
1910.269(l)(8)(iv)(D)  of  April  1,  2015. 

Final  §§  1926.960(g)(5)  and 
1910.269(l)(8)(v)  provide  that,  with 
some  exceptions,  employers  ensure  that 
employees  exposed  to  electric-arc 
hazards  wear  protective  clothing  and 
other  protective  equipment  with  an  arc 
rating  greater  than  or  equal  to  the  heat 
energy  estimated  under  final 
§§  1926.960(g)(2)  and  1910.269(l)(8)(ii). 


Clearly,  the  employer  must  complete 
those  incident  heat-energy  estimates 
before  purchasing  protection  with  an 
appropriate  arc  rating.  Therefore, 
employers  may  delay  complying  with 
§§  1926.960(g)(5)  and  1910.269(l)(8)(v) 
until  April  1,  2015.  This  delay  provides 
employers  additional  time,  when  added 
to  the  period  provided  for  estimating 
incident  heat  energy  under 
§§  1926.960(g)(2)  and  1910.269(l)(8)(ii), 
to  purchase  compliant  protective 
clothing  and  other  protective 
equipment.  The  Agency  could  impose 
the  same  deadline  for  the  requirements 
to  estimate  incident  heat  energy  and  to 
provide  protective  clothing  and  other 
protective  equipment  based  those 
estimates;  however,  OSHA  believes  that 
having  separate  deadlines  will  ensure 
that  employers  have  additional  time 
after  initially  making  estimates  of  heat 
energy  to  make  necessary  adjustments 
in  work  practices  and  circuit  protection 
to  reduce  those  estimates  to  a  level 
where  employers  can  use  arc-rated 
protection  with  acceptably  low  arc 
ratings.  If  OSHA  were  to  require 
compliance  with  both  sets  of 
requirements  at  the  same  time, 
employers  initially  might  have  to 
provide  protection  with  high  arc  ratings. 
The  dates  adopted  by  this  final  rule 
provide  employers  with  adequate  time 
to  ensure  that  incident  heat-energy 
exposme  levels  for  employees  are  as 
low  as  practical  when  the  Agency 
begins  enforcing  §§  1926.960(g)(5)  and 
1910.269(l)(8)(v). 

The  following  table  shows  important 
compliance  dates  for  the  final  rule. 

The  final  rule  becomes  effective  on 
July  10,  2014.  Employer  obligations 
under  the  specific  provisions  listed  in 
this  table  commence  on  the  dates 
indicated. 


Requirement 

Subpart  V 

§1910.269 

Compliance  date 

Fall  protection  must  be  used  by  a  qualified  employee 
climbing  or  changing  location  on  poles,  towers,  or 
similar  structures  unless  the  employer  can  dem¬ 
onstrate  that  climbing  with  fall  protection  is  infeasi¬ 
ble  or  creates  a  greater  hazard  than  climbing  or 
changing  location  without  it. 

§1926.954(b)(3)(iii)(C)  . 

(g)(2)(iv)(C)(3)  . 

April  1, 2015. 

Work-positioning  systems  must  be  rigged  so  that  an 
employee  can  free  fall  no  more  than  0.6  m  (2  ft). 

§1926.954(b)(3)(iv)  . 

(g)(2)(iv)(D)  . 

April  1, 2015. 

Until  the  compliance  deadline,  employers  may  con¬ 
tinue  to  use  the  minimum  approach  distances  in  ex¬ 
isting  Subpart  V  and  §1910.269  for  voltages  of  5.1 
kilovolts  and  more.  (Table  6  in  Appendix  B  to  Sub¬ 
part  V  and  in  Table  6  through  Table  13  in  Appendix 
B  to  §1910.269  specify  the  existing  minimum  ap¬ 
proach  distances.’)  After  the  compliance  deadline, 
employers  must  determine  the  maximum  antici¬ 
pated  per-unit  transient  overvoltage,  phase-to- 
ground  in  accordance  with  §§  1926.960(c)(1)(ii)  and 
1910.269(l)(3)(ii)  and  must  establish  minimum  ap¬ 
proach  distances  in  accordance  with 

§§1926.960(c)(1)(i)  and  1910.269(l)(3)(i). 

§  1926.960(c)(1)  and  Table  V-2  . 

(I)(3)  and  Table  R-3  . 

April  1, 2015. 
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Requirement 

Subpart  V 

§1910.269 

Compliance  date 

The  employer  must  make  a  reasonable  estimate  of 
the  incident  heat  energy  to  which  the  employee 
would  be  exposed. 

§  1926.960(g)(2)  . 

(l)(8)(ii)  . 

January  1,  2015. 

The  employer  must  ensure  that  the  outer  layer  of 
clothing,  except  for  clothing  not  required  to  be  arc 
rated,  is  flame  resistant  when  the  estimated  incident 
heat  energy  exceeds  2.0  cal/cm^. 

§§1926.960(g)(4)(iv)  . 

(l)(8)(iv)(D)  . 

April  1, 2015. 

The  employer  must  ensure  that  employees  with  expo¬ 
sure  to  electric-arc  hazards  wear  protective  clothing 
and  other  protective  equipment  with  an  arc  rating 
greater  than  or  equal  to  the  estimated  heat  energy 
whenever  that  estimate  exceeds  2.0  cal/cm^. 

§§  1926.960(g)(5)  . 

(I)(8)(v)  . 

April  1, 2015. 

^  Table  6  in  Appendix  B  to  Subpart  V  and  in  Table  6  through  Table  13  in  Appendix  B  to  §1910.269  contain  minimum  approach  distances  that 
duplicate  the  minimum  approach  distances  in  Table  V-1  and  Table  V-2  in  existing  Subpart  V  and  Tabie  R-6  through  R-8  in  existing  §1910.269. 
OSHA  reformatted  and  deleted  extraneous  information  from  these  tables  in  the  final  rule;  however,  the  relevant  distances  are  identical  to  the  ex¬ 
isting  tables. 


List  of  Subjects  in  29  CFR  Parts  1910 
and  1926 

Electric  power,  Fire  prevention. 
Hazardous  substances,  Incorporation  by 
reference.  Occupational  safety  and 
bealtb.  Safety. 

Authority  and  Signature 

David  Michaels,  Pb.l).,  Midi, 

Assistant  Secretary  of  Labor  for 
Occuj)ational  Safety  and  Ilealtb,  IJ.S. 
Dejjarfinent  of  Labor,  200  (ionstitution 
Ave.  NW.,  Wasbington,  1)C;  20210, 
autborized  tbe  ])re])aration  of  tins 
notice. 

Tbis  action  is  taken  ])ur.suant  to 
sections  3704  ai  saq.,  Pub.  L.  107-217, 
no  STAT.  1002,  (40  IJ.S.C.  3704  at 
.s'cr/.);  .sections  4,  0,  and  0,  Pub.  L.  01- 
.lOO,  04  STAT.  1.600  (20  IJ.S.C.  0.63,  066, 
()67),  Secretary  of  Labor’s  (Irder  No.  1- 
2012  (77  FK  3012  (Jan.  26,  2012)),  and 
20  C:FR  Part  1011. 

.Signed  <it  Washington,  DC,  on  Doeeinber  (i, 
2013. 

David  Michaels, 

Assistant  Secretary  of  Ixihorfor  Occupational 
Safety  and  Health. 

Accordingly,  the  Occupational  Safety 
and  Health  Administration  amends 
Parts  1910  and  1926  of  Title  29  of  the 
Code  of  Federal  Regulation  as  follows; 

PART  1910— [AMENDED] 

Subpart  I — Personal  Protective 
Equipment 

■  1.  Revise  the  authority  citation  for 
Subpart  I  of  part  1910  to  read  as  follows: 

Authority:  29  U.S.C.  653,  655,  657; 
Secretary  of  Labor’s  Order  No.  12-71  (36  FR 
8754),  8-76  (41  FR  25059),  9-83  (48  FR 
35736),  1-90  (55  FR  9033),  6-96  (62  FR  111), 
3-2000  (65  FR  50017),  5-2002  (67  FR  65008), 
5-2007  (72  FR  31160),  4-2010  (75  FR  55355), 
or  1-2012  (77  FR  3912),  as  applicable,  and 
29  CFR  Part  1911. 

■  2.  Revise  §  1910.136(a)  to  read  as 
follows; 


§1910.136  Foot  protection. 

(a)  General  requirements.  The 
employer  shall  ensure  that  each  affected 
employee  u.se.s  protective  footwear 
when  working  in  areas  where  there  is  a 
danger  of  foot  injuries  due  to  falling  or 
rolling  objects,  or  objects  piercing  the 
sole,  or  when  the  use  of  ])rotective 
footwear  will  ])rotect  the  affected 
einjiloyee  from  an  electrical  hazard, 
such  as  a  static-di.scharge  or  electric- 
shock  hazard,  that  remains  after  the 
employer  takes  other  necessary 
protective  measures. 

*  *  *  *  ^ 

■  3.  Revi.se  §  1 ‘tin. 137  to  read  as 
follows: 

§  1 91 0.1 37  Electrical  protective  equipment. 

(a)  l)(;sign  requirements  for  sijecific 
types  of  electrical  })roteclive  equipment. 
Rubber  insidating  blankets,  rubber 
insulating  matting,  rubber  insulating 
covers,  rubber  insulating  line  ho.se, 
rubber  insidating  gloves,  and  rubber 
insulating  sleeves  shall  meet  the 
following  requirements; 

(1)  Manufacture  and  marking  of 
rubber  insulating  equipment,  (i) 

Blankets,  gloves,  and  sleeves  shall  be 
produced  by  a  seamless  process. 

(ii)  Each  item  shall  be  clearly  marked 
as  follows: 

(A)  Class  00  equipment  shall  be 
marked  Class  00. 

(B)  Class  0  equipment  shall  be  marked 
Class  0. 

(C)  Class  1  equipment  shall  be  marked 
Class  1. 

(D)  Class  2  equipment  shall  be  marked 
Class  2. 

(E)  Class  3  equipment  shall  be  marked 
Class  3. 

(F)  Class  4  equipment  shall  be  marked 
Class  4. 

(G)  Nonozone-resistant  equipment 
shall  be  marked  Type  I. 

(H)  Ozone-resistant  equipment  shall 
be  marked  Type  II. 


(1)  Other  relevant  markings,  such  as 
the  manufacturer’s  identification  and 
the  size  of  the  equipment,  may  also  be 
provided. 

(iii)  Markings  shall  be  nonconducting 
and  shall  be  applied  in  such  a  manner 
as  not  to  impair  the  insulating  {jualities 
of  the  equipment. 

(iv)  Markings  on  gloves  shall  be 
coidined  to  tbe  cuff  portion  of  the  glove. 

(2)  Idectrieal  nujuirements.  (i) 
l‘i(|uipment  shall  be  cajiable  of 
witb.standing  tbe  ac  proof-test  voltage 
specified  in  Table  1-1  or  tbe  dc  |)rooi- 
te.st  voltage  specified  in  'I'able  1—2. 

(A)  Tbe  proof  te.st  shall  reliably 
indicate  that  tbe  equijirnent  can 
withstand  tbe  voltage  involved. 

(B)  Tbe  test  voltage  shall  be  apjilied 
continuously  for  3  minutes  for 
e(|uipment  other  than  matting  and  shall 
be  aj)j)lied  continuously  for  1  minute  for 
matting. 

(C)  Cloves  shall  also  be  capable  of 
.sejiarately  withstanding  tbe  ac  jiroof-te.st 
voltage  specified  in  Table  1-1  after  a  16- 
bour  water  soak.  (See  the  note  following 
paragraph  (a)(3)(ii)(B)  of  this  .section.) 

(ii)  When  the  ac  proof  te.st  is  u.sed  on 
gloves,  the  60-hertz  proof-test  current 
may  not  exceed  the  values  specified  in 
Table  I-l  at  any  time  during  the  test 
period. 

(A)  If  the  ac  proof  test  is  made  at  a 
frequency  other  than  60  hertz,  the 
permissible  proof-test  current  shall  be 
computed  from  the  direct  ratio  of  the 
frequencies. 

(B)  For  the  test,  gloves  (right  side  out) 
shall  be  filled  with  tap  water  and 
immersed  in  water  to  a  depth  that  is  in 
accordance  with  Table  1-3.  Water  shall 
be  added  to  or  removed  from  the  glove, 
as  necessary,  so  that  the  water  level  is 
the  same  inside  and  outside  the  glove. 

(C)  After  the  16-hour  water  so^ 
specified  in  paragraph  (a)(2)(i)(C)  of  this 
section,  the  60-hertz  proof-test  current 
may  not  exceed  the  values  given  in 
Table  I-l  by  more  than  2  milliamperes. 


20630 


Federal  Register/ Vol.  79,  No.  70 /Friday,  April  11,  2014 /Rules  and  Regulations 


(iii)  Equipment  that  has  been 
subjected  to  a  minimum  breakdown 
voltage  test  may  not  be  used  for 
electrical  protection.  (See  the  note 
following  paragraph  (a)(3)(ii)(B)  of  this 
section.) 

(iv)  Material  used  for  Type  II 
insulating  equipment  shall  be  capable  of 
withstanding  an  ozone  test,  with  no 
visible  effects.  The  ozone  test  shall 
reliably  indicate  that  the  material  will 
resist  ozone  exposure  in  actual  use.  Any 
visible  signs  of  ozone  deterioration  of 
the  material,  such  as  checking,  cracking, 
breaks,  or  pitting,  is  evidence  of  failure 
to  meet  the  requirements  for  ozone- 
resistant  material.  (See  the  note 
following  paragraph  (a)(3)(ii)(B)  of  this 
.section.) 

(3)  Workmanship  and  finish,  (i) 
I'lquipment  shall  be  free  of  phy.sical 
irregularities  that  can  adversely  affect 
the  insulating  jjroperties  of  the 
(Kiuipmenl  and  that  can  he  detected  l)y 
tlu!  tests  or  insj)e{;tions  required  under 
this  section. 

(ii)  .Surface!  irnigulariticis  that  may  he 
|)n!.senl  on  all  riihher  goods  (hcicaiisei  of 
imj)(!riection.s  on  forms  or  molds  f)r 
hecan.se  of  inh(!rent  dilTiculties  in  th(! 
maimiacturing  procei.ss)  and  that  may 
appear  as  indentations,  |)rotuheranc(!.s, 
or  imh(!(l(led  foniign  material  are! 
ae:ce!plahle!  nnd(!r  the!  folleewing 
e:ondition.s: 

(A)  'I'he!  inele!ntalion  e)r  pre)tnhe!rane;e! 
hl(!nels  inte)  a  .smoe)th  .sle)|)e!  whe!n  the! 
mate!rial  is  str(!te:he!el. 

(B)  Ee)re!ign  material  re!mains  in  |)lae:e! 
whe!n  the!  insulating  mate!ri(il  is  folele!el 
anel  .stre!te;he!.s  with  the!  insulating 
mate!rial  snrreeuneling  it. 

Neite!  te)  pareigruph  (a):  Kuleher  iiisiilatiiig 
(!(pii|)ine!iit  iiuieiliiig  the!  folleiwing  natieiiial 
cejiiseiii.sii.s  .stanelnrels  i.s  (leuimeiei  to  hei  in 
ceeinjdiaiu'.e!  witli  the!  j)e!rformane:o 
n:cpiire!me)nt.s  e)f  paragraph  (a)  e)f  thi.s  .seuitieai: 

Anie!rie:an  Soe.ieity  fe)r  Tei.sting  anel  Material.s 
(ASTM)  Dl  20-09,  Standard  Specification  for 
Rubber  Insulating  Gloves. 

ASTM  Dl  78-01  (2010),  Standard 
Specification  for  Rubber  Insulating  Matting. 

ASTM  Dl 048-1 2,  Standard  Specification 
for  Rubber  Insulating  Blankets. 

ASTM  Dl 049-98  (2010),  Standard 
Specification  for  Rubber  Insulating  Covers. 

ASTM  D1050-05  (2011),  Standard 
Specification  for  Rubber  Insulating  Line 
Hose. 

ASTM  D1051-08,  Standard  Specification 
for  Rubber  Insulating  Sleeves. 

The  preceding  standards  also  contain 
specifications  for  conducting  the  various 
tests  required  in  paragraph  (a)  of  this  section. 
For  example,  the  ac  and  dc  proof  tests,  the 
breakdown  test,  the  water-soak  procedure, 
and  the  ozone  test  mentioned  in  this 
paragraph  are  described  in  detail  in  these 
ASTM  standards. 

ASTM  F1236-96  (2012),  Standard  Guide 
for  Visual  Inspection  of  Electrical  Protective 


Rubber  Products,  presents  methods  and 
techniques  for  the  visual  inspection  of 
electrical  protective  equipment  made  of 
rubber.  This  guide  also  contains  descriptions 
and  photographs  of  irregularities  that  can  be 
found  in  this  equipment. 

ASTM  F819-10,  Standard  Terminology 
Relating  to  Electrical  Protective  Equipment 
for  Workers,  includes  definitions  of  terms 
relating  to  the  electrical  protective  equipment 
covered  under  this  section. 

(b)  Design  requirements  for  other 
types  of  electrical  protective  equipment. 
The  following  requirements  apply  to  the 
design  and  manufacture  of  electrical 
protective  equipment  that  is  not  covered 
by  paragraph  (a)  of  this  section; 

[tlYmtage  withstand.  Insulating 
equipment  used  for  the  protection  of 
employees  .shall  be  capable  of 
with.standing,  without  failure,  the 
voltages  that  may  ho  imposed  upon  it. 

Note  to  paragraph  (b)(1):  Those  voltages 
include  transient  overvoltages,  such  as 
switching  surges,  as  well  as  nominal  line 
voltage.  .See  Appendix  11  to  fj  191().2()9  for  a 
(liscaission  of  transicent  overvoltagcis  on 
(ilectric  |)ower  transmission  and  distribution 
systems.  .See  IFFI';  .Std  .')l()-2()()!),  IEEE  Guide 
for  Maintenance  Methods  on  Energi'/.ed 
Power  Lines,  lor  methods  of  determining  tlic! 
magnitude!  of  transient  ovcirvoltages  on  an 
electrical  system  and  fora  discussion 
conqxiring  the:  ability  of  insidation 
e(|uipmc!nt  to  withstand  a  transiciiit 
overvoltage!  I)ase!el  on  its  ability  to  witbstemel 
ae;  volteigc!  teisting. 

[2]  lujuipment  current,  (i)  Broteadive! 
e!C|uipm(!iit  u.s(!el  for  tli(!  primary 
insulation  of  e!mple)y(!(!.s  from  (!n(!rgi/.(!d 
earenit  parts  shall  he!  ctipahlc!  of  passing 
a  e:nrr(!nt  te!.sl  wh(!n  suhje.'cteul  to  the! 
high(!.st  nominal  voltage!  on  which  the! 
e!ejiiipme!nt  is  te)  he!  u.se!el. 

(ii)  Whem  insuhiting  e!ejui])me!nt  is 
te!stt!el  in  ae;ce)rel!mct!  with  paragraph 
(h)(2)(i)  e)f  thi.s  seictieeu,  the)  e!quipme!nt 
curre!nt  may  not  e!xcGe)d  1  micre)ampe!ro 
per  kilovolt  of  phase-to-phase  applieid 
voltage. 

Note  1  to  paragraph  (b)(2):  This  paragraph 
applies  to  equipment  that  provides  primary 
insulation  of  employees  from  energized  parts. 
It  does  not  apply  to  equipment  used  for 
secondary  insulation  or  equipment  used  for 
brush  contact  only. 

Note  2  to  paragraph  (b)(2):  For  ac 
excitation,  this  current  consists  of  three 
components:  Capacitive  current  because  of 
the  dielectric  properties  of  the  insulating 
material  itself;  conduction  current  through 
the  volume  of  the  insulating  equipment;  and 
leakage  current  along  the  surface  of  the  tool 
or  equipment.  The  conduction  current  is 
normally  negligible.  For  clean,  dry  insulating 
equipment,  the  leakage  current  is  small,  and 
the  capacitive  current  predominates. 

Note  to  paragraph  (b):  Plastic  guard 
equipment  is  deemed  to  conform  to  the 
performance  requirements  of  paragraph  (b)  of 


this  section  if  it  meets,  and  is  used  in 
accordance  with,  ASTM  F712-06  (2011), 
Standard  Test  Methods  and  Specifications 
for  Electrically  Insulating  Plastic  Guard 
Equipment  for  Protection  of  Workers. 

(c)  In-service  care  and  use  of  electrical 
protective  equipment.  (1)  General. 
Electrical  protective  equipment  shall  be 
maintained  in  a  safe,  reliable  condition. 

(2)  Specific  requirements.  The 
following  specific  requirements  apply  to 
rubber  insulating  blankets,  rubber 
insulating  covers,  rubber  insulating  line 
hose,  rubber  insulating  gloves,  and 
rubber  insulating  sleeves: 

(i)  Maximum  use  voltages  shall 
conform  to  those  listed  in  Table  1-4. 

(ii)  Insulating  equipment  shall  be 
inspected  for  damage  before  each  day’s 
u.se  and  immediately  following  any 
incident  that  can  reasonably  he 
suspected  of  causing  damage.  Insulating 
gloves  shall  be  given  an  air  test,  along 
with  the  in.spection. 

Note  to  paragraph  (i;)(2)(ii):  A.S  TM  F12.'U> 
9b  (2012),  Standard  Guide  for  Visaed 
Inspection  of  Electrical  Protective  Rubber 
Products,  i)r(!S(!iit.s  uitilhods  and  t(!(:hni(|U(!.s 
for  lh(!  visual  ins])(!(:tion  of  (!l(!(:tri(:iil 
))i'ot(!(:liv(!  (!(|iii))m<!nt  mado  of  i'ul)lH!r.  This 
guide  al.so  contains  (l(!S(:i'i))lioiis  and 
|)liotogi'apli.s  of  ii'n!gnlariti(!.s  that  ciin  he 
found  in  this  (!(|ui])inenl. 

(iii)  Insidaling  ecjiiipinent  with  any  of 
the  following  defects  may  not  he  used; 

(A)  A  hole,  tear,  puncture,  or  cut; 

(B)  O/.one  cutting  or  ozone  checking 
(that  is,  a  .series  of  interlacing  cracks 
produced  hy  ozone  on  rubber  under 
nuK'.hanical  .stre.ss); 

((;)  An  embedded  foreign  object; 

(D)  Any  of  the  following  texture 
changes:  swelling,  softening,  hardening, 
or  becoming  sticky  or  inela.stic. 

((■;)  Any  other  defect  that  damages  the 
insulating  properties. 

(iv)  Insulating  equipment  found  to 
have  other  defects  that  might  affect  its 
insidating  properties  shall  be  removed 
from  service  and  returned  for  testing 
under  paragraphs  (c)(2)(viii)  and 
(c)(2)(ix)  of  this  section. 

(v)  Insulating  equipment  shall  be 
cleaned  as  needed  to  remove  foreign 
.substances. 

(vi)  Insulating  equipment  shall  be 
stored  in  such  a  location  and  in  such  a 
manner  as  to  protect  it  from  light, 
temperature  extremes,  excessive 
humidity,  ozone,  and  other  damaging 
substances  and  conditions. 

(vii)  Protector  gloves  shall  be  worn 
over  insulating  gloves,  except  as 
follows: 

(A)  Protector  gloves  need  not  be  used 
with  Class  0  gloves,  under  limited-use 
conditions,  when  small  equipment  and 
parts  manipulation  necessitate 
unusually  high  finger  dexterity. 
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Note  to  paragraph  (c)(2)(vii)(A):  Iversons 
inspecting  rubber  insulating  gloves  used 
under  these  conditions  need  to  take  extra 
care  in  visually  examining  them,  limployees 
using  rubber  insulating  gloves  under  these 
conditions  need  to  take  extra  care  to  avoid 
handling  sharp  objects. 

(B)  If  the  voltage  does  not  exceed  250 
volts,  ac,  or  375  volts,  dc,  protector 
gloves  need  not  bo  used  with  Class  00 
gloves,  under  limited-use  conditions, 
when  small  equipment  and  parts 
manipulation  necessitate  unusually 
high  finger  dexterity. 

Note  to  paragraph  (c)(2)(vii)(B):  Persons 
inspecting  rubber  insulating  gloves  used 
under  these  conditions  need  to  take  extra 
care  in  visually  examining  them.  Employees 
using  rubber  insulating  gloves  under  these 
conditions  need  to  take  extra  care  to  avoid 
handling  sharp  objects. 

(C)  Any  other  class  of  glove  may  be 
used  without  protector  gloves,  under 
limited-use  conditions,  when  small 
equipment  and  parts  manipulation 
necessitate  unusually  high  finger 
dexterity  but  only  if  the  employer  can 
demonstrate  that  the  possibility  of 
physical  damage  to  the  gloves  is  small 
and  if  the  class  of  glove  is  one  class 
higher  than  that  required  for  the  voltage 
involved. 

(D)  Insulating  gloves  that  have  been 
used  without  protector  gloves  may  not 
be  reused  until  they  have  been  tested 
under  the  provisions  of  paragraphs 
(cK2)(viii)  and  (cK2Kix)  of  this  section. 

(viii)  Electrical  protective  equipment 
shall  be  subjected  to  periodic  electrical 
tests.  Test  voltages  and  the  maximum 
intervals  between  tests  shall  be  in 


accordance  with  Table  1-4  and  Table  1- 
5. 

(ix)  Tbe  test  method  used  under 
paragraphs  (c)(2)(viii)  and  (cK2)(xi)  of 
this  section  .shall  reliably  indicate 
whether  the  insulating  equipment  can 
with.stand  the  voltages  involved. 

Note  to  paragraph  (c)(2)(ix):  Standard 
electrical  test  methods  considered  as  meeting 
this  paragraph  are  given  in  the  following 
national  consensus  standards: 

ASTM  D1 20-09,  Standard  Specification 
for  Rubber  Insulating  Gloves. 

ASTM  D1 78-01  (2010),  Standard 
Specification  for  Rubber  Insulating  Matting. 

ASTM  D1 048-1 2,  Standard  Specification 
for  Rubber  Insulating  Riankets. 

ASTM  D1049-98  (2010),  Standard 
Specification  for  Rubber  Insulating  Covers. 

ASTM  D1050-05  (2011),  Standard 
Specification  for  Rubber  Insulating  Line 
Hose. 

ASTM  D1051-08,  Standard  Specification 
for  Rubber  Insulating  Sleeves. 

ASTM  F478-09,  Standard  Specification  for 
In-Service  Care  of  Insulating  Line  Hose  and 
Covers. 

ASTM  F479-06  (2011),  Standard 
Specification  for  In-Service  Care  of  Insulating 
Blankets. 

ASTM  F496-08,  Standard  Specification  for 
In-Service  Care  of  Insulating  Gloves  and 
Sleeves. 

(x)  Insulating  equipment  failing  to 
pass  inspections  or  electrical  tests  may 
not  be  used  by  employees,  except  as 
follows: 

(A)  Rubber  insulating  line  hose  may 
be  used  in  shorter  lengths  with  the 
defective  portion  cut  off. 

(B)  Rubber  insulating  blankets  may  be 
salvaged  by  severing  the  defective  area 
from  the  undamaged  portion  of  the 
blanket.  The  resulting  undamaged  area 


may  not  be  smaller  than  560  millimeters 
by  560  millimeters  (22  inches  by  22 
inches)  for  Class  1, 2,  3,  and  4  blankets. 

(C)  Rubber  insulating  blankets  may  be 
rejiaired  using  a  compatible  patch  that 
results  in  physical  and  electrical 
properties  equal  to  those  of  tbe  blanket. 

(D)  Rubber  insulating  gloves  and 
sleeves  with  minor  physical  defects, 
such  as  small  cuts,  tears,  or  punctures, 
may  he  repaired  by  the  application  of  a 
compatible  patch.  Also,  rubber 
insulating  gloves  and  sleeves  with 
minor  surface  blemishes  may  be 
repaired  with  a  compatible  liquid 
compound.  The  repaired  area  shall  have 
electrical  and  physical  properties  equal 
to  those  of  the  surrounding  material. 
Repairs  to  gloves  are  permitted  only  in 
the  area  between  the  wrist  and  the 
reinforced  edge  of  the  opening. 

(xi)  Repaired  insulating  equipment 
shall  be  retested  before  it  may  be  used 
by  employees. 

(xii)  The  employer  shall  certify  that 
equipment  has  been  tested  in 
accordance  with  the  requirements  of 
paragraphs  (c)(2)(iv),  (c)(2)(vii)(D), 
(c)(2)(viii),  (c)(2)(ix),  and  (c)(2)(xi)  of 
this  section.  The  certification  shall 
identify  the  equipment  that  passed  the 
test  and  the  date  it  was  tested  and  shall 
be  made  available  upon  request  to  the 
Assistant  Secretary  for  Occupational 
Safety  and  Health  and  to  employees  or 
their  authorized  representatives. 

Note  to  paragraph  (c)(2)(xii):  Marking 
equipment  with,  and  entering  onto  logs,  the 
results  of  the  tests  and  the  dates  of  testing  are 
two  acceptable  means  of  meeting  the 
certification  requirement. 


Table  1-1— AC  Proof-Test  Requirements 


Class  of  Equipment 

Proof-test 

Maximum  proof-test  current,  mA 
(gloves  only) 

Voltage 
rms  V 

280-mm 
(11 -in) 
glove 

360-mm 

(14-in) 

glove 

410-mm 

(16-in) 

glove 

460-mm 

(18-in) 

glove 

00  . 

2,500 

8 

12 

0  . 

5’000 

8 

12 

14 

16 

1  . 

10,000 

14 

16 

18 

2  . 

20,000 

16 

18 

20 

3  . 

30,000 

18 

20 

22 

4  . 

40,000 

22 

24 
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Table  1-2— DC  Proof-Test 
Reouirements 


Table  1-2— DC  Proof-Test 
Reouirements— Continued 


Class  of  equipment 

Proof-test 

voltage 

00  . 

10,000 

0  . 

20,000 

1  . 

40,000 

2  . 

50,000 

3  . 

60,000 

Class  of  equipment 

Proof-test 

voltage 

4  . 

70,000 

Note:  The  dc  voltages  listed  in  this  table  are 
not  appropriate  for  proof  testing  rubber  insu¬ 
lating  line  hose  or  covers.  For  this  equipment, 
dc  proof  tests  shall  use  a  voltage  high  enough 
to  indicate  that  the  equipment  can  be  safely 
used  at  the  voltages  listed  in  Table  1-4.  See 
ASTM  D1 050-05  (2011)  and  ASTM  D1 049-98 
(201 0)  for  further  information  on  proof  tests  for 
rubber  insulating  line  hose  and  covers, 
respectively. 

BLE  1-3— Glove  Tests— Water  Level  ^  2 


Class  of  glove 

AC  proof  test 

DC  proof  test 

mm 

in 

mm 

in 

00  . 

38 

1.5 

38 

1.5 

0  . 

38 

1.5 

38 

1.5 

1  . 

38 

1.5 

51 

2.0 

2  . 

64 

2.5 

76 

3.0 

3  . 

89 

3.5 

102 

4.0 

4  . 

127 

5.0 

153 

6.0 

’  The  water  level  is  given  as  the  clearance  from  the  reinforced  edge  of  the  glove  to  the  water  line,  with  a  tolerance  of  ±13  mm.  (±0.5  in.). 
2  If  atmospheric  conditions  make  the  specified  clearances  impractical,  the  clearances  may  be  increased  by  a  maximum  of  25  mm.  (1  in.). 


Table  1-4— Rubber  Insulating  Equipment,  Voltage  Requirements 


Class  of  equipment 

Maximum 
use  voltage  ’ 

AC  rms 

Retest 
voltage  2 

AC  rms 

Retest 
voltage  2 

DC  avg 

00  . 

500 

2,500 

10,000 

0  . 

1,000 

5,000 

20,000 

1  . 

7,500 

10,000 

40,000 

2  . 

17,000 

20,000 

50,000 

3  . 

26,500 

30,000 

60,000 

4  . 

36,000 

40,000 

70,000 

1  The  maximum  use  voltage  is  the  ac  voltage  (rms)  classification  of  the  protective  equipment  that  designates  the  maximum  nominal  design 
voltage  of  the  energized  system  that  may  be  safely  worked.  The  nominal  design  voltage  is  equal  to  the  phase-to-phase  voltage  on  multiphase 
circuits.  Flowever,  the  phase-to-ground  potential  is  considered  to  be  the  nominal  design  voltage  if: 

(1)  There  is  no  multiphase  exposure  in  a  system  area  and  the  voltage  exposure  is  limited  to  the  phase-to-ground  potential,  or 

(2)  The  electric  equipment  and  devices  are  insulated  or  isolated  or  both  so  that  the  multiphase  exposure  on  a  grounded  wye  circuit  is  re¬ 
moved. 

2  The  proof-test  voltage  shall  be  applied  continuously  for  at  least  1  minute,  but  no  more  than  3  minutes. 

Table  1-5— Rubber  Insulating  Equipment,  Test  Intervals 


Type  of 
equipment 


When  to  test 


Rubber  insulating  line  hose 

Rubber  insulating  covers  . 

Rubber  insulating  blankets  ... 

Rubber  insulating  gloves . 

Rubber  insulating  sleeves  .... 


Upon  indication  that  insulating  value  is  suspect  and  after  repair. 

Upon  indication  that  insulating  value  is  suspect  and  after  repair. 

Before  first  issue  and  every  1 2  months  thereafter;  ■■  upon  indication  that  insulating  value  is  suspect;  and  after  re¬ 
pair. 

Before  first  issue  and  every  6  months  thereafter;  ^  upon  indication  that  insulating  value  is  suspect;  after  repair; 
and  after  use  without  protectors. 

Before  first  issue  and  every  12  months  thereafter;  ^  upon  indication  that  insulating  value  is  suspect;  and  after  re¬ 
pair. 


’  If  the  insulating  equipment  has  been  electrically  tested  but  not  issued  for  service,  the  insulating  equipment  may  not  be  placed  into  service  un¬ 
less  it  has  been  electrically  tested  within  the  previous  1 2  months. 
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■  4.  In  Appendix  B  to  Subpart  I  of  Part 
1910,  revise  the  heading  and  paragraph 
10  to  read  as  follows: 

Appendix  B  to  Subpart  I  of  Part  1910 — 
Nonmandatory  Compliance  Guidelines 
for  Hazard  Assessment  and  Personal 
Protective  Equipment  Selection 

•k  ic  it  -k  i< 

10.  Selection  guidelines  for  foot  protection. 
Safety  shoes  and  boots  which  meet  the  ANSI 
Z41-1991  Standard  provide  both  impact  and 
compression  protection.  Where  necessary, 
safety  shoes  can  be  obtained  which  provide 
puncture  protection.  In  some  work  situations, 
metatarsal  protection  should  be  provided, 
and  in  other  special  situations  electrical 
conductive  or  insulating  safety  shoes  would 
be  appropriate. 

Safety  shoes  or  boots  with  impact 
protection  would  be  required  for  carrying  or 
handling  materials  such  as  packages,  objects, 
parts  or  heavy  tools,  which  could  be 
dropped;  and,  for  other  activities  where 
objects  might  fall  onto  the  feet.  Safety  shoes 
or  boots  with  compression  protection  would 
be  required  for  work  activities  involving  skid 
trucks  (manual  material  handling  carts) 
around  bulk  rolls  (such  as  paper  rolls)  and 
around  heavy  pipes,  all  of  which  could 
potentially  roll  over  an  employee’s  feet. 

Safety  shoes  or  boots  with  puncture 
protection  would  be  required  where  sharp 
objects  such  as  nails,  wire,  tacks,  screws, 
large  staples,  scrap  metal  etc.,  could  be 
stepped  on  by  employees  causing  a  foot 
injury.  Electrically  conductive  shoes  would 
be  required  as  a  supplementary  form  of 
protection  for  work  activities  in  which  there 
is  a  danger  of  fire  or  explosion  from  the 
discharge  of  static  electricity.  Electrical- 
hazard  or  dielectric  footwear  would  be 
required  as  a  supplementary  form  of 
protection  when  an  employee  standing  on 
the  ground  is  exposed  to  hazardous  step  or 
touch  potential  (the  difference  in  electrical 
potential  between  the  feet  or  between  the 
hands  and  feet)  or  when  primary  forms  of 
electrical  protective  equipment,  such  as 
rubber  insulating  gloves  and  blankets,  do  not 
jjrovidc  complete  protection  for  an  employee 
standing  on  the  ground. 

.Some  occupations  (not  a  complete  list)  for 
which  foot  protection  should  he  routinely 
considered  are:  Shipping  and  receiving 
clerks,  .stock  clerks,  carpenters,  electricians, 
machinists,  mechanics  and  repairers, 
plumbers  and  pipe  fitters,  .structural  metal 
workers,  assemblers,  drywall  installers  and 
lathers,  packers,  wrappers,  craters,  punch 
and  stamping  press  operators,  .sawyers, 
welders,  laborers,  freight  handlers,  gardeners 
and  grounds-keepers,  timber  cutting  and 
logging  workers,  stock  handlers  and 
warehouse  laborers. 

k  k  k  k  k 

Subpart  R— Special  Industries 

■  5.  Revise  the  authority  citation  for 
Suhpart  R  of  Part  1910  to  read  as 
follows: 

Authority:  29  U.S.C.  653,  655,  657; 
Secretary  of  Labor’s  Order  No.  12-71  (36  FR 


8754),  8-76  (41  FR  25059),  9-83  (48  FR 
35736),  1-90  (55  FR  9033),  6-96  (62  FR  111), 
5-2007  (72  FR  31159),  4-2010  (75  FR  55355), 
or  1-2012  (77  FR  3912),  as  applicable;  and 
29  CFRPart  1911. 

■  6.  Revise  §  1910.269  to  read  as 
follows: 

§  1 91 0.269  Electric  power  generation, 
transmission,  and  distribution. 

(a)  General — (1)  Application,  (i)  This 
section  covers  the  operation  and 
maintenance  of  electric  power 
generation,  control,  transformation, 
transmission,  and  distribution  lines  and 
equipment.  These  provisions  apply  to: 

(A)  Power  generation,  transmission, 
and  distribution  installations,  including 
related  equipment  for  the  purpose  of 
communication  or  metering  that  are 
accessible  only  to  qualified  employees; 

Note  to  paragraph  (a)(l)(i)(A):  The  types  of 
installations  covered  by  this  paragraph 
include  the  generation,  transmission,  and 
distribution  installations  of  electric  utilities, 
as  well  as  equivalent  installations  of 
industrial  establishments.  Subpart  S  of  this 
part  covers  supplementary  electric  generating 
equipment  that  is  used  to  supply  a  workplace 
for  emergency,  standby,  or  similar  purposes 
only.  (See  paragraph  (a)(l)(i)(B)  of  this 
section.) 

(B)  Other  installations  at  an  electric 
power  generating  station,  as  follows: 

(1)  Fuel  and  ash  handling  and 
processing  installations,  such  as  coal 
conveyors, 

(2)  Water  and  steam  installations, 
such  as  penstocks,  pipelines,  and  tanks, 
providing  a  source  of  energy  for  electric 
generators,  and 

(3)  Chlorine  and  hydrogen  .systems; 

(C)  Test  sites  where  employees 
perform  electrical  te.sting  involving 
temporary  measurements  associated 
with  electric  power  generation, 
tran.smis.sion,  and  di.stribution  in 
laboratories,  in  the  field,  in  sub.stations, 
and  on  lines,  as  opposed  to  motoring, 
relaying,  and  routine  line  work; 

(D)  Work  on,  or  directly  associated 
with,  the  in.stallations  covered  in 
paragraphs  (a)(l)(i)(A)  through 
(a)(l)(i)(C)  of  this  section;  and 

(E)  Line-clearance  tree-trimming 
operations,  as  follows: 

(1)  Entire  §  1910.269  of  this  part, 
except  paragraph  (r)(l)  of  this  section, 
applies  to  line-clearance  tree-trimming 
operations  performed  by  qualified 
employees  (those  who  are 
knowledgeable  in  the  construction  and 
operation  of  the  electric  power 
generation,  transmission,  or  distribution 
equipment  involved,  along  with  the 
associated  hazards). 

(2)  Paragraphs  (a)(2),  (a)(3),  (b),  (c),  (g), 
(k),  (p),  and  (r)  of  this  section  apply  to 
line-clearance  tree-trimming  operations 


performed  by  line-clearance  tree 
trimmers  who  are  not  qualified 
employees. 

(ii)  Notwithstanding  paragraph 
(a)(l)(i)  of  this  section,  §1910.269  of 
this  part  does  not  apply: 

(A)  To  construction  work,  as  defined 
in  §1910.12  of  this  part,  except  for  line- 
clearance  tree-trimming  operations  and 
work  involving  electric  power 
generation  installations  as  specified  in 
§  1926.950(a)(3)  of  this  chapter;  or 

(B)  To  electrical  installations, 
electrical  safety-related  work  practices, 
or  electrical  maintenance  considerations 
covered  by  Subpart  S  of  this  part. 

Note  1  to  paragraph  (a)(l)(ii)(B):  The 
Occupational  Safety  and  Health 
Administration  considers  work  practices 
conforming  to  §§  1910.332  through  1910.335 
as  complying  with  the  electrical  safety- 
related  work-practice  requirements  of 
§  1910.269  identified  in  'Table  1  of  Appendix 
A-2  to  this  section,  provided  that  employers 
are  performing  the  work  on  a  generation  or 
distribution  installation  meeting  §§  1910.303 
through  1910.308.  This  table  also  identifies 
provisions  in  §  1910.269  that  apply  to  work 
by  qualified  persons  directly  on,  or 
associated  with,  installations  of  electric 
power  generation,  transmission,  and 
distribution  lines  or  equipment,  regardless  of 
compliance  with  §§1910.332  through 
1910.335. 

Note  2  to  paragraph  (a)(l)(ii)(B):  The 
Occupational  Safety  and  Health 
Administration  considers  work  practices 
performed  by  qualified  persons  and 
conforming  to  §  1910.269  as  complying  with 
§§  1910.333(c)  and  1910.335. 

(iii)  This  section  applies  in  addition 
to  all  other  applicable  .standards 
contained  in  this  Part  1910.  Employers 
covered  under  this  section  are  not 
exempt  from  complying  with  other 
applicable  provi.sions  in  Part  1910  by 
the  operation  of  §  1910.5(c).  Specific 
references  in  this  section  to  other 
.sections  of  Part  1910  are  for  empha.si.s 
only. 

(2)  Training,  (i)  All  employees 
j)erforming  work  covered  by  this  .section 
shall  he  trained  as  follows: 

(A)  Each  employee  shall  he  trained  in, 
and  familiar  with,  the  safety-related 
work  practices,  safety  procedures,  and 
other  safety  requirements  in  this  .section 
that  pertain  to  his  or  her  job 
assignments. 

(B)  Each  employee  .shall  also  be 
trained  in  and  familiar  with  any  other 
safety  practices,  including  applicable 
emergency  procedures  (such  as  pole-top 
and  manhole  rescue),  that  are  not 
specifically  addressed  by  this  section 
but  that  are  related  to  his  or  her  work 
and  are  necessary  for  his  or  her  safety. 

(C)  The  degree  of  training  shall  be 
determined  by  the  risk  to  the  employee 
for  the  hazard  involved. 
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(ii)  Each  qualified  employee  shall  also 
be  trained  and  competent  in; 

(A)  The  skills  and  techniques 
necessary  to  distinguish  exposed  live 
parts  from  other  parts  of  electric 
equipment, 

(Bj  The  skills  and  techniques 
necessary  to  determine  the  nominal 
voltage  of  exposed  live  parts, 

(C)  The  minimum  approach  distances 
specified  in  this  section  corresponding 
to  the  voltages  to  which  the  qualified 
employee  will  be  exposed  and  the  skills 
and  techniques  necessary  to  maintain 
those  distances, 

(D)  The  proper  use  of  the  special 
precautionary  techniques,  personal 
protective  equipment,  insulating  and 
shielding  materials,  and  insulated  tools 
for  working  on  or  near  exposed 
energized  parts  of  electric  equipment, 
and 

(E)  The  recognition  of  electrical 
hazards  to  which  the  employee  may  be 
exposed  and  the  skills  and  techniques 
necessary  to  control  or  avoid  these 
hazards. 

Note  to  paragraph  (a)(2Kii);  For  the 
purposes  of  this  section,  a  person  must  have 
the  training  required  by  paragraph  (a)(2Kiil  of 
this  section  to  be  considered  a  qualified 
person. 

(iii)  Each  line-clearance  tree  trimmer 
who  is  not  a  qualified  employee  shall 
also  be  trained  and  competent  in: 

(A)  The  skills  and  techniques 
necessary  to  distinguish  exposed  live 
parts  from  other  parts  of  electric 
equipment, 

(B)  The  skills  and  techniques 
necessary  to  determine  the  nominal 
voltage  of  exposed  live  parts,  and 

(C)  The  minimum  approach  distances 
sjjocified  in  this  section  corresponding 
to  the  voltages  to  which  the  employee 
will  be  exposed  and  the  skills  and 
techniques  neces.sary  to  maintain  those 
distances. 

(iv)  'I'he  employer  shall  determine, 
through  regular  supervision  and  through 
inspections  conducted  on  at  least  an 
annual  basis,  that  each  employee  is 
complying  with  the  safety-related  work 
practices  required  by  this  section. 

(v)  An  employee  shall  receive 
additional  training  (or  retraining)  under 
any  of  the  following  conditions: 

(A)  If  the  supervision  or  annual 
inspections  required  by  paragraph 
(a)(2)(iv)  of  this  section  indicate  that  the 
employee  is  not  complying  with  the 
safety-related  work  practices  required 
by  this  section,  or 

(B)  If  new  technology,  new  types  of 
equipment,  or  changes  in  procedures 
necessitate  the  use  of  safety-related 
work  practices  that  are  different  from 
those  which  the  employee  would 
normally  use,  or 


(C)  If  he  or  she  must  employ  safety- 
related  work  practices  that  are  not 
normally  used  during  his  or  her  regular 
job  duties. 

Note  to  paragraph  (a)(2)(v)(C):  The 
Occupational  Safety  and  Health 
Administration  considers  tasks  that  are 
performed  less  often  than  once  per  year  to 
necessitate  retraining  before  the  performance 
of  the  work  practices  involved. 

(vi)  The  training  required  by 
paragraph  (a)(2)  of  this  section  shall  be 
of  the  classroom  or  on-the-job  type. 

(vii)  The  training  shall  establish 
employee  proficiency  in  the  work 
practices  required  by  this  section  and 
shall  introduce  the  procedures 
necessary  for  compliance  with  this 
section. 

(viii)  The  employer  shall  ensure  that 
each  employee  has  demonstrated 
proficiency  in  the  work  practices 
involved  before  that  employee  is 
considered  as  having  completed  the 
training  required  by  paragraph  (a)(2)  of 
this  section. 

Note  1  to  paragraph  (a)(2)(viii):  Though 
they  are  not  required  by  this  paragraph, 
employment  records  that  indicate  that  an 
employee  has  successfully  completed  the 
required  training  are  one  way  of  keeping 
track  of  when  an  employee  has  demonstrated 
proficiency. 

Note  2  to  paragraph  (a)(2)(viii):  For  an 
employee  with  previous  training,  an 
employer  may  determine  that  that  employee 
has  demonstrated  the  proficiency  required  by 
this  paragraph  using  the  following  process: 

(1)  Confirm  that  the  employee  has  the 
training  required  by  paragraph  (a)(2)  of  this 
section, 

(2)  Use  an  examination  or  interview  to 
make  an  initial  determination  that  the 
employee  understands  the  relevant  safety- 
related  work  practices  before  he  or  she 
performs  any  work  covered  by  this  section, 
and 

(3)  Supervise  the  employee  closely  initil 
that  employee  has  demonstrated  proficiency 
as  required  by  this  jniragraph. 

(3)  Information  transfar. 

(i)  Boforo  work  begins,  the  host 
omployor  shall  inform  contract 
omjdoyors  of; 

(A)  Tho  charactori.stics  of  the  host 
omployor’s  in.stallation  that  are  related 
to  the  safety  of  the  work  to  be  performed 
and  are  listed  in  paragraphs  (a)(4)(i) 
through  (a)(4)(v)  of  this  section; 

Note  to  paragraph  (a)(3)(i)(A):  This 
paragraph  requires  the  host  employer  to 
obtain  information  listed  in  paragraphs 
(a)(4)(i)  through  (a)(4)(v)  of  this  section  if  it 
does  not  have  this  information  in  existing 
records. 

(B)  Conditions  that  are  related  to  the 
safety  of  the  work  to  be  performed,  that 
are  listed  in  paragraphs  (a)(4)(vi) 
through  (a)(4)(viii)  of  this  section,  and 
that  are  known  to  the  host  employer; 


Note  to  paragraph  (a)(3)(i)(B):  For  the 
purposes  of  this  paragraph,  the  host 
employer  need  only  provide  information  to 
contract  employers  that  the  host  employer 
can  obtain  from  its  existing  records  through 
the  exercise  of  reasonable  diligence.  This 
paragraph  does  not  require  the  host  employer 
to  make  inspections  of  worksite  conditions  to 
obtain  this  information. 

(C)  Information  about  the  design  and 
operation  of  the  host  employer’s 
installation  that  the  contract  employer 
needs  to  make  the  assessments  required 
by  this  section;  and 

Note  to  paragraph  (a)(3)(i)(C):  This 
paragraph  requires  the  host  employer  to 
obtain  information  about  the  design  and 
operation  of  its  installation  that  contract 
employers  need  to  make  required 
assessments  if  it  does  not  have  this 
information  in  existing  records. 

(D)  Any  other  information  about  the 
design  and  operation  of  the  host 
employer’s  installation  that  is  known  by 
the  host  employer,  that  the  contract 
employer  requests,  and  that  is  related  to 
the  protection  of  the  contract  employer’s 
employees. 

Note  to  paragraph  (a)(3)(i)(D):  For  the 
purposes  of  this  paragraph,  the  host 
employer  need  only  provide  information  to 
contract  employers  that  the  host  employer 
can  obtain  from  its  existing  records  through 
the  exercise  of  reasonable  diligence.  This 
paragraph  does  not  require  the  host  employer 
to  make  inspections  of  worksite  conditions  to 
obtain  this  information. 

(ii)  Contract  employers  shall  comply 
with  the  following  requirements: 

(A)  The  contract  employer  shall 
ensure  that  each  of  its  employees  is 
instructed  in  the  hazardous  conditions 
relevant  to  the  employee’s  work  that  the 
contract  employer  is  aware  of  as  a  result 
of  information  communicated  to  the 
contract  employer  by  the  host  employer 
under  paragraph  (a)(3)(i)  of  this  .section. 

(B)  Before  work  begins,  the  contract 
employer  shall  advise  the  ho.st  employer 
of  any  unique  hazardous  conditions 
presented  by  the  contract  employer’s 
work. 

(C)  The  contract  employer  .shall 
advi.se  the  ho.st  employer  of  any 
unanticipated  hazardous  conditions 
found  during  the  contract  employer’s 
work  that  the  ho.st  employer  did  not 
mention  under  paragraph  (a)(3)(i)  of  this 
.section.  The  contract  employer  .shall 
provide  this  information  to  the  host 
employer  within  2  working  days  after 
di.scovering  the  hazardous  condition. 

(iii)  The  contract  employer  and  the 
host  employer  shall  coordinate  their 
work  rules  and  procedures  so  that  each 
employee  of  the  contract  employer  and 
the  host  employer  is  protected  as 
required  by  this  section. 

(4)  Existing  characteristics  and 
conditions.  Existing  characteristics  and 
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conditions  of  electric  lines  and 
equipment  that  are  related  to  the  safety 
of  the  work  to  be  performed  shall  be 
determined  before  work  on  or  near  the 
lines  or  equipment  is  started.  Such 
characteristics  and  conditions  include, 
but  are  not  limited  to; 

(i)  The  nominal  voltages  of  lines  and 
equipment, 

(iij  The  maximum  switching-transient 
voltages, 

(iii)  The  presence  of  hazardous 
induced  voltages, 

(iv)  The  presence  of  protective 
grounds  and  equipment  grounding 
conductors, 

(v)  The  locations  of  circuits  and 
equipment,  including  electric  supply 
lines,  communication  lines,  and  fire- 
protective  signaling  circuits, 

(vi)  The  condition  of  protective 
grounds  and  equipment  grounding 
conductors, 

(vii)  The  condition  of  poles,  and 

(viii)  Environmental  conditions 

relating  to  safety. 

(b)  Medical  sei'vices  and  first  aid.  The 
employer  shall  provide  medical  services 
and  first  aid  as  required  in  §  1910.151. 

In  addition  to  the  requirements  of 
§1910.151,  the  following  requirements 
al.so  a])ply: 

(1)  First-aid  traiiiinf’.  When 
(!inployees  an;  j)erfonning  work  on,  or 
associated  with,  exj)o.sed  lines  or 
e(|iii])inent  (inergized  at  50  volts  or 
more,  j)ersons  with  first-aid  training 
shall  h(!  available  as  follows: 

(1)  For  fi(!ld  work  involving  two  or 
more  emj)loyees  at  a  work  location,  at 
least  two  trained  persons  shall  he 
available.  However,  for  line-clearance 
tree  trimming  operations  performed  by 
line-clearance  tree  trimmers  who  are  not 
qualified  employees,  only  one  trained 
])erson  need  he  available  if  all  new 
employees  are  trained  in  first  aid  within 
3  months  of  their  hiring  dates. 

(ii)  For  fixed  work  locations  such  as 
substations,  the  number  of  trained 
persons  available  shall  be  sufficient  to 
ensure  that  each  employee  exposed  to 
electric  shock  can  be  reached  within  4 
minutes  by  a  trained  person.  However, 
where  the  existing  number  of  employees 
is  insufficient  to  meet  this  requirement 
(at  a  remote  substation,  for  example), 
each  employee  at  the  work  location 
shall  be  a  trained  employee. 

(2)  First-aid  supplies.  First-aid 
supplies  required  by  §  1910.151(b)  shall 
be  placed  in  weatherproof  containers  if 
the  supplies  could  be  exposed  to  the 
weather. 

(3)  First-aid  kits.  The  employer  shall 
maintain  each  first-aid  kit,  shall  ensure 
that  it  is  readily  available  for  use,  and 
shall  inspect  it  frequently  enough  to 
ensure  that  expended  items  are 


replaced.  The  employer  also  shall 
inspect  each  first  aid  kit  at  least  once 
per  year. 

(c)  fob  briefing.  (1)  Before  each  job.  (i) 

In  assigning  an  employee  or  a  group  of 
employees  to  perform  a  job,  the 
employer  shall  provide  the  employee  in 
charge  of  the  job  with  all  available 
information  that  relates  to  the 
determination  of  existing  characteristics 
and  conditions  required  by  paragraph 
(a)(4)  of  this  section. 

(ii)  The  employer  shall  ensure  that  the 
employee  in  charge  conducts  a  job 
briefing  that  meets  paragraphs  (c)(2), 
(c)(3),  and  (c)(4)  of  this  section  with  the 
employees  involved  before  they  start 
each  job. 

(2)  Subjects  to  be  covered.  The 
briefing  shall  cover  at  least  the 
following  subjects:  hazards  associated 
with  the  job,  work  procedures  involved, 
special  precautions,  energy-source 
controls,  and  personal  protective 
equipment  requirements. 

(3)  Number  of  briefings,  (i)  If  the  work 
or  operations  to  bo  performed  during  tbe 
work  day  or  sbift  are  repetitive  and 
similar,  at  least  one  job  briefing  shall  be 
conducted  before  the  start  of  the  first  job 
of  (!acb  day  or  shift. 

(ii)  Additional  job  briefings  shall  be 
held  if  significant  changes,  which  might 
allect  tbe  safety  of  tbe  employees,  occur 
(luring  the  conr.se  of  tin;  work. 

(4)  Fxtent  of  briefing,  (i)  A  brief 
(li.scns.sion  is  satisfactory  if  tbe  work 
involved  is  routine  and  if  tbe 
employ(!()s,  by  virtue  of  training  and 
experience,  can  reasonably  be  expected 
to  recognize  and  avoid  the;  hazards 
involved  in  tbe  job. 

(ii)  A  more  exten.sive  discu.ssion  shall 
be  conducted: 

(A)  If  tbe  work  is  complicated  or 
particularly  hazardous,  or 

(H)  If  the  employee  cannot  be 
expected  to  recognize  and  avoid  the 
hazards  involved  in  the  job. 

Note  to  paragraph  (c)(4):  The  briefing  must 
address  all  the  subjects  listed  in  paragraph 
(c)(2)  of  this  section. 

(5)  Working  alone.  An  employee 
working  alone  need  not  conduct  a  job 
briefing.  However,  the  employer  shall 
ensure  that  the  tasks  to  be  performed  are 
planned  as  if  a  briefing  were  required. 

(d)  Hazardous  energy  control 
(lockout/tagout)  procedures.  (1) 
Application.  The  provisions  of 
paragraph  (d)  of  this  section  apply  to  the 
use  of  lockout/ tagout  procedures  for  the 
control  of  energy  sources  in  installations 
for  the  purpose  of  electric  power 
generation,  including  related  equipment 
for  communication  or  metering.  Locking 
and  tagging  procedures  for  the 
deenergizing  of  electric  energy  sources 


which  are  used  exclusively  for  purposes 
of  transmission  and  distribution  are 
addressed  by  paragraph  (m)  of  this 
section. 

Note  to  paragraph  (d)(1):  Installations  in 
electric  power  generation  facilities  that  are 
not  an  integral  part  of,  or  inextricably 
commingled  with,  power  generation 
processes  or  equipment  are  covered  under 
§  1910.147  and  Subpart  S  of  this  part. 

(2)  General,  (i)  The  employer  shall 
establish  a  program  consisting  of  energy 
control  procedures,  employee  training, 
and  periodic  inspections  to  ensure  that, 
before  any  employee  performs  any 
servicing  or  maintenance  on  a  machine 
or  equipment  where  the  unexpected 
energizing,  start  up,  or  release  of  stored 
energy  could  occur  and  cause  injury,  the 
machine  or  equipment  is  isolated  from 
the  energy  source  and  rendered 
inoperative. 

(ii)  The  employer’s  energy  control 
program  under  paragraph  (d)(2)  of  this 
section  shall  meet  the  following 
requirements: 

(A)  If  an  (in(!rgy  isolating  dcwice  is  not 
(:a])able  of  being  lockcul  out,  tbe 
einj)loyer’s  ])rogram  shall  u.se  a  tagout 
.system. 

(H)  If  an  energy  i.solating  device  is 
capable  of  being  locked  out,  tbe 
einj)loyer’.s  program  shall  use  lockout, 
nnle.ss  the  employer  can  demonstrate 
that  tbe  n.se  of  a  tagout  system  will 
])rovide  full  emjjloyee  protection  as 
follows; 

(7)  When  a  tagout  device  is  used  on 
an  energy  i.solating  device  which  is 
c<q)at)le  of  being  locked  out,  tbe  tagout 
device  shall  be  iittached  at  tbe  .same 
location  that  the  lockout  device  would 
have  been  attached,  and  tbe  employer 
shall  demon.strate  that  the  tagout 
jH’ogram  will  provide  a  hwel  of  safety 
equivalent  to  that  obtained  by  the  use  of 
a  lockout  program. 

(2)  In  demonstrating  that  a  level  of 
safety  is  achieved  in  the  tagout  program 
ecjnivalent  to  the  level  of  safety  obtained 
by  the  use  of  a  lockout  program,  the 
employer  shall  demon.strate  full 
compliance  with  all  tagout-related 
provisions  of  this  standard  together  with 
such  additional  elements  as  are 
necessary  to  provide  the  equivalent 
safety  available  from  the  use  of  a 
lockout  device.  Additional  means  to  be 
considered  as  part  of  the  demonstration 
of  full  employee  protection  shall 
include  the  implementation  of 
additional  safety  measures  such  as  the 
removal  of  an  isolating  circuit  element, 
blocking  of  a  controlling  switch, 
opening  of  an  extra  disconnecting 
device,  or  the  removal  of  a  valve  handle 
to  reduce  the  likelihood  of  inadvertent 
energizing. 
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(C)  After  November  1,  1994,  whenever 
replacement  or  major  repair,  renovation, 
or  modification  of  a  machine  or 
equipment  is  performed,  and  whenever 
new  machines  or  equipment  are 
installed,  energy  isolating  devices  for 
such  machines  or  equipment  shall  be 
designed  to  accept  a  lockout  device. 

[iii)  Procedures  shall  be  developed, 
documented,  and  used  for  the  control  of 
potentially  hazardous  energy  covered  by 
paragraph  (d)  of  this  section. 

(i^q  Tne  procedure  shall  clearly  and 
specifically  outline  the  scope,  purpose, 
responsibility,  authorization,  rules,  and 
techniques  to  be  applied  to  the  control 
of  hazardous  energy,  and  the  measures 
to  enforce  compliance  including,  but 
not  limited  to,  the  following: 

(A)  A  specific  statement  of  the 
intended  use  of  this  procedure; 

(B)  Specific  procedural  steps  for 
shutting  down,  isolating,  blocking  and 
securing  machines  or  equipment  to 
control  hazardous  energy; 

(C)  Spec;ific  procedural  steps  lor  the 
j)lacement,  removal,  and  transfer  of 
lockout  devices  or  tagout  devices  and 
the  resjjonsibility  for  them;  and 

(D)  Specific  r(H|uirem(;nts  for  testing  a 
machine  or  (Hjiiipinent  to  detinniine  iind 
v(!rily  the  effect ivene.ss  of  lockout 
d(!vices,  tagout  devices,  and  other 
energy  control  measnrcis. 

(v)  'I'he  (Mtiployer  shall  conduct  a 
|)eriodic  insjjijction  of  tin;  (Miergy 
control  procedure;  at  least  annnally  to 
(Misnre  that  the  procedure  and  the 
|)rovisions  of  paragra|)h  (d)  of  this 
s(!ction  are  being  followed. 

(A)  The  ])eriooic  inspectifen  shall  he; 
pe;rfe)rnieel  hy  an  anthe)ri/.e;el  einple)ye;e 
wlu)  is  m)t  using  the  en(;rgy  cemtrol 
j)re)ceelure  h(;ing  insp(;cte;d. 

(B)  The  periodic  inspection  shall  be; 
elesigned  to  identify  and  corr(;ct  any 
eleviations  or  inadequacies. 

(('.)  If  lockout  is  used  for  en(;rgy 
control,  the  periodic  inspection  shall 
include  a  review,  between  the  inspector 
and  each  authorized  employee,  of  that 
employee’s  responsibilities  under  the 
energy  control  procedure  being 
inspected. 

(D)  Where  tagout  is  used  for  energy 
control,  the  periodic  inspection  shall 
include  a  review,  between  the  inspector 
and  each  authorized  and  affected 
employee,  of  that  employee’s 
responsibilities  under  the  energy  control 
procedure  being  inspected,  and  the 
elements  set  forth  in  paragraph 
(dK2)(vii)  of  this  section. 

(E)  The  employer  shall  certify  that  the 
inspections  required  by  paragraph 
(d)(2Kv)  of  this  section  have  been 
accomplished.  The  certification  shall 
identify  the  machine  or  equipment  on 
which  the  energy  control  procedure  was 


being  used,  the  date  of  the  inspection, 
the  employees  included  in  the 
inspection,  and  the  person  performing 
the  inspection. 

Note  to  paragraph  (d)(2)(vKE):  If  normal 
work  schedule  and  operation  records 
demonstrate  adequate  inspection  activity  and 
contain  the  required  information,  no 
additional  certification  is  required. 

(vi)  The  employer  shall  provide 
training  to  ensure  that  the  purpose  and 
function  of  the  energy  control  program 
are  understood  by  employees  and  that 
the  knowledge  and  skills  required  for 
the  safe  application,  usage,  and  removal 
of  energy  controls  are  acquired  by 
employees.  The  training  shall  include 
the  following: 

(A)  Each  authorized  employee  shall 
receive  training  in  the  recognition  of 
applicable  hazardous  energy  sources, 
the  type  and  magnitude  of  energy 
available  in  the  workplace,  and  in  the 
methods  and  means  necessary  for 
energy  isolation  and  control. 

(B)  Iv'ich  affected  employee  shall  be 
instructed  in  the  purpo.se  and  use  of  the 
energy  control  procedure. 

((;)  All  other  eniploye(;.s  who.s(;  work 
()p(;rations  an;  or  may  he  in  an  ar(;a 
where  (;nergy  control  j)rocednr(;.s  may  lx; 
n.s(;d  shall  lx;  in.stnK:t(;d  about  tin; 
|)n)C(;dnn;.s  and  about  tin;  |)rohit)ition 
r(;lating  to  att(;m|)ts  to  n;.start  or 
r(;(;n(;rgiz(;  machines  or  (;(|iii])m(;nt  that 
an;  l(x:k(;d  out  or  tagg(;d  out. 

(vii)  Wh(;n  tiigout  syst(;ms  an;  n.s(;d, 
(;mploy(;(;s  shall  also  lx;  train(;d  in  tin; 
following  limitations  of  tags: 

(A)  Tags  are  essentially  warning 
d(;vic(;s  affixed  to  (;nergy  isolating 
d(;vi(:(;s  and  do  not  ])rovide  tin;  jjhysical 
restraint  on  tho.se  devices  that  is 
])n)vided  by  a  lock. 

(B)  When  a  tag  is  attached  to  an 
energy  isolating  means,  it  is  not  to  be 
removed  without  authorization  of  the 
authorized  person  responsible  for  it,  and 
it  is  never  to  be  bypassed,  ignored,  or 
otherwise  defeated. 

(C)  Tags  must  be  legible  and 
understandable  by  all  authorized 
employees,  affected  employees,  and  all 
other  employees  whose  work  operations 
are  or  may  be  in  the  area,  in  order  to  be 
effective. 

(D)  Tags  and  their  means  of 
attachment  must  be  made  of  materials 
which  will  withstand  the  environmental 
conditions  encountered  in  the 
workplace. 

(E)  Tags  may  evoke  a  false  sense  of 
security,  and  their  meaning  needs  to  be 
understood  as  part  of  the  overall  energy 
control  program. 

(F)  Tags  must  be  securely  attached  to 
energy  isolating  devices  so  that  they 
caimot  be  inadvertently  or  accidentally 
detached  during  use. 


(viii)  Retraining  shall  be  provided  by 
the  employer  as  follows: 

(A)  Retraining  shall  be  provided  for 
all  authorized  and  affected  employees 
whenever  there  is  a  change  in  their  job 
assignments,  a  change  in  machines, 
equipment,  or  processes  that  present  a 
new  hazard  or  whenever  there  is  a 
change  in  the  energy  control 
procedures. 

(B)  Retraining  shall  also  be  conducted 
whenever  a  periodic  inspection  under 
paragraph  (dK2)(v)  of  this  section 
reveals,  or  whenever  the  employer  has 
reason  to  believe,  that  there  are 
deviations  from  or  inadequacies  in  an 
employee’s  knowledge  or  use  of  the 
energy  control  procedures. 

(C)  The  retraining  shall  reestablish 
employee  proficiency  and  shall 
introduce  new  or  revised  control 
methods  and  procedures,  as  necessary. 

(ix)  The  employer  .shall  certify  that 
employee  training  has  been 
accompli.sbed  and  is  being  kept  up  to 
date.  The  certification  .shall  contain 
each  employ(;e’.s  name  and  dates  of 
training. 

(3)  ProlccMvc  inatcridls  and  hardware. 
(i)  Locks,  tags,  chains,  w(;(lg(;s,  k(;y 
blocks,  a(la])ter  pins,  .s(;lf-l(K:king 
fasteners,  or  olh(;r  hardwan;  shall  lx; 
pr()vid(;d  by  llu;  (;m|)loy(;r  for  i.solating, 
.s(;curing,  or  hhx:king  of  inachin(;.s  or 
(;(|nij)nu;nt  from  (;n(;rgy  .sourc(;.s. 

(ii)  Lockout  (l(;vic(;,s  and  tagout 
d(;vic(;.s  shall  lx;  singularly  id(;ntifi(;d: 
shall  lx;  tin;  only  (l(;vic(;s  iis(;d  for 
controlling  (;n(;rgy;  may  not  lx;  us(;(l  for 
olh(;r  j)iirpos(;.s;  and  shall  me(;t  the 
following  re(|uir(;ment.s: 

(A)  Lockout  devices  and  tagout 
d(;vice.s  shall  be  capable  of  withstanding 
the  (;nvironment  to  which  they  ar(; 
exj)o.s(;d  for  the  maximum  p(;riod  of 
time  that  exposure  is  expected. 

(1)  Tagout  devices  shall  be 
r:onstructed  and  printed  so  that 
exposure  to  weather  conditions  or  wet 
and  damp  locations  will  not  cause  the 
tag  to  deteriorate  or  the  message  on  the 
tag  to  become  illegible. 

(2)  Tagout  devices  shall  be  so 
constructed  as  not  to  deteriorate  when 
used  in  corrosive  environments. 

(B)  Lockout  devices  and  tagout 
devices  shall  be  standardized  within  the 
facility  in  at  least  one  of  the  following 
criteria:  color,  shape,  size.  Additionally, 
in  the  case  of  tagout  devices,  print  and 
format  shall  be  standardized. 

(C)  Lockout  devices  shall  be 
substantial  enough  to  prevent  removal 
without  the  use  of  excessive  force  or 
unusual  techniques,  such  as  with  the 
use  of  bolt  cutters  or  metal  cutting  tools. 

(D)  Tagout  devices,  including  their 
means  of  attachment,  shall  be 
substantial  enough  to  prevent 
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inadvertent  or  accidental  removal. 

Tagout  device  attachment  means  shall 
be  of  a  non-reusable  type,  attachable  by 
hand,  self-locking,  and  nonreleasable 
with  a  minimum  unlocking  strength  of 
no  less  than  50  pounds  and  shall  have 
the  general  design  and  basic 
c;haracteristics  of  being  at  least 
equivalent  to  a  one-piece,  all- 
environment-tolerant  nylon  cable  tie. 

(E)  Each  lockout  device  or  tagout 
device  shall  include  provisions  for  the 
identification  of  the  employee  applying 
the  device. 

(F)  Tagout  devices  shall  warn  against 
hazardous  conditions  if  the  machine  or 
equipment  is  energized  and  shall 
include  a  legend  such  as  the  following: 
Do  Not  Start,  Do  Not  Open,  Do  Not 
Close,  Do  Not  Energize,  Do  Not  Operate. 

Note  to  paragraph  (d)(3Kii)(F):  For  specific 
provisions  covering  accident  prevention  tags, 
see  §1910.145. 

(4)  Energy  isolation.  Lockout  and 
tagout  device  application  and  removal 
may  only  be  performed  by  the 
authorized  employees  who  are 
performing  the  servicing  or 
maintenance. 

(5)  Notification.  Affected  employees 
shall  be  notified  by  the  employer  or 
authorized  employee  of  the  application 
and  removal  of  lockout  or  tagout 
devices.  Notification  shall  be  given 
before  the  controls  are  applied  and  after 
they  are  removed  from  the  machine  or 
equipment. 

Note  to  paragraph  (d)(5):  See  also 
paragraph  (d)(7)  of  this  section,  which 
requires  that  the  second  notification  take 
place  before  the  machine  or  equipment  is 
reenergized. 

(6)  Lockout/tagout  application.  The 
established  procedures  for  the 
application  of  energy  control  (the 
lockout  or  tagout  procedures)  shall 
include  the  following  elements  and 
actions,  and  these  procedures  shall  be 
performed  in  the  following  sequence: 

(i)  Before  an  authorized  or  affected 
employee  turns  off  a  machine  or 
equipment,  the  authorized  employee 
shall  have  knowledge  of  the  type  and 
magnitude  of  the  energy,  the  hazards  of 
the  energy  to  be  controlled,  and  the 
method  or  means  to  control  the  energy. 

(ii)  The  machine  or  equipment  shall 
be  turned  off  or  shut  down  using  the 
procedures  established  for  the  machine 
or  equipment.  An  orderly  shutdown 
shall  be  used  to  avoid  any  additional  or 
increased  hazards  to  employees  as  a 
result  of  the  equipment  stoppage. 

(iii)  All  energy  isolating  devices  that 
are  needed  to  control  the  energy  to  the 
machine  or  equipment  shall  be 
physically  located  and  operated  in  such 


a  manner  as  to  isolate  the  machine  or 
equipment  from  energy  sources. 

(iv)  Lockout  or  tagout  devices  shall  be 
affixed  to  each  energy  isolating  device 
by  authorized  employees. 

(A)  Lockout  devices  shall  be  attached 
in  a  manner  that  will  hold  the  energy 
isolating  devices  in  a  “safe”  or  “off’ 
position. 

(B)  Tagout  devices  shall  be  affixed  in 
such  a  manner  as  will  clearly  indicate 
that  the  operation  or  movement  of 
energy  isolating  devices  from  the  “safe” 
or  “off’  position  is  prohibited. 

(1)  Where  tagout  devices  are  used 
with  energy  isolating  devices  designed 
with  the  capability  of  being  locked  out, 
the  tag  attachment  shall  be  fastened  at 
the  same  point  at  which  the  lock  would 
have  been  attached. 

(2)  Where  a  tag  cannot  be  affixed 
directly  to  the  energy  isolating  device, 
the  tag  shall  be  located  as  close  as  safely 
possible  to  the  device,  in  a  position  that 
will  be  immediately  obvious  to  anyone 
attempting  to  operate  the  device. 

(v)  Following  the  application  of 
lockout  or  tagout  devices  to  energy 
isolating  devices,  all  potentially 
hazardous  stored  or  residual  energy 
shall  be  relieved,  disconnected, 
restrained,  or  otherwise  rendered  safe. 

(vi)  If  there  is  a  possibility  of 
reaccumulation  of  stored  energy  to  a 
hazardous  level,  verification  of  isolation 
shall  be  continued  until  the  servicing  or 
maintenance  is  completed  or  until  the 
possibility  of  such  accumulation  no 
longer  exists. 

(vii)  Before  starting  work  on  machines 
or  equipment  that  have  been  locked  out 
or  tagged  out,  the  authorized  employee 
shall  verify  that  isolation  and 
deenergizing  of  the  machine  or 
equipment  have  been  accomplished.  If 
normally  energized  parts  will  be 
exposed  to  contact  by  an  employee 
while  the  machine  or  equipment  is 
deenergized,  a  test  shall  be  performed  to 
ensure  that  these  parts  are  deenergized. 

(7)  Release  from  lockout/tagout. 

Before  lockout  or  tagout  devices  are 
removed  and  energy  is  restored  to  the 
machine  or  equipment,  procedures  shall 
be  followed  and  actions  taken  by  the 
authorized  employees  to  ensure  the 
following: 

(i)  The  work  area  shall  be  inspected 
to  ensure  that  nonessential  items  have 
been  removed  and  that  machine  or 
equipment  components  are 
operationally  intact. 

(ii)  The  work  area  shall  be  checked  to 
ensure  that  all  employees  have  been 
safely  positioned  or  removed. 

(iii)  After  lockout  or  tagout  devices 
have  been  removed  and  before  a 
machine  or  equipment  is  started, 
affected  employees  shall  be  notified  that 


the  lockout  or  tagout  devices  have  been 
removed. 

(iv)  Each  lockout  or  tagout  device 
shall  be  removed  from  each  energy 
isolating  device  by  the  authorized 
employee  who  applied  the  lockout  or 
tagout  device.  However,  if  that 
employee  is  not  available  to  remove  it, 
the  device  may  be  removed  under  the 
direction  of  the  employer,  provided  that 
.specific  procedures  and  training  for 
.such  removal  have  been  developed, 
documented,  and  incorporated  into  the 
employer’s  energy  control  program.  The 
employer  shall  demonstrate  that  the 
specific  procedure  provides  a  degree  of 
safety  equivalent  to  that  provided  by  the 
removal  of  the  device  by  the  authorized 
employee  who  applied  it.  The  specific 
procedure  .shall  include  at  least  the 
following  elements: 

(A)  Verification  by  the  employer  that 
the  authorized  employee  who  applied 
the  device  is  not  at  the  facility; 

(B)  Making  all  reasonable  efforts  to 
contact  the  authorized  employee  to 
inform  him  or  her  that  his  or  her  lockout 
or  tagout  device  has  been  removed;  and 

(Cj  Ensuring  that  the  authorized 
employee  has  this  knowledge  before  he 
or  she  resumes  work  at  that  facility. 

(8)  Additional  requirements,  (i)  If  the 
lockout  or  tagout  devices  must  be 
temporarily  removed  from  energy 
isolating  devices  and  the  machine  or 
equipment  must  be  energized  to  test  or 
position  the  machine,  equipment,  or 
component  thereof,  the  following 
sequence  of  actions  shall  be  followed: 

(A)  Clear  the  machine  or  equipment  of 
tools  and  materials  in  accordance  with 
paragraph  (d)(7)(i)  of  this  section; 

(B)  Remove  employees  from  the 
machine  or  equipment  area  in 
accordance  with  paragraphs  (d)(7)(ii) 
and  (d)(7)(iii)  of  this  section; 

(C)  Remove  the  lockout  or  tagout 
devices  as  specified  in  paragraph 
(d)(7)(iv)  of  this  section; 

(D)  Energize  and  proceed  with  the 
testing  or  positioning;  and 

(E)  Deenergize  all  systems  and 
reapply  energy  control  measures  in 
accordance  with  paragraph  (d)(6)  of  this 
section  to  continue  the  servicing  or 
maintenance. 

(ii)  When  servicing  or  maintenance  is 
performed  by  a  crew,  craft,  department, 
or  other  group,  they  shall  use  a 
procedure  which  affords  the  employees 
a  level  of  protection  equivalent  to  that 
provided  by  the  implementation  of  a 
personal  lockout  or  tagout  device. 

Group  lockout  or  tagout  devices  shall  be 
used  in  accordance  with  the  procedures 
required  by  paragraphs  (d)(2)(iii)  and 
(d)(2)(iv)  of  this  section  including,  but 
not  limited  to,  the  following  specific 
requirements: 
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(A)  Primary  responsibility  shall  be 
vested  in  an  authorized  employee  for  a 
set  number  of  employees  working  under 
the  protection  of  a  group  lockout  or 
tagout  device  (such  as  an  operations 
lock); 

(B)  Provision  shall  he  made  for  the 
authorized  employee  to  ascertain  the 
exposure  status  of  all  individual  group 
members  with  regard  to  the  lockout  or 
tagout  of  the  machine  or  equipment; 

(C)  When  more  than  one  crew,  craft, 
department,  or  other  group  is  involved, 
assignment  of  overall  job-associated 
lockout  or  tagout  control  responsibility 
shall  be  given  to  an  authorized 
employee  designated  to  coordinate 
affected  work  forces  and  ensure 
continuity  of  protection;  and 

(D)  Each  authorized  employee  shall 
affix  a  personal  lockout  or  tagout  device 
to  the  group  lockout  device,  group 
lockbox,  or  comparable  mechanism 
when  he  or  she  begins  work  and  shall 
remove  those  devices  when  he  or  she 
stops  working  on  the  machine  or 
equipment  being  serviced  or 
maintained. 

(iii)  Procedures  shall  be  used  during 
shift  or  personnel  changes  to  ensure  the 
continuity  of  lockout  or  tagout 
protection,  including  provision  for  the 
orderly  transfer  of  lockout  or  tagout 
device  protection  between  off-going  and 
on-coming  employees,  to  minimize  their 
exposure  to  hazards  from  the 
unexpected  energizing  or  start-up  of  the 
machine  or  equipment  or  from  the 
release  of  stored  energy. 

(iv)  Whenever  outside  servicing 
personnel  are  to  be  engaged  in  activities 
covered  by  paragraph  (d)  of  this  section, 
the  on-site  employer  and  the  outside 
employer  shall  inform  each  other  of 
their  respective  lockout  or  tagout 
procedures,  and  each  employer  shall 
ensure  that  his  or  her  personnel 
rmderstand  and  comply  with 
restrictions  and  prohibitions  of  the 
energy  control  procedures  being  used. 

(v)  If  energy  isolating  devices  are 
installed  in  a  central  location  and  are 
under  the  exclusive  control  of  a  system 
operator,  the  following  requirements 
apply: 

(A)  The  employer  shall  use  a 
procedure  that  affords  employees  a  level 
of  protection  equivalent  to  that  provided 
by  the  implementation  of  a  personal 
lockout  or  tagout  device. 

(B)  The  system  operator  shall  place 
and  remove  lockout  and  tagout  devices 
in  place  of  the  authorized  employee 
under  paragraphs  (d)(4),  (d)(6)(iv),  and 
(d)(7)(iv)  of  this  section. 

(C)  Provisions  shall  be  made  to 
identify  the  authorized  employee  who  is 
responsible  for  (that  is,  being  protected 
by)  the  lockout  or  tagout  device,  to 


transfer  responsibility  for  lockout  and 
tagout  devices,  and  to  ensure  that  an 
authorized  employee  requesting 
removal  or  transfer  of  a  lockout  or 
tagout  device  is  the  one  responsible  for 
it  before  the  device  is  removed  or 
transferred. 

Note  to  paragraph  (d):  Lockout  and  tagging 
procedures  that  comply  with  paragraphs  (c) 
through  (0  of  §  1910.147  will  also  be  deemed 
to  comply  with  paragraph  (d)  of  this  section 
if  the  procedures  address  the  hazards  covered 
by  paragraph  (d)  of  this  section. 

(e)  Enclosed  spaces.  This  paragraph 
covers  enclosed  spaces  that  may  be 
entered  by  employees.  It  does  not  apply 
to  vented  vaults  if  the  employer  makes 
a  determination  that  the  ventilation 
system  is  operating  to  protect  employees 
before  they  enter  the  space.  This 
paragraph  applies  to  routine  entry  into 
enclosed  spaces  in  lieu  of  the  permit- 
space  entry  requirements  contained  in 
paragraphs  (d)  through  (k)  of  §  1910.146. 
If,  after  the  employer  takes  the 
precautions  given  in  paragraphs  (e)  and 
(t)  of  this  section,  the  hazards  remaining 
in  the  enclosed  space  endanger  the  life 
of  an  entrant  or  could  interfere  with  an 
entrant’s  escape  from  the  space,  then 
entry  into  the  enclosed  space  shall  meet 
the  permit-space  entry  requirements  of 
paragraphs  (d)  through  (k)  of  §  1910.146. 

(1)  Safe  work  practices.  The  employer 
shall  ensure  the  use  of  safe  work 
practices  for  entry  into,  and  work  in, 
enclosed  spaces  and  for  rescue  of 
employees  from  such  spaces. 

(2)  Training.  Each  employee  who 
enters  an  enclosed  space  or  who  serves 
as  an  attendant  shall  be  trained  in  the 
hazards  of  enclosed-space  entry,  in 
enclosed-space  entry  procedures,  and  in 
enclosed-space  rescue  procedures. 

(3)  Rescue  equipment.  Employers 
shall  provide  equipment  to  ensure  the 
prompt  and  safe  rescue  of  employees 
from  the  enclosed  space. 

(4)  Evaluating  potential  hazards. 
Before  any  entrance  cover  to  an 
enclosed  space  is  removed,  the 
employer  shall  determine  whether  it  is 
safe  to  do  so  by  checking  for  the 
presence  of  any  atmospheric  pressure  or 
temperature  differences  and  by 
evaluating  whether  there  might  be  a 
hazardous  atmosphere  in  the  space.  Any 
conditions  making  it  unsafe  to  remove 
the  cover  shall  be  eliminated  before  the 
cover  is  removed. 

Note  to  paragraph  (e)(4):  The 
determination  called  for  in  this  paragraph 
may  consist  of  a  check  of  the  conditions  that 
might  foreseeably  be  in  the  enclosed  space. 
For  example,  the  cover  could  be  checked  to 
see  if  it  is  hot  and,  if  it  is  fastened  in  place, 
could  be  loosened  gradually  to  release  any 
residual  pressure.  An  evaluation  also  needs 
to  be  made  of  whether  conditions  at  the  site 


could  cause  a  hazardous  atmosphere,  such  as 
an  oxygen-deficient  or  flammable 
atmosphere,  to  develop  within  the  space. 

(5)  Removing  covers.  When  covers  are 
removed  from  enclosed  spaces,  the 
opening  shall  be  promptly  guarded  by  a 
railing,  temporary  cover,  or  other  barrier 
designed  to  prevent  an  accidental  fall 
through  the  opening  and  to  protect 
employees  working  in  the  space  from 
objects  entering  tbe  space. 

(6)  Hazardous  atmosphere. 

Employees  may  not  enter  any  enclosed 
space  while  it  contains  a  hazardous 
atmosphere,  unless  the  entry  conforms 
to  the  permit-required  confined  spaces 
standard  in  §  1910.146. 

(7)  Attendants.  While  work  is  being 
performed  in  tbe  enclosed  space,  an 
attendant  with  first-aid  training  shall  be 
immediately  available  outside  the 
enclosed  space  to  provide  assistance  if 
a  hazard  exists  because  of  traffic 
patterns  in  the  area  of  the  opening  used 
for  entry.  The  attendant  is  not  precluded 
from  performing  other  duties  outside 
the  enclosed  space  if  these  duties  do  not 
distract  the  attendant  from:  monitoring 
employees  within  the  space  or  ensuring 
that  it  is  safe  for  employees  to  enter  and 
exit  the  space. 

Note  to  paragraph  (e)(7):  See  paragraph  (t) 
of  this  section  for  additional  requirements  on 
attendants  for  work  in  manholes  and  vaults. 

(8)  Calibration  of  test  instruments. 

Test  instruments  used  to  monitor 
atmospheres  in  enclosed  spaces  shall  be 
kept  in  calibration  and  shall  have  a 
minimum  accuracy  of  ±10  percent. 

(9)  Testing  for  oxygen  deficiency. 
Before  an  employee  enters  an  enclosed 
space,  the  atmosphere  in  the  enclosed 
space  shall  be  tested  for  oxygen 
deficiency  with  a  direct-reading  meter 
or  similar  instrument,  capable  of 
collection  and  immediate  analysis  of 
data  samples  without  the  need  for  off¬ 
site  evaluation.  If  continuous  forced-air 
ventilation  is  provided,  testing  is  not 
required  provided  that  the  procedures 
used  ensure  that  employees  are  not 
exposed  to  the  hazards  posed  by  oxygen 
deficiency. 

(10)  Testing  for  flammable  gases  and 
vapors.  Before  an  employee  enters  an 
enclosed  space,  the  internal  atmosphere 
shall  be  tested  for  flammable  gases  and 
vapors  with  a  direct-reading  meter  or 
similar  instrument  capable  of  collection 
and  immediate  analysis  of  data  samples 
without  the  need  for  off-site  evaluation. 
This  test  shall  be  performed  after  the 
oxygen  testing  and  ventilation  required 
by  paragraph  (e)(9)  of  this  section 
demonstrate  that  there  is  sufficient 
oxygen  to  ensure  the  accuracy  of  the  test 
for  flammability. 
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(11)  Ventilation,  and  monitoring  for 
flammable  gases  or  vapors.  If  flammable 
gases  or  vapors  are  detected  or  if  an 
oxygen  deficiency  is  found,  forced-air 
ventilation  shall  be  used  to  maintain 
oxygen  at  a  safe  level  and  to  prevent  a 
hazardous  concentration  of  flammable 
gases  and  vapors  from  accumulating.  A 
continuous  monitoring  program  to 
ensure  that  no  increase  in  flammable  gas 
or  vapor  concentration  above  safe  levels 
occurs  may  be  followed  in  lieu  of 
ventilation  if  flammable  gases  or  vapors 
are  initially  detected  at  safe  levels. 

Note  to  paragraph  {e)(ll):  See  the 
definition  of  “hazardous  atmosphere”  for 
guidance  in  determining  whether  a  specific 
concentration  of  a  substance  is  hazardous. 

(12)  Specific  ventilation  requirements. 
If  continuous  forced-air  ventilation  is 
used,  it  shall  begin  before  entry  is  made 
and  shall  be  maintained  long  enough  for 
the  employer  to  be  able  to  demonstrate 
that  a  safe  atmosphere  exists  before 
employees  are  allowed  to  enter  the  work 
area.  The  forced-air  ventilation  shall  be 
so  directed  as  to  ventilate  the  immediate 
area  where  employees  are  present 
within  the  enclosed  space  and  shall 
continue  until  all  employees  leave  the 
enclosed  space. 

(13)  Air  supply.  The  air  supply  for  the 
continuous  forced-air  ventilation  shall 
be  from  a  clean  source  and  may  not 
increase  the  hazards  in  the  enclosed 
space. 

(14)  Open  flames.  If  open  flames  are 
used  in  enclosed  spaces,  a  test  for 
flammable  gases  and  vapors  shall  be 
made  immediately  before  the  open 
flame  device  is  used  and  at  least  once 
per  hour  while  the  device  is  used  in  the 
space.  Testing  shall  be  conducted  more 
frequently  if  conditions  present  in  the 
enclosed  space  indicate  that  once  per 
hour  is  insufficient  to  detect  hazardous 
accumulations  of  flammable  gases  or 
vapors. 

Note  to  paragraph  (e)(14):  See  the 
definition  of  “hazardous  atmosphere”  for 
guidance  in  determining  whether  a  specific 
concentration  of  a  substance  is  hazardous. 


Note  to  paragraph  (e):  Entries  into 
enclosed  spaces  conducted  in  accordance 
with  the  permit-space  entry  requirements  of 
paragraphs  (d)  through  (k)  of  §  1910.146  are 
considered  as  complying  with  paragraph  (e) 
of  this  section. 

(f)  Excavations.  Excavation  operations 
shall  comply  with  Subpart  P  of  Part 
1926  of  this  chapter. 

(g)  Personal  protective  equipment.  (1) 
General.  Personal  protective  equipment 
shall  meet  the  requirements  of  Subpart 
I  of  this  part. 

Note  to  paragraph  (g)(1)  of  this  section: 
Paragraph  (h)  of  §  1910.132  sets  employer 
payment  obligations  for  the  personal 
protective  equipment  required  by  this 
section,  including,  but  not  limited  to,  the  fall 
protection  equipment  required  by  paragraph 
{g)(2)  of  this  section,  the  electrical  protective 
equipment  required  by  paragraph  (1)(3)  of 
this  section,  and  the  flame-resistant  and  arc¬ 
rated  clothing  and  other  protective 
equipment  required  by  paragraph  (1)(8)  of 
this  section. 

(2)  Fall  protection,  (i)  Personal  fall 
arrest  systems  shall  meet  the 
requirements  of  Subpart  M  of  Part  1926 
of  this  chapter. 

(ii)  Personal  fall  arrest  equipment 
used  by  employees  who  are  exposed  to 
hazards  from  flames  or  electric  arcs,  as 
determined  by  the  employer  under 
paragraph  (l)(8)(i)  of  this  section,  shall 
be  capable  of  passing  a  drop  test 
equivalent  to  that  required  by  paragraph 
(g)(2)(iii)(L)  of  this  section  after 
exposure  to  an  electric  arc  with  a  heat 
energy  of  40±5  cal/cm^. 

(iii)  Body  belts  and  positioning  straps 
for  work-positioning  equipment  shall 
meet  the  following  requirements: 

(A)  Hardware  for  body  belts  and 
positioning  straps  shall  meet  the 
following  requirements: 

(1)  Hardware  shall  be  made  of  drop- 
forged  steel,  pressed  steel,  formed  steel, 
or  equivalent  material. 

(2J  Hardware  shall  have  a  corrosion- 
resistant  finish. 

(3)  Hardware  surfaces  shall  be  smooth 
and  free  of  sharp  edges. 

(B)  Buckles  shall  be  capable  of 
withstanding  an  8.9-kilonewton  (2,000- 

Table  R-2— Flammability  Test 


pound-force)  tension  test  with  a 
maximum  permanent  deformation  no 
greater  than  0.4  millimeters  (0.0156 
inches). 

(C)  D  rings  shall  be  capable  of 
withstanding  a  22-kilonewton  (5,000- 
pound-force)  tensile  test  without 
cracking  or  breaking. 

(D)  Snaphooks  shall  be  capable  of 
withstanding  a  22-kilonewton  (5,000- 
pound-force)  tension  test  without 
failure. 

Note  to  paragraph  (g)(2)(iii)(D):  Distortion 
of  the  snaphook  sufficient  to  release  the 
keeper  is  considered  to  be  tensile  failure  of 
a  snaphook. 

(E)  Top  grain  leather  or  leather 
substitute  may  be  used  in  the 
manufacture  of  body  belts  and 
positioning  straps;  however,  leather  and 
leather  substitutes  may  not  be  used 
alone  as  a  load-bearing  component  of 
the  assembly. 

(F)  Plied  fabric  used  in  positioning 
straps  and  in  load-bearing  parts  of  body 
belts  shall  be  constructed  in  such  a  way 
that  no  raw  edges  are  exposed  and  the 
plies  do  not  separate. 

(G)  Positioning  straps  shall  be  capable 
of  withstanding  the  following  tests: 

(1)  A  dielectric  test  of  819.7  volts,  AC, 
per  centimeter  (25,000  volts  per  foot)  for 
3  minutes  without  visible  deterioration: 

(2)  A  leakage  test  of  98.4  volts,  AC, 
per  centimeter  (3,000  volts  per  foot) 
with  a  leakage  current  of  no  more  than 
1  mA; 

Note  to  paragraphs  (g)(2)(iii)(G)(t)  and 
(g)(2)(iii)(G)(2):  Positioning  straps  that  pass 
direct-current  tests  at  equivalent  voltages  are 
considered  as  meeting  this  requirement. 

(3)  Tension  tests  of  20  kilonewtons 
(4,500  pounds-force)  for  sections  free  of 
buckle  holes  and  of  15  kilonewtons 
(3,500  pounds-force)  for  sections  with 
buckle  holes; 

(4)  A  buckle-tear  test  with  a  load  of 
4.4  kilonewtons  (1,000  pounds-force); 
and 

(5)  A  flammability  test  in  accordance 
with  Table  R-2. 


Test  method  Criteria  for  passing  the  test 

Vertically  suspend  a  500-mm  (19.7-inch)  length  of  strapping  supporting  Any  flames  on  the  positioning  strap  shall  self  extinguish. 

a  100-kg  (220.5-lb)  weight.  The  positioning  strap  shall  continue  to  support  the  100-kg  (220.5-lb) 

Use  a  butane  or  propane  burner  with  a  76-mm  (3-inch)  flame.  mass. 

Direct  the  flame  to  an  edge  of  the  strapping  at  a  distance  of  25  mm  (1 
inch). 

Remove  the  flame  after  5  seconds. 

Wait  for  any  flames  on  the  positioning  strap  to  stop  burning. 


(I)  Tool  loops  shall  be  situated  on  the 
body  of  a  body  belt  so  that  the  100 


(H)  The  cushion  part  of  the  body  belt  inside  and  shall  be  at  least  76 
shall  contain  no  exposed  rivets  on  the  millimeters  (3  inches)  in  width. 
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millimeters  (4  inches)  of  the  body  belt 
that  is  in  the  center  of  the  back, 
measuring  from  D  ring  to  D  ring,  is  free 
of  tool  loops  and  any  other  attachments. 

Q)  Copper,  steel,  or  equivalent  liners 
shall  be  used  arovmd  the  bars  of  D  rings 
to  prevent  wear  between  these  members 
and  the  leather  or  fabric  enclosing  them. 

(K)  Snaphooks  shall  be  of  the  locking 
type  meeting  the  following 
requirements: 

(1)  The  locking  mechanism  shall  first 
be  released,  or  a  destructive  force  shall 
be  placed  on  the  keeper,  before  the 
keeper  will  open. 

(2)  A  force  in  the  range  of  6.7  N  (1.5 
Ibf)  to  17.8  N  (4  Ibf)  shall  be  required 
to  release  the  locking  mechanism. 

(5 j  With  the  locking  mechanism 
released  and  with  a  force  applied  on  the 
keeper  against  the  face  of  the  nose,  the 
keeper  may  not  begin  to  open  with  a 
force  of  11.2  N  (2.5  Ibf)  or  less  and  shall 
begin  to  open  with  a  maximum  force  of 
17.8  N  (4  Ibf). 

(L)  Body  belts  and  positioning  straps 
shall  be  capable  of  withstanding  a  drop 
test  as  follows: 

(1)  The  test  mass  shall  be  rigidly 
constructed  of  steel  or  equivalent 
material  with  a  mass  of  100  kg  (220.5 
Ibm).  For  work-positioning  equipment 
used  by  employees  weighing  more  than 
140  kg  (310  Ibm)  fully  equipped,  the  test 
mass  shall  be  increased  proportionately 
(that  is,  the  test  mass  must  equal  the 
mass  of  the  equipped  worker  divided  by 
1.4). 

(2)  For  body  belts,  the  body  belt  shall 
be  fitted  snugly  around  the  test  mass 
and  shall  be  attached  to  the  test- 
structure  anchorage  point  by  means  of  a 
wire  rope. 

(3)  For  positioning  straps,  the  strap 
shall  be  adjusted  to  its  shortest  length 
possible  to  accommodate  the  test  and 
connected  to  the  test-structure 
anchorage  point  at  one  end  and  to  the 
test  mass  on  the  other  end. 

(4)  The  test  mass  shall  be  dropped  an 
unobstructed  distance  of  1  meter  (39.4 
inches)  from  a  supporting  structure  that 
will  sustain  minimal  deflection  during 
the  test. 

(5)  Body  belts  shall  successfully  arrest 
the  fall  of  the  test  mass  and  shall  be 
capable  of  supporting  the  mass  after  the 
tost. 

(6)  Positioning  straps  shall 
.successfully  arrest  the  fall  of  the  test 
mass  without  breaking,  and  the  arrest 
force  may  not  exceed  17.8  kilonewtons 
(4,000  pounds-force).  Additionally, 
snaphooks  on  positioning  straps  may 
not  distort  to  such  an  extent  that  the 
keeper  would  release. 

Note  to  paragraph  (g)(2)(iii)  of  this  section; 

When  used  by  employees  weighing  no  more 


than  140  kg  (310  Ibm)  fully  equipped,  body 
belts  and  positioning  straps  that  conform  to 
American  Society  of  Testing  and  Materials 
Standard  Specifications  for  Personal 
Climbing  Equipment,  ASTM  F887-12®i,  are 
deemed  to  be  in  compliance  with  paragraph 
(g)(2)(iii)  of  this  section. 

(iv)  The  following  requirements  apply 
to  the  care  and  use  of  personal  fall 
protection  equipment. 

(A)  Work-positioning  equipment  shall 
be  inspected  before  use  each  day  to 
determine  that  the  equipment  is  in  safe 
working  condition.  Work-positioning 
equipment  that  is  not  in  safe  working 
condition  may  not  be  used. 

Note  to  paragraph  (g)(2)(iv)(A):  Appendix 
F  to  this  section  contains  guidelines  for 
inspecting  work-positioning  equipment. 

(B)  Personal  fall  arrest  systems  shall 
be  used  in  accordance  with 

§  1926.502(d). 

Note  to  paragraph  (g)(2)(iv)(B):  Fall 
protection  equipment  rigged  to  arrest  falls  is 
considered  a  fall  arrest  system  and  must  meet 
the  applicable  requirements  for  the  design 
and  use  of  those  systems.  Fall  protection 
equipment  rigged  for  work  positioning  is 
considered  work-positioning  equipment  and 
must  meet  the  applicable  requirements  for 
the  design  and  use  of  that  equipment. 

(C)  The  employer  shall  ensure  that 
employees  use  fall  protection  systems  as 
follows; 

(1)  Each  employee  working  from  an 
aerial  lift  shall  use  a  fall  restraint  system 
or  a  personal  fall  arrest  system. 
Paragraph  (c)(2)(v)  of  §  1910.67  does  not 
apply. 

(2)  Except  as  provided  in  paragraph 
(g) (2) (iv) (C)(3)  of  this  section,  each 
employee  in  elevated  locations  more 
than  1.2  meters  (4  feet)  above  the 
ground  on  poles,  towers,  or  similar 
structures  shall  use  a  personal  fall  arrest 
system,  work-positioning  equipment,  or 
fall  restraint  system,  as  appropriate,  if 
the  employer  has  not  provided  other  fall 
protection  meeting  Subpart  D  of  this 
part. 

(3)  Until  March  31, 2015,  a  qualified 
employee  climbing  or  changing  location 
on  poles,  towers,  or  similar  structures 
need  not  use  fall  protection  equipment, 
unless  conditions,  such  as,  but  not 
limited  to,  ice,  high  winds,  the  design 
of  the  structure  (for  example,  no 
provision  for  holding  on  with  hands),  or 
the  presence  of  contaminants  on  the 
.structure,  could  cause  the  employee  to 
lo.se  his  or  her  grip  or  footing.  On  and 
after  April  1,  2015,  each  qualified 
employee  climbing  or  changing  location 
on  poles,  towers,  or  similar  structures 
must  use  fall  protection  equipment 
unless  the  employer  can  demonstrate 
that  climbing  or  changing  location  with 
fall  protection  is  infeasible  or  creates  a 


greater  hazard  than  climbing  or 
changing  location  without  it. 

Note  1  to  paragraphs  (g)(2)(iv)(C)(2)  and 
(g)(2)(iv)(C)(3):  These  paragraphs  apply  to 
structures  that  support  overhead  electric 
power  transmission  and  distribution  lines 
and  equipment.  They  do  not  apply  to 
portions  of  buildings,  such  as  loading  docks, 
or  to  electric  equipment,  such  as  transformers 
and  capacitors.  Subpart  D  of  this  part 
contains  the  duty  to  provide  fall  protection 
associated  with  walking  and  working 
surfaces. 

Note  2  to  paragraphs  (g)(2)(iv)(C)(2)  and 
(g)(2)(iv)(C)(3):  Until  the  employer  ensmes 
that  employees  are  proficient  in  climbing  and 
the  use  of  fall  protection  under  paragraph 
(a)(2)(viii)  of  this  section,  the  employees  are 
not  considered  “qualified  employees”  for  the 
purposes  of  paragraphs  (g)(2)(iv)(C)(2)  and 
(g)(2)(iv)(C)(5)  of  this  section.  These 
paragraphs  require  unqualified  employees 
(including  trainees)  to  use  fall  protection  any 
time  they  are  more  than  1.2  meters  (4  feet) 
above  the  ground. 

(D)  On  and  after  April  1,  2015,  work¬ 
positioning  systems  shall  be  rigged  so 
that  an  employee  can  free  fall  no  more 
than  0.6  meters  (2  feet). 

(E)  Anchorages  for  work-positioning 
equipment  shall  be  capable  of 
supporting  at  least  twice  the  potential 
impact  load  of  an  employee’s  fall,  or 
13.3  kilonewtons  (3,000  pounds-force), 
whichever  is  greater. 

Note  to  paragraph  (g)(2)(iv)(E);  Wood-pole 
fall-restriction  devices  meeting  American 
Society  of  Testing  and  Materials  Standard 
Specifications  for  Personal  Climbing 
Equipment,  ASTM  F887-12®^,  are  deemed  to 
meet  the  anchorage-strength  requirement 
when  they  are  used  in  accordance  with 
manufacturers’  instructions. 

(F)  Unless  the  snaphook  is  a  locking 
type  and  designed  specifically  for  the 
following  connections,  snaphooks  on 
work-positioning  equipment  may  not  be 
engaged: 

(1  j  Directly  to  webbing,  rope,  or  wire 
rope; 

(2)  To  each  other; 

(3)  To  a  D  ring  to  which  another 
snaphook  or  other  connector  is  attached; 

/4j  To  a  horizontal  lifeline;  or 
(5)  To  any  object  that  is  incompatibly 
.shaped  or  dimensioned  in  relation  to 
the  snaphook  .such  that  accidental 
disengagement  could  occur  should  the 
connected  object  sufficiently  depress 
the  snaphook  keeper  to  allow  release  of 
the  object. 

(h)  Portable  ladders  and  platforms.  (1) 
General.  Requirements  for  portable 
ladders  contained  in  Subpart  D  of  this 
part  apply  in  addition  to  the 
requirements  of  paragraph  (h)  of  this 
.section,  except  as  specifically  noted  in 
paragraph  (h)(2)  of  this  section. 

(2)  Special  ladders  and  platforms. 
Portable  ladders  used  on  structures  or 
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conductors  in  conjunction  with 
overhead  line  work  need  not  meet 
§  1910.25(d)(2)(i)  and  (d)(2Kiii)  or 
§  1910.26(c)(3Kiii).  Portable  ladders  and 
platforms  used  on  structures  or 
conductors  in  conjunction  with 
overhead  line  work  shall  meet  the 
following  requirements: 

(i)  In  the  configurations  in  which  they 
are  used,  portable  platforms  shall  be 
capable  of  supporting  without  failure  at 
least  2.5  times  the  maximum  intended 
load. 

(ii)  Portable  ladders  and  platforms 
may  not  be  loaded  in  excess  of  the 
working  loads  for  which  they  are 

ladders  and  platforms 
shall  be  secured  to  prevent  them  from 
becoming  dislodged. 

(iv)  Portable  ladders  and  platforms 
may  be  used  only  in  applications  for 
which  they  are  designed. 

(3)  Conductive  ladders.  Portable  metal 
ladders  and  other  portable  conductive 
ladders  may  not  be  used  near  exposed 
energized  lines  or  equipment.  However, 
in  specialized  high-voltage  work, 
conductive  ladders  shall  be  used  when 
the  employer  demonstrates  that 
nonconductive  ladders  would  present  a 
greater  hazard  to  employees  than 
conductive  ladders. 

(1)  Hand  and  portable  power 
equipment.  (1)  General.  Paragraph  (iK2) 
of  this  section  applies  to  electric 
equipment  connected  by  cord  and  plug. 
Paragraph  (11(3)  of  this  section  applies  to 
portable  and  vehicle-mounted 
generators  used  to  supply  cord-  and 
plug-connected  equipment.  Paragraph 

(i)(4)  of  this  section  applies  to  hydraulic 
and  pneumatic  tools. 

(2)  Cord-  and  plug-connected 
equipment.  Cord-  and  plug-connected 
equipment  not  covered  by  Subpart  S  of 
this  part  shall  comply  with  one  of  the 
following  instead  of  §  1910.243(a){5): 

(i)  The  equipment  shall  be  equipped 
with  a  cord  containing  an  equipment 
grounding  conductor  connected  to  the 
equipment  frame  and  to  a  means  for 
grounding  the  other  end  of  the 
conductor  (however,  this  option  may 
not  be  used  where  the  introduction  of 
the  ground  into  the  work  environment 
increases  the  hazard  to  an  employee);  or 

(ii)  The  equipment  shall  be  of  the 
double-insulated  type  conforming  to 
Subpart  S  of  this  part;  or 

(iii)  The  equipment  shall  be 
connected  to  the  power  supply  through 
an  isolating  transformer  with  an 
ungrounded  secondary  of  not  more  than 
50  volts. 

(3)  Portable  and  vehicle-mounted 
generators.  Portable  and  vehicle- 
mounted  generators  used  to  supply 
cord-  and  plug-connected  equipment 


designed. 

(iii)  Portable 


covered  by  paragraph  (i)(2)  of  this 
section  shall  meet  the  following 
requirements: 

(i)  The  generator  may  only  supply 
equipment  located  on  the  generator  or 
the  vehicle  and  cord-  and  plug- 
connected  equipment  through 
receptacles  mounted  on  the  generator  or 
the  vehicle. 

(ii)  The  non-current-carrying  metal 
parts  of  equipment  and  the  equipment 
grounding  conductor  terminals  of  the 
receptacles  shall  be  bonded  to  the 
generator  frame. 

(iii)  For  vehicle-mounted  generators, 
the  frame  of  the  generator  shall  be 
bonded  to  the  vehicle  frame. 

(iv)  Any  neutral  conductor  shall  be 
bonded  to  the  generator  frame. 

(4)  Hydraulic  and  pneumatic  tools,  (i) 
Safe  operating  pressmes  for  hydraulic 
and  pneumatic  tools,  hoses,  valves, 
pipes,  filters,  and  fittings  may  not  be 
exceeded. 

Note  to  paragraph  (i)(4)(i):  If  any 
hazardous  defects  are  present,  no  operating 
pressure  is  safe,  and  the  hydraulic  or 
pneumatic  equipment  involved  may  not  be 
used.  In  the  absence  of  defects,  the  maximum 
rated  operating  pre.ssure  is  the  maximum  safe 
pres.sure. 

(ii)  A  hydraulic  or  pneumatic  tool 
used  where  it  may  contact  exposed 
energized  parts  shall  be  designed  and 
maintained  for  such  u.se. 

(iii)  The  hydraulic  system  supplying  a 
hydraulic  tool  used  where  it  may 
contact  exposed  live  parts  shall  provide 
protection  against  loss  of  insulating 
value,  for  the  voltage  involved,  due  to 
the  formation  of  a  partial  vacuum  in  the 
hydraulic  line. 

Note  to  paragraph  (i)(4)(iii):  Use  of 
hydraulic  lines  that  do  not  have  check  valves 
and  that  have  a  separation  of  more  than  10.7 
meters  (35  feet)  between  the  oil  reservoir  and 
the  upper  end  of  the  hydraulic  system 
promotes  the  formation  of  a  partial  vacuum. 

(iv)  A  pneumatic  tool  used  on 
energized  electric  lines  or  equipment,  or 
used  where  it  may  contact  exposed  live 
parts,  shall  provide  protection  against 
the  accumulation  of  moisture  in  the  air 
supply. 

(v)  Pressure  shall  be  released  before 
connections  are  broken,  unless  quick¬ 
acting,  self-closing  connectors  are  used. 

(vi)  Employers  must  ensure  that 
employees  do  not  use  any  part  of  their 
bodies  to  locate,  or  attempt  to  stop,  a 
hydraulic  leak. 

(vii)  Hoses  may  not  be  kinked. 

(j)  Live-line  tools.  (1)  Design  of  tools. 
Live-line  tool  rods,  tubes,  and  poles 
shall  be  designed  and  constructed  to 
withstand  the  following  minimum  tests: 

(i)  If  the  tool  is  made  of  fiberglass- 
reinforced  plastic  (FRP),  it  shall 


withstand  328,100  volts  per  meter 
(100,000  volts  per  foot)  of  length  for  5 
minutes,  or 

Note  to  paragraph  (j)(l)(i):  Live-line  tools 
using  rod  and  tube  that  meet  ASTM  F711- 
02  (2007),  Standard  Specification  for 
Fiberglass-Reinforced  Plastic  (FRP)  Rod  and 
Tube  Used  in  Live  Line  Tools,  are  deemed  to 
comply  with  paragraph  (j)(l)  of  this  section. 

(ii)  If  the  tool  is  made  of  wood,  it  shall 
withstand  246,100  volts  per  meter 
(75,000  volts  per  foot)  of  length  for  3 
minutes,  or 

(iii)  The  tool  shall  withstand  other 
tests  that  the  employer  can  demonstrate 
are  equivalent. 

(2)  Condition  of  tools,  (i)  Each  live- 
line  tool  shall  be  wiped  clean  and 
visually  inspected  for  defects  before  use 
each  day. 

(ii)  If  any  defect  or  contamination  that 
could  adversely  affect  the  insulating 
qualities  or  mechanical  integrity  of  the 
live-line  tool  is  present  after  wiping,  the 
tool  shall  be  removed  from  service  and 
examined  and  tested  according  to 
paragraph  (j)(2)(iii)  of  this  section  before 
being  returned  to  service. 

(iii)  Live-line  tools  used  for  primary 
employee  protection  shall  be  removed 
from  service  every  2  years,  and 
whenever  required  under  paragraph 
(j)(2)(ii)  of  this  section,  for  examination, 
cleaning,  repair,  and  testing  as  follows: 

(A)  Each  tool  shall  be  thoroughly 
examined  for  defects. 

(B)  If  a  defect  or  contamination  that 
could  adversely  affect  the  insulating 
qualities  or  mechanical  integrity  of  the 
live-line  tool  is  found,  the  tool  shall  be 
repaired  and  rofinished  or  shall  be 
permanently  removed  from  service.  If 
no  .such  defect  or  contamination  is 
found,  the  tool  shall  be  cleaned  and 
waxed. 

(C)  The  tool  shall  be  tested  in 
accordance  with  paragraphs  (j)(2)(iii)(D) 
and  (j)(2)(iii)(E)  of  this  section  under  the 
following  conditions: 

(1)  After  the  tool  has  been  repaired  or 
refinished;  and 

(2)  After  the  examination  if  repair  or 
refinishing  is  not  performed,  unless  the 
tool  is  made  of  FRP  rod  or  foam-filled 
FRP  tube  and  the  employer  can 
demonstrate  that  the  tool  has  no  defects 
that  could  cause  it  to  fail  during  use. 

(D)  The  test  method  used  shall  be 
designed  to  verify  the  tool’s  integrity 
along  its  entire  working  length  and,  if 
the  tool  is  made  of  fiberglass-reinforced 
plastic,  its  integrity  under  wet 
conditions. 

(E)  The  voltage  applied  during  the 
tests  shall  be  as  follows: 

(1)  246,100  volts  per  meter  (75,000 
volts  per  foot)  of  length  for  1  minute  if 
the  tool  is  made  of  fiberglass,  or 
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(2)  164,000  volts  per  meter  (50,000 
volts  per  foot)  of  length  for  1  minute  if 
the  tool  is  made  of  wood,  or 

(3)  Other  tests  that  the  employer  can 
demonstrate  are  equivalent. 

Note  to  paragraph  (j)(2):  Guidelines  for  the 
examination,  cleaning,  repairing,  and  in- 
service  testing  of  live-line  tools  are  specified 
in  the  Institute  of  Electrical  and  Electronics 
Engineers’  IEEE  Guide  for  Maintenance 
Methods  on  Energized  Power  Lines,  IEEE  Std 
516-2009. 

(k)  Materials  handling  and  storage.  (1) 
General.  Materials  handling  and  storage 
shall  comply  with  applicable  material¬ 
handling  and  material-storage 
requirements  in  this  part,  including 
those  in  Subpart  N  of  this  part. 

(2)  Materials  storage  near  energized 
lines  or  equipment,  (i)  In  areas  to  which 
access  is  not  restricted  to  qualified 
persons  only,  materials  or  equipment 
may  not  be  stored  closer  to  energized 
lines  or  exposed  energized  parts  of 
equipment  than  the  following  distances, 
plus  a  distance  that  provides  for  the 
maximum  sag  and  side  swing  of  all 
conductors  and  for  the  height  and 
movement  of  material-handling 
(iquipment: 

(A)  For  lines  and  equipment 
energized  at  50  kilovolts  or  less,  the 
distance  is  3.05  meters  (10  feet). 

(B)  For  linos  and  equipment  energized 
at  more  than  50  kilovolts,  the  distance 

is  3.05  meters  (10  feet)  plus  0.10  meter 
(4  inches)  for  every  10  kilovolts  over  50 
kilovolts. 

(ii)  In  areas  restricted  to  qualified 
employees,  materials  may  not  be  stored 
within  the  working  space  about 
energized  lines  or  equipment. 

Note  to  paragraph  (k)(2)(ii):  Paragraphs 
(u)(l)  and  (v)(3)  of  this  .section  specify  the 
size  of  the  working  space. 

(l)  Working  on  or  near  exposed 
energized  parts.  This  paragraph  applies 
to  work  on  exposed  live  parts,  or  near 
enough  to  them  to  expose  the  employee 
to  any  hazard  they  present. 

(1)  General,  (i)  Only  qualified 
employees  may  work  on  or  with 
exposed  energized  lines  or  parts  of 
equipment. 

(ii)  Only  qualified  employees  may 
work  in  areas  containing  unguarded, 
uninsulated  energized  lines  or  parts  of 
equipment  operating  at  50  volts  or  more. 

(iii)  Electric  lines  and  equipment  shall 
be  considered  and  treated  as  energized 
unless  they  have  been  deenergized  in 
accordance  with  paragraph  (d)  or  (m)  of 
this  section. 

(2)  At  least  two  employees,  (i)  Except 
as  provided  in  paragraph  (l)(2)(ii)  of  this 
section,  at  least  two  employees  shall  be 
present  while  any  employees  perform 
the  following  types  of  work: 


(A)  Installation,  removal,  or  repair  of 
lines  energized  at  more  than  600  volts, 

(B)  Installation,  removal,  or  repair  of 
deenergized  lines  if  an  employee  is 
exposed  to  contact  with  other  parts 
energized  at  more  than  600  volts, 

(C)  Installation,  removal,  or  repair  of 
equipment,  such  as  transformers, 
capacitors,  and  regulators,  if  an 
employee  is  exposed  to  contact  with 
parts  energized  at  more  than  600  volts, 

(D)  Work  involving  the  use  of 
mechanical  equipment,  other  than 
insulated  aerial  lifts,  near  parts 
energized  at  more  than  600  volts,  and 

(E)  Other  work  that  exposes  an 
employee  to  electrical  hazards  greater 
than,  or  equal  to,  the  electrical  hazards 
posed  by  operations  listed  specifically 
in  paragraphs  (l)(2)(i)(A)  through 
(l)(2)(i)(D)  of  this  section. 

(ii)  Paragraph  (l)(2)(i)  of  this  section 
does  not  apply  to  the  following 
operations: 

(A)  Routine  circuit  switching,  when 
the  employer  can  demonstrate  that 
conditions  at  the  site  allow  safe 
performance  of  this  work, 

(B)  Work  performed  with  live-line 
tools  when  the  position  of  the  employee 
is  such  that  he  or  she  is  neither  within 
roach  of,  nor  otherwise  exposed  to 
contact  with,  energized  parts,  and 

((1)  Emergency  repairs  to  the  extent 
necessary  to  safeguard  the  general 
public. 

(3)  Minimum  approach  distances,  (i) 
The  employer  .shall  establi.sh  minimum 
approach  distances  no  le.ss  than  the 
distances  computed  by  'I’able  R-3  for  ac 
systems  or  Table  R-8  for  dc  .systems. 

(ii)  No  later  than  April  1,  2015,  for 
voltages  over  72.5  kilovolts,  the 
employer  .shall  determine  the  maximum 
anticipated  per-unit  transient 
overvoltage,  phase-to-ground,  through 
an  engineering  analysis  or  assume  a 
maximum  anticipated  per-unit  transient 
overvoltage,  phase-to-ground,  in 
accordance  with  Table  R-9.  When  the 
employer  uses  portable  protective  gaps 
to  control  the  maximum  transient 
overvoltage,  the  value  of  the  maximum 
anticipated  per-unit  transient 
overvoltage,  phase-to-ground,  must 
provide  for  five  standard  deviations 
between  the  statistical  sparkover  voltage 
of  the  gap  and  the  statistical  withstand 
voltage  corresponding  to  the  electrical 
component  of  the  minimum  approach 
distance.  The  employer  shall  make  any 
engineering  analysis  conducted  to 
determine  maximum  anticipated  per- 
unit  transient  overvoltage  available 
upon  request  to  employees  and  to  the 
Assistant  Secretary  or  designee  for 
examination  and  copying. 

Note  to  paragraph  (l)(3)(ii):  See  Appendix 
B  to  this  section  for  information  on  how  to 


calculate  the  maximum  anticipated  per-unit 
transient  overvoltage,  phase-to-ground,  when 
the  employer  uses  portable  protective  gaps  to 
reduce  maximum  transient  overvoltages. 

(iii)  The  employer  shall  ensure  that  no 
employee  approaches  or  takes  any 
conductive  object  closer  to  exposed 
energized  parts  than  the  employer’s 
established  minimum  approach 
distance,  unless: 

(A)  The  employee  is  insulated  from 
the  energized  part  (rubber  insulating 
gloves  or  rubber  insulating  gloves  and 
sleeves  worn  in  accordance  with 
paragraph  (1)(4)  of  this  section 
constitutes  insulation  of  the  employee 
from  the  energized  part  upon  which  the 
employee  is  working  provided  that  the 
employee  has  control  of  the  part  in  a 
manner  sufficient  to  prevent  exposure  to 
uninsulated  portions  of  the  employee’s 
body),  or 

(B)  The  energized  part  is  insulated 
from  the  employee  and  from  any  other 
conductive  object  at  a  different 
potential,  or 

(C)  The  employee  is  insulated  from 
any  other  exposed  conductive  object  in 
accordance  with  the  requirements  for 
live-line  barehand  work  in  paragraph 
(q)(3)  of  this  .section. 

(4)  Type  of  insulation,  (i)  When  an 
omployoe  uses  rubber  insulating  gloves 
as  insulation  from  energized  parts 
(under  paragraph  (l)(3)(iii)(A)  of  this 
.section),  the  employer  .shall  ensure  that 
the  employee  also  u.ses  rubber 
insulating  sleeves.  However,  an 
employee  need  not  use  rubber 
insulating  sleeves  if: 

(A)  Exposed  energized  parts  on  which 
the  employee  is  not  working  are 
insulated  from  the  employee;  and 

(B)  When  in.stalling  insulation  for 
purpo.ses  of  paragraph  (l)(4)(i)(A)  of  this 
.section,  the  employee  installs  the 
insulation  from  a  position  that  does  not 
expose  his  or  her  upper  arm  to  contact 
with  other  energized  parts. 

(ii)  When  an  employee  uses  rubber 
insulating  gloves  or  rubber  insulating 
gloves  and  sleeves  as  insulation  from 
energized  parts  (under  paragraph 
(l)(3)(iii)(A)  of  this  section),  the 
employer  shall  ensure  that  the 
employee: 

(A)  Puts  on  the  rubber  insulating 
gloves  and  sleeves  in  a  position  where 
he  or  she  cannot  reach  into  the 
minimum  approach  distance, 
established  by  the  employer  under 
paragraph  (l)(3)(i)  of  this  section;  and 

(B )  Does  not  remove  the  rubber 
insulating  gloves  and  sleeves  until  he  or 
she  is  in  a  position  where  he  or  she 
cannot  reach  into  the  minimum 
approach  distance,  established  by  the 
employer  under  paragraph  (l)(3)(i)  of 
this  section. 
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(5)  Working  position,  (i)  The  employer 
shall  ensure  that  each  employee,  to  the 
extent  that  other  safety-related 
conditions  at  the  wor^ite  permit,  works 
in  a  position  from  which  a  slip  or  shock 
will  not  bring  the  employee’s  body  into 
contact  with  exposed,  uninsulated  parts 
energized  at  a  potential  different  from 
the  employee’s. 

(ii)  When  an  employee  performs  work 
near  exposed  parts  energized  at  more 
than  600  volts,  but  not  more  than  72.5 
kilovolts,  and  is  not  wearing  rubber 
insulating  gloves,  being  protected  by 
insulating  equipment  covering  the 
energized  parts,  performing  work  using 
live-line  tools,  or  performing  live-line 
barehand  work  under  paragraph  (qK3)  of 
this  section,  the  employee  shall  work 
from  a  position  where  he  or  she  cannot 
reach  into  the  minimum  approach 
distance,  established  by  the  employer 
under  paragraph  (l)(3Ki)  of  this  section. 

(6)  Making  connections.  The  employer 
shall  ensure  that  employees  make 
connections  as  follows: 

(i)  In  connecting  deenergized 
equipment  or  lines  to  an  energized 
circuit  by  means  of  a  conducting  wire  or 
device,  an  employee  shall  first  attach 
the  wire  to  the  deenergized  part; 

(ii)  When  disconnecting  equipment  or 
lines  from  an  energized  circuit  by  means 
of  a  conducting  wire  or  device,  an 
employee  shall  remove  the  source  end 
first;  and 

(iii)  When  lines  or  equipment  are 
connected  to  or  disconnected  from 
energized  circuits,  an  employee  shall 
keep  loose  conductors  away  from 
exposed  energized  parts. 

(7)  Conductive  articles.  When  an 
employee  performs  work  within 
reaching  distance  of  exposed  energized 
parts  of  equipment,  the  employer  shall 
ensure  that  the  employee  removes  or 
renders  nonconductive  all  exposed 
conductive  articles,  such  as  keychains 
or  watch  chains,  rings,  or  wrist  watches 
or  bands,  unless  such  articles  do  not 
increase  the  hazards  associated  with 
contact  with  the  energized  parts. 

(8)  Protection  from  flames  and  electric 
arcs,  (i)  The  employer  shall  assess  the 
workplace  to  identify  employees 
exposed  to  hazards  from  flames  or  from 
electric  arcs. 

(ii)  For  each  employee  exposed  to 
hazards  from  electric  arcs,  the  employer 
shall  make  a  reasonable  estimate  of  the 
incident  heat  energy  to  which  the 
employee  would  be  exposed. 

Note  1  to  paragraph  (l)(8)(ii):  Appendix  E 
to  this  section  provides  guidance  on 
estimating  available  heat  energy.  The 
Occupational  Safety  and  Health 
Administration  will  deem  employers 
following  the  guidance  in  Appendix  E  to  this 
section  to  be  in  compliance  with  paragraph 


(l)(8)(ii)  of  this  section.  An  employer  may 
choose  a  method  of  calculating  incident  heat 
energy  not  included  in  Appendix  E  to  this 
section  if  the  chosen  method  reasonably 
predicts  the  incident  energy  to  which  the 
employee  would  be  exposed. 

Note  2  to  paragraph  (l)(8)(ii):  This 
paragraph  does  not  require  the  employer  to 
estimate  the  incident  heat  energy  exposure 
for  every  job  task  performed  by  each 
employee.  The  employer  may  make  broad 
estimates  that  cover  multiple  system  areas 
provided  the  employer  uses  reasonable 
assumptions  about  the  energy-exposure 
distribution  throughout  the  system  and 
provided  the  estimates  represent  the 
maximum  employee  exposure  for  those  areas. 
For  example,  the  employer  could  estimate 
the  heat  energy  just  outside  a  substation 
feeding  a  radial  distribution  system  and  use 
that  estimate  for  all  jobs  performed  on  that 
radial  system. 

(iii)  The  employer  shall  ensure  that 
each  employee  who  is  exposed  to 
hazards  from  flames  or  electric  arcs  does 
not  wear  clothing  that  could  melt  onto 
his  or  her  skin  or  that  could  ignite  and 
continue  to  burn  when  exposed  to 
flames  or  the  heat  energy  estimated 
under  paragraph  (l)(8)(ii)  of  this  section. 

Note  to  paragraph  (l)(8)(iii)  of  this  section: 
This  paragraph  prohibits  clothing  made  from 
acetate,  nylon,  polyester,  rayon  and 
polypropylene,  either  alone  or  in  blends, 
unless  the  employer  demonstrates  that  the 
fabric  has  been  treated  to  withstand  the 
conditions  that  may  be  encountered  by  the 
employee  or  that  the  employee  wears  the 
clothing  in  such  a  manner  as  to  eliminate  the 
hazard  involved. 

(iv)  The  employer  shall  ensure  that 
the  outer  layer  of  clothing  worn  by  an 
employee,  except  for  clothing  not 
required  to  be  arc  rated  under 
paragraphs  (l)(8)(v)(A)  through 
(l)(8)(v)(E)  of  this  section,  is  flame 
resistant  under  any  of  the  following 
conditions; 

(A)  The  employee  is  exposed  to 
contact  with  energized  circuit  parts 
operating  at  more  than  600  volts, 

(B)  An  electric  arc  could  ignite 
flammable  material  in  the  work  area 
that,  in  turn,  could  ignite  the 
employee’s  clothing, 

(C)  Molten  metal  or  electric  arcs  from 
faulted  conductors  in  the  work  area 
could  ignite  the  employee’s  clothing,  or 

Note  to  paragraph  (l)(8)(iv)(C):  This 
paragraph  does  not  apply  to  conductors  that 
are  capable  of  carrying,  without  failure,  the 
maximum  available  fault  current  for  the  time 
the  circuit  protective  devices  take  to 
interrupt  the  fault. 

(D)  The  incident  heat  energy 
estimated  under  paragraph  (l)(8)(ii)  of 
this  section  exceeds  2.0  cal/cm^. 

(v)  The  employer  shall  ensure  that 
each  employee  exposed  to  hazards  from 
electric  arcs  wears  protective  clothing 


and  other  protective  equipment  with  an 
arc  rating  greater  than  or  equal  to  the 
heat  energy  estimated  under  paragraph 
(l)(8)(ii)  of  this  section  whenever  that 
estimate  exceeds  2.0  cal/cm^.  This 
protective  equipment  shall  cover  the 
employee’s  entire  body,  except  as 
follows: 

(A)  Arc -rated  protection  is  not 
necessary  for  the  employee’s  hands 
when  the  employee  is  wearing  rubber 
insulating  gloves  with  protectors  or,  if 
the  estimated  incident  energy  is  no 
more  than  14  cal/cm^,  heavy-duty 
leather  work  gloves  with  a  weight  of  at 
least  407  gm/m^  (12  oz/yd^), 

(B)  Arc-rated  protection  is  not 
necessary  for  the  employee’s  feet  when 
the  employee  is  wearing  heavy-duty 
work  shoes  or  boots, 

(C)  Arc-rated  protection  is  not 
necessary  for  the  employee’s  head  when 
the  employee  is  wearing  head  protection 
meeting  §  1910.135  if  the  estimated 
incident  energy  is  less  than  9  cal/cm^ 
for  exposures  involving  single-phase 
arcs  in  open  air  or  5  cal/cm^  for  other 
exposures, 

(D)  The  protection  for  the  employee’s 
head  may  consist  of  head  protection 
meeting  §  1910.135  and  a  faceshield 
with  a  minimum  arc  rating  of  8  cal/cm^ 
if  the  estimated  incident-energy 
exposure  is  less  than  13  cal/cm^  for 
exposures  involving  single-phase  arcs  in 
open  air  or  9  cal/cm^  for  other 
exposures,  and 

(E)  For  exposures  involving  single¬ 
phase  arcs  in  open  air,  the  arc  rating  for 
the  employee’s  head  and  face  protection 
may  be  4  cal/cm^  less  than  the 
estimated  incident  energy. 

Note  to  paragraph  (1)(8):  See  Appendix  E 
to  this  section  for  further  information  on  the 
selection  of  appropriate  protection. 

(vi)  Dates.  (A)  The  obligation  in 
paragraph  (l)(8)(ii)  of  this  section  for  the 
employer  to  make  reasonable  estimates 
of  incident  energy  commences  January 
1,  2015. 

(B)  The  obligation  in  paragraph 
(l)(8)(iv)(D)  of  this  section  for  the 
employer  to  ensure  that  the  outer  layer 
of  clothing  worn  by  an  employee  is 
flame-resistant  when  the  estimated 
incident  heat  energy  exceeds  2.0  cal/ 
cm2  commences  April  1,  2015. 

(C)  The  obligation  in  paragraph 
(l)(8)(v)  of  this  section  for  the  employer 
to  ensure  that  each  employee  exposed  to 
hazards  from  electric  arcs  wears  the 
required  arc-rated  protective  equipment 
commences  April  1,  2015. 

(9)  Fuse  handling.  When  an  employee 
must  install  or  remove  fuses  with  one  or 
both  terminals  energized  at  more  than 
300  volts,  or  with  exposed  parts 
energized  at  more  than  50  volts,  the 
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employer  shall  ensure  that  the  employee 
uses  tools  or  gloves  rated  for  the  voltage. 
When  an  employee  installs  or  removes 
expulsion-type  fuses  with  one  or  both 
terminals  energized  at  more  than  300 
volts,  the  employer  shall  ensme  that  the 
employee  wears  eye  protection  meeting 
the  requirements  of  Subpart  I  of  this 
part,  uses  a  tool  rated  for  the  voltage, 
and  is  clear  of  the  exhaust  path  of  the 
fuse  barrel. 

(10)  Covered  (noninsulated) 
conductors.  The  requirements  of  this 


section  that  pertain  to  the  hazards  of 
exposed  live  parts  also  apply  when  an 
employee  performs  work  in  proximity  to 
covered  (noninsulated)  wires. 

(11)  Non-current-carrying  metal  parts. 
Non-current-carrying  metal  parts  of 
equipment  or  devices,  such  as 
transformer  cases  and  circuit-breaker 
housings,  shall  be  treated  as  energized 
at  the  highest  voltage  to  which  these 
parts  are  exposed,  unless  the  employer 
inspects  the  installation  and  determines 


that  these  parts  are  grounded  before 
employees  begin  performing  the  work. 

(12)  Opening  and  closing  circuits 
under  load,  (i)  The  employer  shall 
ensure  that  devices  used  by  employees 
to  open  circuits  under  load  conditions 
are  designed  to  interrupt  the  current 
involved. 

(ii)  The  employer  shall  ensure  that 
devices  used  by  employees  to  close 
circuits  under  load  conditions  are 
designed  to  safely  carry  the  current 
involved. 


Table  R-3— AC  Live-Line  Work  Minimum  Approach  Distance 

[The  minimum  approach  distance  (MAD;  in  meters)  shall  conform  to  the  following  equations.) 


For  phase-to-phase  system  voltages  of  50  V  to  300  V;  ^ 
MAD  =  avoid  contact 


For  phase-to-phase  system  voltages  of  301  V  to  5  kV:  ^ 

MAD  =  M  +  D,  where 

D  =  0.02  m  .  the  electrical  component  of  the  minimum  approach  distance. 

M  =  0.31  m  for  voltages  up  to  750  V  and  0.61  m  otherwise .  the  inadvertent  movement  factor. 


For  phase-to-phase  system  voltages  of  5.1  kV  to  72.5  kV:  ^ 

MAD  =  M  +  AD,  where 

M  =  0.61  m  .  the  inadvertent  movement  factor. 

A  =  the  applicabie  value  from  Table  R-5  .  the  altitude  correction  factor. 

D  =  the  value  from  Table  R-4  corresponding  to  the  voltage  and  exposure  the  electrical  component  of  the  minimum  approach  distance, 
or  the  value  of  the  electrical  component  of  the  minimum  approach  dis¬ 
tance  calculated  using  the  method  provided  in  Appendix  B  to  this  section. 


For  phase-to-phase  system  voitages  of  more  than  72.5  kV,  nominal; 

MAD  =  0.3048(C  +  )Vi..gTA  +  M,  where 

C  =  0.01  for  phase-to-ground  exposures  that  the  employer  can  demonstrate  consist  only  of  air  across  the  approach  distance  (gap), 

0.01  for  phase-to-phase  exposures  if  the  employer  can  demonstrate  that  no  insulated  tool  spans  the  gap  and  that  no  large  conductive 
object  is  in  the  gap,  or 
0.011  otherwise 

Vl-g  =  phase-to-ground  rms  voltage,  in  kV 

T  =  maximum  anticipated  per-unit  transient  overvoitage;  for  phase-to-ground  exposures,  T  equals  Tu.g,  the  maximum  per-unit  transient 
overvoitage,  phase-to-ground,  determined  by  the  employer  under  paragraph  (l)(3)(ii)  of  this  section;  for  phase-to-phase  exposures,  T 
equals  1.35rL.G  +  0.45 
A  =  altitude  correction  factor  from  Tabie  R-5 
M  =  0.31  m,  the  inadvertent  movement  factor 
a  =  saturation  factor,  as  follows: 


Phase-to-Ground  Exposures 


635  kV  or  less 

635.1  to  915  kV 

915.1  to  1,050  kV 

More  than  1 ,050  kV 

0 

(W™*-635)/1  40,000 

(W™r645)/1 35,000 

(W,.„*-675)/125,000 

Phase-to-Phase  Exposures  ^ 


Vpeak  =  (1. 35  T/^G  + 
0.45)W.gV2  . 

630  kV  or  less 

630.1  to  848  kV 

848.1  to  1,131  kV 

1,131.1  to  1,485  kV 

More  than  1 ,485  kV 

a  . 

0 

(Vp^«*-630)/1  55,000 

(Vp,.„*-633.6)/1 52,207 

(W^„*-628)/1  53,846 

(Vp„„t-350.5)/203,666 

1  Employers  may  use  the  minimum  approach  distances  in  Table  R-6.  If  the  worksite  is  at  an  elevation  of  more  than  900  meters  (3,000  feet), 
see  footnote  1  to  Table  R-6. 

2  Employers  may  use  the  minimum  approach  distances  in  Table  R-7,  except  that  the  employer  may  not  use  the  minimum  approach  distances 
in  Table  R-7  for  phase-to-phase  exposures  if  an  insuiated  tooi  spans  the  gap  or  if  any  iarge  conductive  object  is  in  the  gap.  If  the  worksite  is  at 
an  elevation  of  more  than  900  meters  (3,000  feet),  see  footnote  1  to  Table  R-7.  Employers  may  use  the  minimum  approach  distances  in  Table  6 
through  Table  13  in  Appendix  B  to  this  section,  which  calcuiated  MAD  for  various  values  of  T,  provided  the  empioyer  follows  the  notes  to  those 
tables. 

3  Use  the  equations  for  phase-to-ground  exposures  (with  Vp^ak  for  phase-to-phase  exposures)  uniess  the  employer  can  demonstrate  that  no  in¬ 
sulated  tool  spans  the  gap  and  that  no  large  conductive  object  is  in  the  gap. 

‘‘Until  March  31,  2015,  employers  may  use  the  minimum  approach  distances  in  Table  6  through  Table  13  in  Appendix  B  to  this  section. 
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Table  R-4— Electrical  Component  of  the  Minimum  Approach  Distance  at  5.1  to  72.5  kV 

[D;  In  meters] 


Nominal  voltage  (kV) 
phase-to-phase 

Phase-to-ground  exposure 

Phase-to-phase  exposure 

D(m) 

D(m) 

5.1  to  15.0  . 

0.04 

0.07 

15.1  to  36.0  . 

0.16 

0.28 

36.1  to  46.0  . 

0.23 

0.37 

46.1  to  72.5  . 

0.39 

0.59 

Table  R-5— Altitude  Correction  Factor 


Altitude  above  sea  level 
(m) 


0  to  900  . 

901  to  1,200  ... 

1 .201  to  1 ,500 
1 ,501  to  1 ,800 

1.801  to  2,100 
2,101  to  2,400 

2.401  to  2,700 
2,701  to  3,000 
3,001  to  3,600 
3,601  to  4,200 

4.201  to  4,800 

4.801  to  5,400 

5.401  to  6,000 


1.00 

1.02 

1.05 

1.08 

1.11 

1.14 

1.17 

1.20 

1.25 

1.30 

1.35 

1.39 

1.44 


Table  R-6— Alternative  Minimum  Approach  Distances  for  Voltages  of  72.5  kV  and  Less^ 

[In  meters  or  feet  and  inches] 


Nominal  voltage  (kV) 
phase-to-phase 

Distance 

Phase-to-ground  exposure 

Phase-to-phase  exposure 

m 

ft 

m 

ft 

0.50  to  0.3002  . 

Avoid  Contact 

Avoid  Contact 

0.301  to  0.7502  . 

0.33 

1.09 

0.33 

1.09 

0.751  to  5.0  . 

0.63 

2.07 

0.63 

2.07 

5.1  to  15.0  . 

0.65 

2.14 

0.68 

2.24 

15.1  to  36.0  . 

0.77 

2.53 

0.89 

2.92 

36.1  to  46.0  . 

0.84 

2.76 

0.98 

3.22 

46.1  to  72.5  . 

1.00 

3.29 

1.20 

3.94 

Employers  may  use  the  minimum  approach  distances  in  this  table  provided  the  \«orksite  is  at  an  elevation  of  900  meters  (3,000  feet)  or  iess. 
if  employees  will  be  working  at  elevations  greater  than  900  meters  (3,000  feet)  above  mean  sea  level,  the  employer  shall  determine  minimum 
approach  distances  by  multiplying  the  distances  in  this  table  by  the  correction  factor  in  Table  R-5  corresponding  to  the  altitude  of  the  work. 

2  For  singie-phase  systems,  use  voltage-to-ground. 


Table  R-7— Alternative  Minimum  Approach  Distances  for  Voltages  of  More  Than  72.5  kV  ^  23 

[In  meters  or  feet  and  inches] 


Voltage  range  phase  to  phase  (kV) 

Phase-to-ground  exposure 

Phase-to-phase  exposure 

m 

_ 

ft 

m 

ft 

72.6  to  121.0  . 

3.71 

1.42 

4.66 

121.1  to  145.0  . 

4.27 

1.64 

5.38 

145.1  to  169.0  . 

4.79 

1.94 

6.36 

169.1  to  242.0  . 

6.59 

3.08 

10.10 

242.1  to  362.0  . 

11.19 

5.52 

18.11 

362.1  to  420.0  . 

13.94 

6.81 

22.34 

420.1  to  550.0  . 

16.63 

8.24 

27.03 

550.1  to  800.0  . 

22.57 

11.38 

37.34 

Employers  may  use  the  minimum  approach  distances  in  this  table  provided  the  worksite  is  at  an  elevation  of  900  meters  (3,000  feet)  or  less. 
If  employees  will  be  working  at  elevations  greater  than  900  meters  (3,000  feet)  above  mean  sea  ievel,  the  employer  shall  determine  minimum 
approach  distances  by  multiplying  the  distances  in  this  table  by  the  correction  factor  in  Table  R-5  corresponding  to  the  altitude  of  the  work. 

^  Employers  may  use  the  phase-to-phase  minimum  approach  distances  in  this  table  provided  that  no  insuiated  tool  spans  the  gap  and  no  large 
conductive  object  is  in  the  gap. 
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3  The  clear  live-line  tool  distance  shall  equal  or  exceed  the  values  for  the  indicated  voltage  ranges. 

Table  R-8— DC  Live-Line  Minimum  Approach  Distance  with  Overvoltage  Factor  ^ 

[In  meters] 


Maximum  anticipated  per-unit 
transient  overvoltage 

Distance  (m) 

maximum  line-to-ground  voltage  (kV) 

250 

400 

500 

600 

750 

1.5  or  less  . 

1.12 

1.60 

2.06 

2.62 

3.61 

1.6  . 

1.17 

1.69 

2.24 

2.86 

3.98 

1.7  . 

1.23 

1.82 

2.42 

3.12 

4.37 

1.8  . 

1.28 

1.95 

2.62 

3.39 

4.79 

1  The  distances  specified  in  this  table  are  for  air,  bare-hand,  and  live-line  tool  conditions.  If  employees  will  be  working  at  elevations  greater 
than  900  meters  (3,000  feet)  above  mean  sea  level,  the  employer  shall  determine  minimum  approach  distances  by  multiplying  the  distances  in 
this  table  by  the  correction  factor  in  Table  R-5  corresponding  to  the  altitude  of  the  work. 


Table  R-9— Assumed  MAXiMUM  Per-Unit  Transient  Overvoltage 


Voltage  range 
(kV) 

Type  of  current 
(ac  or  dc) 

Assumed 
maximum  per-unit 
transient 
overvoltage 

72.6  to  420.0  . 

ac 

3.5 

420.1  to  550.0  . 

ac 

3.0 

550.1  to  800.0  . 

ac 

2.5 

250  to  750  . 

dc 

1.8 

(m)  Deenergizing  lines  and  equipment 
for  employee  protection.  (1) 

Application.  Paragraph  (m)  of  this 
section  applies  to  the  deenergizing  of 
transmission  and  distribution  lines  and 
equipment  for  the  purpose  of  protecting 
employees.  See  paragraph  (d)  of  this 
section  for  requirements  on  the  control 
of  hazardous  energy  sources  used  in  the 
generation  of  electric  energy. 

Conductors  and  parts  of  electric 
equipment  that  have  been  deenergized 
under  procedmes  other  than  those 
required  by  paragraph  (d)  or  (m)  of  this 
section,  as  applicable,  shall  be  treated  as 
energized. 

(2)  General,  (i)  If  a  system  operator  is 
in  charge  of  the  lines  or  equipment  and 
their  means  of  disconnection,  the 
employer  shall  designate  one  employee 
in  the  crew  to  be  in  charge  of  the 
clearance  and  shall  comply  with  all  of 
the  requirements  of  paragraph  (m)(3)  of 
this  section  in  the  order  specified. 

(ii)  If  no  system  operator  is  in  charge 
of  the  lines  or  equipment  and  their 
means  of  disconnection,  the  employer 
shall  designate  one  employee  in  the 
crew  to  be  in  charge  of  the  clearance 
and  to  perform  the  functions  that  the 
system  operator  would  otherwise 
perform  under  paragraph  (m)  of  this 
.section.  All  of  the  requirements  of 
paragraph  (mK3)  of  this  section  apply, 
in  the  order  specified,  except  as 
provided  in  paragraph  (m)(2)(iii)  of  this 
.section. 

(iii)  If  only  one  crew  will  be  working 
on  the  lines  or  equipment  and  if  the 


means  of  disconnection  is  accessible 
and  visible  to,  and  rmder  the  sole 
control  of,  the  employee  in  charge  of  the 
clearance,  paragraphs  (m)(3)(i), 
(m)(3)(iii),  and  (m)(3Kv)  of  this  section 
do  not  apply.  Additionally,  the 
employer  does  not  need  to  use  the  tags 
required  by  the  remaining  provisions  of 
paragraph  (m)(3)  of  this  section. 

(iv)  If  two  or  more  crews  will  be 
working  on  the  same  lines  or 
equipment,  then: 

(A)  The  crews  shall  coordinate  their 
activities  under  paragraph  (m)  of  this 
section  with  a  single  employee  in  charge 
of  the  clearance  for  all  of  the  crews  and 
follow  the  requirements  of  paragraph 
(m)  of  this  section  as  if  all  of  the 
employees  formed  a  single  crew,  or 

(B)  Each  crew  shall  independently 
comply  with  paragraph  (m)  of  this 
section  and,  if  there  is  no  system 
operator  in  charge  of  the  lines  or 
equipment,  shall  have  separate  tags  and 
coordinate  deenergizing  and 
reenergizing  the  lines  and  equipment 
with  the  other  crews. 

(v)  The  employer  shall  render  any 
disconnecting  means  that  are  accessible 
to  individuals  outside  the  employer’s 
control  (for  example,  the  general  public) 
inoperable  while  the  di.sconnecting 
means  are  open  for  the  purpose  of 
protecting  employees. 

(3)  Deenergizing  lines  and  equipment. 

(i)  'The  employee  that  the  employer 
designates  pur.suant  to  paragraph  (m)(2) 
of  this  section  as  being  in  charge  of  the 
clearance  shall  make  a  request  of  the 


system  operator  to  deenergize  the 
particular  section  of  line  or  equipment. 
The  designated  employee  becomes  the 
employee  in  charge  (as  this  term  is  used 
in  paragraph  (m)(3)  of  this  section)  and 
is  responsible  for  the  clearance. 

(ii)  The  employer  shall  ensure  that  all 
switches,  disconnectors,  jumpers,  taps, 
and  other  means  through  which  known 
sources  of  electric  energy  may  be 
supplied  to  the  particular  lines  and 
equipment  to  be  deenergized  are  open. 
The  employer  shall  render  such  means 
inoperable,  unless  its  design  does  not  so 
permit,  and  then  ensure  that  such 
means  are  tagged  to  indicate  that 
employees  are  at  work. 

(iii)  The  employer  shall  ensure  that 
automatically  and  remotely  controlled 
switches  that  could  cause  the  opened 
disconnecting  means  to  close  are  also 
tagged  at  the  points  of  control.  The 
employer  shall  render  the  automatic  or 
remote  control  feature  inoperable, 
unless  its  design  does  not  so  permit. 

(iv)  The  employer  need  not  use  the 
tags  mentioned  in  paragraphs  (m){3)(ii) 
and  (m)(3)(iii)  of  this  section  on  a 
network  protector  for  work  on  the 
primary  feeder  for  the  network 
j)rotector’s  associated  network 
transformer  when  the  employer  can 
demonstrate  all  of  the  following 
conditions: 

(A)  Every  network  protector  is 
maintained  .so  that  it  will  immediately 
trip  open  if  closed  when  a  primary 
conductor  is  deene;rgized; 
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(B)  Employees  cannot  manually  place 
any  network  protector  in  a  closed 
position  without  the  use  of  tools,  and 
any  manual  override  position  is 
blocked,  locked,  or  otherwise  disabled; 
and 

(C)  The  employer  has  procedures  for 
manually  overriding  any  network 
protector  that  incorporate  provisions  for 
determining,  before  anyone  places  a 
network  protector  in  a  closed  position, 
that:  The  line  connected  to  the  network 
protector  is  not  deenergized  for  the 
protection  of  any  employee  working  on 
the  line;  and  (if  the  line  connected  to 
the  network  protector  is  not  deenergized 
for  the  protection  of  any  employee 
working  on  the  line)  the  primary 
conductors  for  the  network  protector  are 
energized. 

(v)  Tags  shall  prohibit  operation  of  the 
disconnecting  means  and  shall  indicate 
that  employees  are  at  work. 

(vi)  After  the  applicable  requirements 
in  paragraphs  (m)(3Ki)  through  (m)(3Kv) 
of  this  section  have  been  followed  and 
the  system  operator  gives  a  clearance  to 
the  employee  in  charge,  the  employer 
.shall  ensure  that  the  lines  and 
CKjuipment  are  deenergized  by  testing 
the  lines  and  equipment  to  be  worked 
with  a  device  designed  to  detect  voltage. 

(vii)  The  employer  .shall  en.sure  the 
installation  of  protective  grounds  as 
rcKpiired  by  paragraph  (n)  of  this 
section. 

(viii)  After  the  applicable 
requirements  of  paragraphs  (m)(3)(i) 
through  (m)(3)(vii)  of  this  .section  have 
been  followed,  the  lines  and  equipment 
involved  may  he  considered 
deenergized. 

(ix)  To  transfer  the  clearance,  the 
employee  in  charge  (or  the  employee’s 
.supervisor  if  the  employee  in  charge 
must  leave  the  worksite  due  to  illness  or 
other  emergency)  shall  inform  the 
.system  operator  and  employees  in  the 
crew;  and  the  new  employee  in  charge 
shall  be  responsible  for  the  clearance. 

(x)  To  release  a  clearance,  the 
employee  in  charge  shall: 

(A)  Notify  each  employee  under  that 
clearance  of  the  pending  release  of  the 
clearance; 

(B)  Ensure  that  all  employees  under 
that  clearance  are  clear  of  the  lines  and 
equipment; 

(C)  Ensure  that  all  protective  grounds 
protecting  employees  under  that 
clearance  have  been  removed;  and 

(D)  Report  this  information  to  the 
system  operator  and  then  release  the 
clearance. 

(xi)  Only  the  employee  in  charge  who 
requested  the  clearance  may  release  the 
clearance,  unless  the  employer  transfers 
responsibility  under  paragraph 
(m)(3)(ix)  of  this  section. 


(xii)  No  one  may  remove  tags  without 
the  release  of  the  associated  clearance  as 
specified  under  paragraphs  (m)(3)(x) 
and  (m)(3)(xi)  of  this  section. 

(xiii)  The  employer  shall  ensme  that 
no  one  initiates  action  to  reenergize  the 
lines  or  equipment  at  a  point  of 
disconnection  until  all  protective 
grounds  have  been  removed,  all  crews 
working  on  the  lines  or  equipment 
release  their  clearances,  all  employees 
are  clear  of  the  lines  and  equipment, 
and  all  protective  tags  are  removed  from 
that  point  of  disconnection. 

(n)  Grounding  for  the  protection  of 
employees.  (1)  Application.  Paragraph 
(n)  of  this  section  applies  to  grounding 
of  generation,  transmission,  and 
distribution  lines  and  equipment  for  the 
purpose  of  protecting  employees. 
Paragraph  (n)(4)  of  this  section  also 
applies  to  protective  grounding  of  other 
equipment  as  required  elsewhere  in  this 
section. 

‘  Note  to  paragraph  (n)(l):  Thi.s  paragraph 
covers  grounding  of  generation,  transmission, 
and  distribution  linos  and  equipment  when 
this  .section  requires  protective  grounding 
and  whenever  the  employer  chooses  to 
ground  such  linos  and  equipment  for  the 
protection  of  employees. 

(2)  General.  l*’or  any  omployoo  to  work 
transmi.ssion  and  distribution  linos  or 
equipment  as  deenergized,  the  employer 
shall  ensure  that  the  lines  or  equijjinent 
are  deenergized  under  tin;  jirovisions  of 
j)aragraph  (in)  of  this  section  and  shall 
ensure  jiroper  grounding  of  the  lin(!.s  or 
eipiipment  as  specified  in  paragraphs 
(n)(3)  through  (n)(8)  of  thi.s  section. 
However,  if  the  employer  can 
deinon.strate  that  in.stallation  of  a 
ground  is  impracticable  or  that  the 
conditions  resulting  from  the 
in.stallation  of  a  ground  would  pre.sont 
greater  hazards  to  employees  than 
working  without  grounds,  the  lines  and 
equipment  may  be  treated  as 
deenergized  provided  that  the  employer 
establishes  that  all  of  the  following 
conditions  apply: 

(i)  The  employer  ensures  that  the 
lines  and  equipment  are  deenergized 
under  the  provisions  of  paragraph  (m)  of 
this  section. 

(ii)  There  is  no  possibility  of  contact 
with  another  energized  source. 

(iii)  The  hazard  of  induced  voltage  is 
not  present. 

(3)  Equipotential  zone.  Temporary 
protective  grounds  shall  be  placed  at 
such  locations  and  arranged  in  such  a 
manner  that  the  employer  can 
demonstrate  will  prevent  each  employee 
from  being  exposed  to  hazardous 
differences  in  electric  potential. 

Note  to  paragraph  (n)(3):  Appendix  C  to 
this  section  contains  guidelines  for 


establishing  the  equipotential  zone  required 
by  this  paragraph.  The  Occupational  Safety 
and  Health  Administration  will  deem 
grounding  practices  meeting  these  guidelines 
as  complying  with  paragraph  (n)(3)  of  this 
section. 

(4)  Protective  grounding  equipment. 

(i)  Protective  grounding  equipment  shall 
be  capable  of  conducting  the  maximum 
fault  current  that  could  flow  at  the  point 
of  grounding  for  the  time  necessary  to 
clear  the  fault. 

(ii)  Protective  grounding  equipment 
shall  have  an  ampacity  greater  than  or 
equal  to  that  of  No.  2  AWG  copper. 

(iii)  Protective  grounds  shall  have  an 
impedance  low  enough  so  that  they  do 
not  delay  the  operation  of  protective 
devices  in  case  of  accidental  energizing 
of  the  lines  or  equipment. 

Note  to  paragraph  (n)(4):  American  Society 
for  Testing  and  Materials  Standard 
Specifications  for  Temporary  Protective 
Grounds  to  Be  Used  on  De-Energized  Electric 
Power  Lines  and  Equipment,  ASTM  F855-09, 
contains  guidelines  for  protective  grounding 
equipment.  The  Institute  of  Klectrical 
Engineers  Guide  for  Protective  Grounding  of 
Power  Lines,  IEEE  Std  l()48-2()()3,  contains 
guidelines  for  .selecting  and  installing 
])rotectivo  grounding  ec)uipment. 

(.S)  Testing.  The  employer  shall  ensure 
that,  uidess  a  previously  installed 
ground  is  present,  em])loyoos  te.st  lines 
and  (ujuipment  and  verify  the  ahstmee  of 
nominal  voltage  before  employees 
install  any  ground  on  those  lines  or  that 
eciuipuKuit. 

(())  Gonnecling  and  removing  grounds. 
(i)  The  einjjloyer  shall  ensun*  that,  wluui 
an  employee  attaches  a  ground  to  a  line 
or  tf)  equipment,  the  employee  attaches 
the  ground-end  connection  first  and 
then  attaches  the  other  end  by  means  of 
a  live-line  tool.  For  lines  or  equipment 
operating  at  600  volts  or  less,  the 
employer  may  permit  the  employee  to 
use  insulating  equipment  other  than  a 
live-line  tool  if  the  employer  ensures 
that  the  line  or  equipment  is  not 
energized  at  the  time  the  ground  is 
connected  or  if  the  employer  can 
demonstrate  that  each  employee  is 
protected  from  hazards  that  may 
develop  if  the  line  or  equipment  is 
energized. 

(ii)  The  employer  shall  ensure  that, 
when  an  employee  removes  a  ground, 
the  employee  removes  the  grounding 
device  from  the  line  or  equipment  using 
a  live-line  tool  before  he  or  she  removes 
the  ground-end  connection.  For  lines  or 
equipment  operating  at  600  volts  or  less, 
the  employer  may  permit  the  employee 
to  use  insulating  equipment  other  than 
a  live-line  tool  if  the  employer  ensures 
that  the  line  or  equipment  is  not 
energized  at  the  time  the  ground  is 
disconnected  or  if  the  employer  can 
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demonstrate  that  each  employee  is 
protected  from  hazards  that  may 
develop  if  the  line  or  equipment  is 
energized. 

(7)  Additional  precautions.  The 
employer  shall  ensure  that,  when  an 
employee  performs  work  on  a  cable  at 
a  location  remote  from  the  cable 
terminal,  the  cable  is  not  grounded  at 
the  cable  terminal  if  there  is  a 
possibility  of  hazardous  transfer  of 
potential  should  a  fault  occm. 

(8)  Removal  of  grounds  for  test.  The 
employer  may  permit  employees  to 
remove  grounds  temporarily  during 
tests.  During  the  test  procedure,  the 
employer  shall  ensure  that  each 
employee  uses  insulating  equipment, 
shall  isolate  each  employee  from  any 
hazards  involved,  and  shall  implement 
any  additional  measures  necessary  to 
protect  each  exposed  employee  in  case 
the  previously  grounded  lines  and 
(equipment  become  energized. 

(o)  Testing  and  test  facilities.  (1) 
Application.  Paragraph  (o)  of  this 
section  provides  for  safe  work  practices 
for  high-voltage  and  high-power  testing 
j)erformed  in  laboratories,  shops,  and 
substations,  and  in  the  field  and  on 
electric  tran.smission  and  distribution 
lines  and  (ujnipment.  It  applies  only  to 
testing  involving  intiniin  measurements 
using  high  voltage,  high  ])ower,  or 
combinations  of  bigb  voltage;  and  high 
pe)W(;r,  and  not  to  testing  involving 
continnons  measurements  as  in  routine 
metering,  relaying,  and  normal  line; 
work. 

Note  to  paragraph  (o)(1):  O.SIiA  con.sider.s 
roiitiiu;  in.spoctioii  and  inainl(;n(nK;(! 
ineasunanont.s  niado  l)y  qunlifiod  oinjjloyeeee.s 
to  ho  routino  lino  work  not  inclndod  in  tlio 
scojjo  of  paragrapti  (o)  of  this  .soction, 
j)rovidod  that  tho  hazards  rolatod  to  tho  nso 
of  intrinsic  high-voltago  or  liigh-power 
■sonreos  rotpiiro  only  the  normal  precautions 
associated  with  routine  work  specified  in  the 
other  paragraphs  of  this  section.  Two  typical 
examples  of  such  excluded  test  work 
procedures  are  “phasing-out”  testing  and 
testing  for  a  “no-voltage”  condition. 

(2)  General  requirements,  (i)  The 
employer  shall  establish  and  enforce 
work  practices  for  the  protection  of  each 
worker  from  the  hazards  of  high-voltage 
or  high-power  testing  at  all  test  areas, 
temporary  and  permanent.  Such  work 
practices  shall  include,  as  a  minimum, 
test  area  safeguarding,  grounding,  the 
safe  use  of  measuring  and  control 
circuits,  and  a  means  providing  for 
periodic  safety  checks  of  field  test  areas. 

(ii)  The  employer  shall  ensure  that 
each  employee,  upon  initial  assignment 
to  the  test  area,  receives  training  in  safe 
work  practices,  with  retraining  provided 
as  required  by  paragraph  (a)(2)  of  this 
section. 


(3)  Safeguarding  of  test  areas,  (i)  The 
employer  shall  provide  safeguarding 
within  test  areas  to  control  access  to  test 
equipment  or  to  apparatus  under  test 
that  could  become  energized  as  part  of 
the  testing  by  either  direct  or  inductive 
coupling  and  to  prevent  accidental 
employee  contact  with  energized  parts. 

(ii)  The  employer  shall  guard 
permanent  test  areas  with  walls,  fences, 
or  other  barriers  designed  to  keep 
employees  out  of  the  test  areas. 

(iii)  In  field  testing,  or  at  a  temporary 
test  site  not  guarded  by  permanent 
fences  and  gates,  the  employer  shall 
ensure  the  use  of  one  of  the  following 
means  to  prevent  employees  without 
authorization  from  entering: 

(A)  Distinctively  colored  safety  tape 
supported  approximately  waist  high 
with  safety  signs  attached  to  it, 

(B)  A  barrier  or  barricade  that  limits 
access  to  the  test  area  to  a  degree 
equivalent,  physically  and  vi.sually,  to 
tho  barricade  specified  in  paragraph 
(o)(3)(iii)(A)  of  this  section,  or 

(C)  One  or  more  tost  observers 
stationed  .so  that  they  can  monitor  the 
(;ntiro  area. 

(iv)  The  emj)loyer  .shall  ensure  tin; 
removal  of  the  safeguards  recjuired  by 
paragraph  (o)(3)(iii)  of  this  .section  when 
einploye(;.s  no  longer  need  the 
|)r()te(:tion  afforded  hy  tin;  .safeguards. 

(4)  Grounding  jmtcticcs.  (i)  Tin; 
employer  shall  establish  and  imph;ment 
.safe  grounding  practi(:(;.s  for  the  test 
facility. 

(A)  'I'Ik;  em|)loy(;r  shall  maintain  at 
ground  j)ot(;ntial  all  conductive  parts 
acce.ssihle  to  the  test  operator  while  the 
e(pii])ment  is  operating  at  high  voltage. 

(H)  Wherever  ungrounded  terminals 
of  te.st  (;qnipment  or  apparatus  under 
test  may  be  present,  they  shall  be  treated 
as  energized  until  tests  demonstrate  that 
they  are  deenergized. 

(ii)  The  employer  shall  en.sure  either 
that  visible  grounds  are  applied 
automatically,  or  that  employees  using 
properly  insulated  tools  manually  apply 
visible  grounds,  to  the  high-voltage 
circuits  after  they  are  deenergized  and 
before  any  employee  performs  work  on 
the  circuit  or  on  the  item  or  apparatus 
under  test.  Common  ground 
connections  shall  be  solidly  connected 
to  the  test  equipment  and  the  apparatus 
under  test. 

(iii)  In  high-power  testing,  the 
employer  shall  provide  an  isolated 
ground-return  conductor  system 
designed  to  prevent  the  intentional 
passage  of  current,  with  its  attendant 
voltage  rise,  from  occurring  in  the 
ground  grid  or  in  the  earth.  However, 
the  employer  need  not  provide  an 
isolated  ground-return  conductor  if  the 


employer  can  demonstrate  that  both  of 
the  following  conditions  exist: 

(A)  The  employer  cannot  provide  an 
isolated  ground-return  conductor  due  to 
the  distance  of  the  test  site  from  the 
electric  energy  source,  and 

(B)  The  employer  protects  employees 
from  any  hazardous  step  and  touch 
potentials  that  may  develop  during  the 
test. 

Note  to  paragraph  (o)(4)(iii)(B):  See 
Appendix  C  to  this  section  for  information  on 
measures  that  employers  can  take  to  protect 
employees  from  hazardous  step  and  touch 
potentials. 

(iv)  For  tests  in  which  using  the 
equipment  grounding  conductor  in  the 
equipment  power  cord  to  ground  the 
test  equipment  would  result  in  greater 
hazards  to  test  personnel  or  prevent  the 
taking  of  satisfactory  measurements,  the 
employer  may  use  a  ground  clearly 
indicated  in  the  test  set-np  if  the 
employer  can  demon.strate  that  this 
ground  affords  protection  for  employees 
equivalent  to  the  protection  afforded  by 
an  ecjuipmeni  grounding  conductor  in 
the  power  .supj)ly  cord. 

(v)  'I’be  employer  .shall  ensure  that, 
when  any  emj)loyee  enters  the  te.st  area 
after  e(|iiipment  is  deenergi/.(;d,  a 
ground  is  placed  on  the  high-voltage; 
t(;nniiial  and  any  oth(;r  (;x|)()S(;d 
t(;rminal.s. 

(A)  B(;for(;  any  (;mj)l()y(;(;  a])pli(;.s  a 
dir(;(:t  ground,  tin;  (;niploy(;r  shall 
discharge;  high  e:<ipae:il<nie:e;  e;e|uipine;nl 
threeiigh  ii  re;si.ste)r  r;ite;el  leer  the;  iiveiilahle; 
e;ne;rgy. 

(B)  A  elire;e:t  gre)iniel  shall  he;  appli(;el 
te;  the;  e;xpe)S(;ei  termiiicils  iifte;r  the;  .ste)re;el 
e;nergy  elrops  te;  <i  level  at  which  it  is  safe 
te;  ele)  so. 

(vi)  If  the  employer  u.ses  a  t(;.st  trailer 
f)r  to.st  vehicle  in  field  te.sting,  its  cha.ssis 
.shall  be  grounded.  The  employer  .shall 
protect  each  employee  against 
hazardous  touch  potentials  with  respect 
to  the  vehicle,  in.strument  panels,  and 
other  conductive  parts  accessible  to 
employees  with  bonding,  insulation,  or 
isolation. 

(5)  Control  and  measuring  circuits,  (i) 
The  employer  may  not  run  control 
wiring,  meter  connections,  test  leads,  or 
cables  from  a  test  area  unless  contained 
in  a  grounded  metallic  sheath  and 
terminated  in  a  grounded  metallic 
enclosure  or  unless  the  employer  takes 
other  precautions  that  it  can 
demonstrate  will  provide  employees 
with  equivalent  safety. 

(ii)  The  employer  shall  isolate  meters 
and  other  instruments  with  accessible 
terminals  or  parts  from  test  personnel  to 
protect  against  hazards  that  could  arise 
should  such  terminals  and  parts  become 
energized  during  testing.  If  the  employer 
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provides  this  isolation  by  locating  test 
equipment  in  metal  compartments  with 
viewing  windows,  the  employer  shall 
provide  interlocks  to  interrupt  the 
power  supply  when  someone  opens  the 
compartment  cover. 

(iii)  The  employer  shall  protect 
temporary  wiring  and  its  connections 
against  damage,  accidental 
interruptions,  and  other  hazards.  To  the 
maximum  extent  possible,  the  employer 
shall  keep  signal,  control,  ground,  and 
power  cables  separate  from  each  other. 

(iv)  If  any  employee  will  be  present  in 
the  test  area  during  testing,  a  test 
observer  shall  be  present.  The  test 
observer  shall  be  capable  of 
implementing  the  immediate 
deenergizing  of  test  circuits  for  safety 
purposes. 

(6)  Safety  check,  (i)  Safety  practices 
governing  employee  work  at  temporary 
or  field  test  areas  shall  provide,  at  the 
beginning  of  each  series  of  tests,  for  a 
routine  safety  check  of  such  test  areas. 

(ii)  The  test  operator  in  charge  shall 
conduct  these  routine  safety  checks 
before  each  series  of  tests  and  shall 
verify  at  least  the  following  conditions: 

(A)  Barriers  and  safeguards  are  in 
workable  condition  and  placed  properly 
to  isolate  hazardous  areas; 

(B)  System  test  status  signals,  if  used, 
are  in  operable  condition; 

(C)  Clearly  marked  test-power 
disconnects  are  readily  available  in  an 
emergency; 

(D)  Ground  connections  are  clearly 
identifiable; 

(E)  Personal  protective  equipment  is 
provided  and  used  as  required  by 
Subpart  I  of  this  part  and  by  this 
section;  and 

(F)  Proper  separation  between  signal, 
ground,  and  power  cables. 

(p)  Mechanical  equipment.  (1) 
General  requirements,  (i)  The  critical 
safety  components  of  mechanical 
elevating  and  rotating  equipment  shall 
receive  a  thorough  visual  inspection 
before  use  on  each  shift. 

Note  to  paragraph  (p)(l)(i):  Critical  safety 
components  of  mechanical  elevating  and 
rotating  equipment  are  components  for 
which  failure  would  result  in  free  fall  or  free 
rotation  of  the  boom. 

(ii)  No  motor  vehicle  or  earthmoving 
or  compacting  equipment  having  an 
obstructed  view  to  the  rear  may  be 
operated  on  off-highway  jobsites  where 
any  employee  is  exposed  to  the  hazards 
created  by  the  moving  vehicle,  unless: 

(A)  The  vehicle  has  a  reverse  signal 
alarm  audible  above  the  surrounding 
noise  level,  or 

(B)  The  vehicle  is  backed  up  only 
when  a  designated  employee  signals 
that  it  is  safe  to  do  so. 


(iii)  Rubber-tired  self-propelled 
scrapers,  rubber-tired  front-end  loaders, 
rubber-tired  dozers,  wheel-type 
agricultural  and  industrial  tractors, 
crawler-type  tractors,  crawler-type 
loaders,  and  motor  graders,  with  or 
without  attachments,  shall  have  rollover 
])rotective  structures  that  meet  the 
requirements  of  Subpart  W  of  Part  1926 
of  this  chapter. 

(iv)  The  operator  of  an  electric  line 
truck  may  not  leave  his  or  her  position 
at  the  controls  while  a  load  is 
suspended,  unless  the  employer  can 
demonstrate  that  no  employee 
(including  the  operator)  is  endangered. 

(2)  Outriggers,  (i)  Mobile  equipment, 
if  provided  with  outriggers,  shall  be 
operated  with  the  outriggers  extended 
and  firmly  set,  except  as  provided  in 
paragraph  (p)(2)(iii)  of  this  section. 

(ii)  Outriggers  may  not  be  extended  or 
retracted  outside  of  the  clear  view  of  the 
operator  unless  all  employees  are 
outside  the  range  of  possible  equipment 
motion. 

(iii)  If  the  work  area  or  the  terrain 
precludes  the  use  of  outriggers,  the 
equipment  may  be  operated  only  within 
its  maximum  load  ratings  specified  by 
the  equipment  manufacturer  for  the 
particular  configuration  of  the 
equipment  without  outriders. 

(3)  Applied  loads.  Mechanical 
equipment  used  to  lift  or  move  lines  or 
other  material  shall  be  used  within  its 
maximum  load  rating  and  other  design 
limitations  for  the  conditions  under 
which  the  mechanical  equipment  is 
being  used. 

(4)  Operations  near  energized  lines  or 
equipment,  (i)  Mechanical  equipment 
shall  be  operated  so  that  the  minimum 
approach  distances,  established  by  the 
employer  under  paragraph  (l)(3)(i)  of 
this  section,  are  maintained  from 
exposed  energized  lines  and  equipment. 
However,  the  insulated  portion  of  an 
aerial  lift  operated  by  a  qualified 
employee  in  the  lift  is  exempt  from  this 
requirement  if  the  applicable  minimum 
approach  distance  is  maintained 
between  the  uninsulated  portions  of  the 
aerial  lift  and  exposed  objects  having  a 
different  electrical  potential. 

(ii)  A  designated  employee  other  than 
the  equipment  operator  shall  observe 
the  approach  distance  to  exposed  lines 
and  equipment  and  provide  timely 
warnings  before  the  minimum  approach 
distance  required  by  paragraph  (p)(4)(i) 
of  this  section  is  reached,  unless  the 
employer  can  demonstrate  that  the 
operator  can  accurately  determine  that 
the  minimum  approach  distance  is 
being  maintained. 

(iii)  If,  during  operation  of  the 
mechanical  equipment,  that  equipment 
could  become  energized,  the  operation 


also  shall  comply  with  at  least  one  of 
paragraphs  (p)(4)(iii)(A)  through 
(p)(4)(iii)(C)  of  this  section. 

(A)  The  energized  lines  or  equipment 
exposed  to  contact  shall  be  covered  with 
insulating  protective  material  that  will 
withstand  the  type  of  contact  that  could 
be  made  during  the  operation. 

(B)  'I’he  mechanical  equipment  shall 
be  insulated  for  the  voltage  involved. 

The  mechanical  equipment  shall  be 
positioned  so  that  its  uninsulated 
portions  cannot  approach  the  energized 
lines  or  equipment  any  closer  than  the 
minimum  approach  distances, 
established  by  the  employer  under 
paragraph  (l)(3)(i)  of  this  section. 

(Cj  Each  employee  shall  be  protected 
from  hazards  that  could  arise  from 
mechanical  equipment  contact  with 
energized  lines  or  equipment.  The 
measures  used  shall  ensure  that 
employees  will  not  be  exposed  to 
hazardous  differences  in  electric 
potential.  Unless  the  employer  can 
demonstrate  that  the  methods  in  use 
protect  each  employee  from  the  hazards 
that  could  arise  if  the  mechanical 
equipment  contacts  the  energized  line 
or  equipment,  the  measures  used  shall 
include  all  of  the  following  techniques: 

(1)  Using  the  best  available  ground  to 
minimize  the  time  the  lines  or  electric 
equipment  remain  energized, 

(2)  Bonding  mechanical  equipment 
together  to  minimize  potential 
differences, 

(3)  Providing  ground  mats  to  extend 
areas  of  eouipotential,  and 

(4)  Employing  insulating  protective 
equipment  or  barricades  to  guard 
against  any  remaining  hazardous 
electrical  potential  differences. 

Note  to  paragraph  (p)(4)(iii)(C):  Appendix 
C  to  this  section  contains  information  on 
hazardous  step  and  touch  potentials  and  on 
methods  of  protecting  employees  from 
hazards  resulting  from  such  potentials. 

(q)  Overhead  lines  and  live-line 
barehand  work.  This  paragraph 
provides  additional  requirements  for 
work  performed  on  or  near  overhead 
lines  and  equipment  and  for  live-line 
barehand  work. 

(1)  General,  (i)  Before  allowing 
employees  to  subject  elevated 
structures,  such  as  poles  or  towers,  to 
such  stresses  as  climbing  or  the 
installation  or  removal  of  equipment 
may  impose,  the  employer  shall 
ascertain  that  the  structures  are  capable 
of  sustaining  the  additional  or 
unbalanced  stresses.  If  the  pole  or  other 
structure  cannot  withstand  the  expected 
loads,  the  employer  shall  brace  or 
otherwise  support  the  pole  or  structure 
so  as  to  prevent  failure. 

Note  to  paragraph  (q)(l)(i):  Appendix  D  to 
this  section  contains  test  methods  that 
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omployors  can  use  in  ascertaining  whether  a 
wood  pole  is  capable  of  sustaining  the  forces 
imposed  by  an  employee  climbing  tbe  pole. 
This  paragraph  also  requires  the  employer  to 
ascertain  that  the  pole  can  sustain  all  other 
forc:es  imposed  by  the  wf)rk  employees  will 
])(;rform. 

(ii)  When  a  polo  is  sot,  movod,  or 
romovod  noar  an  oxposod  onorgizod 
ovorhoad  conductor,  tho  polo  may  not 
contact  the  conductor. 

(iii)  Whon  a  polo  is  sot,  movod,  or 
romovod  noar  an  oxposod  onorgizod 
ovorhoad  conductor,  the  employer  shall 
onsttre  that  each  employee  wears 
electrical  protective  equipment  or  uses 
insulated  devices  when  handling  the 
pole  and  that  no  employee  contacts  the 
pole  with  uninsulated  parts  of  his  or  her 
body. 

(iv)  To  protect  employees  from  falling 
into  holes  used  for  placing  poles,  the 
employer  shall  physically  guard  the 
holes,  or  ensure  that  employees  attend 
the  holes,  whenever  anyone  is  working 
nearby. 

(2)  Installing  and  removing  overhead 
lines.  The  following  provisions  apply  to 
the  installation  and  removal  of  overhead 
conductors  or  cable  (overhead  lines). 

(i)  When  lines  that  employees  are 
installing  or  removing  can  contact 
energized  parts,  the  employer  shall  use 
the  tension-stringing  method,  barriers, 
or  other  equivalent  measures  to 
minimize  the  possibility  that  conductors 
and  cables  the  employees  are  installing 
or  removing  will  contact  energized 
power  lines  or  equipment. 

(ii)  For  conductors,  cables,  and 
pulling  and  tensioning  equipment,  the 
employer  shall  provide  the  protective 
measures  required  by  paragraph 
(p)(4)(iii)  of  this  section  when 
employees  are  installing  or  removing  a 
conductor  or  cable  close  enough  to 
energized  conductors  that  any  of  the 
following  failures  could  energize  the 
pulling  or  tensioning  equipment  or  the 
conductor  or  cable  being  installed  or 
removed: 

(A)  Failure  of  the  pulling  or 
tensioning  equipment, 

(B)  Failure  of  the  conductor  or  cable 
being  pulled,  or 

(C)  Failure  of  the  previously  installed 
lines  or  equipment. 

(iii)  If  the  conductors  that  employees 
are  installing  or  removing  cross  over 
energized  conductors  in  excess  of  600 
volts  and  if  the  design  of  the  circuit¬ 
interrupting  devices  protecting  the  lines 
so  permits,  the  employer  shall  render 
inoperable  the  automatic-reclosing 
feature  of  these  devices. 

(iv)  Before  employees  install  lines 
parallel  to  existing  energized  lines,  the 
employer  shall  make  a  determination  of 
the  approximate  voltage  to  be  induced 


in  the  new  lines,  or  work  shall  proceed 
on  the  a.ssumption  that  the  induced 
voltage  is  hazardous.  Unless  the 
employer  can  demonstrate  that  the  lines 
that  employees  are  installing  are  not 
subject  to  tho  induction  of  a  hazardous 
voltage  or  unless  the  lines  are  treated  as 
energized,  temporary  })rotectivo  grounds 
sball  be  {)laced  at  such  locations  and 
arranged  in  such  a  manner  that  the 
lanployer  can  demonstrate  will  prevent 
exposure  of  each  employee  to  hazardous 
differences  in  electric  potential. 

Note  1  to  paragraph  (q)(2)(iv):  If  tbe 
employer  takes  no  precautions  to  protect 
employees  from  hazards  as.sociated  with 
involuntary  reactions  from  electric  shock,  a 
hazard  exists  if  the  induced  voltage  is 
sufficient  to  pass  a  current  of  1  milliampere 
through  a  500-ohm  resistor.  If  the  employer 
protects  employees  from  injury  due  to 
involuntary  reactions  from  electric  shock,  a 
hazard  exists  if  the  resultant  current  would 
be  more  than  6  milliamperes. 

Note  2  to  paragraph  (q)(2)(iv):  Appendix  C 
to  this  section  contains  guidelines  for 
protecting  employees  from  hazardous 
differences  in  electric  potential  as  required 
by  this  paragraph. 

(v)  Reel-handling  equipment, 
including  pulling  and  tensioning 
devices,  shall  be  in  safe  operating 
condition  and  shall  be  leveled  and 
aligned. 

(vi)  The  employer  shall  ensure  that 
employees  do  not  exceed  load  ratings  of 
stringing  lines,  pulling  lines,  conductor 
grips,  load-bearing  hardware  and 
accessories,  rigging,  and  hoists. 

(vii)  The  employer  shall  repair  or 
replace  defective  pulling  lines  and 
accessories. 

(viii)  The  employer  shall  ensure  that 
employees  do  not  use  conductor  grips 
on  wire  rope  unless  the  manufacturer 
specifically  designed  the  grip  for  this 
application. 

fix)  The  employer  shall  ensure  that 
employees  maintain  reliable 
communications,  through  two-way 
radios  or  other  equivalent  means, 
between  the  reel  tender  and  the  pulling- 
rig  operator. 

(x)  Employees  may  operate  the 
pulling  rig  only  when  it  is  safe  to  do  so. 

Note  to  paragraph  (q)(2)(x):  Examples  of 
unsafe  conditions  include:  employees  in 
locations  prohibited  by  paragraph  (q)(2)(xi)  of 
this  section,  conductor  and  pulling  line  hang¬ 
ups,  and  slipping  of  the  conductor  grip. 

(xi)  While  a  power-driven  device  is 
pulling  the  conductor  or  pulling  line 
and  the  conductor  or  pulling  line  is  in 
motion,  the  employer  shall  ensure  that 
employees  are  not  directly  under 
overhead  operations  or  on  the  crossarm, 
except  as  necessary  for  the  employees  to 
guide  the  stringing  sock  or  board  over  or 
through  the  stringing  sheave. 


(3)  Live-line  barehand  work.  In 
addition  to  other  applicable  provisions 
contained  in  this  .section,  the  following 
reciuirements  apply  to  live-line 
barehand  work: 

(i)  Before  an  employee  uses  or 
siqjervi.ses  the  \ise  of  the  live-line 
barehand  technique  on  energized 
circuits,  tbe  employer  shall  en.sure  that 
tho  employee  completes  training 
conforming  to  paragraph  (a)(2)  of  this 
.section  in  the  technique  and  in  the 
safety  requirements  of  paragraph  (q)(3) 
of  this  .section. 

(ii)  Before  any  employee  u.ses  the  live- 
line  barehand  technique  on  energized 
high-voltage  conductors  or  parts,  the 
employer  shall  ascertain  the  following 
information  in  addition  to  information 
about  other  existing  conditions  required 
by  paragraph  (a)(4)  of  this  section: 

(A)  The  nominal  voltage  rating  of  the 
circuit  on  which  employees  will 
perform  the  work, 

(B)  The  clearances  to  ground  of  lines 
and  other  energized  parts  on  which 
employees  will  perform  the  work,  and 

(C)  The  voltage  limitations  of 
equipment  employees  will  use. 

(iii)  The  employer  shall  ensure  that 
the  insulated  equipment,  insulated 
tools,  and  aerial  devices  and  platforms 
used  by  employees  are  designed,  tested, 
and  made  for  live-line  barehand  work. 

(iv)  The  employer  shall  ensure  that 
employees  keep  tools  and  equipment 
clean  and  dry  while  they  are  in  use. 

(v)  The  employer  shall  render 
inoperable  the  automatic-reclosing 
feature  of  circuit-interrupting  devices 
protecting  the  lines  if  the  design  of  the 
devices  permits. 

(vi)  The  employer  shall  ensure  that 
employees  do  not  perform  work  when 
adverse  weather  conditions  would  make 
the  work  hazardous  even  after  the 
employer  implements  the  work 
practices  required  by  this  section. 
Additionally,  employees  may  not 
perform  work  when  winds  reduce  the 
phase-to-phase  or  phase-to-ground 
clearances  at  the  work  location  below 
the  minimum  approach  distances 
specified  in  paragraph  (q)(3)(xiv)  of  this 
section,  unless  insulating  guards  cover 
the  grounded  objects  and  other  lines 
and  equipment. 

Note  to  paragraph  (q)(3)(vi): 
Thunderstorms  in  the  vicinity,  high  winds, 
snow  storms,  and  ice  storms  are  examples  of 
adverse  weather  conditions  that  make  live- 
line  barehand  work  too  hazardous  to  perform 
safely  even  after  the  employer  implements 
the  work  practices  required  by  this  section. 

(vii)  The  employer  shall  provide  and 
ensure  that  employees  use  a  conductive 
bucket  liner  or  other  conductive  device 
for  bonding  the  insulated  aerial  device 
to  the  energized  line  or  equipment. 
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(A)  The  employee  shall  be  connected 
to  the  bucket  liner  or  other  conductive 
device  by  the  use  of  conductive  shoes, 
leg  clips,  or  other  means. 

(B)  Where  differences  in  potentials  at 
the  worksite  pose  a  hazard  to 
employees,  the  employer  shall  provide 
electrostatic  shielding  designed  for  the 
voltage  being  worked. 

(viii)  The  employer  shall  ensure  that, 
before  the  employee  contacts  the 
energized  part,  the  employee  bonds  the 
conductive  bucket  liner  or  other 
conductive  device  to  the  energized 
conductor  by  means  of  a  positive 
connection.  This  connection  shall 
remain  attached  to  the  energized 
conductor  until  the  employee  completes 
the  work  on  the  energized  circuit. 

(ix)  Aerial  lifts  used  for  live-line 
barehand  work  shall  have  dual  controls 
(lower  and  upper)  as  follows: 

(A)  The  upper  controls  shall  be  within 
easy  reach  of  the  employee  in  the 
bucket.  On  a  two-bucket-type  lift,  access 
to  the  controls  shall  be  within  easy 
reach  of  both  buckets. 

(B)  The  lower  set  of  controls  shall  be 
near  the  base  of  the  boom  and  shall  be 
designed  so  that  they  can  override 
operation  of  the  equipment  at  any  time. 

(x)  Lower  (ground-level)  lift  controls 
may  not  be  operated  with  an  employee 
in  the  lift  except  in  case  of  emergency. 

(xi)  The  employer  shall  ensure  that, 
before  employees  elevate  an  aerial  lift 
into  the  work  position,  the  employees 
check  all  controls  (ground  level  and 
bucket)  to  determine  that  they  are  in 
proper  working  condition. 

(xii)  The  employer  shall  ensme  that, 
before  employees  elevate  the  boom  of  an 
aerial  lift,  the  employees  ground  the 
body  of  the  truck  or  barricade  the  body 
of  the  truck  and  treat  it  as  energized. 

(xiii)  The  employer  shall  ensure  that 
employees  perform  a  boom-current  test 
before  starting  work  each  day,  each  time 
during  the  day  when  they  encounter  a 
higher  voltage,  and  when  changed 
conditions  indicate  a  need  for  an 
additional  test. 

(A)  This  test  shall  consist  of  placing 
the  bucket  in  contact  with  an  energized 
.source  equal  to  the  voltage  to  bo 
encountered  for  a  minimum  of  3 
minutes. 

(B)  The  leakage  current  may  not 
exceed  1  microampere  per  kilovolt  of 
nominal  pha.se-to-ground  voltage. 

(C)  The  employer  shall  immediately 
.suspend  work  from  the  aerial  lift  when 
there  is  any  indication  of  a  malfunction 
in  the  equipment. 

(xiv)  The  employer  shall  ensure  that 
employees  maintain  the  minimum 
approach  distances,  e.stahli.shed  by  the 
employer  under  paragraph  (l)(3)(i)  of 
this  section,  from  all  grounded  objects 


and  from  lines  and  equipment  at  a 
potential  different  from  that  to  which 
the  live-line  barehand  equipment  is 
bonded,  unless  insulating  guards  cover 
such  grounded  objects  and  other  lines 
and  equipment. 

(xv)  The  employer  shall  ensure  that, 
while  an  employee  is  approaching, 
leaving,  or  bonding  to  an  energized 
circuit,  the  employee  maintains  the 
minimum  approach  distances, 
established  by  the  employer  under 
paragraph  (l)(3)(i)  of  this  section, 
between  the  employee  and  any 
grounded  parts,  including  the  lower 
boom  and  portions  of  the  truck  and 
between  the  employee  and  conductive 
objects  energized  at  different  potentials. 

(xvi)  While  the  bucket  is  alongside  an 
energized  bushing  or  insulator  string, 
the  employer  shall  ensure  that 
employees  maintain  the  phase-to- 
ground  minimum  approach  distances, 
established  by  the  employer  under 
paragraph  (l)(3)(i)  of  this  section, 
between  all  parts  of  the  bucket  and  the 
grounded  end  of  the  bushing  or 
insulator  string  or  any  other  grounded 
surface. 

(xvii)  The  employer  shall  ensure  that 
employees  do  not  use  handlines 
between  the  bucket  and  the  boom  or 
between  the  bucket  and  the  ground. 
However,  employees  may  use 
nonconductive-type  handlines  from 
conductor  to  ground  if  not  supported 
from  the  bucket.  The  employer  shall 
ensure  that  no  one  uses  ropes  used  for 
live-line  barehand  work  for  other 
purposes. 

(xviii)  The  employer  shall  ensure  that 
employees  do  not  pass  uninsulated 
equipment  or  material  between  a  pole  or 
structure  and  an  aerial  lift  while  an 
employee  working  from  the  bucket  is 
bonded  to  an  energized  part. 

(xix)  A  nonconductive  measuring 
device  shall  be  readily  accessible  to 
employees  performing  live-line 
barehand  work  to  a.ssist  them  in 
maintaining  the  required  minimum 
approach  distance. 

(4)  Towers  and  structures.  The 
following  requirements  apply  to  work 
performed  on  towers  or  other  structures 
that  support  overhead  lines. 

(i)  The  employer  shall  ensure  that  no 
employee  is  under  a  tower  or  structure 
while  work  is  in  progress,  except  when 
the  employer  can  dornon.strate  that  such 
a  working  j)o.sition  is  necessary  to  assist 
employees  working  above. 

(li)  The  employer  shall  en.sun;  that 
employees  use  tag  lines  or  other  similar 
devices  to  maintain  control  of  tower 
sections  being  rai.sed  or  po.sitioned, 
unless  the  employer  can  dornon.strate 
that  the  use  of  such  devices  would 
create  a  greater  hazard  to  employees. 


(iii)  The  employer  shall  ensure  that 
employees  do  not  detach  the  loadline 
from  a  member  or  section  until  they 
safely  secure  the  load. 

(iv)  The  employer  shall  ensure  that, 
except  during  emergency  restoration 
procedures,  employees  discontinue 
work  when  adverse  weather  conditions 
would  make  the  work  hazardous  in 
spite  of  the  work  practices  required  by 
this  section. 

Note  to  paragraph  (q)(4)(iv): 

Thunderstorms  in  the  vicinity,  high  winds, 
snow  storms,  and  ice  storms  are  examples  of 
adverse  weather  conditions  that  make  this 
work  too  hazardous  to  perform  even  after  the 
employer  implements  the  work  practices 
required  by  this  section. 

(r)  Line-clearance  tree  trimming 
operations.  This  paragraph  provides 
additional  requirements  for  line- 
clearance  tree-trimming  operations  and 
for  equipment  used  in  these  operations. 

(1)  Electrical  hazards.  This  paragraph 
does  not  apply  to  qualified  employees. 

(i)  Before  an  employee  climbs,  enters, 
or  works  around  any  tree,  a 
determination  shall  be  made  of  the 
nominal  voltage  of  electric  power  lines 
posing  a  hazard  to  employees.  However, 
a  determination  of  the  maximum 
nominal  voltage  to  which  an  employee 
will  be  exposed  may  be  made  instead, 

if  all  lines  are  considered  as  energized 
at  this  maximum  voltage. 

(ii)  There  shall  be  a  second  line- 
clearance  tree  trimmer  within  normal 
(that  is,  unassisted)  voice 
communication  under  any  of  the 
following  conditions: 

(A)  If  a  line-clearance  tree  trimmer  is 
to  approach  more  closely  than  3.05 
meters  (10  feet)  to  any  conductor  or 
electric  apparatus  energized  at  more 
than  750  volts  or 

(B)  If  branches  or  limbs  being 
removed  are  closer  to  lines  energized  at 
more  than  750  volts  than  the  distances 
listed  in  Table  R-5,  Table  R-6,  Table  R- 
7,  and  Table  R-8  or 

(C)  If  roping  is  nece.ssary  to  remove 
branches  or  limbs  from  such  conductors 
or  apparatus. 

(iii)  Line-clearance  tree  trimmers  shall 
maintain  the  minimum  approach 
distances  from  energized  conductors 
given  in  Table  R-5,  Table  R-0,  Table  R- 
7,  and  Table  R-8. 

(iv)  Branches  that  are  contacting 
exposed  energized  condiK;tor.s  or 
ecjuipment  or  that  are  within  the 
distances  sj)ecified  in  'I'ahle  R-5,  Table 
R-0,  Table  R-7,  and  'I'ahle  R-8  may  he 
removed  only  through  the  use  of 
insulating  (Kjnipment. 

Note  to  paragraph  (r)(l)(iv):  A  tool 
conslructod  of  a  matorinl  that  the  oinployor 
can  (loiuf)n.stratG  has  insulating  cpialitios 
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meeting  paragraph  (j)(l)  of  this  section  is 
considered  as  insulated  under  paragraph 
(r)(l)(iv)  of  this  section  if  the  tool  is  clean 
and  dry. 

(v)  Ladders,  platforms,  and  aerial 
devices  may  not  be  brought  closer  to  an 
energized  part  than  the  distances  listed 
in  Table  R-5,  Table  R-6,  Table  R-7,  and 
Table  R-8. 

(vi)  Line-clearance  tree-trimming 
work  may  not  be  performed  when 
adverse  weather  conditions  make  the 
work  hazardous  in  spite  of  the  work 
practices  required  by  this  section.  Each 
employee  performing  line-clearance  tree 
trimming  work  in  the  aftermath  of  a 
storm  or  under  similar  emergency 
conditions  shall  be  trained  in  the 
special  hazards  related  to  this  type  of 
work. 

Note  to  paragraph  (r)(l)(vi): 

Thunderstorms  in  the  immediate  vicinity, 
high  winds,  snow  storms,  and  ice  storms  are 
examples  of  adverse  weather  conditions  that 
are  presumed  to  make  line-clearance  tree 
trimming  work  too  hazardous  to  perform 
safely. 

(2)  Brush  chippers.  (i)  Brush  chippers 
shall  be  equipped  with  a  locking  device 
in  the  ignition  system. 

(ii)  Access  panels  for  maintenance 
and  adjustment  of  the  chipper  blades 
and  associated  drive  train  shall  be  in 
place  and  secure  during  operation  of  the 
equipment. 

(iii)  Brush  chippers  not  equipped 
with  a  mechanical  infeed  system  shall 
be  equipped  with  an  infeed  hopper  of 
length  sufficient  to  prevent  employees 
from  contacting  the  blades  or  knives  of 
the  machine  during  operation. 

(iv)  Trailer  chippers  detached  from 
trucks  shall  be  chocked  or  otherwise 
secured. 

(v)  Each  employee  in  the  immediate 
area  of  an  operating  chipper  feed  table 
shall  wear  personal  protective 
equipment  as  required  by  Subpart  I  of 
this  part. 

(3)  Sprayers  and  related  equipment. 

(i)  Walking  and  working  surfaces  of 
sprayers  and  related  equipment  shall  be 
c;ovored  with  slip-resistant  material.  If 
slipping  hazards  cannot  be  eliminated, 
slij)-resistant  footwear  or  handrails  and 
stair  rails  meeting  the  re{jiiirements  of 
Suhpart  D  of  this  jjart  may  he  used 
instead  of  slip-resi.stant  material. 

(ii)  I'kjuipment  on  which  employees 
stand  to  spray  while  the  vehif;le  is  in 
motion  shall  he  (Ujuipped  with 
guardrails  around  the  working  area.  The 
guardrail  shall  he  constructed  in 
accordance  with  Snhj)art  I)  of  this  part. 

(4)  Stump  euiters.  (i)  Stump  cutters 
.shall  he  e(juipj)ed  with  enclo.sures  or 
guards  to  juotect  (nnployees. 

(ii)  1‘iach  employee  in  the  immediate 
area  of  stump  grinding  operations 


(including  the  stump  cutter  operator) 
shall  wear  personal  protective 
equipment  as  required  by  Subpart  I  of 
this  part. 

(5)  Gasoline-engine  power  saws. 
Gasoline-engine  power  saw  operations 
shall  meet  the  requirements  of 
§  1910.266(e)  and  the  following: 

(i)  Each  power  saw  weighing  more 
than  6.8  kilograms  (15  pounds,  service 
weight)  that  is  used  in  trees  shall  be 
supported  by  a  separate  line,  except 
when  work  is  performed  from  an  aerial 
lift  and  except  during  topping  or 
removing  operations  where  no 
supporting  limb  will  be  available. 

(ii)  Each  power  saw  shall  be  equipped 
with  a  control  that  will  return  the  saw 
to  idling  speed  when  released. 

(iii)  Each  power  saw  shall  be 
equipped  with  a  clutch  and  shall  be  so 
adjusted  that  the  clutch  will  not  engage 
the  chain  drive  at  idling  speed. 

(iv)  A  power  saw  shall  be  started  on 
the  ground  or  where  it  is  otherwise 
firmly  supported.  Drop  starting  of  saws 
over  6.8  kilograms  (15  pounds),  other 
than  chain  saws,  is  permitted  outside  of 
the  bucket  of  an  aerial  lift  only  if  the 
area  below  the  lift  is  clear  of  personnel. 

Note  to  paragraph  (r)(5)(iv):  Paragraph 
(e)(2)(vi)  of  §  1910.266  prohibits  drop  starting 
of  chain  saws. 

(v)  A  power  saw  engine  may  be 
started  and  operated  only  when  all 
employees  other  than  the  operator  are 
clear  of  the  saw. 

(vi)  A  power  saw  may  not  be  running 
when  the  saw  is  being  carried  up  into 

a  tree  by  an  employee. 

(vii)  Power  saw  engines  shall  be 
stopped  for  all  cleaning,  refueling, 
adjustments,  and  repairs  to  the  saw  or 
motor,  except  as  the  manufacturer’s 
servicing  procedures  require  otherwise. 

(6)  Backpack  power  units  for  use  in 
pruning  and  clearing,  (i)  While  a 
backpack  power  unit  is  running,  no  one 
other  than  the  operator  may  be  within 
3.05  meters  (10  feet)  of  the  cutting  head 
of  a  brush  .saw. 

(ii)  A  backpack  power  unit  shall  he 
e()uipped  with  a  quick  shutoff  switch 
readily  acce.s.sihle  to  the  operator. 

(iii)  Backpack  power  unit  engines 
shall  he  stopped  for  all  cleaning, 
refueling,  adju.stments,  and  repairs  to 
the  saw  f)r  motor,  exccipt  as  the 
manufacturer’s  .servicing  procedures 
r(!{]uire  otherwise. 

(7)  Hope,  (i)  (ilimhing  ropes  shall  he 
used  by  employties  working  aloft  in 
tnies.  'I'hese  ropes  shall  have  a 
minimum  diameter  of  12  millimeters 
(0.5  inch)  with  a  minimum  breaking 
strength  of  10.2  kilonewtons  (2,300 
j)onnd.s).  Synthetic  rope  shall  have 
elasticity  of  not  mon;  than  7  ])ercent. 


(ii)  Rope  shall  be  inspected  before 
each  use  and,  if  unsafe  (for  example, 
because  of  damage  or  defect),  may  not 
be  used. 

(iii)  Rope  shall  be  stored  away  from 
cutting  edges  and  sharp  tools.  Rope 
contact  with  corrosive  chemicals,  gas, 
and  oil  shall  be  avoided. 

(iv)  When  stored,  rope  shall  be  coiled 
and  piled,  or  shall  be  suspended,  so  that 
air  can  circulate  through  the  coils. 

(v)  Rope  ends  shall  be  secured  to 
prevent  their  imraveling. 

(vi)  Climbing  rope  may  not  be  spliced 
to  effect  repair. 

(vii)  A  rope  that  is  wet,  that  is 
contaminated  to  the  extent  that  its 
insulating  capacity  is  impaired,  or  that 
is  otherwise  not  considered  to  be 
insulated  for  the  voltage  involved  may 
not  be  used  near  exposed  energized 
lines. 

(8)  Fall  protection.  Each  employee 
shall  be  tied  in  with  a  climbing  rope  and 
safety  saddle  when  the  employee  is 
working  above  the  ground  in  a  tree, 
unless  he  or  she  is  ascending  into  the 
tree. 

(s)  Communication  facilities.  (1) 
Microwave  transmission,  (i)  The 
employer  shall  ensure  that  no  employee 
looks  into  an  open  waveguide  or 
antenna  connected  to  an  energized 
microwave  source. 

(ii)  If  the  electromagnetic-radiation 
level  within  an  accessible  area 
associated  with  microwave 
communications  systems  exceeds  the 
radiation-protection  guide  specified  by 
§  1910.97(a)(2),  the  employer  shall  post 
the  area  with  warning  signs  containing 
the  warning  symbol  described  in 

§  1910.97(a)(3).  The  lower  half  of  the 
warning  symbol  shall  include  the 
following  statements,  or  ones  that  the 
employer  can  demonstrate  are 
equivalent:  “Radiation  in  this  area  may 
exceed  hazard  limitations  and  special 
precautions  are  required.  Obtain 
.specific  instruction  before  entering.” 

(iii)  When  an  employee  works  in  an 
area  where  the  electromagnetic 
radiation  could  exceed  the  radiation- 
j)rotection  guide,  the  employer  shall 
institute  measures  that  en.sure  that  the 
(!m{)l()yee’.s  exposun;  is  not  greater  than 
that  permitted  by  that  guide.  .Such 
measunjs  may  include  admini.strative 
and  engineering  controls  and  ])er.sonal 
prot(!(;tive  ecpiipment. 

(2)  Bower-line  carrier.  The  employer 
shall  en.sure  that  eniployeiss  |)erform 
power-line  carrier  work,  including  work 
on  e(]ni])ment  u.srul  for  coupling  carrier 
current  to  power  line  conductors,  in 
accordance  with  the  recjuirements  of 
this  section  j)ertaining  to  work  on 
energized  lines. 
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(t)  Underground  electrical 
installations.  This  paragraph  provides 
additional  requirements  for  work  on 
underground  electrical  installations. 

(1)  Access.  The  employer  shall  ensure 
that  employees  use  a  ladder  or  other 
climbing  device  to  enter  and  exit  a 
manhole  or  subsurface  vault  exceeding 
1.22  meters  (4  feet)  in  depth.  No 
employee  may  climb  into  or  out  of  a 
manhole  or  vault  by  stepping  on  cables 
or  hangers. 

(2)  Lowering  equipment  into 
manholes,  (i)  Equipment  used  to  lower 
materials  and  tools  into  manholes  or 
vaults  shall  be  capable  of  supporting  the 
weight  to  be  lowered  and  shall  be 
checked  for  defects  before  use. 

(ii)  Before  anyone  lowers  tools  or 
material  into  the  opening  for  a  manhole 
or  vault,  each  employee  working  in  the 
manhole  or  vault  shall  be  clear  of  the 
area  directly  under  the  opening. 

(3)  Attendants  for  manholes  and 
vaults,  (i)  While  work  is  being 
performed  in  a  manhole  or  vaidt 
containing  energized  electric 
(Hjuipmcnt,  an  employee  with  fir.st-aid 
training  shall  be  available  on  the  surface 
in  the  immediate  vicinity  of  the 
manhole  or  vardt  entrance  to  render 
em(!rgency  assistance. 

(ii)  C)c(;asionally,  the  employee  on  the 
surface  may  briefly  enter  a  manhole  or 
vaidt  to  juovide  nonemergency 
assistance. 

Note  1  to  paragraph  (t)(3)(ii):  Paragraph 
(o)(7)  f)f  this  section  may  also  recpiire  an 
attendant  and  does  not  permit  this  attendant 
to  enter  the  manhole  or  vault. 

Note  2  to  paragraph  (t)(3)(ii):  Paragraph 

(l)(l)(ii)  of  this  section  requires  employees 
entering  manholes  or  vaults  containing 
unguarded,  uninsulated  energized  lines  or 
parts  of  electric  equipment  operating  at  50 
volts  or  more  to  be  qualified. 

(iii)  For  the  purpose  of  inspection, 
housekeeping,  taking  readings,  or 
similar  work,  an  employee  working 
alone  may  enter,  for  brief  periods  of 
time,  a  manhole  or  vault  where 
energized  cables  or  equipment  are  in 
service  if  the  employer  can  demonstrate 
that  the  employee  will  be  protected 
from  all  electrical  hazards. 

(iv)  The  employer  shall  ensure  that 
employees  maintain  reliable 
communications,  through  two-way 
radios  or  other  equivalent  means,  among 
all  employees  involved  in  the  job. 

(4)  Duct  rods.  The  employer  shall 
ensure  that,  if  employees  use  duct  rods, 
the  employees  install  the  duct  rods  in 
the  direction  presenting  the  least  hazard 
to  employees.  The  employer  shall 
station  an  employee  at  the  far  end  of  the 
duct  line  being  rodded  to  ensure  that 


the  employees  maintain  the  required 
minimum  approach  distances. 

(5)  Multiple  cables.  When  multiple 
cables  are  present  in  a  work  area,  the 
employer  shall  identify  the  cable  to  be 
worked  by  electrical  means,  unless  its 
identity  is  obvious  by  reason  of 
distinctive  appearance  or  location  or  by 
other  readily  apparent  means  of 
identification.  The  employer  shall 
protect  cables  other  than  the  one  being 
worked  from  damage. 

(6)  Moving  cables.  Except  when 
paragraph  (t)(7)(ii)  of  this  section 
permits  employees  to  perform  work  that 
could  cause  a  fault  in  an  energized  cable 
in  a  manhole  or  vault,  the  employer 
shall  ensure  that  employees  inspect 
energized  cables  to  be  moved  for 
abnormalities. 

(7)  Protection  against  faults,  (i)  Where 
a  cable  in  a  manhole  or  vault  has  one 

or  more  abnormalities  that  could  lead  to 
a  fault  or  be  an  indication  of  an 
impending  fault,  the  employer  .shall 
deenergize  the  cable  with  the 
abnormality  before  any  employee  may 
work  in  the  manhole  or  vault,  except 
when  .service-load  conditions  and  a  lack 
of  feasible  alternatives  reqiure  that  the 
cable  remain  energized.  In  that  case, 
employees  may  enter  the  manhole  or 
vault  provided  the  employer  j)rot(!c:t.s 
them  from  the  jjossihle  effects  of  a 
failure  using  .shields  or  other  devices 
that  are  caj)ahle  of  containing  the 
adverse  effec;t.s  of  a  fault.  The  employer 
shall  treat  the  following  abnormalities 
as  indications  of  impending  faults 
unless  the  employer  can  demonstrate 
that  the  conditions  could  not  lead  to  a 
fault:  Oil  or  compound  leaking  from 
cable  or  joints,  broken  cable  sbeaths  or 
joint  sleeves,  hot  localized  surface 
temperatures  of  cables  or  joints,  or  joints 
swollen  beyond  normal  tolerance. 

(ii)  If  the  work  employees  will 
perform  in  a  manhole  or  vault  could 
cause  a  fault  in  a  cable,  the  employer 
shall  deenergize  that  cable  before  any 
employee  works  in  the  manhole  or 
vault,  except  when  service-load 
conditions  and  a  lack  of  feasible 
alternatives  require  that  the  cable 
remain  energized.  In  that  case, 
employees  may  enter  the  manhole  or 
vault  provided  the  employer  protects 
them  from  the  possible  effects  of  a 
failure  using  shields  or  other  devices 
that  are  capable  of  containing  the 
adverse  effects  of  a  fault. 

(8)  Sheath  continuity.  When 
employees  perform  work  on  buried 
cable  or  on  cable  in  a  manhole  or  vault, 
the  employer  shall  maintain  metallic- 
sheath  continuity,  or  the  cable  sheath 
shall  be  treated  as  energized. 

(u)  Substations.  This  paragraph 
provides  additional  requirements  for 


substations  and  for  work  performed  in 
them. 

(1)  Access  and  working  space.  The 
employer  shall  provide  and  maintain 
sufficient  access  and  working  space 
about  electric  equipment  to  permit 
ready  and  safe  operation  and 
maintenance  of  such  equipment  by 
employees. 

Note  to  paragraph  (u)(l):  American 
National  Standard  National  Electrical  Safety 
Code,  ANSI/IEEE  C2-2012  contains 
guidelines  for  the  dimensions  of  access  and 
working  space  about  electric  equipment  in 
substations.  Installations  meeting  the  ANSI 
provisions  comply  with  paragraph  (u)(l)  of 
this  section.  The  Occupational  Safety  and 
Health  Administration  will  determine 
whether  an  installation  that  does  not  conform 
to  this  ANSI  standard  complies  with 
paragraph  (u)(l)  of  this  section  based  on  the 
following  criteria: 

(1)  Whether  the  installation  conforms  to 
the  edition  of  ANSI  C2  that  was  in  effect 
when  the  installation  was  made, 

(2)  Whether  the  configuration  of  the 
installation  enables  employees  to  maintain 
the  minimum  approach  distances, 
estahlishod  by  the  emj)loyer  under  paragraph 
(l)(3)(i)  of  this  soc:tion,  while  the  eni])loyoes 
are  working  on  oxj)osed,  energized  parts,  and 

(3)  Whether  the  jjrecautions  taken  when 
ein))loyees  ])erform  work  on  the  installation 
])rovid(!  ))rote{:tion  (!(|uivalent  to  the 
])rotection  providcui  by  access  and  working 
s))a(:(!  iiKioting  AN.Sl/H'iEE  (;2-2()12. 

(2)  Dvaw-out-type  circuit  breakers. 

The  employer  .shall  ensure  that,  when 
employees  remove  or  insert  draw-oiit- 
tyjte  circuit  breakers,  the  breaker  is  in 
the  open  position.  'I’he  employer  .shall 
al.so  render  the  control  circuit 
inoperable  if  the  design  of  the 
equipment  permits. 

(3)  Substation  fences.  Conductive 
fences  around  substations  shall  bo 
grounded.  When  a  substation  fence  is 
expanded  or  a  section  is  removed,  fence 
sections  shall  be  isolated,  grounded,  or 
bonded  as  necessary  to  protect 
employees  from  hazardous  differences 
in  electric  potential. 

Note  to  paragraph  (u)(3):  IEEE  Std  80- 
2000,  IEEE  Guide  for  Safety  in  AC  Substation 
Grounding,  contains  guidelines  for  protection 
against  hazardous  differences  in  electric 
potential. 

(4)  Guarding  of  rooms  and  other 
spaces  containing  electric  supply 
equipment,  (i)  Rooms  and  other  spaces 
in  which  electric  supply  lines  or 
equipment  are  installed  shall  meet  the 
requirements  of  paragraphs  (u)(4)(ii) 
through  (u)(4)(v)  of  this  section  under 
the  following  conditions: 

(A)  If  exposed  live  parts  operating  at 
50  to  150  volts  to  ground  are  within  2.4 
meters  (8  feet)  of  the  ground  or  other 
working  surface  inside  the  room  or 
other  space. 
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(B)  If  live  parts  operating  at  151  to  600 
volts  to  ground  and  located  within  2.4 
meters  (8  feet)  of  the  ground  or  other 
working  surface  inside  the  room  or 
other  space  are  guarded  only  hy 
location,  as  permitted  under  paragraph 
(uK5)(i)  of  this  section,  or 

(C)  If  live  parts  operating  at  more  than 
600  volts  to  ground  are  within  the  room 
or  other  space,  unless: 

(1)  The  live  parts  are  enclosed  within 
grounded,  metal-enclosed  equipment 
whose  only  openings  are  designed  so 
that  foreign  objects  inserted  in  these 
openings  will  be  deflected  from 
energized  parts,  or 

(2)  The  live  parts  are  installed  at  a 
height,  above  ground  and  any  other 
working  surface,  that  provides 
protection  at  the  voltage  on  the  live 
parts  corresponding  to  the  protection 
provided  by  a  2.4-meter  (8-foot)  height 
at  50  volts. 

(ii)  Fences,  screens,  partitions,  or 
walls  shall  enclose  the  rooms  and  other 
s])acos  so  as  to  minimize  the  possibility 
that  unqualified  por.sons  will  enter. 

(iii)  lJn{]ualified  ])ersons  may  not 
enter  the  rooms  or  other  sj)aces  while 
tlie  electric  sujjply  lines  or  ecpiipment 
are  energized. 

(iv)  The  enij)loyer  shall  display  signs 
at  entrances  to  the  rooms  and  other 
.s|)aces  warning  un(|ualified  ])er.sons  to 
keep  out. 

(v)  The  employe!!'  shall  ke(!p  (uich 
(iiitranc!!  to  a  room  or  other  space 
locked,  unless  the  entrance  is  under  the 
observation  of  a  person  who  is  attending 
the  room  or  other  space  for  the  jjurpose 
of  preventing  uncjualified  em})loyees 
from  entering. 

(5)  Guarding  of  energized  parts,  (i) 

The  employer  shall  provide  guards 
around  all  live  parts  operating  at  more 
than  150  volts  to  ground  without  an 
insulating  covering  unless  the  location 
of  the  live  parts  gives  sufficient 
clearance  (horizontal,  vertical,  or  both) 
to  minimize  the  possibility  of  accidental 
employee  contact. 

Note  to  paragraph  (u)(5)(i):  American 
National  Standard  National  Electrical  Safety 
Code,  ANSI/IEEE  C2-2002  contains 
guidelines  for  the  dimensions  of  clearance 
distances  about  electric  equipment  in 
substations.  Installations  meeting  the  ANSI 
provisions  comply  with  paragraph  (u)(5)(i)  of 
this  section.  The  Occupational  Safety  and 
Health  Administration  will  determine 
whether  an  installation  that  does  not  conform 
to  this  ANSI  standard  complies  with 
paragraph  (u)(5)(i)  of  this  section  based  on 
the  following  criteria: 

(1)  Whether  the  installation  conforms  to 
the  edition  of  ANSI  C2  that  was  in  effect 
when  the  installation  was  made, 

(2)  Whether  each  employee  is  isolated  from 
energized  parts  at  the  point  of  closest 
approach:  and 


(3)  Whether  the  precautions  taken  when 
employees  perform  work  on  the  installation 
provide  protection  equivalent  to  the 
protection  provided  by  horizontal  and 
vertical  clearances  meeting  ANSI/IEEE  C2- 
2002. 

(ii)  Except  for  fuse  replacement  and 
other  necessary  access  by  qualified 
persons,  the  employer  shall  maintain 
guarding  of  energized  parts  within  a 
compartment  during  operation  and 
maintenance  functions  to  prevent 
accidental  contact  with  energized  parts 
and  to  prevent  dropped  tools  or  other 
equipment  from  contacting  energized 
parts. 

(iii)  Before  guards  are  removed  from 
energized  equipment,  the  employer 
shall  install  barriers  around  the  work 
area  to  prevent  employees  who  are  not 
working  on  the  equipment,  but  who  are 
in  the  area,  from  contacting  the  exposed 
live  parts. 

(6)  Substation  entry,  (i)  Upon  entering 
an  attended  substation,  each  employee, 
other  than  employees  regularly  working 
in  the  station,  shall  report  his  or  her 
])re.sence  to  the  em|)loyee  in  charge  of 
suhstation  activities  to  receive 
iiilormation  oil  special  system 
conditions  affecting  einjiloyec!  .saiety. 

(ii)  The  joh  hritifing  re(|nlred  hy 
|)aragraph  (c)  of  this  .section  shall  cover 
information  on  sjxicial  system 
conditions  affecting  employiie  safety, 
including  th(!  locatif)n  of  eiuirgized 
(!(jnij)ment  in  or  adjacfuit  to  the  work 
area  and  the  limits  of  any  deenergizcKl 
work  area. 

(v)  Power  generation.  This  jjaragraph 
j)rovides  additional  requirements  and 
related  work  practices  for  power 
generating  plants. 

(1)  Interlocks  and  other  safety  devices. 
(i)  Interlocks  and  other  .safety  devices 
shall  be  maintained  in  a  safe,  operable 
condition. 

(ii)  No  interlock  or  other  safety  device 
may  be  modified  to  defeat  its  function, 
except  for  test,  repair,  or  adjustment  of 
the  device. 

(2)  Changing  brushes.  Before  exciter 
or  generator  brushes  are  changed  while 
the  generator  is  in  service,  the  exciter  or 
generator  field  shall  be  checked  to 
determine  whether  a  ground  condition 
exists.  The  brushes  may  not  be  changed 
while  the  generator  is  energized  if  a 
ground  condition  exists. 

(3)  Access  and  working  space.  The 
employer  shall  provide  and  maintain 
sufficient  access  and  working  space 
about  electric  equipment  to  permit 
ready  and  safe  operation  and 
maintenance  of  such  equipment  by 
employees. 

Note  to  paragraph  (v)(3)  of  this  section: 
American  National  Standard  National 
Electrical  Safety  Code,  ANSI/IEEE  C2-2012 


contains  guidelines  for  the  dimensions  of 
access  and  working  space  about  electric 
equipment  in  substations.  Installations 
meeting  the  ANSI  provisions  comply  with 
paragraph  (v)(3)  of  this  section.  The 
Occupational  Safety  and  Health 
Administration  will  determine  whether  an 
installation  that  does  not  conform  to  this 
ANSI  standard  complies  with  paragraph 
(v)(3)  of  this  section  based  on  the  following 
criteria: 

(1)  Whether  the  installation  conforms  to 
the  edition  of  ANSI  C2  that  was  in  effect 
when  the  installation  was  made; 

(2)  Whether  the  configuration  of  the 
installation  enables  employees  to  maintain 
the  minimum  approach  distances, 
established  by  the  employer  under  paragraph 
(l)(3)(i)  of  this  section,  while  the  employees 
are  working  on  exposed,  energized  parts, 
and; 

(3)  Whether  the  precautions  taken  when 
employees  perform  work  on  the  installation 
provide  protection  equivalent  to  the 
protection  provided  by  access  and  working 
space  meeting  ANSI/IEEE  (12-2012. 

(4)  Guarding  of  rooms  and  other 
spaces  containing  electric  supply 
equipment,  (i)  Koom.s  and  other  .sjjaco.s 
in  which  electric  .sujiply  line.s  or 
etjuipinent  are  in.stalled  .shall  meet  the 
refjuinnnent.s  of  ])aragra])h.s  (v)(4)(ii) 
through  (v)(4)(v)  of  this  section  under 
the  following  conditions: 

(A)  Ifexposcid  live  j)art.s  operating  at 
50  to  150  volts  to  grouiul  are  within  2.4 
meters  (8  feet)  of  th(!  ground  or  other 
working  siirfac!!  iiisid!!  the  room  or 
other  space, 

(B)  If  live  parts  o})erating  at  151  to  600 
volts  to  ground  and  lot:ated  within  2.4 
nuiters  (8  feet)  of  the  ground  or  other 
working  .surface  inside  the  room  or 
other  space  are  guarded  only  by 
location,  as  permitted  under  paragraph 
(v)(5)(i)  of  this  section,  or 

(C)  If  live  parts  operating  at  more  than 
600  volts  to  ground  are  within  the  room 
or  other  space,  unless: 

(1)  The  live  parts  are  enclosed  within 
grounded,  metal-enclosed  equipment 
whose  only  openings  are  designed  so 
that  foreign  objects  inserted  in  these 
openings  will  be  deflected  from 
energized  parts,  or 

(2)  The  live  parts  are  installed  at  a 
height,  above  ground  and  any  other 
working  surface,  that  provides 
protection  at  the  voltage  on  the  live 
parts  corresponding  to  the  protection 
provided  by  a  2.4-meter  (8-foot)  height 
at  50  volts. 

(ii)  Fences,  screens,  partitions,  or 
walls  shall  enclose  the  rooms  and  other 
spaces  so  as  to  minimize  the  possibility 
that  unqualified  persons  will  enter. 

(iii)  Unqualified  persons  may  not 
enter  the  rooms  or  other  spaces  while 
the  electric  supply  lines  or  equipment 
are  energized. 
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(iv)  The  employer  shall  display  signs 
at  entrances  to  the  rooms  and  other 
spaces  warning  unqualified  persons  to 
keep  out. 

(v)  The  employer  shall  keep  each 
entrance  to  a  room  or  other  space 
locked,  unless  the  entrance  is  under  the 
observation  of  a  person  who  is  attending 
the  room  or  other  space  for  the  purpose 
of  preventing  unqualified  employees 
from  entering. 

(5)  Guarding  of  energized  parts,  (i) 

The  employer  shall  provide  guards 
around  all  live  parts  operating  at  more 
than  150  volts  to  ground  without  an 
insulating  covering  unless  the  location 
of  the  live  parts  gives  sufficient 
clearance  (horizontal,  vertical,  or  both) 
to  minimize  the  possibility  of  accidental 
employee  contact. 

Note  to  paragraph  (v)(5)(i):  American 
National  Standard  National  Electrical  Safety 
Code,  ANSI/IEEE  C2-2002  contains 
guidelines  for  the  dimensions  of  clearance 
distances  about  electric  equipment  in 
substations.  Installations  meeting  the  ANSI 
provisions  comply  with  paragraph  (v)(5)(i)  of 
this  section.  The  Occupational  Safety  and 
Health  Administration  will  determine 
whether  an  installation  that  does  not  conform 
to  this  ANSI  standard  complies  with 
paragraph  (v)(5)(i)  of  this  section  based  on 
the  following  criteria: 

(1)  Whether  the  installation  conforms  to 
the  edition  of  ANSI  C2  that  was  in  effect 
when  the  installation  was  made; 

(2)  Whether  each  employee  is  isolated  from 
energized  parts  at  the  point  of  closest 
approach:  and 

(3)  Whether  the  precautions  taken  when 
employees  perform  work  on  the  installation 
provide  protection  equivalent  to  the 
protection  provided  by  horizontal  and 
vertical  clearances  meeting  ANSI/IEEE  C2- 
2002. 

(ii)  Except  for  fuse  replacement  and 
other  necessary  access  by  qualified 
persons,  the  employer  shall  maintain 
guarding  of  energized  parts  within  a 
compartment  during  operation  and 
maintenance  functions  to  prevent 
accidental  contact  with  energized  parts 
and  to  prevent  dropped  tools  or  other 
equipment  from  contacting  energized 
parts. 

(iii)  Before  guards  are  removed  from 
energized  equipment,  the  employer 
shall  install  barriers  around  the  work 
area  to  prevent  employees  who  are  not 
working  on  the  equipment,  but  who  are 
in  the  area,  from  contacting  the  exposed 
live  parts. 

(6)  Water  or  steam  spaces.  The 
following  requirements  apply  to  work  in 
water  and  steam  spaces  associated  with 
boilers: 

(i)  A  designated  employee  shall 
inspect  conditions  before  work  is 
permitted  and  after  its  completion.  Eye 
protection,  or  full  face  protection  if 


necessary,  shall  be  worn  at  all  times 
when  condenser,  heater,  or  boiler  tubes 
are  being  cleaned. 

(ii)  Where  it  is  necessary  for 
employees  to  work  near  tube  ends 
during  cleaning,  shielding  shall  be 
installed  at  the  tube  ends. 

(7)  Chemical  cleaning  of  boilers  and 
pressure  vessels.  The  following 
requirements  apply  to  chemical 
cleaning  of  boilers  and  pressure  vessels: 

(i)  Areas  where  chemical  cleaning  is 
in  progress  shall  be  cordoned  off  to 
restrict  access  during  cleaning.  If 
flammable  liquids,  gases,  or  vapors  or 
combustible  materials  will  be  used  or 
might  be  produced  during  the  cleaning 
process,  the  following  requirements  also 

apply: 

(A)  The  area  shall  be  posted  with 
signs  restricting  entry  and  warning  of 
the  hazards  of  fire  and  explosion;  and 

(B)  Smoking,  welding,  and  other 
possible  ignition  sources  are  prohibited 
in  these  restricted  areas. 

(ii)  The  number  of  personnel  in  the 
restricted  area  shall  be  limited  to  those 
necessary  to  accomplish  the  task  safely. 

(iii)  There  shall  be  ready  access  to 
water  or  showers  for  emergency  use. 

Note  to  paragraph  (v)(7)(iii):  See 
§  1910.141  for  requirements  that  apply  to  the 
water  supply  and  to  washing  facilities. 

(iv)  Employees  in  restricted  areas 
shall  wear  protective  equipment 
meeting  the  requirements  of  Subpart  I  of 
this  part  and  including,  but  not  limited 
to,  protective  clothing,  boots,  goggles, 
and  gloves. 

(8)  Chlorine  systems,  (i)  Chlorine 
system  enclosures  shall  be  posted  with 
signs  restricting  entry  and  warning  of 
the  hazard  to  health  and  the  hazards  of 
fire  and  explosion. 

Note  to  paragraph  (v)(8)(i):  See  Subpart  Z 
of  this  part  for  requirements  necessary  to 
protect  the  health  of  employees  from  the 
effects  of  chlorine. 

(ii)  Only  designated  employees  may 
enter  the  restricted  area.  Additionally, 
the  number  of  personnel  shall  be 
limited  to  those  necessary  to  accomplish 
the  task  safely. 

(iii)  Emergency  repair  kits  shall  be 
available  near  the  shelter  or  enclosure  to 
allow  for  the  prompt  repair  of  leaks  in 
chlorine  lines,  equipment,  or  containers. 

(iv)  Before  repair  procedures  are 
started,  chlorine  tanks,  pipes,  and 
equipment  shall  be  purged  with  dry  air 
and  isolated  from  other  sources  of 
chlorine. 

(v)  The  employer  shall  ensure  that 
chlorine  is  not  mixed  with  materials 
that  would  react  with  the  chlorine  in  a 
dangerously  exothermic  or  other 
hazardous  manner. 

(9)  Boilers,  (i)  Before  internal  furnace 
or  ash  hopper  repair  work  is  started. 


overhead  areas  shall  be  inspected  for 
possible  falling  objects.  If  the  hazard  of 
falling  objects  exists,  overhead 
protection  such  as  planking  or  nets  shall 
be  provided. 

(ii)  When  opening  an  operating  boiler 
door,  employees  shall  stand  clear  of  the 
opening  of  the  door  to  avoid  the  heat 
blast  and  gases  which  may  escape  from 
the  boiler. 

(10)  Turbine  generators,  (i)  Smoking 
and  other  ignition  sources  are 
prohibited  near  hydrogen  or  hydrogen 
sealing  systems,  and  signs  warning  of 
the  danger  of  explosion  and  fire  shall  be 
posted. 

(11)  Excessive  hydrogen  makeup  or 
abnormal  loss  of  pressure  shall  be 
considered  as  an  emergency  and  shall 
be  corrected  immediately. 

(iii)  A  sufficient  quantity  of  inert  gas 
shall  be  available  to  purge  the  hydrogen 
from  the  largest  generator. 

(11)  Coal  and  ash  handling,  (i)  Only 
designated  persons  may  operate  railroad 
equipment. 

(ii)  Before  a  locomotive  or  locomotive 
crane  is  moved,  a  warning  shall  be  given 
to  employees  in  the  area. 

(iii)  Employees  engaged  in  switching 
or  dumping  cars  may  not  use  their  feet 
to  line  up  drawheads. 

(iv)  Drawheads  and  knuckles  may  not 
be  shifted  while  locomotives  or  cars  are 
in  motion. 

(v)  When  a  railroad  car  is  stopped  for 
unloading,  the  car  shall  be  secured  from 
displacement  that  could  endanger 
employees. 

(vi)  An  emergency  means  of  stopping 
dump  operations  shall  be  provided  at 
railcar  dumps. 

(vii)  The  employer  shall  ensure  that 
employees  who  work  in  coal-  or  ash¬ 
handling  conveyor  areas  are  trained  and 
knowledgeable  in  conveyor  operation 
and  in  the  requirements  of  paragraphs 

(v)(ll)(viii)  through  (v)(ll)(xii)  of  this 
section. 

(viii)  Employees  may  not  ride  a  coal¬ 
er  ash-handling  conveyor  belt  at  any 
time.  Employees  may  not  cross  over  the 
conveyor  belt,  except  at  walkways, 
unless  the  conveyor’s  energy  source  has 
been  deenergized  and  has  been  locked 
out  or  tagged  in  accordance  with 
paragraph  (d)  of  this  section. 

(ix)  A  conveyor  that  could  cause 
injury  when  started  may  not  be  started 
until  personnel  in  the  area  are  alerted  by 
a  signal  or  by  a  designated  person  that 
the  conveyor  is  about  to  start. 

(x)  If  a  conveyor  that  could  cause 
injury  when  started  is  automatically 
controlled  or  is  controlled  from  a  remote 
location,  an  audible  device  shall  be 
provided  that  sounds  an  alarm  that  will 
be  recognized  by  each  employee  as  a 
warning  that  the  conveyor  will  start  and 
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that  can  be  clearly  heard  at  all  points 
along  the  conveyor  where  personnel 
may  be  present.  The  warning  device 
shall  be  actuated  by  the  device  starting 
the  conveyor  and  shall  continue  for  a 
period  of  time  before  the  conveyor  starts 
that  is  long  enough  to  allow  employees 
to  move  clear  of  the  conveyor  system.  A 
visual  warning  may  be  used  in  place  of 
the  audible  device  if  the  employer  can 
demonstrate  that  it  will  provide  an 
equally  effective  warning  in  the 
particular  circumstances  involved. 
However  if  the  employer  can 
demonstrate  that  the  system’s  function 
would  be  seriously  hindered  by  the 
required  time  delay,  warning  signs  may 
be  provided  in  place  of  the  audible 
warning  device.  If  the  system  was 
installed  before  January  31,  1995, 
warning  signs  may  be  provided  in  place 
of  the  audible  warning  device  until  such 
time  as  the  conveyor  or  its  control 
system  is  rebuilt  or  rewired.  These 
warning  signs  shall  be  clear,  concise, 
and  legible  and  shall  indicate  that 
conveyors  and  allied  equipment  may  be 
started  at  any  time,  that  danger  exists, 
and  that  personnel  must  keep  clear. 
These  warning  signs  shall  be  provided 
along  the  conveyor  at  areas  not  guarded 
by  position  or  location. 

(xi)  Remotely  and  automatically 
controlled  conveyors,  and  conveyors 
that  have  operating  stations  which  are 
not  manned  or  which  are  beyond  voice 
and  visual  contact  from  drive  areas, 
loading  areas,  transfer  points,  and  other 
locations  on  the  conveyor  path  not 
guarded  by  location,  position,  or  guards 
shall  be  furnished  with  emergency  stop 
buttons,  pull  cords,  limit  switches,  or 
similar  emergency  stop  devices. 
However,  if  the  employer  can 
demonstrate  that  the  design,  function, 
and  operation  of  the  conveyor  do  not 
expose  an  employee  to  hazards,  an 
emergency  stop  device  is  not  required, 

(A)  Emergency  stop  devices  shall  be 
easily  identifiable  in  the  immediate 
vicinity  of  such  locations. 

(B)  An  emergency  stop  device  shall 
act  directly  on  the  control  of  the 
conveyor  involved  and  may  not  depend 
on  the  stopping  of  any  other  equipment. 

(C)  Emergency  stop  devices  shml  be 
installed  so  that  they  cannot  be 
overridden  from  other  locations. 

(xii)  Where  coal-handling  operations 
may  produce  a  combustible  atmosphere 
from  fuel  sources  or  from  flammable 
gases  or  dust,  sources  of  ignition  shall 
be  eliminated  or  safely  controlled  to 
prevent  ignition  of  the  combustible 
atmosphere. 

Note  to  paragraph  (vKHKxii):  Locations 
that  are  hazardous  because  of  the  presence  of 
combustible  dust  are  classified  as  Class  II 
hazardous  locations.  See  §1910.307. 


(xiii)  An  employee  may  not  work  on 
or  beneath  overhanging  coal  in  coal 
bunkers,  coal  silos,  or  coal  storage  areas, 
unless  the  employee  is  protected  from 
all  hazards  posed  by  shifting  coal. 

(xiv)  An  employee  entering  a  bunker 
or  silo  to  dislodge  the  contents  shall 
wear  a  body  harness  with  lifeline 
attached.  The  lifeline  shall  be  secured  to 
a  fixed  support  outside  the  bunker  and 
shall  be  attended  at  all  times  by  an 
employee  located  outside  the  bunker  or 
facility. 

(12)  Hydroplants  and  equipment. 
Employees  working  on  or  close  to  water 
gates,  valves,  intakes,  forebays,  flumes, 
or  other  locations  where  increased  or 
decreased  water  flow  or  levels  may  pose 
a  significant  hazard  shall  be  warned  and 
shall  vacate  such  dangerous  areas  before 
water  flow  changes  are  made. 

(w)  Special  conditions.  (1)  Capacitors. 
The  following  additional  requirements 
apply  to  work  on  capacitors  and  on 
lines  connected  to  capacitors. 

Note  to  paragraph  (w)(l):  See  paragraphs 
(m)  and  (n)  of  this  section  for  requirements 
pertaining  to  the  deenergizing  and  grounding 
of  capacitor  installations. 

(1)  Before  employees  work  on 
capacitors,  the  employer  shall 
disconnect  the  capacitors  from 
energized  sources  and  short  circuit  the 
capacitors.  The  employer  shall  ensure 
that  the  employee  short  circuiting  the 
capacitors  waits  at  least  5  minutes  from 
the  time  of  disconnection  before 
applying  the  short  circuit, 

(ii)  Before  employees  handle  the 
units,  the  employer  shall  short  circuit 
each  unit  in  series-parallel  capacitor 
banks  between  all  terminals  and  the 
capacitor  case  or  its  rack.  If  the  cases  of 
capacitors  are  on  ungroimded  substation 
racks,  the  employer  shall  bond  the  racks 
to  ground. 

(iii)  The  employer  shall  short  circuit 
any  line  connected  to  capacitors  before 
the  line  is  treated  as  deenergized. 

(2)  Current  transformer  secondaries. 
The  employer  shall  ensure  that 
employees  do  not  open  the  secondary  of 
a  current  transformer  while  the 
transformer  is  energized.  If  the  employer 
cannot  deenergize  the  primary  of  the 
current  transformer  before  employees 
perform  work  on  an  instrument,  a  relay, 
or  other  section  of  a  current  transformer 
secondary  circuit,  the  employer  shall 
bridge  the  circuit  so  that  the  current 
transformer  secondary  does  not 
experience  an  open-circuit  condition. 

(3)  Series  streetlighting,  (i)  If  the  open- 
circuit  voltage  exceeds  600  volts,  the 
employer  shall  ensure  that  employees 
work  on  series  streetlighting  circuits  in 
accordance  with  paragraph  (q)  or  (t)  of 
this  section,  as  appropriate. 


(ii)  Before  any  employee  opens  a 
series  loop,  the  employer  shall 
deenergize  the  streetlighting  transformer 
and  isolate  it  from  the  source  of  supply 
or  shall  bridge  the  loop  to  avoid  an 
open-circuit  condition. 

(4)  Illumination.  The  employer  shall 
provide  sufficient  illumination  to  enable 
the  employee  to  perform  the  work 
safely. 

(5)  Protection  against  drowning,  (i) 
Whenever  an  employee  may  be  pulled 
or  pushed,  or  might  fall,  into  water 
where  the  danger  of  drowning  exists, 
the  employer  shall  provide  the 
employee  with,  and  shall  ensure  that 
the  employee  uses,  a  U.S.  Coast  Guard- 
approved  personal  flotation  device. 

(ii)  The  employer  shall  maintain  each 
personal  flotation  device  in  safe 
condition  and  shall  inspect  each 
personal  flotation  device  frequently 
enough  to  ensure  that  it  does  not  have 
rot,  mildew,  water  saturation,  or  any 
other  condition  that  could  render  the 
device  unsuitable  for  use. 

(iii)  An  employee  may  cross  streams 
or  other  bodies  of  water  only  if  a  safe 
means  of  passage,  such  as  a  bridge,  is 
available. 

(6)  Employee  protection  in  public 
work  areas,  (i)  Traffic-control  signs  and 
traffic-control  devices  used  for  the 
protection  of  employees  shall  meet 

§  1926.200(g)(2)  of  this  chapter. 

(ii)  Before  employees  begin  work  in 
the  vicinity  of  vehicular  or  pedestrian 
traffic  that  may  endanger  them,  the 
employer  shall  place  warning  signs  or 
flags  and  other  traffic-control  devices  in 
conspicuous  locations  to  alert  and 
channel  approaching  traffic. 

(iii)  The  employer  shall  use  barricades 
where  additional  employee  protection  is 
necessary. 

(iv)  The  employer  shall  protect 
excavated  areas  with  barricades. 

(v)  The  employer  shall  display 
warning  lights  prominently  at  night. 

(7)  Backfeed.  When  there  is  a 
possibility  of  voltage  backfeed  from 
sources  of  cogeneration  or  from  the 
secondary  system  (for  example, 
backfeed  from  more  than  one  energized 
phase  feeding  a  common  load),  the 
requirements  of  paragraph  (1)  of  this 
section  apply  if  employees  will  work 
the  lines  or  equipment  as  energized,  and 
the  requirements  of  paragraphs  (m)  and 
(n)  of  this  section  apply  if  employees 
will  work  the  lines  or  equipment  as 
deenergized. 

(8)  Lasers.  The  employer  shall  install, 
adjust,  and  operate  laser  equipment  in 
accordance  with  §  1926.54  of  this 
chapter. 

(9)  Hydraulic  fluids.  Hydraulic  fluids 
used  for  the  insulated  sections  of 
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equipment  shall  provide  insulation  for 
the  voltage  involved. 

(x)  Definitions. 

Affected  employee.  An  employee 
whose  job  requires  him  or  her  to  operate 
or  use  a  machine  or  equipment  on 
which  servicing  or  maintenance  is  being 
performed  under  lockout  or  tagout,  or 
whose  job  requires  him  or  her  to  work 
in  an  area  in  which  such  servicing  or 
maintenance  is  being  performed. 

Attendant.  An  employee  assigned  to 
remain  immediately  outside  the 
entrance  to  an  enclosed  or  other  space 
to  render  assistance  as  needed  to 
employees  inside  the  space. 

Autnorized  employee.  An  employee 
who  locks  out  or  tags  out  machines  or 
equipment  in  order  to  perform  servicing 
or  maintenance  on  that  machine  or 
equipment.  An  affected  employee 
becomes  an  authorized  employee  when 
that  employee’s  duties  include 
performing  servicing  or  maintenance 
covered  under  this  section. 

Automatic  circuit  recloser.  A  self- 
controlled  device  for  automatically 
interrupting  and  reclosing  an 
alternating-current  circuit,  with  a 
predetermined  sequence  of  opening  and 
reclosing  followed  by  resetting,  hold 
closed,  or  lockout. 

Barricade.  A  physical  obstruction 
such  as  tapes,  cones,  or  A-frame  type 
wood  or  metal  structures  that  provides 
a  warning  about,  and  limits  access  to,  a 
hazardous  area. 

Barrier.  A  physical  obstruction  that 
prevents  contact  with  energized  lines  or 
equipment  or  prevents  unauthorized 
access  to  a  work  area. 

Bond.  The  electrical  interconnection 
of  conductive  parts  designed  to 
maintain  a  common  electric  potential. 

Bus.  A  conductor  or  a  group  of 
conductors  that  serve  as  a  common 
connection  for  two  or  more  circuits. 

Bushing.  An  insulating  structure  that 
includes  a  through  conductor  or  that 
provides  a  passageway  for  such  a 
conductor,  and  that,  when  mounted  on 
a  barrier,  insulates  the  conductor  from 
the  barrier  for  the  purpose  of  conducting 
current  from  one  side  of  the  barrier  to 
the  other. 

Cable.  A  conductor  with  insulation, 
or  a  stranded  conductor  with  or  without 
insulation  and  other  coverings  (single¬ 
conductor  cable),  or  a  combination  of 
conductors  insulated  from  one  another 
(multiple-conductor  cable). 

Cable  sheath.  A  conductive  protective 
covering  applied  to  cables. 

Note  to  the  definition  of  “cable  sheath”:  A 
cable  sheath  may  consist  of  multiple  layers 
one  or  more  of  which  is  conductive. 

Circuit.  A  conductor  or  system  of 
conductors  through  which  an  electric 
current  is  intended  to  flow. 


Clearance  (between  objects).  The  clear 
distance  between  two  objects  measured 
surface  to  surface. 

Clearance  (for  work).  Authorization  to 
perform  specified  work  or  permission  to 
enter  a  restricted  area. 

Communication  lines.  (See  Lines;  (1) 
Communication  lines.) 

Conductor.  A  material,  usually  in  the 
form  of  a  wire,  cable,  or  bus  bar,  used 
for  carrying  an  electric  current. 

Contract  employer.  An  employer, 
other  than  a  host  employer,  Aat 
performs  work  covered  by  this  section 
under  contract. 

Covered  conductor.  A  conductor 
covered  with  a  dielectric  having  no 
rated  insulating  strength  or  having  a 
rated  insulating  strength  less  than  the 
voltage  of  the  circuit  in  which  the 
conductor  is  used. 

Current-carrying  part.  A  conducting 
part  intended  to  be  connected  in  an 
electric  circuit  to  a  source  of  voltage. 
Non-current-carrying  parts  are  those  not 
intended  to  be  so  connected. 

Deenergized.  Free  from  any  electrical 
connection  to  a  source  of  potential 
difference  and  from  electric  charge;  not 
having  a  potential  that  is  different  from 
the  potential  of  the  earth. 

Note  to  the  definition  of  “deenergized”: 

The  term  applies  only  to  current-carrying 
parts,  which  are  sometimes  energized  (alive). 

Designated  employee  (designated 
person).  An  employee  (or  person)  who 
is  assigned  by  the  employer  to  perform 
specific  duties  under  the  terms  of  this 
section  and  who  has  sufficient 
knowledge  of  the  construction  and 
operation  of  the  equipment,  and  the 
hazards  involved,  to  perform  his  or  her 
duties  safely. 

Electric  line  truck.  A  truck  used  to 
transport  personnel,  tools,  and  material 
for  electric  supply  line  work. 

Electric  supply  equipment.  Equipment 
that  produces,  modifies,  regulates, 
controls,  or  safeguards  a  supply  of 
electric  energy. 

Electric  supply  lines.  (See  Lines;  (2) 
Electric  supply  lines.) 

Electric  utility.  An  organization 
responsible  for  the  installation, 
operation,  or  maintenance  of  an  electric 
supply  system. 

Enclosed  space.  A  working  space, 
such  as  a  manhole,  vault,  tunnel,  or 
shaft,  that  has  a  limited  means  of  egress 
or  entry,  that  is  designed  for  periodic 
employee  entry  under  normal  operating 
conditions,  and  that,  under  normal 
conditions,  does  not  contain  a 
hazardous  atmosphere,  but  may  contain 
a  hazardous  atmosphere  under 
abnormal  conditions. 

Note  to  the  definition  of  “enclosed  space”: 
The  Occupational  Safety  and  Health 


Administration  does  not  consider  spaces  that 
are  enclosed  but  not  designed  for  employee 
entry  under  normal  operating  conditions  to 
be  enclosed  spaces  for  the  purposes  of  this 
section.  Similarly,  the  Occupational  Safety 
and  Health  Administration  does  not  consider 
spaces  that  are  enclosed  and  that  are 
expected  to  contain  a  hazardous  atmosphere 
to  be  enclosed  spaces  for  the  purposes  of  this 
section.  Such  spaces  meet  the  definition  of 
permit  spaces  in  §  1910.146,  and  entry  into 
them  must  conform  to  that  standard. 

Energized  (alive,  live).  Electrically 
connected  to  a  source  of  potential 
difference,  or  electrically  charged  so  as 
to  have  a  potential  significantly 
different  from  that  of  earth  in  the 
vicinity. 

Energy  isolating  device.  A  physical 
device  that  prevents  the  transmission  or 
release  of  energy,  including,  but  not 
limited  to,  the  following:  a  manually 
operated  electric  circuit  breaker,  a 
disconnect  switch,  a  manually  operated 
switch,  a  slide  gate,  a  slip  blind,  a  line 
valve,  blocks,  and  any  similar  device 
with  a  visible  indication  of  the  position 
of  the  device.  (Push  buttons,  selector 
switches,  and  other  control-circuit-type 
devices  are  not  energy  isolating 
devices.) 

Energy  source.  Any  electrical, 
mechanical,  hydraulic,  pneumatic, 
chemical,  nuclear,  thermal,  or  other 
energy  source  that  could  cause  injury  to 
employees. 

Entry  (as  used  in  paragraph  (e)  of  this 
section).  The  action  by  which  a  person 
passes  through  an  opening  into  an 
enclosed  space.  Entry  includes  ensuing 
work  activities  in  that  space  and  is 
considered  to  have  occurred  as  soon  as 
any  part  of  the  entrant’s  body  breaks  the 
plane  of  an  opening  into  the  space. 

Equipment  (electric).  A  general  term 
including  material,  fittings,  devices, 
appliances,  fixtures,  apparatus,  and  the 
like  used  as  part  of  or  in  connection 
with  an  electrical  installation. 

Exposed,  Exposed  to  contact  (as 
applied  to  energized  parts).  Not  isolated 
or  guarded. 

Fall  restraint  system.  A  fall  protection 
system  that  prevents  the  user  from 
falling  any  distance. 

First-aid  training.  Training  in  the 
initial  care,  including  cardiopulmonary 
resuscitation  (which  includes  chest 
compressions,  rescue  breathing,  and,  as 
appropriate,  other  heart  and  lung 
resuscitation  techniques),  performed  by 
a  person  who  is  not  a  medical 
practitioner,  of  a  sick  or  injured  person 
until  definitive  medical  treatment  can 
bo  administered. 

Ground.  A  conducting  connection, 
whether  planned  or  unplanned, 
between  an  electric  circuit  or  equipment 
and  the  earth,  or  to  some  conducting 
body  that  serves  in  place  of  the  earth. 
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Grounded.  Connected  to  earth  or  to 
some  conducting  body  that  serves  in 
place  of  the  earth. 

Guarded.  Covered,  fenced,  enclosed, 
or  otherwise  protected,  by  means  of 
suitable  covers  or  casings,  barrier  rails 
or  screens,  mats,  or  platforms,  designed 
to  minimize  the  possibility,  under 
normal  conditions,  of  dangerous 
approach  or  inadvertent  contact  by 
persons  or  objects. 

Note  to  the  definition  of  “guarded”:  Wires 
that  are  insulated,  but  not  otherwise 
protected,  are  not  guarded. 

Hazardous  atmosphere.  An 
atmosphere  that  may  expose  employees 
to  the  risk  of  death,  incapacitation, 
impairment  of  ability  to  self-rescue  (that 
is,  escape  unaided  from  an  enclosed 
space),  injury,  or  acute  illness  from  one 
or  more  of  the  following  causes; 

(1)  Flammable  gas,  vapor,  or  mist  in 
excess  of  10  percent  of  its  lower 
flammable  limit  (LFL); 

(2)  Airborne  combustible  dust  at  a 
concentration  that  meets  or  exceeds  its 
LFL; 

Note  to  the  definition  of  “hazardous 
atmosphere”  (2):  This  concentration  may  be 
approximated  as  a  condition  in  which  the 
dust  obscmes  vision  at  a  distance  of  1.52 
meters  (5  feet)  or  less. 

(3)  Atmospheric  oxygen  concentration 
below  19.5  percent  or  above  23.5 
percent; 

(4)  Atmospheric  concentration  of  any 
substance  for  which  a  dose  or  a 
permissible  exposure  limit  is  published 
in  Subpart  G,  Occupational  Health  and 
Environmental  Gontrol,  or  in  Subpart  Z, 
Toxic  and  Hazardous  Substances,  of 
this  part  and  which  could  result  in 
employee  exposure  in  excess  of  its  dose 
or  permissible  exposure  limit; 

Note  to  the  definition  of  “hazardous 
atmosphere”  (4):  An  atmospheric 
concentration  of  any  substance  that  is  not 
capable  of  causing  death,  incapacitation, 
impairment  of  ability  to  self-rescue,  injury,  or 
acute  illness  due  to  its  health  effects  is  not 
covered  by  this  provision. 

(5)  Any  other  atmospheric  condition 
that  is  immediately  dangerous  to  life  or 
health. 

Note  to  the  definition  of  “hazardous 
atmosphere”  (5):  For  air  contaminants  for 
which  the  Occupational  Safety  and  Health 
Administration  has  not  determined  a  dose  or 
permissible  exposure  limit,  other  sources  of 
information,  such  as  Material  Safety  Data 
Sheets  that  comply  with  the  Hazard 
(iommunication  Standard,  §  1910.1200, 
published  information,  and  internal 
documents  can  provide  guidance  in 
establishing  acceptable  atmospheric 
conditions. 

High-power  tests.  Tests  in  which  the 
employer  uses  fault  currents,  load 


currents,  magnetizing  currents,  and  line- 
dropping  currents  to  test  equipment, 
either  at  the  equipment’s  rated  voltage 
or  at  lower  voltages. 

High-voltage  tests.  Tests  in  which  the 
employer  uses  voltages  of 
approximately  1,000  volts  as  a  practical 
minimum  and  in  which  the  voltage 
source  has  sufficient  energy  to  cause 
injury. 

High  wind.  A  wind  of  such  velocity 
that  one  or  more  of  the  following 
hazards  would  be  present: 

(1)  The  wind  could  blow  an  employee 
from  an  elevated  location, 

(2)  The  wind  could  cause  an 
employee  or  equipment  handling 
material  to  lose  control  of  the  material, 
or 

(3)  The  wind  would  expose  an 
employee  to  other  hazards  not 
controlled  by  the  standard  involved. 

Note  to  the  definition  of  “high  wind”:  The 
Occupational  Safety  and  Health 
Administration  normally  considers  winds 
exceeding  64.4  kilometers  per  hour  (40  miles 
per  hour),  or  48.3  kilometers  per  hour  (30 
miles  per  hour)  if  the  work  involves  material 
handling,  as  meeting  this  criteria,  unless  the 
employer  takes  precautions  to  protect 
employees  from  the  hazardous  effects  of  the 
wind. 

Host  employer.  An  employer  that 
operates,  or  that  controls  the  operating 
procedures  for,  an  electric  power 
generation,  transmission,  or  distribution 
installation  on  which  a  contract 
employer  is  performing  work  covered  by 
this  section. 

Note  to  the  definition  of  “host  employer”: 
The  Occupational  Safety  and  Health 
Administration  will  treat  the  electric  utility 
or  the  owner  of  the  installation  as  the  host 
employer  if  it  operates  or  controls  operating 
procedures  for  the  installation.  If  the  electric 
utility  or  installation  owner  neither  operates 
nor  controls  operating  procedures  for  the 
installation,  the  Occupational  Safety  and 
Health  Administration  will  treat  the 
employer  that  the  utility  or  owner  has 
contracted  with  to  operate  or  control  the 
operating  procedures  for  the  installation  as 
the  host  employer.  In  no  case  will  there  be 
more  than  one  host  employer. 

Immediately  dangerous  to  life  or 
health  (IDLH).  Any  condition  that  poses 
an  immediate  or  delayed  threat  to  life  or 
that  would  cause  irreversible  adverse 
health  effects  or  that  would  interfere 
with  an  individual’s  ability  to  escape 
unaided  from  a  permit  space. 

Note  to  the  definition  of  “immediately 
dangerous  to  life  or  health”:  Some 
materials — hydrogen  fluoride  gas  and 
cadmium  vapor,  for  example — may  produce 
immediate  transient  effects  that,  even  if 
severe,  may  pass  without  medical  attention, 
but  are  followed  by  sudden,  possibly  fatal 
collapse  12-72  hours  after  exposure.  The 
victim  “feels  normal”  from  recovery  from 


transient  effects  until  collapse.  Such 
materials  in  hazardous  quantities  are 
considered  to  be  “immediately”  dangerous  to 
life  or  health. 

Insulated.  Separated  from  other 
conducting  surfaces  by  a  dielectric 
(including  air  space)  offering  a  high 
resistance  to  the  passage  of  current. 

Note  to  the  definition  of  “insulated”: 

When  any  object  is  said  to  be  insulated,  it  is 
understood  to  be  insulated  for  the  conditions 
to  which  it  normally  is  subjected.  Otherwise, 
it  is,  for  the  purpose  of  this  section, 
uninsulated. 

Insulation  (cable).  Material  relied 
upon  to  insulate  the  conductor  from 
other  conductors  or  conducting  parts  or 
from  ground. 

Isolated.  Not  readily  accessible  to 
persons  unless  special  means  for  access 
are  used. 

Line-clearance  tree  trimmer.  An 
employee  who,  through  related  training 
or  on-the-job  experience  or  both,  is 
familiar  with  the  special  techniques  and 
hazards  involved  in  line-clearance  tree 
trimming. 

Note  1  to  the  definition  of  “line-clearance 
tree  trimmer”:  An  employee  who  is  regularly 
assigned  to  a  line-clearance  tree-trimming 
crew  and  who  is  undergoing  on-the-job 
training  and  who,  in  the  course  of  such 
training,  has  demonstrated  an  ability  to 
perform  duties  safely  at  his  or  her  level  of 
training  and  who  is  under  the  direct 
supervision  of  a  line-clearance  tree  trimmer 
is  considered  to  be  a  line-clearance  tree 
trimmer  for  the  performance  of  those  duties. 

Note  2  to  the  definition  of  “line-clearance 
tree  trimmer”:  A  line-clearance  tree  trimmer 
is  not  considered  to  be  a  “qualified 
employee”  under  this  section  unless  he  or 
she  has  the  training  required  for  a  qualified 
employee  under  paragraph  (a)(2)(ii)  of  this 
section.  However,  under  the  electrical  safety- 
related  work  practices  standard  in  Subpart  S 
of  this  part,  a  line-clearance  tree  trimmer  is 
considered  to  be  a  “qualified  employee”. 

Tree  trimming  performed  by  such  "qualified 
employees”  is  not  subject  to  the  electrical 
safety-related  work  practice  requirements 
contained  in  §§  1910.331  through  1910.335  of 
this  part.  (See  also  the  note  following 
§  1910.332(b)(3)  of  this  part  for  information 
regarding  the  training  an  employee  must 
have  to  be  considered  a  qualified  employee 
under  §§  1910.331  through  1910.335  of  this 
part.) 

Line-clearance  tree  trimming.  The 
pruning,  trimming,  repairing, 
maintaining,  removing,  or  clearing  of 
trees,  or  the  cutting  of  brush,  that  is 
within  the  following  distance  of  electric 
supply  lines  and  equipment: 

(1 )  For  voltages  to  ground  of  50 
kilovolts  or  less — 3.05  meters  (10  feet); 

(2)  For  voltages  to  ground  of  more 
than  50  kilovolts — 3.05  meters  (10  feet) 
plus  0.10  meters  (4  inches)  for  every  10 
kilovolts  over  50  kilovolts. 


Federal  Register/ Vol.  79,  No.  70 /Friday,  April  11,  2014 /Rules  and  Regulations 


20659 


Lines.  (1)  Communication  lines.  The 
conductors  and  their  supporting  or 
containing  structures  which  are  used  for 
public  or  private  signal  or 
communication  service,  and  which 
operate  at  potentials  not  exceeding  400 
volts  to  ground  or  750  volts  between  any 
two  points  of  the  circuit,  and  the 
transmitted  power  of  which  does  not 
exceed  150  watts.  If  the  lines  are 
operating  at  less  than  150  volts,  no  limit 
is  placed  on  the  transmitted  power  of 
the  system.  Under  certain  conditions, 
communication  cables  may  include 
communication  circuits  exceeding  these 
limitations  where  such  circuits  are  also 
used  to  supply  power  solely  to 
communication  equipment. 

Note  to  the  definition  of  “communication 
lines”:  Telephone,  telegraph,  railroad  signal, 
data,  clock,  fire,  police  alarm,  cable 
television,  and  other  systems  conforming  to 
this  definition  are  included.  Lines  used  for 
signaling  purposes,  but  not  included  under 
this  definition,  are  considered  as  electric 
supply  lines  of  the  same  voltage. 

(2)  Electric  supply  lines.  Conductors 
used  to  transmit  electric  energy  and 
their  necessary  supporting  or  containing 
structures.  Signal  lines  of  more  than  400 
volts  are  always  supply  lines  within  this 
section,  and  those  of  less  than  400  volts 
are  considered  as  supply  lines,  if  so  run 
and  operated  throughout. 

Manhole.  A  subsurface  enclosure  that 
personnel  may  enter  and  that  is  used  for 
installing,  operating,  and  maintaining 
submersible  equipment  or  cable. 

Minimum  approach  distance.  The 
closest  distance  an  employee  may 
approach  an  energized  or  a  grounded 
object. 

Note  to  the  definition  of  “minimum 
approach  distance”:  Paragraph  (l)(3)(i)  of  this 
section  requires  employers  to  establish 
minimum  approach  distances. 


Personal  fall  arrest  system.  A  system 
used  to  arrest  an  employee  in  a  fall  from 
a  working  level. 

Qualified  employee  (qualified 
person).  An  employee  (person) 
knowledgeable  in  the  construction  and 
operation  of  the  electric  power 
generation,  transmission,  and 
distribution  equipment  involved,  along 
with  the  associated  hazards. 

Note  1  to  the  definition  of  “qualified 
employee  (qualified  person)”:  An  employee 
must  have  the  training  required  by  (a)(2)(ii) 
of  this  section  to  be  a  qualified  employee. 

Note  2  to  the  definition  of  “qualified 
employee  (qualified  person)”:  Except  under 
(g)(2)(iv)(C)(2)  and  (g)(2)(iv)(C)(3)  of  this 
section,  an  employee  who  is  undergoing  on- 
the-job  training  and  who  has  demonstrated, 
in  the  course  of  such  training,  an  ability  to 
perform  duties  safely  at  his  or  her  level  of 
training  and  who  is  under  the  direct 
supervision  of  a  qualified  person  is  a 
qualified  person  for  the  performance  of  those 
duties. 

Statistical  sparkover  voltage.  A 
transient  overvoltage  level  that  produces 
a  97.72-percent  probability  of  sparkover 
(that  is,  two  standard  deviations  above 
the  voltage  at  which  there  is  a  50- 
percent  probability  of  sparkover). 

Statistical  withstand  voltage.  A 
transient  overvoltage  level  that  produces 
a  0.14-percent  probability  of  sparkover 
(that  is,  three  standard  deviations  below 
the  voltage  at  which  there  is  a  50- 
percent  probability  of  sparkover). 

Switch.  A  device  for  opening  and 
closing  or  for  changing  the  connection 
of  a  circuit.  In  this  section,  a  switch  is 
manually  operable,  unless  otherwise 
stated. 

System  operator.  A  qualified  person 
designated  to  operate  the  system  or  its 
parts. 

Vault.  An  enclosure,  above  or  below 
ground,  that  personnel  may  enter  and 


that  is  used  for  installing,  operating,  or 
maintaining  equipment  or  cable. 

Vented  vault.  A  vault  that  has 
provision  for  air  changes  using  exhaust- 
flue  stacks  and  low-level  air  intakes 
operating  on  pressure  and  temperature 
differentials  that  provide  for  airflow  that 
precludes  a  hazardous  atmosphere  from 
developing. 

Voltage.  The  effective  (root  mean 
square,  or  rms)  potential  difference 
between  any  two  conductors  or  between 
a  conductor  and  ground.  This  section 
expresses  voltages  in  nominal  values, 
unless  otherwise  indicated.  The 
nominal  voltage  of  a  system  or  circuit  is 
the  value  assigned  to  a  system  or  circuit 
of  a  given  voltage  class  for  the  purpose 
of  convenient  designation.  The 
operating  voltage  of  the  system  may 
vary  above  or  below  this  value. 

Work-positioning  equipment.  A  body 
belt  or  body  harness  system  rigged  to 
allow  an  employee  to  be  supported  on 
an  elevated  vertical  surface,  such  as  a 
utility  pole  or  tower  leg,  and  work  with 
both  hands  free  while  leaning. 

Appendix  A  to  §  1910.269 — Flow  Charts 

This  appendix  presents  information,  in  the 
form  of  flow  charts,  that  illustrates  the  scope 
and  application  of  §  1910.269.  This  appendix 
addresses  the  interface  between  §  1910.269 
and  Subpart  S  of  this  Part  (Electrical), 
between  §  1910.269  and  §  1910.146  (Permit- 
required  confined  spaces),  and  between 
§1910.269  and  §1910.147  (The  control  of 
hazardous  energy  (lockout/tagout)).  These 
flow  charts  provide  guidance  for  employers 
trying  to  implement  the  requirements  of 
§  1910.269  in  combination  with  other 
General  Industry  Standards  contained  in  Part 
1910.  Employers  should  always  consult  the 
relevant  standards,  in  conjunction  with  this 
appendix,  to  ensure  compliance  with  all 
applicable  requirements. 

BILLING  CODE  4510-26-P 
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Appendix  A-1  to  §1910.269 — Application  of  §1910.269  and  Subpart  S  of  this  Part  to 

the  Design  of  Electrical  Installations 


'This  chart  applies  to  electrical  installation  design  requirements  only.  See 
Appendix  A-2  for  electrical  safety-related  work  practices.  Supplementary  electric 
generating  equipment  that  is  used  to  supply  a  workplace  for  emergency,  standby,  or 
similar  purposes  only  is  not  considered  an  electric  power  generation  installation. 
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Appendix  A-2  to  §1910.269 —  Application  of  §1910.269  and  Subpart  S  of  this  Part  to 
Electrical  Safety-Related  Work  Practices’ 


’This  flowchart  applies  only  to  the  electrical  safety-related  work  practice  and 
training  requirements  in  §1910.269  and  §§1910.332  through  1910.335. 

^This  means  commingled  to  the  extent  that  the  electric  power  generation, 
transmission,  or  distribution  installation  poses  the  greater  hazard. 
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Table  1 --Electrical  Safety  Requirements  in  §1910.269 


Paragraphs  that  Apply  Regardless  of 
Compliance  with  Subpart  S^ 

(a)(2)  and  (a)(3) 

(b) 

(c) 

(d),  for  other  than  electric-shock 
hazards 

{^) 

(0 

(g) 

(h)(1)  and  (h)(2) 

(i)(3)and(i)(4) 

G) 

(1)(5),  (l)(6)(ii),  (l)(6)(iii),  (1)(7),  and 

0X11) 

(n) 

(0) 

(p)(l)  through  (p)(3) 

(q) 

(r) 

(s)(l) 

(t) 

(u)(2)and(u)(6) 

(v)(l),  (v)(2),  and  (v)(6)  through 
(v)(12) 

(w)(2)  through  (w)(6),  (w)(8),  and 
(w)(9) 

Compliance  with  Subpart  S  Will  Comply 
with  These  Paragraphs  of  §1910.269' 

(d),  electric-shock  hazards  only 

(h)(3) 

(i)(2) 

(k) 

(1)(1)  through  (1)(4),  (l)(6)(i),  and(l)(8) 
through  (1)(10) 

(m) 

(P)(4) 

(s)(2) 

(u)(  1 )  and  (u)(3)  through  (u)(5) 

(v)(3)  through  (v)(5) 

I  (w)(l)  and  (w)(7) 

’if  the  electrical  installation  meets  the  requirements  of  §§1910.302  through  1910.308  of 
this  part,  then  the  electrical  installation  and  any  associated  electrical  safety-related  work 
practices  conforming  to  §§1910.332  through  1910.335  of  this  part  are  considered  to 
comply  with  these  provisions  of  §1910.269  of  this  part. 

2 

These  provisions  include  electrical  safety  and  other  requirements  that  must  be  met 
regardless  of  compliance  with  Subpart  S  of  this  part. 
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Appendix  A-3  to  §1910.269 — Application  of  §1910.269  and  Subpart  S  of  this  Part  to 

Tree-Trimming  Operations 


’  3.05  meters  (10  feet)  plus  0.10  meters  (4  inches)  for  every  10  kilovolts  over  50 
kilovolts. 

Note:  Paragraph  (t)  of  §1910.269  contains  additional  requirements  for  work  in 
manholes  and  underground  vaults. 
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Appendix  A-4  to  §1910.269 — Application  of  §§1910.147, 1910.269  and  1910.333  to 
Hazardous  Energy  Control  Procedures  (Lockout/Tagout) 


'if  a  generation,  transmission,  or  distribution  installation  conforms  to  §§1910.302 
through  1910.308,  the  lockout  and  tagging  procedures  of  §  1910.333(b)  may  be  followed 
for  electric-shock  hazards. 

^This  means  commingled  to  the  extent  that  the  electric  power  generation, 
transmission,  or  distribution  installation  poses  the  greater  hazard. 

^Paragraphs  (b)(2)(iii)(D)  and  (b)(2)(iv)(B)  of  §1910.333  still  apply. 

“^Paragraph  (b)  of  §1910.333  applies  to  any  electrical  hazards  from  work  on,  near, 
or  with  electric  conductors  and  equipment. 
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Appendix  A-5  to  §1910.269 — Application  of  §§1910.146  and  1910.269  to  Permit- 
Required  Confined  Spaces 


'Sce  §191 0.1 46(c)  for  general  nonentry  requirements  that  apply  to  all  confined 

spaces. 


Appendix  B  to  §  1910.269 — Working  on 
Exposed  Energized  Parts 

I.  Introduction 

Electric  utilities  design  electric  power 
generation,  transmission,  and  distribution 
installations  to  meet  National  Electrical 
Safety  Code  (NESC),  ANSI  C2,  requirements. 
Electric  utilities  also  design  transmission  and 
distribution  lines  to  limit  line  outages  as 
required  by  system  reliability  criteria  ^  and  to 
withstand  the  maximum  overvoltages 
impressed  on  the  system.  Conditions  such  as 
switching  surges,  faults,  and  lightning  can 
cause  overvoltages.  Electric  utilities  generally 
select  insulator  design  and  lengths  and  the 
clearances  to  structural  parts  so  as  to  prevent 
outages  from  contaminated  line  insulation 
and  during  storms.  Line  insulator  lengths  and 
structural  clearances  have,  over  the  years, 
come  closer  to  the  minimum  approach 
distances  used  by  workers.  As  minimum 
approach  distances  and  structural  clearances 
converge,  it  is  increasingly  important  that 


’  Federal,  State,  and  local  regulatory  bodies  and 
electric  utilities  set  reliability  requirements  that 
limit  the  number  and  duration  of  system  outages. 


system  designers  and  system  operating  and 
maintenance  personnel  understand  the 
concepts  underlying  minimum  approach 
distances. 

The  information  in  this  appendix  will 
assist  employers  in  complying  with  the 
minimum  approach-distance  requirements 
contained  in  §  1910.269{1)(3)  and  (q)(3). 
Employers  must  use  the  technical  criteria 
and  methodology  presented  in  this  appendix 
in  establishing  minimum  approach  distances 
in  accordance  with  §  1910.269(l)(3)(i)  and 
Table  R-3  and  Table  R-8.  This  appendix 
provides  essential  background  information 
and  technical  criteria  for  the  calculation  of 
the  required  minimum  approach  distances 
for  live-line  work  on  electric  power 
generation,  transmission,  and  distribution 
installations. 

Unless  an  employer  is  using  the  maximum 
transient  overvoltages  specified  in  Table  R- 
9  for  voltages  over  72.5  kilovolts,  the 
employer  must  use  persons  knowledgeable  in 
the  techniques  discussed  in  this  appendix, 
and  competent  in  the  field  of  electric 
transmission  and  distribution  system  design, 
to  determine  the  maximum  transient 
overvoltage. 


II.  General 

A.  Definitions.  The  following  definitions 
from  §  1910.269(x)  relate  to  work  on  or  near 
electric  power  generation,  transmission,  and 
distribution  lines  and  equipment  and  the 
electrical  hazards  they  present. 

Exposed.  .  .  .  Not  isolated  or  guarded. 

Guarded.  Covered,  fenced,  enclosed,  or 
otherwise  protected,  by  means  of  suitable 
covers  or  casings,  barrier  rails  or  screens, 
mats,  or  platforms,  designed  to  minimize  the 
possibility,  under  normal  conditions,  of 
dangerous  approach  or  inadvertent  contact 
by  persons  or  objects. 

Note  to  the  definition  of  “guarded”:  Wires 
that  are  insulated,  but  not  otherwise 
protected,  are  not  guarded. 

Insulated.  Separated  from  other  conducting 
surfaces  by  a  dielectric  (including  air  space) 
offering  a  high  resistance  to  the  passage  of 
current. 

Note  to  the  definition  of  “insulated”: 

When  any  object  is  said  to  be  insulated,  it  is 
understood  to  be  insulated  for  the  conditions 
to  which  it  normally  is  subjected.  Otherwise, 
it  is,  for  the  purpose  of  this  section, 
uninsulated. 
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Isolated.  Not  readily  accessible  to  persons 
unless  special  means  for  access  are  used. 

Statistical  sparkover  voltage.  A  transient 
overvoltage  level  that  produces  a  97.72- 
percent  probability  of  sparkover  (that  is,  two 
standard  deviations  above  the  voltage  at 
which  there  is  a  50-percent  probability  of 
sparkover). 

Statistical  mthstand  voltage.  A  transient 
overvoltage  level  that  produces  a  0.14- 
percent  probability  of  sparkover  (that  is, 
three  standard  deviations  below  the  voltage 
at  which  there  is  a  50-percent  probability  of 
sparkover). 

B.  Installations  energized  at  50  to  300 
volts.  The  hazards  posed  by  installations 
energized  at  50  to  300  volts  are  the  same  as 
those  found  in  many  other  workplaces.  That 
is  not  to  say  that  there  is  no  hazard,  but  the 
complexity  of  electrical  protection  required 
does  not  compare  to  that  required  for  high- 
voltage  systems.  The  employee  must  avoid 
contact  with  the  exposed  parts,  and  the 
protective  equipment  used  (such  as  rubber 
insulating  gloves)  must  provide  insulation  for 
the  voltages  involved. 

C.  Exposed  energized  parts  over  300  volts 
AC.  Paragraph  (l)(3)(i)  of  §  1910.269  requires 
the  employer  to  establish  minimum  approach 
distances  no  less  than  the  distances 
computed  by  Table  R-3  for  ac  systems  so  that 
employees  can  work  safely  without  risk  of 
sparkover.^ 

Unless  the  employee  is  using  electrical 
protective  equipment,  air  is  the  insulating 
medium  between  tbe  employee  and 
energized  parts.  Tbe  distance  between  tbe 
employee  and  an  energized  part  must  be 
sufficient  for  the  air  to  withstand  the 
maximum  transient  overvoltage  ibat  can 
reach  the  worksite  under  the  working 
c:onditions  and  practices  the  employee  is 
using.  This  distance  is  the  minimum  air 
insulation  distance,  and  it  is  equal  to  the 
electrical  component  of  the  minimum 
approach  distance. 

Normal  system  design  may  provide  or 
include  a  means  (such  as  lightning  arrestors) 
to  control  maximum  anticipated  transient 
overvoltages,  or  the  employer  may  u.se 
temporary  devices  (portable  protective  gaps) 
or  measures  (sucb  as  preventing  automatic 
circuit  breaker  reclosing)  to  achieve  the  same 
result.  Paragraph  (l)(3)(ii)  of  §  1910.269 
requires  the  employer  to  determine  the 
maximum  anticipated  per-unit  transient 
overvoltage,  phase-to-ground,  through  an 
engineering  analysis  or  assume  a  maximum 
anticipated  per-unit  transient  overvoltage, 
phase-to-ground,  in  accordance  with  Table 
R-9,  which  specifies  the  following 
maximums  for  ac  systems: 

72.6  to  420.0  kilovolts — 3.5  per  unit 
420.1  to  550.0  kilovolts — 3.0  per  unit 


2  Sparkover  is  a  disruptive  electric  discharge  in 
which  an  electric  arc  forms  and  electric  current 
passes  through  air. 


550.1  to  800.0  kilovolts — 2.5  per  unit 

See  paragraph  IV. A. 2,  later  in  this 
appendix,  for  additional  discussion  of 
maximum  transient  overvoltages. 

D.  Types  of  exposures.  Employees  working 
on  or  near  energized  electric  power 
generation,  transmission,  and  distribution 
systems  face  two  kinds  of  exposures:  Phase- 
to-ground  and  phase-to-phase.  The  exposure 
is  phase-to-ground:  (1)  With  respect  to  an 
energized  part,  when  the  employee  is  at 
ground  potential  or  (2)  with  respect  to 
ground,  when  an  employee  is  at  the  potential 
of  the  energized  part  dmring  live-line 
barehand  work.  The  exposure  is  phase-to- 
phase,  with  respect  to  an  energized  part, 
when  an  employee  is  at  the  potential  of 
another  energized  part  (at  a  different 
potential)  during  live-line  barehand  work. 

III.  Determination  of  Minimum  Approach 
Distances  for  AC  Voltages  Greater  Than  300 
Volts 

A.  Voltages  of  301  to  5,000  volts.  Test  data 
generally  forms  the  basis  of  minimum  air 
insulation  distances.  The  lowest  voltage  for 
which  sufficient  test  data  exists  is  5,000 
volts,  and  these  data  indicate  that  the 
minimum  air  insulation  distance  at  that 
voltage  is  20  millimeters  (1  inch).  Because 
the  minimum  air  insulation  distance 
increases  with  increasing  voltage,  and, 
conversely,  decreases  with  decreasing 
voltage,  an  assumed  minimum  air  insulation 
distance  of  20  millimeters  will  protect 
against  sparkover  at  voltages  of  301  to  5,000 
volts.  Thus,  20  millimeters  is  the  electrical 
component  of  the  minimum  approach 
distance  for  these  voltages. 

B.  Voltages  of  5.1  to  72.5  kilovolts.  For 
voltages  from  5.1  to  72.5  kilovolts,  the 
Occupational  Safety  and  Health 
Administration  bases  tbe  methodology  for 
calculating  the  electrical  component  of  the 
minimum  approach  distaiu:e  on  Institute  of 
Elec:trical  and  Elec:tronic  Engineers  (IEEE) 
Standard  4-1995,  Standard  Techniques  for 
High-Voltage  Testing.  Table  1  lists  the  critical 
sparkover  di.stances  from  that  standard  as 
listed  in  IEEE  Std  516-2009,  IEEE  Guide  for 
Maintenance  Methods  on  Energized  Power 
Lines. 


Table  1— Sparkover  Distance  for 
Rod-to-Rod  Gap 


60  Hz  Rod-to-Rod 
sparkover 
(kV  peak) 

Gap  spacing 
from  IEEE  Std 
4-1995 
(cm) 

25  . 

2 

36 . 

3 

46  . 

4 

53 . 

5 

60  . 

6 

70  . 

8 

79  . 

10 

Table  1— Sparkover  Distance  for 
Rod-to-Rod  Gap — Continued 


60  Hz  Rod-to-Rod 
sparkover 
(kV  peak) 

Gap  spacing 
from  IEEE  Std 
4-1995 
(cm) 

86 . 

12 

95 . 

14 

104 . 

16 

112  . 

18 

120  . 

20 

143 . 

25 

167 . 

30 

192  . 

35 

218  . 

40 

243  . 

45 

270  . 

50 

322  . 

60 

Source:  IEEE  Std  516-2009. 

To  use  this  table  to  determine  the  electrical 
component  of  the  minimum  approach 
distance,  the  employer  must  determine  the 
peak  phase-to-ground  transient  overvoltage 
and  select  a  gap  from  the  table  that 
corresponds  to  that  voltage  as  a  withstand 
voltage  rather  than  a  critical  sparkover 
voltage.  To  calculate  the  electrical 
component  of  the  minimum  approach 
distance  for  voltages  between  5  and  72.5 
kilovolts,  use  tbe  following  procedure: 

1.  Divide  the  phase-to-phase  voltage  by  tbe 
.square  root  of  3  to  convert  it  to  a  phase-to- 
ground  voltage. 

2.  Multiply  the  phase-to-groiind  voltage  by 
tbe  square  root  of  2  to  convert  the  rms  value 
of  the  voltage  to  the  peak  phase-to-ground 
voltage. 

3.  Multiply  the  peak  phase-to-ground 
voltage  by  the  maximum  per-unit  transient 
overvoltage,  which,  for  this  voltage  range,  is 
3.0,  as  discussed  later  in  this  appendix.  This 
is  the  maximum  pha.se-to-ground  transient 
overvoltage,  which  corresponds  to  the 
withstand  voltage  for  the  relevant  exposure. 

4.  Divide  the  maximum  phase-to-groimd 
transient  overvoltage  by  0.85  to  determine 
the  corresponding  critical  sparkover  voltage. 
(The  critical  sparkover  voltage  is  3  standard 
deviations  (or  15  percent)  greater  than  the 
withstand  voltage.) 

5.  Determine  the  electrical  component  of 
the  minimum  approach  distance  from  1'able 
1  through  interpolation. 

Table  2  illustrates  bow  to  derive  the 
electrical  component  of  the  minimum 
approach  distance  for  voltages  from  5.1  to 
72.5  kilovolts,  before  the  application  of  any 
altitude  correction  factor,  as  explained  later. 


3  The  withstand  voltage  is  the  voltage  at  which 
sparkover  is  not  likely  to  occur  across  a  specified 
distance.  It  is  the  voltage  taken  at  the  3a  point 
below  the  sparkover  voltage,  assuming  that  the 
sparkover  curve  follows  a  normal  distribution. 
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Table  2— Calculating  the  Electrical  Component  of  MAD  751  V  to  72.5  kV 


Step 

Maximum  system  phase-to-phase  voltage  (kV) 

15 

36 

46 

72.5 

1 .  Divide  by  a/3 . 

2.  Multiply  by  V2 . 

3.  Multiply  by  3.0  . 

4.  Divide  by  0.85 . 

5.  Interpolate  from  Table  1  . 

Electrical  component  of  MAD  (cm)  . 

8.7 

12.2 

36.7 

43.2 

3+(7.2/10)*1 

3.72 

20.8 

29.4 

88.2 

103.7 

14+(8.7/9)*2 

15.93 

26.6 

37.6 

112.7 

132.6 

20+(12.6/23)‘5 

22.74 

41.9 

59.2 

177.6 

208.9 

35+(16.9/26)‘5 

38.25 

C.  Voltages  of  72.6  to  800  kilovolts.  For 
voltages  of  72.6  kilovolts  to  800  kilovolts, 
this  section  bases  the  electrical  component  of 
minimum  approach  distances,  before  the 
application  of  any  altitude  correction  factor, 
on  the  following  formula: 

Equation  1 — For  Voltages  of  72.6  kV  to  800 
kV 

D  =  0.3048(C+  a)  V,-gT 
Where: 

D  =  Electrical  component  of  the  minimum 
approach  distance  in  air  in  meters; 

C  =  a  correction  factor  associated  with  the 
variation  of  gap  sparkover  with  voltage; 


o  =  A  factor  relating  to  the  saturation  of  air 
at  system  voltages  of  345  kilovolts  or 
higher;  ^ 

V/^G  =  Maximum  system  line-to-ground  rms 
voltage  in  kilovolts — it  should  be  the 
“actual”  maximum,  or  the  normal 
highest  voltage  for  the  range  (for 
example,  10  percent  above  the  nominal 
voltage);  and 

T  =  Maximum  transient  overvoltage  factor  in 
per  unit. 

In  Equation  1,  Cis  0.01:  (1)  For  phase-to- 
ground  exposures  that  the  employer  can 
demonstrate  consist  only  of  air  across  the 
approach  distance  (gap)  and  (2)  for  phase-to- 
phase  exposures  if  the  employer  can 
demonstrate  that  no  insulated  tool  spans  the 


gap  and  that  no  large  conductive  object  is  in 
the  gap.  Otherwise,  C  is  0.011. 

In  Equation  1,  the  term  a  varies  depending 
on  whether  the  employee’s  exposure  is 
phase-to-ground  or  phase-to-phase  and  on 
whether  objects  are  in  the  gap.  The  employer 
must  use  the  equations  in  Table  3  to  calculate 
a.  Sparkover  test  data  with  insulation 
spanning  the  gap  form  the  basis  for  the 
equations  for  phase-to-ground  exposures,  and 
sparkover  test  data  with  only  air  in  the  gap 
form  the  basis  for  the  equations  for  phase-to- 
phase  exposures.  The  phase-to-ground 
equations  result  in  slightly  higher  values  of 
a,  and,  consequently,  produce  larger 
minimum  approach  distances,  than  the 
phase-to-phase  equations  for  the  same  value 
of  Vpeak- 


Table  3— Equations  for  Calculating  the  Surge  Factor,  a 


Phase-to-ground  exposures 

Vpeak  =  TugVug  ^2  . 

a . 

Vpeak  =  TugVl-C'^2  . 

a . 

635  kV  or  less 

0 

635.1  to  915  kV 
(Vp,ak-  635)7140,000 

915.1  to  1,050  kV 
(l/p«, *-645)71 35,000 

More  than  1 ,050  kV 

(l//>.«*-675)/1 25,000 

Phase-to-phase  exposures^ 

Vp,ak  =  (1. 35 r^G  +  0.45)Fg.gV2  . 

a . 

630  kV  or  less 

0 

630.1  to  848  kV 
(\/z,^a*-630)/1 55,000 

848.1  to  1,131  kV 
(Fz.,«*-633.6)71 52,207 

Vp,.k  =  (1. 35 Tz^g  +  0.45)Fl.gV2  . 

a . 

1 , 1 3 1 . 1  to  1 ,485  kV  More  than  1 ,485  kV 

( W-628)/1 53,846  ( l/p.„r350.5)/203,666 

■'  Use  the  equations  for  phase-to-ground  exposures  (with  Vp^ak  for  phase-to-phase  exposures)  unless  the  employer  can  demonstrate  that  no  in¬ 
sulated  tool  spans  the  gap  and  that  no  large  conductive  object  is  in  the  gap. 


In  Equation  1,  T  is  the  maximum  transient 
overvoltage  factor  in  per  unit.  As  noted 
earlier,  §  1910.269(l)(3)(ii)  requires  the 
employer  to  determine  the  maximvun 
anticipated  per-unit  transient  overvoltage, 
phase-to-ground,  through  an  engineering 
analysis  or  assume  a  maximum  anticipated 
per-unit  transient  overvoltage,  phase-to- 
ground,  in  accordance  with  Table  R-9.  For 
phase-to-ground  exposures,  the  employer 
uses  this  value,  called  Ti^c,  as  T  in  Equation 
1.  IEEE  Std  516-2009  provides  the  following 
formula  to  calculate  the  phase-to-phase 
maximum  transient  overvoltage,  T^.l,  from 
Tug'- 

Tul=  1.35T/^g  +  0.45 


Test  data  demonstrates  that  the  saturation  factor 
is  greater  than  0  at  peak  voltages  of  about  630 
kilovolts.  Systems  operating  at  345  kilovolts  (or 


For  phase-to-phase  exposures,  the  employer 
uses  this  value  as  T  in  Equation  1. 

D.  Provisions  for  inadvertent  movement. 
The  minimum  approach  distance  must 
include  an  “adder”  to  compensate  for  the 
inadvertent  movement  of  the  worker  relative 
to  an  energized  part  or  the  movement  of  the 
part  relative  to  the  worker.  This  “adder” 
must  account  for  this  possible  inadvertent 
movement  and  provide  the  worker  with  a 
comfortable  and  safe  zone  in  which  to  work. 
Employers  must  add  the  distance  for 
inadvertent  movement  (called  the 
“ergonomic  component  of  the  minimum 
approach  distance”)  to  the  electrical 
component  to  determine  the  total  safe 


maximum  system  voltages  of  362  kilovolts)  can 
have  peak  maximum  transient  overvoltages 


minimum  approach  distances  used  in  live- 
line  work. 

The  Occupational  Safety  and  Health 
Administration  based  the  ergonomic 
component  of  the  minimum  approach 
distance  on  response  time-distance  analysis. 
This  technique  uses  an  estimate  of  the  total 
response  time  to  a  hazardous  incident  and 
converts  that  time  to  the  distance  traveled. 

For  example,  the  driver  of  a  car  takes  a  given 
amount  of  time  to  respond  to  a  “stimulus” 
and  stop  the  vehicle.  The  elapsed  time 
involved  results  in  the  car’s  traveling  some 
distance  before  coming  to  a  complete  stop. 
This  distance  depends  on  the  speed  of  the  car 


exceeding  630  kilovolts.  Table  R-3  sets  equations 
for  calculating  a  based  on  peak  voltage. 
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at  the  time  the  stimulus  appears  and  the 
reaction  time  of  the  driver. 

In  the  case  of  live-line  work,  the  employee 
must  first  perceive  that  he  or  she  is 
approaching  the  danger  zone.  Then,  the 
worker  responds  to  the  danger  and  must 
decelerate  and  stop  all  motion  toward  the 
energized  part.  During  the  time  it  takes  to 
stop,  the  employee  will  travel  some  distance. 
This  is  the  distance  the  employer  must  add 
to  the  electrical  component  of  the  minimum 
approach  distance  to  obtain  the  total  safe 
minimum  approach  distance. 

At  voltages  from  751  volts  to  72.5 
kilovolts,®  the  electrical  component  of  the 
minimum  approach  distance  is  smaller  than 
the  ergonomic  component.  At  72.5  kilovolts, 
the  electrical  component  is  only  a  little  more 
than  0.3  meters  (1  foot).  An  ergonomic 
component  of  the  minimum  approach 


distance  must  provide  for  all  the  worker’s 
unanticipated  movements.  At  these  voltages, 
workers  generally  use  rubber  insulating 
gloves:  however,  these  gloves  protect  only  a 
worker’s  hands  and  arms.  Therefore,  the 
energized  object  must  be  at  a  safe  approach 
distance  to  protect  the  worker’s  face.  In  this 
case,  0.61  meters  (2  feet)  is  a  sufficient  and 
practical  ergonomic  component  of  the 
minimum  approach  distance. 

For  voltages  between  72.6  and  800 
kilovolts,  employees  must  use  different  work 
practices  during  energized  line  work. 
Generally,  employees  use  live-line  tools  (hot 
sticks)  to  perform  work  on  energized 
equipment.  These  tools,  by  design,  keep  the 
energized  part  at  a  constant  distance  from  the 
employee  and,  thus,  maintain  the  appropriate 
minimum  approach  distance  automatically. 


The  location  of  the  worker  and  the  type  of 
work  methods  the  worker  is  using  also 
influence  the  length  of  the  ergonomic 
component  of  the  minimum  approach 
distance.  In  this  higher  voltage  range,  the 
employees  use  work  methods  that  more 
tightly  control  their  movements  than  when 
the  workers  perform  work  using  rubber 
insulating  gloves.  The  worker,  therefore,  is 
farther  from  the  energized  line  or  equipment 
and  must  be  more  precise  in  his  or  her 
movements  just  to  perform  the  work.  For 
these  reasons,  this  section  adopts  an 
ergonomic  component  of  the  minimum 
approach  distance  of  0.31  m  (1  foot)  for 
voltages  between  72.6  and  800  kilovolts. 

Table  4  summarizes  the  ergonomic 
component  of  the  minimum  approach 
distance  for  various  voltage  ranges. 


Table  4— Ergonomic  Component  of  Minimum  Approach  Distance 


Voltage  range  (kV) 

Distance 

m 

ft 

0.301  to  0.750  . 

0.31 

1.0 

0.751  to  72.5 . 

0.61 

2.0 

72.6  to  800  . 

0.31 

1.0 

Note:  The  employer  must  add  this  distance  to  the  electrical  component  of  the  minimum  approach  distance  to  obtain  the  full  minimum  approach 
distance. 


The  ergonomic  component  of  the 
minimum  approach  distance  accounts  for 
errors  in  maintaining  the  minimum  approach 
distance  (which  might  occur,  for  example,  if 
an  employee  misjudges  the  length  of  a 
conductive  object  he  or  she  is  holding),  and 
for  errors  in  judging  the  minimum  approach 
distance.  The  ergonomic  component  also 
accounts  for  inadvertent  movements  by  the 
employee,  such  as  slipping.  In  contrast,  the 
working  position  selected  to  properly 
maintain  the  minimum  approach  distance 
must  account  for  all  of  an  employee’s 
reasonably  likely  movements  and  still  permit 


the  employee  to  adhere  to  the  applicable 
minimum  approach  distance.  (See  Figure  1.) 
Reasonably  likely  movements  include  an 
employee’s  adjustments  to  tools,  equipment, 
and  working  positions  and  all  movements 
needed  to  perform  the  work.  For  example, 
the  employee  should  be  able  to  perform  all 
of  the  following  actions  without  straying  into 
the  minimum  approach  distance: 

•  Adjust  his  or  her  hardhat, 

•  maneuver  a  tool  onto  an  energized  part 
with  a  reasonable  amount  of  overreaching  or 
underreaching. 


•  reach  for  and  handle  tools,  material,  and 
equipment  passed  to  him  or  her,  and 

•  adjust  tools,  and  replace  components  on 
them,  when  necessary  during  the  work 
procedure. 

The  training  of  qualified  employees 
required  under  §  1910.269(a)(2),  and  the  job 
planning  and  briefing  required  under 
§  1910.269(c),  must  address  selection  of  a 
proper  working  position. 

BILLING  CODE  4510-26-P 


®For  voltages  of  50  to  300  volts.  Table  R-3 
specifies  a  minimum  approach  distance  of  “avoid 


contact.”  The  minimmn  approach  distance  for  this 


voltage  range  contains  neither  an  electrical 
component  nor  an  ergonomic  component. 
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Energized  Part 


Minimum 

Approach 

Distance 


Reasonably  Likely 
Movements  of 
Employee 


Figure  1 — Maintaining  the  Minimum  Approach  Distance 


BILLING  CODE  4510-26-C 

E.  Miscellaneous  correction  factors. 
C^hanges  in  the  air  medium  that  forms  the 
insulation  influences  the  strength  of  an  air 
gap.  A  brief  discussion  of  each  factor  follows. 

1 .  Dielectric  strength  of  air.  The  dielectric 
strength  of  air  in  a  uniform  electric  field  at 
standard  atmospheric  conditions  is 


approximately  3  kilovolts  per  millimeter.*’  The  pressure,  temperature,  and  humidity  of 


“For  the  purposes  of  estimating  arc  length, 

§  1910.269  generally  assumes  a  more  conservative 
dielectric  strength  of  10  kilovolts  per  25.4 
millimeters,  consistent  with  assumptions  made  in 
consensus  standards  such  as  the  National  Electrical 
Safety  Code  (IEEE  C2-2012).  The  more  conservative 


the  air,  the  shape,  dimensions,  and 
separation  of  the  electrodes,  and  the 

value  accounts  for  variables  such  as  electrode 
shape,  wave  shape,  and  a  certain  amount  of 
overvoltage. 
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characteristics  of  the  applied  voltage  (wave 
shape)  affect  the  disruptive  gradient. 

2.  Atmospheric  effect.  The  empirically 
determined  electrical  strength  of  a  given  gap 
is  normally  applicable  at  standard 
atmospheric  conditions  (20  °C,  101.3 
kilopascals,  11  grams/cubic  centimeter 
humidity).  An  increase  in  the  density 
(humidity)  of  the  air  inhibits  sparkover  for  a 
given  air  gap.  The  combination  of 
temperature  and  air  pressure  that  results  in 
the  lowest  gap  sparkover  voltage  is  high 
temperature  and  low  pressure.  This 
combination  of  conditions  is  not  likely  to 
occur.  Low  air  pressure,  generally  associated 
with  high  humidity,  causes  increased 
electrical  strength.  An  average  air  pressure 
generally  correlates  with  low  humidity.  Hot 
and  dry  working  conditions  normally  result 
in  reduced  electrical  strength.  The  equations 
for  minimum  approach  distances  in  Table 
R-3  assume  standard  atmospheric 
conditions. 

3.  Altitude.  The  reduced  air  pressure  at 
high  altitudes  causes  a  reduction  in  the 


electrical  strength  of  an  air  gap.  An  employer 
must  increase  the  minimum  approach 
distance  by  about  3  percent  per  300  meters 
(1,000  feet)  of  increased  altitude  for  altitudes 
above  900  meters  (3,000  feet).  Table  R-5 
specifies  the  altitude  correction  factor  that 
the  employer  must  use  in  calculating 
minimum  approach  distances. 

IV.  Determining  Minimum  Approach 
Distances 

A.  Factors  Affecting  Voltage  Stress  at  the 
Worksite 

1.  System  voltage  (nominal).  The  nominal 
system  voltage  range  determines  the  voltage 
for  purposes  of  calculating  minimum 
approach  distances.  The  employer  selects  the 
range  in  which  the  nominal  system  voltage 
falls,  as  given  in  the  relevant  table,  and  uses 
the  highest  value  within  that  range  in  per- 
unit  calculations. 

2.  Transient  overvoltages.  Operation  of 
switches  or  circuit  breakers,  a  fault  on  a  line 
or  circuit  or  on  an  adjacent  circuit,  and 


similar  activities  may  generate  transient 
overvoltages  on  an  electrical  system.  Each 
overvoltage  has  an  associated  transient 
voltage  wave  shape.  The  wave  shape  arriving 
at  the  site  and  its  magnitude  vary 
considerably. 

In  developing  requirements  for  minimum 
approach  distances,  the  Occupational  Safety 
and  Health  Administration  considered  the 
most  common  wave  shapes  and  the 
magnitude  of  transient  overvoltages  found  on 
electric  power  generation,  transmission,  and 
distribution  systems.  The  equations  in  Table 
R-3  for  minimum  approach  distances  use 
per-unit  maximum  transient  overvoltages, 
which  are  relative  to  the  nominal  maximum 
voltage  of  the  system.  For  example,  a 
maximum  transient  overvoltage  value  of  3.0 
per  unit  indicates  that  the  highest  transient 
overvoltage  is  3.0  times  the  nominal 
maximum  system  voltage. 

3.  Typical  magnitude  of  overvoltages. 
Table  5  lists  the  magnitude  of  typical 
transient  overvoltages. 


Table  5— Magnitude  of  Typical  Transient  Overvoltages 


Energized  200-mile  line  without  closing  resistors  . 

Energized  200-mile  line  with  one-step  closing  resistor 

Energized  200-mile  line  with  multistep  resistor . 

Reclosing  with  trapped  charge  one-step  resistor . 

Opening  surge  with  single  restrike . 

Fault  initiation  unfaulted  phase . 

Fault  initiation  adjacent  circuit  . 

Fault  clearing  . 


Cause 


Magnitude 
(per  unit) 


3.5 
2.1 

2.5 
2.2 
3.0 
2.1 
2.5 

1 .7  to  1 .9 


4.  Standard  deviation — air-gap  withstand. 
For  each  air  gap  length  under  the  same 
atmospheric  conditions,  there  is  a  statistical 
variation  in  the  breakdown  voltage.  The 
probability  of  breakdown  against  voltage  has 
a  normal  (Gaussian)  distribution.  The 
standard  deviation  of  this  distribution  varies 
with  the  wave  shape,  gap  geometry,  and 
atmospheric  conditions.  The  withstand 
voltage  of  the  air  gap  is  three  standard 
deviations  (3o)  below  the  critical  sparkover 
voltage.  (The  critical  sparkover  voltage  is  the 
crest  value  of  the  impulse  wave  that,  under 
specified  conditions,  causes  sparkover  50 
percent  of  the  time.  An  impulse  wave  of 
three  standard  deviations  below  this  value, 
that  is,  the  withstand  voltage,  has  a 
probability  of  sparkover  of  approximately  1 
in  1,000.) 

5.  Broken  Insulators.  Tests  show 
reductions  in  the  insulation  strength  of 
insulator  strings  with  broken  skirts.  Broken 
units  may  lose  up  to  70  percent  of  their 
withstand  capacity.  Because  an  employer 
cannot  determine  the  insulating  capability  of 
a  broken  unit  without  testing  it,  the  employer 
must  consider  damaged  units  in  an  insulator 
to  have  no  insulating  value.  Additionally,  the 
presence  of  a  live-line  tool  alongside  an 
insulator  string  with  broken  units  may 
further  reduce  the  overall  insulating  strength. 
The  number  of  good  units  that  must  be 
present  in  a  string  for  it  to  be  “insulated”  as 
defined  by  §  1910.269(x)  depends  on  the 


maximum  overvoltage  possible  at  the 
worksite. 

B.  Minimum  Approach  Distances  Based  on 
Known,  Maximum-Anticipated  Per-Unit 
Transient  Overvoltages 

1.  Determining  the  minimum  approach 
distance  for  AC  systems.  Under 

§  1910.269(l)(3)(ii),  the  employer  must 
determine  the  maximum  anticipated  per-unit 
transient  overvoltage,  phase-to-ground, 
through  an  engineering  analysis  or  must 
assume  a  maximum  anticipated  per-unit 
transient  overvoltage,  phase- to-ground,  in 
accordance  with  Table  R-9.  When  the 
employer  conducts  an  engineering  analysis  of 
the  system  and  determines  that  the  maximum 
transient  overvoltage  is  lower  than  specified 
by  Table  R-9,  the  employer  must  ensure  that 
any  conditions  assumed  in  the  analysis,  for 
example,  that  employees  block  reclosing  on 
a  circuit  or  install  portable  protective  gaps, 
are  present  during  energized  work.  To  ensure 
that  these  conditions  are  present,  the 
employer  may  need  to  institute  new  live- 
work  procedures  reflecting  the  conditions 
and  limitations  set  by  the  engineering 
analysis. 

2.  Calculation  of  reduced  approach 
distance  values.  An  employer  may  take  the 
following  steps  to  reduce  minimum  approach 
distances  when  the  maximum  transient 
overvoltage  on  the  system  (that  is,  the 
maximum  transient  overvoltage  without 
additional  steps  to  control  overvoltages) 


produces  unacceptably  large  minimum 
approach  distances: 

Step  1 .  Determine  the  maximum  voltage 
(with  respect  to  a  given  nominal  voltage 
range)  for  the  energized  part. 

Step  2.  Determine  the  technique  to  use  to 
control  the  maximum  transient  overvoltage. 
(See  paragraphs  IV.C  and  IV.D  of  this 
appendix.)  Determine  the  maximum  transient 
overvoltage  that  can  exist  at  the  worksite 
with  that  form  of  control  in  place  and  with 
a  confidence  level  of  3o.  This  voltage  is  the 
withstand  voltage  for  the  purpose  of 
calculating  the  appropriate  minimum 
approach  distance. 

Step  3.  Direct  employees  to  implement 
procedures  to  ensure  that  the  control 
technique  is  in  effect  during  the  course  of  the 
work. 

Step  4.  Using  the  new  value  of  transient 
overvoltage  in  per  unit,  calculate  the  required 
minimum  approach  distance  from  Table 
R-3. 

C.  Methods  of  Controlling  Possible  Transient 
Overvoltage  Stress  Found  on  a  System 

1.  Introduction.  There  are  several  means  of 
controlling  overvoltages  that  occur  on 
transmission  systems.  For  example,  the 
employer  can  modify  the  operation  of  circuit 
breakers  or  other  switching  devices  to  reduce 
switching  transient  overvoltages. 
Alternatively,  the  employer  can  hold  the 
overvoltage  to  an  acceptable  level  by 
installing  surge  arresters  or  portable 
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protective  gaps  on  the  system.  In  addition, 
the  employer  can  change  the  transmission 
system  to  minimize  the  effect  of  switching 
operations.  Section  4.8  of  IEEE  Std  516-2009 
describes  various  ways  of  controlling,  and 
thereby  reducing,  maximum  transient 
overvoltages. 

2.  Operation  of  circuit  breakers.  ^  The 
maximum  transient  overvoltage  that  can 
reach  the  worksite  is  often  the  result  of 
switching  on  the  line  on  which  employees 
are  working.  Disabling  automatic  reclosing 
during  energized  line  work,  so  that  the  line 
will  not  be  reenergized  after  being  opened  for 
any  reason,  limits  the  maximmn  switching 
surge  overvoltage  to  the  larger  of  the  opening 
surge  or  the  greatest  possible  fault-generated 
surge,  provided  that  the  devices  (for  example, 
insertion  resistors)  are  operable  and  will 
function  to  limit  the  transient  overvoltage 
and  that  circuit  breaker  restrikes  do  not 
occur.  The  employer  must  ensure  the  proper 
functioning  of  insertion  resistors  and  other 
overvoltage-limiting  devices  when  the 
employer’s  engineering  analysis  assumes 
their  proper  operation  to  limit  the 
overvoltage  level.  If  the  employer  cannot 
disable  the  reclosing  featiu-e  (because  of 
system  operating  conditions),  other  methods 
of  controlling  the  switching  surge  level  may 
be  necessary. 

Transient  surges  on  an  adjacent  line, 
particularly  for  double  circuit  construction, 
may  cause  a  significant  overvoltage  on  the 
line  on  which  employees  are  working.  The 
employer’s  engineering  analysis  must 
account  for  coupling  to  adjacent  lines. 

3.  Surge  arresters.  The  use  of  modern  surge 
arresters  allows  a  reduction  in  the  basic 
impulse-insulation  levels  of  much 
transmission  system  equipment.  The  primary 
function  of  early  arresters  was  to  protect  the 
system  insulation  from  the  effects  of 
lightning.  Modern  arresters  not  only  dissipate 
lightning-caused  transients,  but  may  also 
control  many  other  system  transients  caused 
by  switching  or  faults. 

The  employer  may  use  properly  designed 
arresters  to  control  transient  overvoltages 
along  a  transmission  line  and  thereby  reduce 
the  requisite  length  of  the  insulator  string 
and  possibly  the  maximum  transient 
overvoltage  on  the  line.® 

4.  Switching  Restrictions.  Another  form  of 
overvoltage  control  involves  establishing 
switching  restrictions,  whereby  the  employer 
prohibits  the  operation  of  circuit  breakers 
until  certain  system  conditions  are  present. 
The  employer  restricts  switching  by  using  a 
tagging  system,  similar  to  that  used  for  a 
permit,  except  that  the  common  term  used 
for  this  activity  is  a  “hold-off”  or 
“restriction.”  These  terms  indicate  that  the 
restriction  does  not  prevent  operation,  but 


^  The  detailed  design  of  a  circuit  interrupter,  such 
as  the  design  of  the  contacts,  resistor  insertion,  and 
breaker  timing  control,  are  beyond  the  scope  of  this 
appendix.  The  design  of  the  system  generally 
accounts  for  these  features.  This  appendix  only 
discusses  features  that  can  limit  the  maximum 
switching  transient  overvoltage  on  a  system. 

®  Surge  arrester  application  is  beyond  the  scope 
of  this  appendix.  However,  if  the  employer  installs 
the  arrester  near  the  work  site,  the  application 
would  be  similar  to  the  protective  gaps  discussed 
in  paragraph  IV.D  of  this  appendix. 


only  modifies  the  operation  during  the  live- 
work  activity. 

D.  Minimum  Approach  Distance  Based  on 
Control  of  Maximum  Transient  Overvoltage 
at  the  Worksite 

When  the  employer  institutes  control  of 
maximum  transient  overvoltage  at  the 
worksite  by  installing  portable  protective 
gaps,  the  employer  may  calculate  the 
minimum  approach  distance  as  follows; 

Step  1.  Select  the  appropriate  withstand 
voltage  for  the  protective  gap  based  on 
system  requirements  and  an  acceptable 
probability  of  gap  sparkover.® 

Step  2.  Determine  a  gap  distance  that 
provides  a  withstand  voltage  greater  than 
or  equal  to  the  one  selected  in  the  first  step.” 

Step  3.  Use  110  percent  of  the  gap’s  critical 
sparkover  voltage  to  determine  the  phase-to- 
ground  peak  voltage  at  gap  sparkover 

{VppG  Peak). 

Step  4.  Determine  the  maximum  transient 
overvoltage,  phase-to-ground,  at  the  worksite 
from  the  following  formula: 

j,  _  VPFCFeak 

~  VL-ay/l  " 

Step  5.  Use  this  value  of  in  the 
equation  in  Table  R-3  to  obtain  the  minimum 
approach  distance.  If  the  worksite  is  no  more 
than  900  meters  (3,000  feet)  above  sea  level, 
the  employer  may  use  this  value  of  T  to 
determine  the  minimum  approach  distance 
from  Table  7  through  Table  14. 

Note:  All  rounding  must  be  to  the  next 
higher  value  (that  is,  always  round  up). 

Sample  protective  gap  calculations. 

Problem:  Employees  are  to  perform  work 
on  a  500-kilovolt  transmis.sion  line  at  sea 
level  that  is  subject  to  transient  overvoltages 
of  2.4  p.u.  The  maximum  operating  voltage 
of  the  line  is  550  kilovolts.  Determine  the 
length  of  the  protective  gap  that  will  provide 
the  minimum  practical  safe  approach 
distance.  Also,  determine  what  that 
minimum  approach  distance  is. 

Step  1.  Calculate  the  smallest  practical 
maximum  transient  overvoltage  (1.25  times 
the  crest  phase-to-ground  voltage): 


“The  employer  should  check  the  withstand 
voltage  to  ensure  that  it  results  in  a  probability  of 
gap  flashover  that  is  acceptable  from  a  system 
outage  perspective.  (In  other  words,  a  gap  sparkover 
will  produce  a  system  outage.  The  employer  should 
determine  whether  such  an  outage  will  impact 
overall  system  performance  to  an  acceptable 
degree.)  In  general,  the  withstand  voltage  should  be 
at  least  1.25  times  the  maximum  crest  operating 
voltage. 

’“The  manufacturer  of  the  gap  provides,  based  on 
test  data,  the  critical  sparkover  voltage  for  each  gap 
spacing  (for  example,  a  critical  sparkover  voltage  of 
665  kilovolts  for  a  gap  spacing  of  1.2  meters).  The 
withstand  voltage  for  the  gap  is  equal  to  85  percent 
of  its  critical  sparkover  voltage. 

”  Switch  steps  1  and  2  if  the  length  of  the 
protective  gap  is  known. 

’’’IEEE  Std  516-2009  states  that  most  employers 
add  0.2  to  the  calculated  value  of  T  as  an  additional 
safety  factor. 

’“To  eliminate  sparkovers  due  to  minor  system 
disturbances,  the  employer  should  use  a  withstand 
voltage  no  lower  than  1.25  p.u.  Note  that  this  is  a 
practical,  or  operational,  consideration  only.  It  may 
be  feasible  for  the  employer  to  use  lower  values  of 
withstand  voltage. 


550kVx^x\.25  =  56\kV. 

A 

This  value  equals  the  withstand  voltage  of 
the  protective  gap. 

Step  2.  Using  test  data  for  a  particular 
protective  gap,  select  a  gap  that  has  a  critical 
sparkover  voltage  greater  than  or  equal  to; 
561k  V -I- 0.85  =  660kV 

For  example,  if  a  protective  gap  with  a  1.22- 
m  (4.0-foot)  spacing  tested  to  a  critical 
sparkover  voltage  of  665  kilovolts  (crest), 
select  this  gap  spacing. 

Step  3.  The  phase-to-ground  peak  voltage 
at  gap  sparkover  {Vppg  peak)  is  110  percent  of 
the  value  from  the  previous  step: 
665^^X1.10=  732ky 
This  value  corresponds  to  the  withstand 
voltage  of  the  electrical  component  of  the 
minimum  approach  distance. 

Step  4.  Use  this  voltage  to  determine  the 
worksite  value  of  T: 


T  732  .. 

T  = - =  \J  p.u. 

564 

Step  5.  Use  this  value  of  T  in  the  equation 
in  Table  R-3  to  obtain  the  minimum 
approach  distance,  or  look  up  the  minimum 
approach  distance  in  Table  7  through  Table 
14: 

MAD  =  2.29m  (7.6  ft). 


E.  Location  of  Protective  Gaps 

1 .  Adjacent  structures.  The  employer  may 
install  the  protective  gap  on  a  structure 
adjacent  to  the  worksite,  as  this  practice  does 
not  significantly  reduce  the  protection 
afforded  by  the  gap. 

2.  Terminal  stations.  Gaps  installed  at 
terminal  stations  of  lines  or  circuits  provide 
a  level  of  protection;  however,  that  level  of 
protection  may  not  extend  throughout  the 
length  of  the  line  to  the  worksite.  The  use  of 
substation  terminal  gaps  rai.ses  the  possibility 
that  separate  surges  could  enter  the  line  at 
opposite  ends,  each  with  low  enough 
magnitude  to  pass  the  terminal  gaps  without 
sparkover.  When  voltage  surges  occur 
simultaneously  at  each  end  of  a  line  and 
travel  toward  each  other,  the  total  voltage  on 
the  line  at  the  point  where  they  meet  is  the 
arithmetic  sum  of  the  two  surges.  A  gap 
installed  within  0.8  km  (0.5  mile)  of  the 
worksite  will  protect  against  such 
intersecting  waves.  Engineering  studies  of  a 
particular  line  or  system  may  indicate  that 
employers  can  adequately  protect  employees 
by  installing  gaps  at  even  more  distant 
locations.  In  any  event,  unless  using  the 
default  values  for  T  from  Table  R-9,  the 
employer  must  determine  T  at  the  worksite. 

3.  Worksite.  If  the  employer  installs 
protective  gaps  at  the  worksite,  the  gap 
setting  establishes  the  worksite  impulse 
insulation  strength.  Lightning  strikes  as  far  as 
6  miles  from  the  worksite  can  cause  a  voltage 
surge  greater  than  the  gap  withstand  voltage, 
and  a  gap  sparkover  can  occur.  In  addition, 
the  gap  can  sparkover  from  overvoltages  on 
the  line  that  exceed  the  withstand  voltage  of 
the  gap.  Consequently,  the  employer  must 
protect  employees  from  hazards  resulting 
from  any  sparkover  that  could  occur. 
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F.  Disabling  automatic  reclosing.  There  are 
two  reasons  to  disable  the  automatic¬ 
reclosing  feature  of  circuit-interrupting 
devices  while  employees  are  performing  live- 
line  work: 

•  To  prevent  reenergization  of  a  circuit 
faulted  during  the  work,  which  could  create 
a  hazard  or  result  in  more  serious  injuries  or 


damage  than  the  injiu^ies  or  damage  produced 
by  the  original  fault; 

•  To  prevent  any  transient  overvoltage 
caused  by  tbe  switching  surge  that  would 
result  if  the  circuit  were  reenergized. 


However,  due  to  system  stability 
considerations,  it  may  not  always  be  feasible 
to  disable  the  automatic-reclosing  feature. 

V.  Minimum  Approach-Distance  Tables 

A.  Legacy  tables.  Employers  may  use  the 
minimum  approach  distances  in  Table  6 
through  Table  13  until  March  31,  2015. 


Table  6— Minimum  Approach  Distances  Until  March  31,  2015 


Voltage  range  phase  to  phase 
(kV) 

Phase-to-ground  exposure 

Phase-to-phase  exposure 

m 

ft 

m 

ft 

0.05  to  1.0  . 

Avoid  Contact 

Avoid  Contact 

1.1  to  15.0  . 

0.64 

0.66 

15.1  to  36.0  . 

0.72 

0.77 

36.1  to  46.0  . 

2.60 

0.77 

2.80 

0.85 

46.1  to  72.5  . 

3.00 

0.90 

3.50 

1.05 

72.6  to  121  . 

3.20 

0.95 

4.30 

1.29 

138  to  145  . 

3.60 

1.09 

4.90 

1.50 

161  to  169  . 

4.00 

1.22 

5.70 

1.71 

230  to  242  . 

5.30 

1.59 

7.50 

2.27 

345  to  362  . 

8.50 

2.59 

12.50 

3.80 

500  to  550  . 

11.30 

3.42 

18.10 

5.50 

765  to  800  . 

14.90 

4.53 

26.00 

7.91 

Note;  The  clear  live-line  tool  distance  must  equal  or  exceed  the  values  for  the  indicated  voltage  ranges. 


Table  7— Minimum  Approach  Distances  Until  March  31,  2015—72.6  to  121.0  kV  With  Overvoltage  Factor 


T  (p.u.) 

Phase-to-ground  exposure 

Phase-to-phase  exposure 

m 

ft 

m 

ft 

2.0  . 

0.74 

2.42 

1.09 

3.58 

2.1  . 

0.76 

2.50 

1.09 

3.58 

2.2  . 

0.79 

2.58 

1.12 

3.67 

2.3  . 

0.81 

2.67 

1.14 

3.75 

2.4  . 

0.84 

2.75 

1.17 

3.83 

2.5  . 

0.84 

2.75 

1.19 

3.92 

2.6  . 

0.86 

2.83 

1.22 

4.00 

2.7  . 

0.89 

2.92 

1.24 

4.08 

2.8  . 

0.91 

3.00 

1.24 

4.08 

2.9  . 

0.94 

3.08 

1.27 

4.17 

3.0  . 

0.97 

3.17 

1.30 

4.25 

Note  1:  The  employer  may  apply  the  distance  specified  in  this  table  only  where  the  employer  determines  the  maximum  anticipated  per-unit 
transient  overvoitage  by  engineering  analysis.  (Table  6  applies  othenvise.) 

Note  2:  The  distances  specified  in  this  table  are  the  air,  bare-hand,  and  live-line  tool  distances. 


Table  8— Minimum  Approach  Distances  Until  March  31, 2015—121.1  to  145.0  kV  With  Overvoltage  Factor 


T  (p.u.) 

Phase-to-ground  exposure 

Phase-to-phase  exposure 

m 

ft 

m 

ft 

2.0  . 

0.84 

2.75 

1.24 

4.08 

2.1  . 

0.86 

2.83 

1.27 

4.17 

2.2  . 

0.89 

2.92 

1.30 

4.25 

2.3  . 

0.91 

3.00 

1.32 

4.33 

2.4  . 

0.94 

3.08 

1.35 

4.42 

2.5  . 

0.97 

3.17 

1.37 

4.50 

2.6  . 

0.99 

3.25 

1.40 

4.58 

2.7  . 

1.02 

3.33 

1.42 

4.67 

2.8  . 

1.04 

3.42 

1.45 

4.75 

2.9  . 

1.07 

3.50 

1.47 

4.83 

3.0  . 

1.09 

3.58 

1.50 

4.92 

Note  1 :  The  employer  may  apply  the  distance  specified  in  this  tabie  only  where  the  employer  determines  the  maximum  anticipated  per-unit 
transient  overvoltage  by  engineering  analysis.  (Table  6  applies  otherwise.) 

Note  2:  The  distances  specified  in  this  tabie  are  the  air,  bare-hand,  and  live-line  tool  distances. 
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Table  9— Minimum  Approach  Distances  Until  March  31, 2015—145.1  to  169.0  kV  With  Overvoltage  Factor 


T  (p.u.) 

Phase-to-ground  exposure 

Phase-to-phase  exposure 

m 

ft 

m 

ft 

2.0  . 

0.91 

1.42 

4.67 

2.1  . 

0.97 

3.17 

1.45 

4.75 

2.2  . 

0.99 

3.25 

1.47 

4.83 

2.3  . 

3.33 

1.50 

4.92 

2.4  . 

1.04 

3.42 

1.52 

2.5  . 

3.50 

1.57 

5.17 

2.6  . 

1.12 

3.67 

1.60 

5.25 

2.7  . 

1.14 

3.75 

1.63 

5.33 

2.8  . 

1.17 

3.83 

1.65 

5.42 

2.9  . 

1.19 

1.68 

5.50 

3.0  . 

1.22 

1.73 

5.67 

Note  1 :  The  employer  may  apply  the  distance  specified  in  this  table  only  where  the  employer  determines  the  maximum  anticipated  per-unit 
transient  overvoltage  by  engineering  analysis.  (Table  6  applies  otherwise.) 

Note  2:  The  distances  specified  in  this  table  are  the  air,  bare-hand,  and  live-line  tool  distances. 


Table  10— Minimum  Approach  Distances  Until  March  31,  2015—169.1  to  242.0  kV  With  Overvoltage  Factor 


T  (p.u.) 

Phase-to-ground  exposure 

Phase-to-phase  exposure 

m 

ft 

m 

ft 

2.0  . 

1.17 

3.83 

1.85 

6.08 

2.1  . 

1.22 

4.00 

1.91 

6.25 

2.2  . 

1.24 

4.08 

1.93 

6.33 

2.3  . 

1.30 

4.25 

1.98 

6.50 

2.4  . 

1.35 

4.42 

2.01 

6.58 

2.5  . 

4.50 

2.06 

6.75 

2.6  . 

1.42 

4.67 

2.11 

6.92 

2.7  . 

1.47 

4.83 

2.13 

2.8  . 

1.50 

4.92 

2.18 

7.17 

2.9  . 

1.55 

5.08 

2.24 

7.33 

3.0  . 

1.60 

5.25 

2.29 

7.50 

Note  1 :  The  employer  may  apply  the  distance  specified  in  this  table  only  where  the  employer  determines  the  maximum  anticipated  per-unit 
transient  overvoltage  by  engineering  analysis.  (Table  6  applies  otherwise.) 

Note  2:  The  distances  specified  in  this  table  are  the  air,  bare-hand,  and  live-line  tool  distances. 


Table  11— Minimum  Approach  Distances  Until  March  31,  2015—242.1  to  362.0  kV  With  Overvoltage  Factor 


T  (p.u.) 

Phase-to-phase  exposure 

m 

ft 

m 

ft 

2.0  . 

1.60 

5.25 

2.62 

8.58 

2.1  . 

1.65 

5.42 

2.69 

8.83 

2.2  . 

1.75 

5.75 

2.79 

9.17 

2.3  . 

1.85 

6.08 

2.90 

9.50 

2.4  . 

1.93 

6.33 

3.02 

9.92 

2.5  . 

2.03 

6.67 

3.15 

10.33 

2.6  . 

2.16 

7.08 

3.28 

10.75 

2.7  . 

2.26 

7.42 

3.40 

11.17 

2.8  . 

2.36 

7.75 

3.53 

11.58 

2.9  . 

2.49 

8.17 

3.68 

12.08 

3.0  . 

2.59 

8.50 

3.81 

12.50 

Note  1:  The  employer  may  apply  the  distance  specified  in  this  table  only  where  the  employer  determines  the  maximum  anticipated  per-unit 
transient  overvoltage  by  engineering  analysis.  (Table  6  applies  otherwise.) 

Note  2:  The  distances  specified  in  this  table  are  the  air,  bare-hand,  and  live-line  tool  distances. 


Table  12— Minimum  Approach  Distances  Until  March  31,  2015—362.1  to  552.0  kV  With  Overvoltage  Factor 


T  (p.u.) 

Phase-to-ground  exposure 

Phase-to-phase  exposure 

m 

ft 

m 

ft 

1.5  . 

1.83 

6.00 

2.24 

7.33 

1.6  . 

1.98 

6.50 

2.67 

8.75 

1.7  . 

2.13 

7.00 

3.10 

10.17 

1.8  . 

2.31 

7.58 

3.53 

11.58 

1.9  . 

2.46 

8.08 

4.01 

13.17 

2.0  . 

2.67 

8.75 

4.52 

14.83 
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Table  12— Minimum  Approach  Distances  Until  March  31,  2015—362.1  to  552.0  kV  With  Overvoltage 

Factor — Continued 


T  (p.u.) 

Phase-to-ground  exposure 

Phase-to-phase  exposure 

m 

ft 

m 

ft 

2.1  . 

2.84 

9.33 

4.75 

15.58 

2.2  . 

3.02 

9.92 

4.98 

16.33 

2.3  . 

3.20 

10.50 

5.23 

17.17 

2.4  . 

3.43 

11.25 

5.51 

18.08 

Note  1:  The  employer  may  apply  the  distance  specified  in  this  table  only  where  the  employer  determines  the  maximum  anticipated  per-unit 
transient  overvoltage  by  engineering  analysis.  (Table  6  applies  otherwise.) 

Note  2:  The  distances  specified  in  this  table  are  the  air,  bare-hand,  and  live-line  tool  distances. 


Table  13— Minimum  Approach  Distances  Until  March  31,  2015—552.1  to  800.0  kV  With  Overvoltage  Factor 


T  (p.u.) 

Phase-to-ground  exposure 

Phase-to-phase  exposure 

m 

ft 

m 

ft 

1.5  . 

2.95 

9.67 

3.68 

12.08 

1.6  . 

3.25 

10.67 

4.42 

14.50 

1.7  . 

3.56 

11.67 

5.23 

17.17 

1.8  . 

3.86 

12.67 

6.07 

19.92 

1.9  . 

4.19 

13.75 

6.99 

22.92 

2.0  . 

4.55 

14.92 

7.92 

26.00 

Note  1:  The  employer  may  apply  the  distance  specified  in  this  table  only  where  the  employer  determines  the  maximum  anticipated  per-unit 
transient  overvoltage  by  engineering  analysis.  (Table  6  applies  otherwise.) 

Note  2:  The  distances  specified  in  this  table  are  the  air,  bare-hand,  and  live-line  tool  distances. 


B.  Alternative  minimum  approach  21  provided  that  the  employer  follows  the 

distances.  Employers  may  use  the  minimum  notes  to  those  tables, 
approach  distances  in  Table  14  through  Table 

Table  14— AC  Minimum  Approach  Distances— 72.6  to  121.0  kV 


T  (p.u.) 

Phase-to-ground  exposure 

Phase-to-phase  exposure 

m 

ft 

m 

ft 

1.5  . 

0.67 

2.2 

0.84 

2.8 

1.6  . 

0.69 

2.3 

0.87 

2.9 

1.7  . 

0.71 

2.3 

0.90 

3.0 

1.8  . 

0.74 

2.4 

0.93 

3.1 

1.9  . 

0.76 

2.5 

0.96 

3.1 

2.0  . 

0.78 

2.6 

0.99 

3.2 

2.1  . 

0.81 

2.7 

1.01 

3.3 

2.2  . 

0.83 

2.7 

1.04 

3.4 

2.3  . 

0.85 

2.8 

1.07 

3.5 

2.4  . 

0.88 

2.9 

1.10 

3.6 

2.5  . 

0.90 

3.0 

1.13 

3.7 

2.6  . 

0.92 

3.0 

1.16 

3.8 

2.7  . 

0.95 

3.1 

1.19 

3.9 

2.8  . 

0.97 

3.2 

1.22 

4.0 

2.9  . 

0.99 

3.2 

1.24 

4.1 

3.0  . 

1.02 

3.3 

1.27 

4.2 

3.1  . 

1.04 

3.4 

1.30 

4.3 

3.2  . 

1.06 

3.5 

1.33 

4.4 

3.3  . 

1.09 

3.6 

1.36 

4.5 

3.4  . 

1.11 

3.6 

1.39 

4.6 

1.13 

3.7 

1.42 

Table  15— AC  Minimum  Approach  Distances— 121.1  to  145.0  kV 


T  (p.u.) 

Phase-to-ground  exposure 

Phase-to-phase  exposure 

m 

ft 

m 

ft 

1.5  . 

0.74 

2.4 

0.95 

3.1 

1.6  . 

0.76 

2.5 

0.98 

3.2 

1.7  . 

0.79 

2.6 

1.02 

3.3 
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Table  15 — AC  Minimum  Approach  Distances — 121.1  to  145.0  kV — Continued 


T  (p.u.) 

Phase-to-ground  exposure 

Phase-to-phase  exposure 

m 

ft 

m 

ft 

1.8  . 

0.82 

2.7 

1.05 

3.4 

1.9  . 

0.85 

2.8 

1.08 

3.5 

2.0  . 

0.88 

2.9 

1.12 

3.7 

2.1  . 

0.90 

3.0 

1.15 

3.8 

2.2  . 

0.93 

3.1 

1.19 

3.9 

2.3  . 

0.96 

3.1 

1.22 

4.0 

2.4  . 

0.99 

3.2 

1.26 

4.1 

2.5  . 

1.02 

3.3 

1.29 

4.2 

2.6  . 

1.04 

3.4 

1.33 

4.4 

2.7  . 

1.07 

3.5 

1.36 

4.5 

2.8  . 

1.10 

3.6 

1.39 

4.6 

2.9  . 

1.13 

3.7 

1.43 

4.7 

3.0  . 

1.16 

3.8 

1.46 

4.8 

3.1  . 

1.19 

3.9 

1.50 

4.9 

3.2  . 

1.21 

4.0 

1.53 

5.0 

3.3  . 

1.24 

4.1 

1.57 

5.2 

3.4  . 

1.27 

4.2 

1.60 

5.2 

3.5  . 

1.30 

4.3 

1.64 

5.4 

Table  16— AC  Minimum  Approach  Distances— 145.1  to  169.0  kV 


T  (p.u.) 

Phase-to-ground  exposure 

Phase-to-phase  exposure 

m 

ft 

m 

ft 

1.5  . 

0.81 

2.7 

1.05 

3.4 

1.6  . 

0.84 

2.8 

1.09 

3.6 

1.7  . 

0.87 

2.9 

1.13 

3.7 

1.8  . 

0.90 

3.0 

1.17 

3.8 

1.9  . 

0.94 

3.1 

1.21 

4.0 

2.0  . 

0.97 

3.2 

1.25 

4.1 

2.1  . 

1.00 

3.3 

1.29 

4.2 

2.2  . 

1.03 

3.4 

1.33 

4.4 

2.3  . 

1.07 

3.5 

1.37 

4.5 

2.4  . 

1.10 

3.6 

1.41 

4.6 

2.5  . 

1.13 

3.7 

1.45 

4.8 

2.6  . 

1.17 

3.8 

1.49 

4.9 

2.7  . 

1.20 

3.9 

1.53 

5.0 

2.8  . 

1.23 

4.0 

1.57 

5.2 

2.9  . 

1.26 

4.1 

1.61 

5.3 

3.0  . 

1.30 

5.4 

3.1  . 

5.6 

3.2  . 

1.36 

5.8 

3.3  . 

6.0 

3.4  . 

1.43 

6.2 

3.5  . 

1.46 

6.4 

Table  17— AC  Minimum  Approach  Distances— 169.1  to  242.0  kV 


T  (p.u.) 

Phase-to-ground  exposure 

Phase-to-phase  exposure 

m 

ft 

m 

ft 

1.5  . 

1.02 

3.3 

1.37 

4.5 

1.6  . 

1.06 

3.5 

1.43 

4.7 

1.7  . 

1.11 

3.6 

1.48 

4.9 

1.8  . 

1.16 

3.8 

1.54 

5.1 

1.9  . 

1.21 

4.0 

1.60 

5.2 

2.0  . 

1.25 

4.1 

1.66 

5.4 

2.1  . 

1.30 

4.3 

1.73 

5.7 

2.2  . 

1.35 

4.4 

1.81 

5.9 

2.3  . 

1.39 

4.6 

1.90 

6.2 

2.4  . 

1.44 

4.7 

1.99 

6.5 

2.5  . 

1.49 

4.9 

2.08 

6.8 

2.6  . 

1.53 

5.0 

2.17 

7.1 

2.7  . 

1.58 

5.2 

2.26 

7.4 

2.8  . 

1.63 

5.3 

2.36 

7.7 

2.9  . 

1.67 

5.5 

2.45 

8.0 

3.0  . 

1.72 

5.6 

2.55 

8.4 
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Table  17— AC  Minimum  Approach  Distances— 169.1  to  242.0  kV— Continued 


T(p.u.) 

Phase-to-ground  exposure 

Phase-to-phase  exposure 

m 

ft 

m 

ft 

3.1  . 

1.77 

5.8 

2.65 

8.7 

3.2  . 

1.81 

5.9 

2.76 

9.1 

3.3  . 

1.88 

6.2 

2.86 

9.4 

3.4  . 

1.95 

6.4 

2.97 

9.7 

3.5  . 

2.01 

6.6 

3.08 

10.1 

Table  18— AC  Minimum  Approach  Distances— 242.1  to  362.0  kV 


T  (p.u.) 

Phase-to-phase  exposure 

m 

ft 

m 

ft 

1.5  . 

1.37 

4.5 

1.99 

6.5 

1.6  . 

1.44 

4.7 

2.13 

7.0 

1.7  . 

1.51 

5.0 

2.27 

7.4 

1.8  . 

1.58 

5.2 

2.41 

7.9 

1.9  . 

1.65 

5.4 

2.56 

8.4 

2.0  . 

1.72 

5.6 

2.71 

8.9 

2.1  . 

1.79 

5.9 

2.87 

9.4 

2.2  . 

1.87 

6.1 

3.03 

9.9 

2.3  . 

1.97 

6.5 

3.20 

10.5 

2.4  . 

2.08 

6.8 

3.37 

11.1 

2.5  . 

2.19 

7.2 

3.55 

11.6 

2.6  . 

2.29 

7.5 

3.73 

12.2 

2.7  . 

2.41 

7.9 

3.91 

12.8 

2.8  . 

2.52 

8.3 

4.10 

13.5 

2.9  . 

2.64 

8.7 

4.29 

14.1 

3.0  . 

2.76 

9.1 

4.49 

14.7 

3.1  . 

2.88 

9.4 

4.69 

15.4 

3.2  . 

3.01 

9.9 

4.90 

16.1 

3.3  . 

3.14 

10.3 

5.11 

16.8 

3.27 

10.7 

5.32 

17.5 

3.41 

11.2 

5.52 

18.1 

Table  19— AC  Minimum  Approach  Distances— 362.1  to  420.0  kV 


T  (p.u.) 

Phase-to-ground  exposure 

Phase-to-phase  exposure 

m 

ft 

m 

ft 

1.5  . 

1.53 

5.0 

2.40 

7.9 

1.6  . 

1.62 

5.3 

2.58 

8.5 

1.7  . 

1.70 

5.6 

2.75 

9.0 

1.8  . 

1.78 

5.8 

2.94 

9.6 

1.9  . 

1.88 

6.2 

3.13 

10.3 

2.0  . 

1.99 

6.5 

3.33 

10.9 

2.1  . 

2.12 

7.0 

3.53 

11.6 

2.2  . 

2.24 

7.3 

3.74 

12.3 

2.3  . 

2.37 

7.8 

3.95 

13.0 

2.4  . 

2.50 

8.2 

4.17 

13.7 

2.5  . 

2.64 

8.7 

4.40 

14.4 

2.6  . 

2.78 

9.1 

4.63 

15.2 

2.7  . 

2.93 

9.6 

4.87 

16.0 

2.8  . 

3.07 

10.1 

5.11 

16.8 

2.9  . 

3.23 

10.6 

5.36 

17.6 

3.0  . 

3.38 

11.1 

5.59 

18.3 

3.1  . 

3.55 

11.6 

5.82 

19.1 

3.2  . 

3.72 

12.2 

6.07 

19.9 

3.3  . 

3.89 

12.8 

6.31 

20.7 

3.4  . 

4.07 

13.4 

6.56 

21.5 

3.5  . 

4.25 

13.9 

6.81 

22.3 
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Table  20— AC  Minimum  Approach  Distances— 420.1  to  550.0  kV 


T  (p.u.) 

Phase-to-ground  exposure 

Phase-to-phase  exposure 

m 

ft 

m 

ft 

1.5  . 

1.95 

6.4 

3.46 

11.4 

1.6  . 

2.11 

6.9 

3.73 

12.2 

1.7  . 

2.28 

7.5 

4.02 

13.2 

1.8  . 

2.45 

8.0 

4.31 

14.1 

1.9  . 

2.62 

8.6 

4.61 

15.1 

2.0  . 

2.81 

9.2 

4.92 

16.1 

2.1  . 

3.00 

9.8 

5.25 

17.2 

2.2  . 

3.20 

10.5 

5.55 

18.2 

2.3  . 

3.40 

11.2 

5.86 

19.2 

2.4  . 

3.62 

11.9 

6.18 

20.3 

2.5  . 

3.84 

12.6 

6.50 

21.3 

2.6  . 

4.07 

13.4 

6.83 

22.4 

2.7  . 

4.31 

14.1 

7.18 

23.6 

2.8  . 

4.56 

15.0 

7.52 

24.7 

2.9  . 

4.81 

15.8 

7.88 

25.9 

3.0  . 

5.07 

16.6 

8.24 

27.0 

Table  21— AC  Minimum  Approach  Distances— 550.1  to  800.0  kV 


T  (p.u.) 

Phase-to-ground  exposure 

Phase-to-phase  exposure 

m 

ft 

m 

ft 

1.5  . 

3.16 

10.4 

5.97 

19.6 

1.6  . 

3.46 

11.4 

6.43 

21.1 

1.7  . 

3.78 

12.4 

6.92 

22.7 

1.8  . 

4.12 

13.5 

7.42 

24.3 

1.9  . 

4.47 

14.7 

7.93 

26.0 

2.0  . 

4.83 

15.8 

8.47 

27.8 

2.1  . 

5.21 

17.1 

29.6 

2.2  . 

5.61 

18.4 

9.58 

31 .4 

2.3  . 

6.02 

19.8 

10.16 

33.3 

6.44 

21.1 

10.76 

35.3 

2.5  . 

6.88 

22.6 

11.38 

37.3 

Notes  to  Table  14  through  Table  21 : 

1.  The  employer  must  determine  the  maximum  anticipated  per-unit  transient  overvoltage,  phase-to-ground,  through  an  engineering  analysis,  as 
required  by  §  1910.269(l)(3)(ii),  or  assume  a  maximum  anticipated  per-unit  transient  overvoltage,  phase-to-ground,  in  accordance  with  Table  R-9. 

2.  For  phase-to-phase  exposures,  the  employer  must  demonstrate  that  no  insulated  tool  spans  the  gap  and  that  no  large  conductive  object  is 
in  the  gap. 

3.  The  worksite  must  be  at  an  elevation  of  900  meters  (3,000  feet)  or  less  above  sea  level. 


Appendix  C  to  §  1910.269 — Protection 
P'rom  Hazardous  DitTerences  in  Pilectric 
Potential 

I.  Introduction 

Ciirront  passing  through  an  impodanco 
impresses  voltage  across  that  impedance. 
Iwen  conductors  have  some,  albeit  low,  value 
of  impedance.  Therefore,  if  a  “grounded” 
object,  such  as  a  crane  or  deenergized  and 
grounded  power  line,  results  in  a  ground 
fault  on  a  power  line,  voltage  is  impressed  on 
that  grounded  object.  The  voltage  impressed 
on  the  grounded  object  depends  largely  on 
the  voltage  on  the  line,  on  the  impedance  of 
the  faulted  conductor,  and  on  the  impedance 
to  “true,”  or  “absolute,”  ground  represented 
by  tbe  object.  If  the  impedance  of  the  object 
causing  the  fault  is  relatively  large,  the 
voltage  impressed  on  the  object  is  essentially 


This  appendix  generally  uses  the  term 
“grounded”  only  with  respect  to  grounding  that  the 
employer  intentionally  installs,  for  example,  the 
grounding  an  employer  installs  on  a  deenergized 


the  ])hase-to-ground  system  voltage. 

However,  even  faults  to  grounded  power 
liiujs  or  to  well  grounded  transmission 
towers  or  .sidrstation  structures  (which  have 
r(!latively  low  values  of  impedance  to 
ground)  can  result  in  hazardous  voltages.’'*  In 
all  cases,  the  degree  of  the  hazard  depends 
on  the  magnitude  of  the  current  through  the 
employee  and  the  time  of  exposure.  This 
appendix  discusses  methods  of  protecting 
workers  against  the  possibility  that  grounded 
objects,  such  as  cranes  and  other  mechanical 
equipment,  will  contact  energized  power 
lines  and  that  deenergized  and  grounded 
power  lines  will  become  accidentally 
energized. 

II.  Voltage-Gradient  Distribution 

A.  Voltage-gradient  distribution  curve. 
Absolute,  or  true,  ground  serves  as  a 


conductor.  However,  in  this  case,  the  term 
“grounded”  means  connected  to  earth,  regardless  of 
whether  or  not  that  connection  is  intentional. 


rolenmce  and  always  has  a  voltage  of  0  volts 
above  ground  potential.  Because  then;  is  an 
imptidance  btdween  a  grounding  eleedrode 
and  absolute  ground,  there  will  b(!  a  voltage 
difference  between  the  grounding  ehudroch; 
and  absolute  ground  under  ground-fault 
conditions.  Voltage  dissipates  from  the 
grounding  electrode  (or  from  the  grounding 
point)  and  creates  a  ground  potential 
gradient.  The  voltage  decreases  rapidly  with 
increasing  distance  from  the  grounding 
electrode.  A  voltage  drop  associated  with  this 
dissipation  of  voltage  is  a  ground  potential. 
Figure  1  is  a  typical  voltage-gradient 
distribution  curve  (assuming  a  uniform  soil 
texture). 

BILLING  CODE  4510-26-P 


Thus,  grounding  systems  for  transmission 
towers  and  substation  structures  should  be 
designed  to  minimize  the  step  and  touch  potentials 
involved. 


Figure  1 — Typical  Voltage-Gradient  Distribution  Curve 


B.  Step  and  touch  potentials.  Figure  1  also 
shows  that  workers  are  at  risk  from  step  and 
touch  potentials.  Step  potential  is  the  voltage 
between  the  feet  of  a  person  standing  near  an 
energized  grounded  object  (the  electrode).  In 


Figure  1 ,  the  step  potential  is  equal  to  the 
difference  in  voltage  between  two  points  at 
different  distances  from  the  electrode  (where 
the  points  represent  the  location  of  each  foot 
in  relation  to  the  electrode).  A  person  could 


be  at  risk  of  injury  during  a  fault  simply  by 
standing  near  the  object. 

Touch  potential  is  the  voltage  between  the 
energized  grounded  object  (again,  the 
electrode)  and  the  feet  of  a  person  in  contact 
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with  the  object.  In  Figure  1,  the  touch 
potential  is  equal  to  the  difference  in  voltage 
between  the  electrode  (which  is  at  a  distance 
of  0  meters)  and  a  point  some  distance  away 
from  the  electrode  (where  the  point 
represents  the  location  of  the  feet  of  the 
person  in  contact  with  the  object).  The  touch 


potential  could  be  nearly  the  full  voltage 
across  the  grounded  object  if  that  object  is 
grounded  at  a  point  remote  from  tbe  place 
where  the  person  is  in  contact  with  it.  For 
example,  a  crane  grounded  to  the  system 
neutral  and  that  contacts  an  energized  line 
would  expose  any  person  in  contact  with  the 


crane  or  its  uninsulated  load  line  to  a  touch 
potential  nearly  equal  to  the  full  fault 
voltage. 

Figure  2  illustrates  step  and  touch 
potentials. 


Energized 

Grounded 

Object 


Voltage 

Distribution 


Step 

Potential 


!  !  I 


Touch 

Potential 


Figure  2 — Step  and  Touch  Potentials 


III.  Protecting  Workers  From  Hazardous 
Differences  in  Electrical  Potential 

A.  Definitions.  The  following  definitions 
apply  to  section  III  of  this  appendix: 

Bond.  The  electrical  interconnection  of 
conductive  parts  designed  to  maintain  a 
common  electric  potential. 


Bonding  cable  (bonding  jumper).  A  cable 
connected  to  two  conductive  parts  to  bond 
the  parts  together. 

Cluster  bar.  A  terminal  temporarily 
attached  to  a  structure  that  provides  a  means 
for  the  attachment  and  bonding  of  grounding 
and  bonding  cables  to  the  structure. 


Ground.  A  conducting  connection  between 
an  electric  circuit  or  equipment  and  the 
earth,  or  to  some  conducting  body  that  serves 
in  place  of  the  earth. 

Grounding  cable  (grounding  jumper).  A 
cable  connected  between  a  deenergized  part 
and  ground.  Note  that  grounding  cables  carry 
fault  current  and  bonding  cables  generally  do 
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not.  A  cable  that  bonds  two  conductive  parts 
but  carries  substantial  fault  current  (for 
example,  a  jumper  connected  between  one 
phase  and  a  grounded  phase)  is  a  grounding 
cable. 

Ground  mat  (grounding  grid).  A 
temporarily  or  permanently  installed  metallic 
mat  or  grating  that  e.stablishes  an 
ecpiipotential  surface  and  provides 
connec:tion  points  for  attaching  grounds. 

n.  Analyzing  the  hazard.  The  employer  can 
use  an  engineering  analysis  of  the  power 
system  under  fault  comiitions  to  determine 
whether  hazardous  step  and  touc;h  voltages 
will  develop.  I'lie  analysis  shoidd  determine 
the  voltage  on  all  conductive  objects  in  the 
work  area  and  tlui  amount  of  time  the  voltage 
will  be  j)resent.  Based  on  the  this  analysis, 
the  employer  can  select  appropriate  measures 
and  protective  equipment,  including  the 
measures  and  protective  equipment  outlined 
in  Section  III  of  this  appendix,  to  protect 
each  employee  from  hazardous  differences  in 
electric  potential.  I'or  example,  from  the 
analysis,  the  employer  will  know  the  voltage 
remaining  on  conductive  objects  after 
employees  install  bonding  and  grounding 


equipment  and  will  be  able  to  select 
insulating  equipment  with  an  appropriate 
rating,  as  described  in  paragraph  I1I.C.2  of 
this  appendix. 

Cl.  Protecting  workers  on  the  ground.  The 
employer  may  use  several  methods, 
including  equipotential  zones,  insulating 
equipment,  and  restricted  work  areas,  to 
protect  employees  on  the  ground  from 
hazardous  differences  in  elec;trical  potential. 

1.  An  equipotential  zone  will  protect 
workers  within  it  from  hazardous  step  and 
touch  potentials.  (See  Figure  3.) 

Bquipotential  zones  will  not,  however, 
])rotect  employees  located  either  wholly  or 
partially  outside  the  protected  area.  The 
emjiloyer  can  establish  an  e(|uipotential  zone 
for  workers  on  the  ground,  with  respect  to  a 
grounded  object,  through  the  use  of  a  metal 
mat  connected  to  the  grounded  object.  The 
employer  can  use  a  grounding  grid  to 
equalize  the  voltage  within  the  grid  or  bond 
conductive  objects  in  the  immediate  work 
area  to  minimize  the  potential  between  the 
objects  and  between  each  object  and  ground. 
(Bonding  an  object  outside  the  work  area  can 
increase  the  touch  potential  to  that  object. 


however.)  Section  IB.D  of  this  appendix 
discusses  equipotential  zones  for  employees 
working  on  deenergized  and  grounded  power 
lines. 

2.  Insidating  equipment,  such  as  rubber 
gloves,  can  protect  employees  handling 
grounded  equipment  and  conductors  from 
hazardous  touch  potentials.  The  insulating 
equipment  must  be  rated  for  the  highest 
voltage  that  can  be  impressed  on  the 
grounded  objects  under  fault  conditions 
(rather  than  for  the  full  system  voltage). 

3.  Restricting  employees  from  areas  where 
hazardous  step  or  touch  potentials  could 
arise  can  j)rotect  employees  not  directly 
involved  in  performing  the  operation.  The 
employer  must  ensure  that  employees  on  the 
ground  in  the  vicinity  of  transmission 
structures  are  at  a  distance  where  step 
voltages  would  be  insufficient  to  cause 
injury.  Employees  must  not  handle  grounded 
conductors  or  equipment  likely  to  become 
energized  to  hazardous  voltages  unless  the 
employees  are  within  an  equipotential  zone 
or  protected  by  insulating  equipment. 
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D.  Protecting  employees  working  on 
deenergized  and  grounded  power  lines.  This 
Section  III.D  of  Appendix  C  establishes 
guidelines  to  help  employers  comply  with 
requirements  in  §  1910.269(n)  for  using 
protective  grounding  to  protect  employees 
working  on  deenergized  power  lines. 
Paragraph  (n)  of  §  1910.269  applies  to 
grounding  of  transmission  and  distribution 
lines  and  equipment  for  the  purpose  of 
protecting  workers.  Paragraph  (n){3)  of 
§  1910.269  requires  temporary  protective 
grounds  to  be  placed  at  such  locations  and 
arranged  in  .such  a  manner  that  the  employer 
can  demonstrate  will  prevent  exposure  of 
each  employee  to  hazardous  differences  in 
electric  potential.’*’  Sections  lIl.D.l  and 

’•'The  ])rolo(:tivo  grounding  roquirod  by 
§  1910.2(i9(n)  limits  to  safe  values  the  potential 


III.D.2  of  this  appendix  provide  guidelines 
that  employers  can  use  in  making  the 
demonstration  required  by  §  1910.269(n)(3). 
Section  III.D.l  of  this  appendix  provides 
guidelines  on  how  the  employer  can 
determine  whether  particular  grounding 
practices  expose  employees  to  hazardous 
differences  in  electric  potential.  Section 
III.D.2  of  this  appendix  describes  grounding 
methods  that  the  employer  can  use  in  lieu  of 
an  engineering  analysis  to  make  the 

differences  between  accessible  objects  in  each 
employee’s  work  environment.  Ideally,  a  protective 
grounding  system  would  create  a  true  equipotential 
zone  in  which  every  point  is  at  the  same  electric 
potential.  In  practice,  current  passing  through  the 
grounding  and  bonding  elements  creates  potential 
differences.  If  these  potential  differences  are 
hazardous,  the  employer  may  not  treat  the  zone  as 
an  equipotential  zone. 


demonstration  required  by  §  1910.269(n)(3). 
The  Occupational  Safety  and  Health 
Administration  will  consider  employers  that 
comply  with  the  criteria  in  this  appendix  as 
meeting  §  1910.269(n){3). 

Finally,  Section  III.D.3  of  this  appendix 
discusses  other  safety  considerations  that 
will  help  the  employer  comply  with  other 
requirements  in  §  1910.269(n).  Following 
these  guidelines  will  protect  workers  from 
hazards  that  can  occur  when  a  deenergized 
and  grounded  line  becomes  energized. 

1.  Determining  safe  body  current  limits. 
This  Section  III.D.l  of  Appendix  C  provides 
guidelines  on  how  an  employer  can 
determine  whether  any  differences  in  electric 
potential  to  which  workers  could  be  exposed 
are  hazardous  as  part  of  the  demonstration 
retiuired  by  §  1910.269(n)(3). 
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Institute  of  Electrical  and  Electronic 
Engineers  (IEEE)  Standard  1048-2003,  IEEE 
Guide  for  Protective  Grounding  of  Power 
Lines,  provides  the  following  equation  for 
determining  the  threshold  of  ventricular 
fibrillation  when  the  duration  of  the  electric 
shock  is  limited: 


where  /  is  the  current  through  the  worker’s 
body,  and  t  is  the  duration  of  the  current  in 
seconds.  This  equation  represents  the 
ventricular  fibrillation  threshold  for  95.5 
percent  of  the  adult  population  with  a  mass 
of  50  kilograms  (110  pounds)  or  more.  The 
equation  is  valid  for  current  durations 
between  0.0083  to  3.0  seconds. 

To  use  this  equation  to  set  safe  voltage 
limits  in  an  equipotential  zone  around  the 
worker,  the  employer  will  need  to  assume  a 
value  for  the  resistance  of  the  worker’s  body. 
IEEE  Std  1048-2003  states  that  “total  body 
resistance  is  usually  taken  as  1000  Q  for 
determining  .  .  .  body  current  limits.’’ 
However,  employers  should  be  aware  that  the 
impedance  of  a  worker’s  body  can  be 
substantially  less  than  that  value.  For 
instance,  IEEE  Std  1048-2003  reports  a 
minimum  hand-to-hand  resistance  of  610 
ohms  and  an  internal  body  resistance  of  500 
ohms.  The  internal  resistance  of  the  body 
better  represents  the  minimum  resistance  of 
a  worker’s  body  when  the  skin  resistance 
drops  near  zero,  which  occurs,  for  example, 
when  there  are  breaks  in  the  worker’s  skin, 
for  instance,  from  cuts  or  from  blisters 
formed  as  a  result  of  the  current  from  an 
electric  shock,  or  when  the  worker  is  wet  at 
the  points  of  contact. 

Employers  may  use  the  IEEE  Std  1048- 
2003  equation  to  determine  safe  body  current 
limits  only  if  the  employer  protects  workers 
from  hazards  associated  with  involuntary 
muscle  reactions  from  electric  shock  (for 
example,  the  hazard  to  a  worker  from  falling 
as  a  result  of  an  electric  shock).  Moreover, 
the  equation  applies  only  when  the  duration 
of  the  electric  shock  is  limited.  If  the 
precautions  the  employer  takes,  including 
those  required  by  applicable  standards,  do 
not  adequately  protect  employees  from 
hazards  associated  with  involuntary 
reactions  from  electric  shock,  a  hazard  exists 
if  the  induced  voltage  is  sufficient  to  pass  a 
current  of  1  milliampere  through  a  500-ohm 
resistor.  (The  500-ohm  resistor  represents  the 
resistance  of  an  employee.  The  1 -milliampere 
current  is  the  threshold  of  perception.) 
Finally,  if  the  employer  protects  employees 
from  injury  due  to  involuntary  reactions  from 
electric  shock,  but  the  duration  of  the  electric 
shock  is  unlimited  (that  is,  when  the  fault 
c;urrent  at  the  work  location  will  be 
insufficient  to  trip  the  devices  protecting  the 
circuit),  a  hazard  exists  if  the  resultant 
current  woidd  be  more  than  6  milliamperes 


(the  recognized  lot-go  threshold  for 
workers  ’^). 

2.  Acceptable  methods  of  grounding  for 
employers  that  do  not  perform  an 
engineering  determination.  The  grounding 
methods  presented  in  this  section  of  this 
appendix  ensure  that  differences  in  electric 
potential  are  as  low  as  possible  and, 
therefore,  meet  §  1910.269(n)(3)  without  an 
engineering  determination  of  the  potential 
differences.  These  methods  follow  two 
principles:  (i)  The  grounding  method  must 
ensure  that  the  circuit  opens  in  the  fastest 
available  clearing  time,  and  (ii)  the  grounding 
method  must  ensure  that  the  potential 
differences  between  conductive  objects  in  the 
employee’s  work  area  are  as  low  as  possible. 

Paragraph  (n)(3)  of  §  1910.269  does  not 
require  grounding  methods  to  meet  the 
criteria  embodied  in  these  principles. 

Instead,  the  paragraph  requires  that 
protective  grounds  be  “placed  at  such 
locations  and  arranged  in  such  a  manner  that 
the  employer  can  demonstrate  will  prevent 
exposure  of  each  employee  to  hazardous 
differences  in  electric  potential.”  However, 
when  the  employer’s  grounding  practices  do 
not  follow  these  two  principles,  the  employer 
will  need  to  perform  an  engineering  analysis 
to  make  the  demonstration  required  by 
§1910.269(n)(3). 

i.  Ensuring  that  the  circuit  opens  in  the 
fastest  available  clearing  time.  Generally,  the 
higher  the  fault  current,  the  shorter  the 
clearing  times  for  the  same  type  of  fault. 
Therefore,  to  ensure  the  fastest  available 
clearing  time,  the  grounding  method  must 
maximize  the  fault  cinrrent  with  a  low 
impedance  connection  to  ground.  The 
employer  accomplishes  this  objective  by 
grounding  the  circuit  conductors  to  the  best 
ground  available  at  the  worksite.  Thus,  the 
employer  must  ground  to  a  grounded  system 
neutral  conductor,  if  one  is  present.  A 
grounded  system  neutral  has  a  direct 
connection  to  the  system  ground  at  the 
source,  resulting  in  an  extremely  low 
impedance  to  ground.  In  a  substation,  the 
employer  may  instead  ground  to  the 
substation  grid,  which  also  has  an  extremely 
low  impedance  to  the  system  ground  and, 
typically,  is  connected  to  a  grounded  system 
neutral  when  one  is  present.  Remote  system 
grounds,  such  as  pole  and  tower  grounds, 
have  a  higher  impedance  to  the  system 
ground  than  grounded  system  neutrals  and 
substation  grounding  grids;  however,  the 
employer  may  use  a  remote  ground  when 
lower  impedance  grounds  are  not  available. 
In  the  absence  of  a  grounded  system  neutral, 


’  ’’  Electric  current  passing  through  the  body  has 
varying  effects  depending  on  the  amount  of  the 
ciurent.  At  the  let-go  threshold,  the  current 
overrides  a  person’s  control  over  his  or  her  muscles. 
At  that  level,  an  employee  grasping  an  object  will 
not  be  able  to  let  go  of  the  object.  The  let -go 
threshold  varies  from  person  to  person;  however, 
the  recognized  value  for  workers  is  6  milliamperes. 


substation  grid,  and  remote  ground,  the 
employer  may  use  a  temporary  driven  ground 
at  the  worksite. 

In  addition,  if  employees  are  working  on  a 
three-phase  system,  the  grounding  method 
must  short  circuit  all  three  phases.  Short 
circuiting  all  phases  will  ensure  faster 
clearing  and  lower  the  current  through  the 
grounding  cable  connecting  the  deenergized 
line  to  ground,  thereby  lowering  the  voltage 
across  that  cable.  The  short  circuit  need  not 
be  at  the  worksite;  however,  the  employer 
must  treat  any  conductor  that  is  not 
grounded  at  the  worksite  as  energized 
because  the  ungrounded  conductors  will  be 
energized  at  fault  voltage  during  a  fault. 

ii.  Ensuring  that  the  potential  differences 
between  conductive  objects  in  the  employee’s 
work  area  are  as  low  as  possible.  To  achieve 
as  low  a  voltage  as  possible  across  any  two 
conductive  objects  in  the  work  area,  the 
employer  must  bond  all  conductive  objects  in 
tbe  work  area.  This  section  of  this  appendix 
discusses  how  to  create  a  zone  that 
minimizes  differences  in  electric  potential 
between  conductive  objects  in  the  work  area. 

The  employer  must  use  bonding  cables  to 
bond  conductive  objects,  except  for  metallic 
objects  bonded  through  metal-to-metal 
contact.  The  employer  must  ensure  that 
metal-to-metal  contacts  are  tight  and  free  of 
contamination,  such  as  oxidation,  that  can 
increase  the  impedance  across  the 
connection.  For  example,  a  bolted  connection 
between  metal  lattice  tower  members  is 
acceptable  if  the  connection  is  tight  and  free 
of  corrosion  and  other  contamination.  Figure 
4  shows  how  to  create  an  equipotential  zone 
for  metal  lattice  towers. 

Wood  poles  are  conductive  objects.  The 
poles  can  absorb  moisture  and  conduct 
electricity,  particularly  at  distribution  and 
transmission  voltages.  Consequently,  the 
employer  must  either;  (1)  Provide  a 
conductive  platform,  bonded  to  a  grounding 
cable,  on  which  the  worker  stands  or  (2)  use 
cluster  bars  to  bond  wood  poles  to  the 
grounding  cable.  The  employer  must  ensure 
that  employees  install  the  cluster  bar  below, 
and  close  to,  the  worker’s  feet.  The  inner 
portion  of  the  wood  pole  is  more  conductive 
than  the  outer  shell,  so  it  is  important  that 
the  cluster  bar  be  in  conductive  contact  with 
a  metal  spike  or  nail  that  penetrates  the  wood 
to  a  depth  greater  than  or  equal  to  the  depth 
the  worker’s  climbing  gaffs  will  penetrate  the 
wood.  For  example,  the  employer  could 
mount  the  cluster  bar  on  a  bare  pole  ground 
wire  fastened  to  the  pole  with  nails  or  staples 
that  penetrate  to  the  required  depth. 
Alternatively,  the  employer  may  temporarily 
nail  a  conductive  strap  to  the  pole  and 
connect  the  strap  to  the  cluster  bar.  Figure  5 
shows  how  to  create  an  equipotential  zone 
for  wood  poles. 
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Notes: 

1 .  Employers  must  ground  overhead  ground  wires  that  are  within  reach  of  the 
employee. 

2.  The  grounding  cable  must  be  as  short  as  practicable;  therefore,  the  attachment  points 
between  the  grounding  cable  and  the  tower  may  be  different  from  that  shown  in  the 
figure. 


Figure  4 — Equipotential  Zone  for  Metal  Lattice  Tower 
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Figure  5 — Equipotential  Grounding  for  Wood  Poles 

Figure  reprinted  with  permission  from  Hubbell  Power  Systems,  Ine.  (llubbell). 
OSHA  revised  the  figure  from  Hubbell’s  original. 


BILLING  CODE  4510-26-C 

For  underground  sy.stems,  omployens 
commonly  install  grounds  at  the  points  of 
disconnection  of  the  underground  cables. 
These  grounding  points  are  typically  remote 
from  the  manhole  or  underground  vault 
where  employees  will  be  working  on  tbe 
cable.  Workers  in  contact  with  a  cable 
grounded  at  a  remote  location  can  experience 
hazardous  potential  differences  if  the  cable 
becomes  energized  or  if  a  fault  occurs  on  a 
different,  but  nearby,  energized  cable.  The 
fault  current  causes  potential  gradients  in  the 
earth,  and  a  potential  difference  will  exist 
between  the  earth  where  the  worker  is 


standing  and  the  earth  where  the  cable  is 
grounded.  Consequently,  to  create  an 
equipotential  zone  for  the  worker,  the 
employer  must  provide  a  means  of 
connecting  the  deenergized  cable  to  ground 
at  the  worksite  by  having  the  worker  stand 
on  a  conductive  mat  bonded  to  the 
deenergized  cable.  If  the  cable  is  cut,  the 
employer  must  install  a  bond  across  the 
opening  in  the  cable  or  install  one  bond  on 
each  side  of  the  opening  to  ensure  that  the 
separate  cable  ends  are  at  the  same  potential. 
The  employer  must  protect  the  worker  from 
any  hazardous  differences  in  potential  any 
time  there  is  no  bond  between  the  mat  and 


the  cable  (for  example,  before  the  worker 
installs  the  bonds). 

3.  Other  safety-related  considerations.  To 
ensure  that  the  grounding  system  is  safe  and 
effective,  the  employer  should  also  consider 
the  following  factors: 


This  appendix  only  discusses  factors  that  relate 
to  ensuring  an  equipotential  zone  for  employees. 
The  employer  must  consider  other  factors  in 
selecting  a  grounding  system  that  is  capable  of 
conducting  the  maximum  fault  emrent  that  could 
flow  at  the  point  of  grounding  for  the  time 
necessary  to  clear  the  fault,  as  required  by 
§1910.269(n)(4)(i).  IEEE  Std  1048-2003  contains 
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i.  Maintenance  of  grounding  equipment.  It 
is  essential  that  the  employer  properly 
maintain  grounding  equipment.  Corrosion  in 
the  connections  between  grounding  cables 
and  clamps  and  on  the  clamp  surface  can 
increase  the  resistance  of  the  cable,  thereby 
increasing  potential  differences.  In  addition, 
the  surface  to  which  a  clamp  attaches,  such 
as  a  conductor  or  tower  member,  must  be 
clean  and  free  of  corrosion  and  oxidation  to 
ensure  a  low-resistance  connection.  Cables 
must  be  free  of  damage  that  could  reduce 
their  current-carrying  capacity  so  that  they 
can  carry  the  full  fault  current  without 
failure.  Each  clamp  must  have  a  tight 
connection  to  the  cable  to  ensure  a  low 
resistance  and  to  ensure  that  the  clamp  does 
not  separate  from  the  cable  during  a  fault. 

ii.  Grounding  cable  length  and  movement. 
The  electromagnetic  forces  on  grounding 
cables  during  a  fault  increase  with  increasing 
cable  length.  These  forces  can  cause  the  cable 
to  move  violently  during  a  fault  and  can  be 
high  enough  to  damage  the  cable  or  clamps 
and  cause  the  cable  to  fail.  In  addition,  flying 
cables  can  injure  workers.  Consequently, 
cable  lengths  should  be  as  short  as  possible, 
and  grounding  cables  that  might  carry  high 
fault  current  should  be  in  positions  where 
the  cables  will  not  injure  workers  during  a 
fault. 

Appendix  D  to  §  1910.269 — Methods  of 
Inspecting  and  Testing  Wood  Poles 

I.  Introduction 

When  employees  are  to  perform  work  on 
a  wood  pole,  it  is  important  to  determine  the 
condition  of  the  pole  before  employees  climb 
it.  The  weight  of  the  employee,  the  weight  of 
equipment  to  be  installed,  and  other  working 
stresses  (such  as  the  removal  or  retensioning 
of  conductors)  can  lead  to  the  failure  of  a 
defective  pole  or  a  pole  that  is  not  designed 
to  handle  the  additional  stresses.^^  For  these 
reasons,  it  is  essential  that,  before  an 
employee  climbs  a  wood  pole,  the  employer 
ascertain  that  the  pole  is  capable  of 
sustaining  the  stresses  of  the  work.  The 
determination  that  the  pole  is  capable  of 
sustaining  these  stresses  includes  an 
inspection  of  the  condition  of  the  pole. 

If  the  employer  finds  the  pole  to  be  unsafe 
to  climb  or  to  work  from,  the  employer  must 
secure  the  pole  so  that  it  does  not  fail  while 
an  employee  is  on  it.  The  employer  can 
secure  the  pole  by  a  line  truck  boom,  by 
ropes  or  guys,  or  by  lashing  a  new  pole 
alongside  it.  If  a  new  one  is  lashed  alongside 
the  defective  pole,  employees  should  work 
from  the  new  one. 

II.  Inspecting  Wood  Poles 

A  qualified  employee  should  inspect  wood 
poles  for  the  following  conditions:  20 


guidelines  for  selecting  and  installing  grounding 
equipment  that  will  meet  §  1910.269(n)(4)(i). 

19  A  properly  guyed  pole  in  good  condition 
should,  at  a  minimum,  be  able  to  handle  the  weight 
of  an  employee  climbing  it. 

2“  The  presence  of  any  of  these  conditions  is  an 
indication  that  the  pole  may  not  be  safe  to  climb 
or  to  work  from.  The  employee  performing  the 
inspection  must  be  qualified  to  make  a 
determination  as  to  whether  it  is  safe  to  perform  the 
work  without  taking  additional  precautions. 


A.  General  condition.  Buckling  at  the 
ground  line  or  an  unusual  angle  with  respect 
to  the  ground  may  indicate  that  the  pole  has 
rotted  or  is  broken. 

B.  Cracks.  Horizontal  cracks  perpendicular 
to  the  grain  of  the  wood  may  weaken  the 
pole.  Vertical  cracks,  although  not  normally 
considered  to  be  a  sign  of  a  defective  pole, 
can  pose  a  hazard  to  the  climber,  and  the 
employee  should  keep  his  or  her  gaffs  away 
from  them  while  climbing. 

C.  Holes.  Hollow  spots  and  woodpecker 
holes  can  reduce  the  strength  of  a  wood  pole. 

D.  Shell  rot  and  decay.  Rotting  and  decay 
are  cutout  hazards  and  possible  indications 
of  the  age  and  internal  condition  of  the  pole. 

E.  Knots.  One  large  knot  or  several  smaller 
ones  at  the  same  height  on  the  pole  may  be 
evidence  of  a  weak  point  on  the  pole. 

F.  Depth  of  setting.  Evidence  of  the 
existence  of  a  former  ground  line 
substantially  above  the  existing  ground  level 
may  be  an  indication  that  the  pole  is  no 
longer  buried  to  a  sufficient  depth. 

G.  Soil  conditions.  Soft,  wet,  or  loose  soil 
around  the  base  of  the  pole  may  indicate  that 
the  pole  will  not  support  any  change  in 
stress. 

H.  Burn  marks.  Burning  from  transformer 
failures  or  conductor  faults  could  damage  the 
pole  so  that  it  cannot  withstand  changes  in 
mechanical  stress. 

III.  Testing  Wood  Poles 

The  following  tests,  which  are  from 
§  1910.268(n)(3),  are  acceptable  methods  of 
testing  wood  poles: 

A.  Hammer  test.  Rap  the  pole  sharply  with 
a  hammer  weighing  about  1.4  kg  (3  pounds), 
starting  near  the  ground  line  and  continuing 
upwards  circumferentially  around  the  pole  to 
a  height  of  approximately  1.8  meters  (6  feet). 
The  hammer  will  produce  a  clear  sound  and 
rebound  sharply  when  striking  sound  wood. 
Decay  pockets  will  be  indicated  by  a  dull 
sound  or  a  less  pronounced  hammer 
rebound.  Also,  prod  the  pole  as  near  the 
ground  line  as  possible  using  a  pole  prod  or 

a  screwdriver  with  a  blade  at  least  127 
millimeters  (5  inches)  long.  If  substantial 
decay  is  present,  the  pole  is  unsafe. 

B.  Rocking  test.  Apply  a  horizontal  force  to 
the  pole  and  attempt  to  rock  it  back  and  forth 
in  a  direction  perpendicular  to  the  line. 
Exercise  caution  to  avoid  causing  power  lines 
to  swing  together.  Apply  the  force  to  the  pole 
either  by  pushing  it  with  a  pike  pole  or 
pulling  the  pole  with  a  rope.  If  the  pole 
cracks  during  the  test,  it  is  unsafe. 

Appendix  E  to  §  1910.269 — Protection 
From  Flames  and  Electric  Arcs 

I.  Introduction 

Paragraph  (1)(8)  of  §  1910.269  addresses 
protecting  employees  from  flames  and 
electric  arcs.  This  paragraph  requires 
employers  to:  (1)  Assess  the  workplace  for 
flame  and  electric-arc  hazards  (paragraph 
(l)(8)(i)):  (2)  estimate  the  available  heat 
energy^  from  electric  arcs  to  which  employees 
would  be  exposed  (paragraph  (l)(8)(ii)):  (3) 
ensure  that  employees  wear  clothing  that  will 
not  melt,  or  ignite  and  continue  to  burn, 
when  exposed  to  flames  or  the  estimated  heat 
energy  (paragraph  (l)(8)(iii)):  and  (4)  ensure 
that  employees  wear  flame-resistant 


clothing  21  and  protective  clothing  and  other 
protective  equipment  that  has  an  arc  rating 
greater  than  or  equal  to  the  available  heat 
energy  under  certain  conditions  (paragraphs 
(l)(8)(iv)  and  (l)(8)(v)).  This  appendix 
contains  information  to  help  employers 
estimate  available  heat  energy  as  required  by 
§  1910.269(l)(8)(ii),  select  protective  clothing 
and  other  protective  equipment  with  an  arc 
rating  suitable  for  the  available  heat  energy 
as  required  by  §  1910.269(l)(8)(v),  and  ensure 
that  employees  do  not  wear  flammable 
clothing  that  could  lead  to  burn  injury  as 
addressed  by  §§  1910.269(l)(8)(iii)  and 
(l)(8)(iv). 

n.  Assessing  the  Workplace  for  Flame  and 
Electric-Arc  Hazards 

Paragraph  (l)(8)(i)  of  §  1910.269  requires 
the  employer  to  assess  the  workplace  to 
identify  employees  exposed  to  hazards  from 
flames  or  from  electric  arcs.  This  provision 
ensures  that  the  employer  evaluates 
employee  exposure  to  flames  and  electric 
arcs  so  that  employees  who  face  such 
exposures  receive  the  required  protection. 

The  employer  must  conduct  an  assessment 
for  each  employee  who  performs  work  on  or 
near  exposed,  energized  parts  of  electric 
circuits. 

A.  Assessment  Guidelines 

Sources  electric  arcs.  Consider  possible 
sources  of  electric  arcs,  including: 

•  Energized  circuit  parts  not  guarded  or 
insulated, 

•  Switching  devices  that  produce  electric 
arcs  in  normal  operation, 

•  Sliding  parts  that  could  fault  during 
operation  (for  example,  rack-mounted  circuit 
breakers),  and 

•  Energized  electric  equipment  that  could 
fail  (for  example,  electric  equipment  with 
damaged  insulation  or  with  evidence  of 
arcing  or  overheating). 

Exposure  to  flames.  Identify  employees 
exposed  to  hazards  from  flames.  Factors  to 
consider  include: 

•  The  proximity  of  employees  to  open 
flames,  and 

•  For  flammable  material  in  the  work  area, 
whether  there  is  a  reasonable  likelihood  that 
an  electric  arc  or  an  open  flame  can  ignite  the 
material. 

Probability  that  an  electric  arc  will  occur. 
Identify  employees  exposed  to  electric-arc 
hazards.  The  Occupational  Safety  and  Health 
Administration  will  consider  an  employee 
exposed  to  electric-arc  hazards  if  there  is  a 
reasonable  likelihood  that  an  electric  arc  will 
occur  in  the  employee’s  work  area,  in  other 
words,  if  the  probability  of  such  an  event  is 
higher  than  it  is  for  the  normal  operation  of 
enclosed  equipment.  Factors  to  consider 
include: 

•  For  energized  circuit  parts  not  guarded 
or  insulated,  whether  conductive  objects  can 


Flame-resistant  clothing  includes  clothing  that 
is  inherently  flame  resistant  and  clothing 
chemically  treated  with  a  flame  retardant.  (See 
ASTM  Fl506-10a,  Standard  Performance 
Specification  for  Flame  Resistant  Textile  Materials 
for  Wearing  Apparel  for  Use  by  Electrical  Workers 
Exposed  to  Momentary  Electric  Arc  and  Related 
Thermal  Hazards,  and  ASTM  F1891-12  Standard 
Specification  for  Arc  and  Flame  Resistant 
Rainwear.) 
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come  too  close  to  or  fall  onto  the  energized 
parts, 

•  For  exposed,  energized  circuit  parts, 
whether  the  employee  is  closer  to  the  part 
than  the  minimum  approach  distance 
established  by  the  employer  (as  permitted  by 
§1910.269(l)(3)(iii)). 


•  Whether  the  operation  of  electric 
equipment  with  sliding  parts  that  could  fault 
during  operation  is  part  of  the  normal 
operation  of  the  equipment  or  occurs  dming 
servicing  or  maintenance,  and 

•  For  energized  electric  equipment, 
whether  there  is  evidence  of  impending 


failure,  such  as  evidence  of  arcing  or 
overheating. 

B.  Examples 

Table  1  provides  task-based  examples  of 
exposure  assessments. 


Table  1— Example  Assessments  for  Various  Tasks 


Task 

Is  employee  exposed 
to  flame  or  electric- 
arc  hazard? 

Normal  operation  of  enclosed  equipment,  such  as  closing 

The  employer  properly  installs  and  maintains  enclosed 

No. 

or  opening  a  switch. 

equipment,  and  there  is  no  evidence  of  impending  fail- 

There  is  evidence  of  arcing  or  overheating . 

Yes. 

Parts  of  the  equipment  are  loose  or  sticking,  or  the  equip¬ 
ment  otherwise  exhibits  signs  of  lack  of  maintenance. 

Yes. 

Servicing  electric  equipment,  such  as  racking  in  a  circuit  breaker  or  replacing  a  switch  . 

Yes. 

Inspection  of  electric  equipment  with  exposed  energized 

The  employee  is  not  holding  conductive  objects  and  re- 

No. 

parts. 

mains  outside  the  minimum  approach  distance  estab¬ 
lished  by  the  employer. 

The  employee  is  holding  a  conductive  object,  such  as  a 
flashlight,  that  could  fall  or  otherwise  contact  energized 
parts  (irrespective  of  whether  the  employee  maintains 
the  minimum  approach  distance). 

Yes. 

The  employee  is  closer  than  the  minimum  approach  dis¬ 
tance  established  by  the  employer  (for  example,  when 
wearing  rubber  insulating  gloves  or  rubber  insulating 
gloves  and  sleeves). 

Yes. 

Using  open  flames,  for  example,  in  wiping  cable  splice  sieeves . 

Yes. 

III.  Protection  Against  Burn  Injury 

A.  Estimating  Available  Heat  Energy 

Calculation  methods.  Paragraph  (l)(8)(ii)  of 
§  1910.269  provides  that,  for  each  employee 
exposed  to  an  electric-arc  hazard,  the 
employer  must  make  a  reasonable  estimate  of 
the  heat  energy  to  which  the  employee  would 
be  exposed  if  an  arc  occurs.  Table  2  lists 
various  methods  of  calculating  values  of 


available  heat  energy  from  an  electric  circuit. 
The  Occupational  Safety  and  Health 
Administration  does  not  endorse  any  of  these 
specific  methods.  Each  method  requires  the 
input  of  various  parameters,  such  as  fault 
current,  the  expected  length  of  the  electric 
arc,  the  distance  from  the  arc  to  the 
employee,  and  the  clearing  time  for  the  fault 
(that  is,  the  time  the  circuit  protective 
devices  take  to  open  the  circuit  and  clear  the 


fault).  The  employer  can  precisely  determine 
some  of  these  parameters,  such  as  the  fault 
current  and  the  clearing  time,  for  a  given 
system.  The  employer  will  need  to  estimate 
other  parameters,  such  as  the  length  of  the 
arc  and  the  distance  between  the  arc  and  the 
employee,  because  such  parameters  vary 
widely. 


Table  2— Methods  of  Calculating  Incident  Heat  Energy  From  an  Electric  Arc 


1.  standard  for  Electrical  Safety  Requirements  for  Employee  Workplaces,  NFPA  70E-2012,  Annex  D,  “Sample  Calculation  of  Flash  Protection 
Boundary.” 

2.  Doughty,  T.E.,  Neal,  T.E.,  and  Floyd  II,  H.L.,  “Predicting  Incident  Energy  to  Better  Manage  the  Electric  Arc  Hazard  on  600  V  Power  Distribu¬ 
tion  Systems,”  Record  of  Conference  Papers  IEEE  IAS  45th  Annual  Petroleum  and  Chemical  Industry  Conference,  September  28-30, 1998. 

3.  Guide  for  Performing  Arc-Flash  Hazard  Calculations,  IEEE  Std  1584-2002,  1584a-2004  (Amendment  1  to  IEEE  Std  1584-2002),  and 
1584b-2011  (Amendment  2;  Changes  to  Clause  4  of  IEEE  Std  1584-2002).* 

4.  ARCPRO,  a  commercially  available  software  program  developed  by  Kinectrics,  Toronto,  ON,  CA. 

‘This  appendix  refers  to  IEEE  Std  1584-2002  with  both  amendments  as  IEEE  Std  1584b-2011. 


The  amount  of  heat  energy  calculated  by 
any  of  the  methods  is  approximately 
inversely  proportional  to  the  square  of  the 
distance  between  the  employee  and  the  arc. 
In  other  words,  if  the  employee  is  very  close 
to  the  arc,  the  heat  energy  is  very  high;  but 


if  the  employee  is  just  a  few  more 
centimeters  away,  the  heat  energy  drops 
substantially.  Thus,  estimating  the  distance 
from  the  arc  to  the  employee  is  key  to 
protecting  employees. 


The  employer  must  select  a  method  of 
estimating  incident  heat  energy  that  provides 
a  reasonable  estimate  of  incident  heat  energy 
for  the  exposure  involved.  Table  3  shows 
which  methods  provide  reasonable  estimates 
for  various  exposures. 
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Table  3— Selecting  a  Reasonable  Incident-Energy  Calculation  Method  ^ 


Incident-energy  calculation  method 

More  than  1 5  kV 

14) 

34)a 

34)b 

14) 

34>a 

NFPA  70E-2012  Annex  D  (Lee  equation)  . 

Y-C 

nil 

1 

N 

Y-C 

N3 

N3 

N3 

Doughty,  Neal,  and  Floyd  . 

Y-C 

N 

IH 

N 

N 

N 

IEEE  Std  1584b-2011  . 

Y 

1^1 

Y 

N 

N 

N 

ARCPRO  . 

Y 

■■i 

EH 

Y 

IH 

Y 

Y4 

Y4 

Key: 

14):  Single-phase  arc  in  open  air. 

3<J)a:  Three-phase  arc  in  open  air. 

3<l)b:  Three-phase  arc  in  an  enclosure  (box). 

Y:  Acceptable:  produces  a  reasonable  estimate  of  incident  heat  energy  from  this  type  of  eiectric  arc. 

N:  Not  acceptable;  does  not  produce  a  reasonable  estimate  of  incident  heat  energy  from  this  type  of  electric  arc. 

Y-C:  Acceptabie;  produces  a  reasonabie,  but  conservative,  estimate  of  incident  heat  energy  from  this  type  of  eiectric  arc. 

Notes: 

Although  the  Occupational  Safety  and  Health  Administration  v\/ill  consider  these  methods  reasonabie  for  enforcement  purposes  when  employ¬ 
ers  use  the  methods  in  accordance  with  this  table,  employers  should  be  aware  that  the  listed  methods  do  not  necessariiy  result  in  estimates  that 
will  provide  fuii  protection  from  internai  faults  in  transformers  and  similar  equipment  or  from  arcs  in  underground  manhoies  or  vauits. 

2  At  these  voltages,  the  presumption  is  that  the  arc  is  three-phase  uniess  the  employer  can  demonstrate  that  only  one  phase  is  present  or  that 
the  spacing  of  the  phases  is  sufficient  to  prevent  a  muitiphase  arc  from  occurring. 

3  Although  the  Occupational  Safety  and  Health  Administration  will  consider  this  method  acceptabie  for  purposes  of  assessing  whether  incident 
energy  exceeds  2.0  cal/cm^,  the  results  at  voltages  of  more  than  1 5  kilovolts  are  extremely  conservative  and  unreaiistic. 

'’The  Occupational  Safety  and  Health  Administration  will  deem  the  results  of  this  method  reasonable  when  the  employer  adjusts  them  using 
the  conversion  factors  for  three-phase  arcs  in  open  air  or  in  an  enciosure,  as  indicated  in  the  program’s  instructions. 


Selecting  a  reasonable  distance  from  the 
employee  to  the  arc.  In  estimating  available 
heat  energy,  the  employer  must  make  some 
reasonable  assumptions  about  how  far  the 
employee  will  be  from  the  electric  arc.  Table 
4  lists  reasonable  distances  from  the 
employee  to  the  electric  arc.  The  distances  in 


Table  4  are  consistent  with  national 
consensus  standards,  such  as  the  Institute  of 
Electrical  and  Electronic  Engineers’  National 
Electrical  Safety  Code,  ANSI/IEEE  C2-2012, 
and  IEEE  Guide  for  Performing  Arc-Flash 
Hazard  Calculations,  IEEE  Std  1584b-2011. 
The  employer  is  free  to  use  other  reasonable 


distances,  but  must  consider  equipment 
enclosure  size  and  the  working  distance  to 
the  employee  in  selecting  a  distance  from  the 
employee  to  the  arc.  The  Occupational  Safety 
and  Health  Administration  will  consider  a 
distance  reasonable  when  the  employer  bases 
it  on  equipment  size  and  working  distance. 


Table  4— Selecting  a  Reasonable  Distance  From  the  Employee  to  the  Electric  Arc 


Class  of  equipment 

Single-phase  arc  mm 
(inches) 

Three-phase  arc  mm 
(inches) 

Cable . 

*NA 

455  (18) 

Low  voltage  MCCs  and  panelboards  . 

NA 

455  (18) 

Low-voltage  switchgear  . 

NA 

610  (24) 

5-kV  switchgear  . 

NA 

910  (36) 

1 5-kV  switchgear  . 

NA 

910  (36) 

Single  conductors  in  air  (up  to  46  kilovolts),  work  with  rubber  insulating  gloves  . 

380  (15) 

NA 

Single  conductors  in  air,  work  with  live-line  tools  and  live-line  barehand  work . 

MAD  -  (2  X  kVx2.5A) 
{MAD  -  (2x  /(l//10))t 

NA 

*NA  =  not  applicable. 

tThe  terms  in  this  equation  are: 

MAD  =  The  applicable  minimum  approach  distance,  and 
kV  =  The  system  voltage  in  kilovolts. 


Selecting  a  reasonable  arc  gap.  For  a 
single-phase  arc  in  air,  the  electric  arc  will 
almost  always  occur  when  an  energized 
conductor  approaches  too  close  to  ground. 
Thus,  an  employer  can  determine  the  arc  gap, 
or  arc  length,  for  these  exposures  by  the 
dielectric  strength  of  air  and  the  voltage  on 
the  line.  The  dielectric  strength  of  air  is 
approximately  10  kilovolts  for  every  25.4 
millimeters  (1  inch).  For  example,  at  50 


kilovolts,  the  arc  gap  would  be  50  +  10  x  25.4 
(or  50  X  2.54),  which  equals  127  millimeters 
(5  inches). 

For  three-phase  arcs  in  open  air  and  in 
enclosures,  the  arc  gap  will  generally  be 
dependent  on  the  spacing  between  parts 
energized  at  different  electrical  potentials. 
Documents  such  as  IEEE  Std  1584b-2011 
provide  information  on  these  distances. 
Employers  may  select  a  reasonable  arc  gap 


from  Table  5,  or  they  may  select  any  other 
reasonable  arc  gap  based  on  sparkover 
distance  or  on  the  spacing  between  (1)  live 
parts  at  different  potentials  or  (2)  live  parts 
and  grounded  parts  (for  example,  bus  or 
conductor  spacings  in  equipment).  In  any 
event,  the  employer  must  use  an  estimate 
that  reasonably  resembles  the  actual 
exposures  faced  by  the  employee. 


Table  5— Selecting  a  Reasonable  Arc  Gap 


Class  of  equipment 

Single-phase  arc  mm 
(inches) 

Three-phase  arc  mm  ’ 
(inches) 

Cable . 

NA2  . 

13  (0.5). 

Low  voltage  MCCs  and  panelboards  . 

NA  . 

25  (1.0). 

Low-voltage  switchgear  . 

NA  . 

32  (1.25). 

5-k\/  switchgear  . 

NA  . 

104  (4.0). 

1 5-kV  switchgear  . 

NA  . 

152  (6.0). 

20688 


Federal  Register/ Vol.  79,  No.  70/Friday,  April  11,  2014/Rules  and  Regulations 


Table  5— Selecting  a  Reasonable  Arc  Gap— Continued 


Class  of  equipment 

Single-phase  arc  mm 
(inches) 

Three-phase  arc  mm ' 
(inches) 

Single  conductors  in  air,  15  kV  and  less . 

Single  conductor  in  air,  more  than  15  kV . 

51  (2.0)  . 

Voltage  in  kV  x  2.54 . 

(Voltage  in  kVxO.t),  but 
no  less  than  51  mm  (2 
inches). 

Phase  conductor  spacing. 
Phase  conductor  spacing. 

1  Source:  IEEE  Std  1584b-2011. 

2  NA  =  not  applicable. 


Making  estimates  over  multiple  system 
areas.  The  employer  need  not  estimate  the 
heat-energy  exposure  for  every  job  task 
performed  by  each  employee.  Paragraph 
(l)(8){ii)  of  §  1910.269  permits  the  employer 
to  make  broad  estimates  that  cover  multiple 
system  areas  provided  that:  (1)  The  employer 
uses  reasonable  assumptions  about  the 
energy-exposure  distribution  throughout  the 
system,  and  (2)  the  estimates  represent  the 
maximum  exposure  for  those  areas.  For 
example,  the  employer  can  use  the  maximum 
fault  current  and  clearing  time  to  cover 
several  system  areas  at  once. 

Incident  heat  energy  for  single-phase-to- 
ground  exposures.  Table  6  and  Table  7 
provide  incident  heat  energj'  levels  for  open- 
air,  phase-to-ground  electric-arc  exposures 
typical  for  overhead  systems. 22  Table  6 
presents  estimates  of  available  energy  for 
employees  using  rubber  insulating  gloves  to 
perform  work  on  overhead  systems  operating 
at  4  to  46  kilovolts.  The  table  assumes  that 
the  employee  will  be  380  millimeters  (15 
inches)  from  the  electric  arc,  which  is  a 
reasonable  estimate  for  rubber  insulating 
glove  work.  Table  6  also  assumes  that  the  arc 
length  equals  the  sparkover  distance  for  the 
maximum  transient  overvoltage  of  each 
voltage  range.23  To  use  the  table,  an 


employer  would  use  the  voltage,  maximum 
fault  current,  and  maximum  clearing  time  for 
a  system  area  and,  using  the  appropriate 
voltage  range  and  fault-current  and  clearing¬ 
time  values  corresponding  to  the  next  higher 
values  listed  in  the  table,  select  the 
appropriate  heat  energy  (4,  5,  8,  or  12  cal/ 
cm2)  from  the  table.  For  example,  an 
employer  might  have  a  12,470-volt  power 
line  supplying  a  system  area.  The  power  line 
can  supply  a  maximum  fault  current  of  8 
kiloamperes  with  a  maximum  clearing  time 
of  10  cycles.  For  rubber  glove  work,  this 
system  falls  in  the  4.0-to-15.0-kilovolt  range; 
the  next-higher  fault  current  is  10  kA  (the 
second  row  in  that  voltage  range);  and  the 
clearing  time  is  under  18  cycles  (the  first 
column  to  the  right  of  the  fault  current 
column).  Thus,  the  available  heat  energy  for 
this  part  of  the  system  will  be  4  cal/cm2  or 
less  (from  the  column  heading),  and  the 
employer  could  select  protection  with  a  5- 
cal/cm2  rating  to  meet  §  1910.269(l)(8)(v). 
Alternatively,  an  employer  could  select  a 
base  incident-energy  value  and  ensure  that 
the  clearing  times  for  each  voltage  range  and 
fault  current  listed  in  the  table  do  not  exceed 
the  corresponding  clearing  time  specified  in 
the  table.  For  example,  an  employer  that 
provides  employees  with  arc-flash  protective 


equipment  rated  at  8  cal/cm2  can  use  the 
table  to  determine  if  any  system  area  exceeds 
8  cal/cm^  by  checking  the  clearing  time  for 
the  highest  fault  current  for  each  voltage 
range  and  ensuring  that  the  clearing  times  do 
not  exceed  the  values  specified  in  the  8-cal/ 
cm2  column  in  the  table. 

Table  7  presents  similar  estimates  for 
employees  using  live-line  tools  to  perform 
work  on  overhead  systems  operating  at 
voltages  of  4  to  800  kilovolts.  The  table 
assumes  that  the  arc  length  will  be  equal  to 
the  sparkover  distance  24  and  that  the 
employee  will  be  a  distance  from  the  arc 
equal  to  the  minimum  approach  distance 
minus  twice  the  sparkover  distance. 

The  employer  will  need  to  use  other 
methods  for  estimating  available  heat  energy 
in  situations  not  addressed  by  Table  6  or 
Table  7.  The  calculation  methods  listed  in 
Table  2  and  the  guidance  provided  in  Table 
3  will  help  employers  do  this.  For  example, 
employers  can  use  IEEE  Std  1584b-2011  to 
estimate  the  available  heat  energy  (and  to 
select  appropriate  protective  equipment)  for 
many  specific  conditions,  including  lower- 
voltage,  phase-to-phase  arc,  and  enclosed  arc 
exposures. 


Table  6— Incident  Heat  Energy  for  Various  Fault  Currents,  Clearing  Times,  and  Voltages  of  4.0  to  46.0 
kV:  Rubber  Insulating  Glove  Exposures  Involving  Phase-to-G round  Arcs  in  Open  Air  ONLY*t1: 


Voltage  range 
(kV)** 

Fault  current 
(kA) 

Maximum  clearing  time  (cycles) 

4  cal/cm2 

5  cal/cm2 

8  cal/cm2 

12  cal/cm2 

4.0  to  15.0 . 

5 

46 

58 

92 

138 

10 

18 

22 

36 

54 

15 

10 

12 

20 

30 

20 

6 

8 

13 

19 

15.1  to  25.0  . 

5 

28 

34 

55 

83 

10 

11 

14 

23 

34 

15 

7 

8 

13 

20 

20 

4 

5 

9 

13 

25.1  to  36.0  . 

5 

21 

26 

42 

62 

10 

9 

11 

18 

26 

15 

5 

6 

10 

16 

20 

4 

4 

7 

11 

36.1  to  46.0 . 

5 

16 

20 

32 

48 

10 

7 

9 

14 

21 

15 

4 

5 

8 

13 

22  The  Occupational  Safety  and  Health 
Administration  used  metric  values  to  calculate  the 
clearing  times  in  Table  6  and  Table  7.  An  employer 
may  use  English  units  to  calculate  clearing  times 
instead  even  though  the  results  will  differ  slightly. 


23  The  Occupational  Safety  and  Health 
Administration  based  this  assumption,  which  is 
more  conservative  than  the  arc  length  specified  in 
Table  5,  on  Table  410-2  of  the  2012  NESC. 

24  The  dielectric  strength  of  air  is  about  10 
kilovolts  for  every  25.4  millimeters  (1  inch).  Thus, 


the  employer  can  estimate  the  arc  length  in 
millimeters  to  be  the  phase-to-ground  voltage  in 
kilovolts  multiplied  by  2.54  (or  voltage  (in 
kilovolts)  X  2.54). 
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Table  6— Incident  Heat  Energy  for  Various  Fault  Currents,  Clearing  Times,  and  Voltages  of  4.0  to  46.0 
kV;  Rubber  Insulating  Glove  Exposures  Involving  Phase-to-G round  Arcs  in  Open  Air  Only  *  t  Continued 


Voltage  range 

Fault  current 

Maximum  clearing  time  (cycles) 

(kV)** 

(kA) 

4  cal/cm^ 

5  cal/cm2 

8  cal/cm2 

1 2  cal/cm^ 

20 

3 

4 

6 

9 

Notes:* This  table  is  for  open-air,  phase-to-ground  electric-arc  exposures.  It  is  not  for  phase-to-phase  arcs  or  enclosed  arcs  (arc  in  a  box). 
tThe  table  assumes  that  the  employee  will  be  380  mm  (15  in.)  from  the  electric  arc.  The  table  also  assumes  the  arc  length  to  be  the 
sparkover  distance  for  the  maximum  transient  overvoltage  of  each  voltage  range  (see  Appendix  B  to  §  1910.269),  as  follows: 

4.0  to  15.0  kV  51  mm  (2  in.) 

15.1  to  25.0  kV  102  mm  (4  in.) 

25.1  to  36.0  kV  152  mm  (6  in.) 

36.1  to  46.0  kV  229  mm  (9  in.) 

tThe  Occupational  Safety  and  Health  Administration  calculated  the  values  in  this  tabie  using  the  ARCPRO  method  listed  in  Table  2. 

“The  voltage  range  is  the  phase-to-phase  system  voltage. 

Table  7— Incident  Heat  Energy  for  Various  Fault  Currents,  Clearing  Times,  and  Voltages:  Live-Line  Tool 
Exposures  Involving  Phase-to-G  round  Arcs  in  Open  Air  ONLY*t$  # 


Voltage  range 
(kV)** 

Fault  current 

Maximum  clearing  time  (cycies) 

(kA) 

4  cal/cm2 

5  cal/cm2 

8  cal/cm2 

12  cal/cm2 

4.0  to  15.0 . 

5 

197 

246 

394 

591 

10 

73 

92 

147 

220 

15 

39 

49 

78 

117 

20 

24 

31 

49 

73 

15.1  to  25.0  . 

5 

197 

246 

394 

591 

10 

75 

94 

150 

225 

15 

41 

51 

82 

122 

20 

26 

33 

52 

78 

25.1  to  36.0 . 

5 

138 

172 

275 

413 

10 

53 

66 

106 

159 

15 

30 

37 

59 

89 

20 

19 

24 

38 

58 

36.1  to  46.0  . 

5 

129 

161 

257 

386 

10 

51 

64 

102 

154 

15 

29 

36 

58 

87 

20 

19 

24 

38 

57 

46.1  to  72.5  . 

20 

18 

23 

36 

55 

30 

10 

13 

20 

30 

40 

6 

8 

13 

19 

50 

4 

6 

9 

13 

72.6  to  121.0  . 

20 

10 

12 

20 

30 

30 

6 

7 

11 

17 

40 

4 

5 

7 

11 

50 

3 

3 

5 

8 

121.1  to  145.0  . 

20 

12 

15 

24 

35 

30 

7 

9 

15 

22 

40 

5 

6 

10 

15 

50 

4 

5 

8 

11 

145.1  to  169.0  . 

20 

12 

15 

24 

36 

30 

7 

9 

15 

22 

40 

5 

7 

10 

16 

50 

4 

5 

8 

12 

169.1  to  242.0  . 

20 

13 

17 

27 

40 

30 

8 

10 

17 

25 

40 

6 

7 

12 

17 

50 

4 

5 

9 

13 

242.1  to  362.0  . 

20 

25 

32 

51 

76 

30 

16 

19 

31 

47 

40 

11 

14 

22 

33 

50 

8 

10 

16 

25 

362.1  to  420.0  . 

20 

12 

15 

25 

37 

30 

8 

10 

15 

23 

40 

5 

7 

11 

16 

50 

4 

5 

8 

12 

420.1  to  550.0  . 

20 

23 

29 

47 

7C 

30 

14 

18 

29 

43 

40 

10 

13 

20 

3C 

50 

8 

9 

15 

23 

550.1  to  800.0  . 

20 

25 

31 

50 

7£ 

30 

15 

19 

31 

4£ 

40 

11 

13 

21 

32 
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Table  7— Incident  Heat  Energy  for  Various  Fault  Currents,  Clearing  Times,  and  Voltages:  Live-Line  Tool 
Exposures  Involving  Phase-to-G round  Arcs  in  Open  Air  ONLY*t$  #— Continued 


Voltage  range 

Fault  current 

Maximum  clearing  time  (cycles) 

(kV)  “ 

(KA) 

4  cal/cm2 

5  cal/cm2 

8  cal/cm2 

12  cal/cm2 

8 

10 

16 

24 

Notes: 

‘This  table  is  for  open-air,  phase-to-ground  electric-arc  exposures.  It  is  not  for  phase-to-phase  arcs  or  enclosed  arcs  (arc  in  a  box). 
tThe  table  assumes  the  arc  length  to  be  the  sparkover  distance  for  the  maximum  phase-to-ground  voltage  of  each  voltage  range  (see  Appen¬ 
dix  B  to  this  section).  The  table  also  assumes  that  the  employee  will  be  the  minimum  approach  distance  minus  twice  the  arc  length  from  the 
electric  arc. 

$The  Occupational  Safety  and  Health  Administration  calculated  the  values  in  this  table  using  the  ARCPRO  method  listed  in  Table  2. 

#For  voltages  of  more  than  72.6  kV,  employers  may  use  this  table  only  when  the  minimum  approach  distance  established  under 
§  1910.269(l)(3)(i)  is  greater  than  or  equal  to  the  following  values: 

72.6  to  121.0  kV  1.02  m. 

121.1  to  145.0  kV  1.16  m. 

145.1  to  169.0  kV  1.30  m. 

169.1  to  242.0  kV  1.72  m. 

242.1  to  362.0  kV  2.76  m. 

362.1  to  420.0  kV  2.50  m. 

420.1  to  550.0  kV  3.62  m. 

550.1  to  800.0  kV  4.83  m. 

“The  voltage  range  is  the  phase-to-phase  system  voltage. 


B.  Selecting  Protective  Clothing  and  Other 
Protective  Equipment 
Paragraph  (l)(8)(v)  of  §  1910.269  requires 
employers,  in  certain  situations,  to  select 
protective  clothing  and  other  protective 
equipment  with  an  arc  rating  that  is  greater 
than  or  equal  to  the  incident  heat  energy 
estimated  under  §  1910.269(l)(8)(ii).  Based  on 
laboratory  testing  required  by  ASTM  F1506- 
10a,  the  expectation  is  that  protective 
clothing  with  an  arc  rating  equal  to  the 
estimated  incident  heat  energy  will  be 
capable  of  preventing  second-degree  burn 
injury  to  an  employee  exposed  to  that 
incident  heat  energy  from  an  electric  arc. 

Note  that  actual  electric-arc  exposures  may 
be  more  or  less  severe  than  the  estimated 
value  because  of  factors  such  as  arc 
movement,  arc  length,  arcing  from  reclosing 
of  the  system,  secondary  fires  or  explosions, 
and  weather  conditions.  Additionally,  for  arc 
rating  based  on  the  fabric’s  arc  thermal 
performance  valuers  (ATPV),  a  worker 
exposed  to  incident  energy  at  the  arc  rating 
has  a  50-percent  chance  of  just  barely 
receiving  a  second-degree  burn.  Therefore,  it 

For  any  estimated  incident  heat  energy . 

If  the  estimated  incident  heat  energy  does  not 


is  possible  (although  not  likely)  that  an 
employee  will  sustain  a  second-degree  (or 
worse)  burn  wearing  clothing  conforming  to 
§  1910.269(l)(8)(v)  under  certain 
circumstances.  However,  reasonable 
employer  estimates  and  maintaining 
appropriate  minimum  approach  distances  for 
employees  should  limit  burns  to  relatively 
small  burns  that  just  barely  extend  beyond 
the  epidermis  (that  is,  just  barely  a  second- 
degree  burn).  Consequently,  protective 
clothing  and  other  protective  equipment 
meeting  §  1910.269(l)(8)(v)  will  provide  an 
appropriate  degree  of  protection  for  an 
employee  exposed  to  electric-arc  hazards. 

Paragraph  (l)(8)(v)  of  §  1910.269  does  not 
require  arc-rated  protection  for  exposures  of 
2  cal/cm^  or  less.  Untreated  cotton  clothing 
will  reduce  a  2-cal/cm2  exposure  below  the 
1.2-  to  1.5-cal/cm2  level  necessary  to  cause 
burn  injury,  and  this  material  should  not 
ignite  at  such  low  heat  energy  levels. 
Although  §  1910.269(l)(8)(v)  does  not  require 
clothing  to  have  an  arc  rating  when 
exposures  are  2  cal/cm^  or  less, 

§  1910.269(l)(8)(iv)  requires  the  outer  layer  of 


clothing  to  be  flame  resistant  under  certain 
conditions,  even  when  the  estimated  incident 
heat  energy  is  less  than  2  cal/cm^,  as 
discussed  later  in  this  appendix. 
Additionally,  it  is  especially  important  to 
ensure  that  employees  do  not  wear 
undergarments  made  from  fabrics  listed  in 
the  note  to  §  1910.269(l)(8)(iii)  even  when  the 
outer  layer  is  flame  resistant  or  arc  rated. 
These  fabrics  can  melt  or  ignite  easily  when 
an  electric  arc  occurs.  Logos  and  name  tags 
made  from  non-flame-resistant  material  can 
adversely  affect  the  arc  rating  or  the  flame- 
resistant  characteristics  of  arc-rated  or  flame- 
resistant  clothing.  Such  logos  and  name  tags 
may  violate  §  1910.269(l)(8)(iii),  (l)(8)(iv),  or 
(l)(8)(v). 

Paragraph  (l)(8)(v)  of  §  1910.269  requires 
that  arc-rated  protection  cover  the 
employee’s  entire  body,  with  limited 
exceptions  for  the  employee’s  hands,  feet, 
face,  and  head.  Paragraph  (l)(8)(v)(A)  of 
§  1910.269  provides  that  arc-rated  protection 
is  not  necessary  for  the  employee’s  hands 
under  the  following  conditions: 


.  When  the  employee  is  wearing  rubber  insulating  gloves  with  protec¬ 
tors. 

exceed  14  cal/cm^  .  When  the  employee  is  wearing  heavy-duty  leather  work  gloves  with 

a  weight  of  at  least  407  gm/m^  (12  oz/yd^). 


Paragraph  (l)(8)(v)(B)  of  §  1910.269  provides  wearing  heavy-duty  work  shoes  or  boots.  and  (l)(8)(v)(E)  require  arc-rated  head  and 

that  arc-rated  protection  is  not  necessary  for  Finally,  §  1910.269(l)(8)(v)(C),  (l)(8)(v)(D),  face  protection  as  follows: 

the  employee’s  feet  when  the  employee  is 


Minimum  head  and  face  protection 

Exposure 

None* 

Arc-rated  faceshield  with  a  minimum 
rating  of  8  cal/cm^* 

Arc-rated  hood  or 
faceshield  with  balaclava 

Single-phase,  open  air . 

2-8  cal/cm2  . 

9-1 2  cal/cm2  . 

13  cal/cm^  or  higher  t. 

ASTM  F1506-10a  defines  “arc  thermal 
performance  value”  as  “the  incident  energy  on  a 
material  or  a  multilayer  system  of  materials  that 
results  in  a  50%  probability  that  sufficient  heat 
transfer  through  the  tested  specimen  is  predicted  to 


cause  the  onset  of  a  second-degree  skin  burn  injury 
based  on  the  Stoll  [footnote)  curve,  cal/cm^.”  The 
footnote  to  this  definition  reads:  “Derived  from: 
Stoll,  A.  M.,  and  Chianta,  M.  A.,  ‘Method  and 
Rating  System  for  Evaluations  of  Thermal 


Protection,’  Aerospace  Medicine,  Vol  40, 1969,  pp. 
1232-1238  and  Stoll,  A.  M.,  and  Chianta,  M.  A., 
‘Heat  Transfer  through  Fabrics  as  Related  to 
Thermal  Injury,’  Transactions — New  York  Academy 
of  Sciences,  Vol  33(7),  Nov.  1971,  pp.  649-670.” 
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Minimum  head  and  face  protection 

Exposure 

None* 

Arc-rated  faceshield  with  a  minimum 
rating  of  8  cal/cm^* 

Arc-rated  hood  or 
faceshield  with  balaclava 

Three-phase . 

2-4  cal/cm^  . 

5-8  cal/cm2  . 

9  cal/cm2  or  higher  $. 

‘These  ranges  assume  that  employees  are  wearing  hardhats  meeting  the  specifications  in  §1910.135  or  §1926.1 00(b)(2),  as  applicable. 
tThe  arc  rating  must  be  a  minimum  of  4  cal/cm^  less  than  the  estimated  incident  energy.  Note  that  §1910.269(l)(8)(v)(E)  permits  this  type  of 
head  and  face  protection,  with  a  minimum  arc  rating  of  4  cal/cm^  less  than  the  estimated  incident  energy,  at  any  incident  energy  level. 
iNote  that  §  1910.269(l)(8)(v)  permits  this  type  of  head  and  face  protection  at  any  incident  energy  level. 


rv.  Protection  Against  Ignition 

Paragraph  (l)(8)(iii)  of  §  1910.269  prohibits 
clothing  that  could  melt  onto  an  employee’s 
skin  or  that  could  ignite  and  continue  to  burn 
when  exposed  to  flames  or  to  the  available 
heat  energy  estimated  by  the  employer  under 
§  1910.269(l)(8)(ii).  Meltable  fabrics,  such  as 
acetate,  nylon,  polyester,  and  polypropylene, 
even  in  blends,  must  be  avoided.  When  these 
fibers  melt,  they  can  adhere  to  the  skin, 
thereby  transferring  heat  rapidly, 
exacerbating  burns,  and  complicating 
treatment.  These  outcomes  can  result  even  if 
the  meltable  fabric  is  not  directly  next  to  the 
skin.  The  remainder  of  this  section  focuses 
on  the  prevention  of  ignition. 

I’aragraph  (l)(8)(v)  of  §  1910.269  generally 
requires  protective  clothing  and  other 
protective  equipment  with  an  arc  rating 
greater  than  or  equal  to  the  employer’s 
estimate  of  available  heat  energy.  As 
explained  earlier  in  this  appendix,  untreated 
cotton  is  usually  acceptable  for  exposures  of 
2  cal/cm^  or  less. If  the  exposure  is  greater 
than  that,  the  employee  generally  must  wear 
flame-resistant  clothing  with  a  suitable  arc 
rating  in  accordance  with  §  1910.269(l)(8)(iv) 
and  (l)(8)(v).  However,  even  if  an  employee 
is  wearing  a  layer  of  flame-resistant  clothing, 
there  are  circumstances  under  which 
flammable  layers  of  clothing  would  be 
uncovered,  and  an  electric  arc  could  ignite 
them.  For  example,  clothing  ignition  is 
possible  if  the  employee  is  wearing 
flammable  clothing  under  the  flame-resistant 
clothing  and  the  underlayer  is  uncovered 
because  of  an  opening  in  the  flame-resistant 
clothing.  Thus,  for  purposes  of 
§  1910.269(l)(8)(iii),  it  is  important  for  the 
employer  to  consider  the  possibility  of 
clothing  ignition  even  when  an  employee  is 
wearing  flame-resistant  clothing  with  a 
suitable  arc  rating. 

Under  §  1910.269(l)(8)(iii),  employees  may 
not  wear  flammable  clothing  in  conjunction 
with  flame-resistant  clothing  if  the  flammable 
clothing  poses  an  ignition  hazard.  27 
Although  outer  flame-resistant  layers  may 
not  have  openings  that  expose  flammable 
inner  layers,  when  an  outer  flame-resistant 
layer  would  be  unable  to  resist  breakopen,2B 


2eSee  §1910.269(l)(8)(iv)(A),  (l)(8)(iv)(B),  and 
(l){8)(iv)(C)  for  conditions  under  which  employees 
must  wear  flame-resistant  clothing  as  the  outer 
layer  of  clothing  even  when  the  incident  heat 
energ}'  does  not  exceed  2  cal/cm^. 

77  Paragraph  (l)(8)(iii)  of  §  1910.269  prohibits 
clothing  that  could  ignite  and  continue  to  burn 
when  exposed  to  the  heat  energy  estimated  under 
paragraph  (lK8)(ii)  of  that  section. 

78  Breakopen  occurs  when  a  hole,  tear,  or  crack 
develops  in  the  exposed  fabric  such  that  the  fabric 
no  longer  effectively  blocks  incident  heat  energy. 


the  next  (inner)  layer  must  be  flame-resistant 
if  it  could  ignite. 

Non-flame-resistant  clothing  can  ignite 
even  when  the  heat  energy  from  an  electric 
arc  is  insufficient  to  ignite  the  clothing.  For 
example,  nearby  flames  can  ignite  an 
employee’s  clothing:  and,  even  in  the 
absence  of  flames,  electric  arcs  pose  ignition 
hazards  beyond  the  hazard  of  ignition  from 
incident  energy  under  certain  conditions.  In 
addition  to  requiring  flame-resistant  clothing 
when  the  estimated  incident  energy  exceeds 
2.0  cal/cm7,  §  1910.269(l)(8)(iv)  requires 
flame-resistant  clothing  when:  The  employee 
is  exposed  to  contact  with  energized  circuit 
parts  operating  at  more  than  600  volts 
(§  1910.269(l)(8)(iv)(A)),  an  electric  arc  could 
ignite  flammable  material  in  the  work  area 
that,  in  turn,  could  ignite  the  employee’s 
clothing  (§  1910.269(l)(8)(iv)(B)),  and  molten 
metal  or  electric  arcs  from  faulted  conductors 
in  the  work  area  could  ignite  the  employee’s 
clothing  (§  1910.269(l)(8)(iv)(C)).  For 
example,  grounding  conductors  can  become 
a  source  of  heat  energy  if  they  cannot  carry 
fault  current  without  failure.  The  employer 
must  consider  these  possible  sources  of 
electric  arcs  in  determining  whether  the 
employee’s  clothing  could  ignite  under 
§1910.269(l)(8)(iv)(C). 

Appendix  F  to  §  1910.269 — Work-Positioning 
Equipment  Inspection  Guidelines 

I.  Body  Belts 

Inspect  body  belts  to  ensure  that: 

A.  The  hardware  has  no  cracks,  nicks, 
distortion,  or  corrosion: 

B.  No  loose  or  worn  rivets  are  present: 

C.  The  waist  strap  has  no  loose  grommets: 

D.  The  fastening  straps  are  not  100-percent 
leather:  and 

E.  No  worn  materials  that  could  affect  the 
safety  of  the  user  are  present. 

II.  Positioning  Straps 

Inspect  positioning  straps  to  ensure  that: 

A.  The  warning  center  of  the  strap  material 
is  not  exposed: 

B.  No  cuts,  burns,  extra  holes,  or  fraying  of 
strap  material  is  present; 

C.  Rivets  are  properly  secured; 

D.  Straps  are  not  100-percent  leather;  and 

E.  Snaphooks  do  not  have  cracks,  burns,  or 
corrosion. 

III.  Climbers 

Inspect  pole  and  tree  climbers  to  ensure 
that: 


70  Static  wires  and  pole  grounds  are  examples  of 
grounding  conductors  that  might  not  be  capable  of 
carrying  fault  current  without  failure.  Grounds  that 
can  carrj'  the  maximum  available  fault  current  are 
not  a  concern,  and  employers  need  not  consider 
such  grounds  a  possible  electric  arc  source. 


A.  Gaffs  are  at  least  as  long  as  the 
manufacturer’s  recommended  minimums 
(generally  32  and  51  millimeters  (1.25  and 
2.0  inches)  for  pole  and  tree  climbers, 
respectively,  measured  on  the  underside  of 
the  gaff); 

Note:  Gauges  are  available  to  assist  in 
determining  whether  gaffs  are  long  enough 
and  shaped  to  easily  penetrate  poles  or  trees. 

B.  Gaffs  and  leg  irons  are  not  fractured  or 
cracked: 

G.  Stirrups  and  leg  irons  are  free  of 
excessive  wear; 

D.  Gaffs  are  not  loose; 

E.  Gaffs  are  free  of  deformation  that  could 
adversely  affect  use; 

F.  Gaffs  are  properly  .sharpened;  and 

G.  There  are  no  broken  straps  or  buckles. 

Appendix  G  to  §  1910.269 — Reference 
Documents 

The  references  contained  in  this  appendix 
provide  information  that  can  be  helpful  in 
understanding  and  complying  with  the 
requirements  contained  in  §  1910.269.  The 
national  consensus  standards  referenced  in 
this  appendix  contain  detailed  specifications 
that  employers  may  follow  in  complying 
with  the  more  performance-based 
requirements  of  §  1910.269.  Except  as 
.specifically  noted  in  §  1910.269,  however, 
the  Occupational  Safety  and  Health 
Administration  will  not  necessarily  deem 
compliance  with  the  national  consensus 
standards  to  be  compliance  with  the 
provisions  of  §  1910.269. 

ANSI/SIA  A92. 2-2009,  American  National 
Standard  for  Vehicle-Mounted  Elevating 
and  Rotating  Aerial  Devices. 

ANSI  Z1 33-201 2,  American  National 
Standard  Safety  Requirements  for 
Arboricultural  Operations — Pruning, 
Trimming,  Repairing,  Maintaining,  and 
Removing  Trees,  and  Cutting  Brush. 
ANSI/IEEE  Std  935-1989,  IEEE  Guide  on 
Terminology  for  Tools  and  Equipment  to 
Be  Used  in  Live  Line  Working. 

ASME  B20.1-2012,  Safety  Standard  for 
Conveyors  and  Related  Equipment. 
ASTM  D120-09,  Standard  Specification  for 
Rubber  Insulating  Gloves. 

ASTM  D149-09  (2013),  Standard  Test 

Method  for  Dielectric  Breakdown  Voltage 
and  Dielectric  Strength  of  Solid 
Electrical  Insulating  Materials  at 
Commercial  Power  Frequencies. 

ASTM  D178-01  (2010),  Standard 

Specification  for  Rubber  Insulating 
Matting. 

ASTM  D1048-12,  Standard  Specification  for 
Rubber  Insulating  Blankets. 
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ASTM  D1049-98  (2010),  Standard 

Specification  for  Rubber  Insulating 
Covers. 

ASTM  D1050-05  (2011),  Standard 

Specification  for  Rubber  Insulating  Line 
Hose. 

ASTM  D1051-08,  Standard  Specification  for 
Rubber  Insulating  Sleeves. 

ASTM  F478-09,  Standard  Specification  for 
In-Service  Care  of  Insulating  Line  Hose 
and  Covers. 

ASTM  F479-06  (2011),  Standard 

Specification  for  In-Service  Care  of 
Insulating  Rlankets. 

ASTM  F496-08,  Standard  Specification  for 
In-Service  Care  of  Insulating  Gloves  and 
Sleeves. 

ASTM  F711-02  (2007),  Standard 

Specification  for  Fiberglass-Reinforced 
Plastic  (FRP)  Rod  and  Tube  Used  in  Live 
Line  Tools. 

ASTM  F712-06  (2011),  Standard  Test 
Methods  and  Specifications  for 
Electrically  Insulating  Plastic  Guard 
Equipment  for  Protection  of  Workers. 

ASTM  F819-10,  Standard  Terminology 
Relating  to  Electrical  Protective 
Equipment  for  Workers. 

ASTM  F855-09,  Standard  Specifications  for 
Temporary  Protective  Grounds  to  Re 
Used  on  De-energized  Electric  Power 
Lines  and  Equipment. 

ASTM  F887-1 2‘” ,  Standard  Specifications 
for  Personal  Climbing  Equipment. 

ASTM  F914/F914M-10,  Standard  Test 

Method  for  Acoustic  Emission  for  Aerial 
Personnel  Devices  Without 
Supplemental  Load  Handling 
Attachments. 

ASTM  FI  11 6-03  (2008),  Standard  Test 
Method  for  Determining  Dielectric 
Strength  of  Dielectric  Footwear. 

ASTM  FI  11 7-03  (2008),  Standard 

Specification  for  Dielectric  Footwear. 

ASTM  FI  236-96  (2012),  Standard  Guide  for 
Visual  Inspection  of  Electrical  Protective 
Rubber  Products. 

ASTM  F1430/F1430M-10,  Standard  Test 
Method  for  Acoustic  Emission  Testing  of 
Insulated  and  Non-Insulated  Aerial 
Personnel  Devices  with  Supplemental 
Load  Handling  Attachments. 

ASTM  Fl 505-10,  Standard  Specification  for 
Insulated  and  Insulating  Hand  Tools. 

ASTM  Fl506-10a,  Standard  Performance 
Specification  for  Flame  Resistant  and 
Arc  Rated  Textile  Materials  for  Wearing 
Apparel  for  Use  by  Electrical  Workers 
Exposed  to  Momentary  Electric  Arc  and 
Related  Thermal  Hazards. 

ASTM  Fl 564-13,  Standard  Specification  for 
Structure-Mounted  Insulating  Work 
Platforms  for  Electrical  Workers. 

ASTM  Fl 701-12,  Standard  Specification  for 
Unused  Polypropylene  Rope  with 
Special  Electrical  Properties. 

ASTM  Fl 742-03  (2011),  Standard 
Specification  for  PVC  Insulating 
Sheeting. 

ASTM  Fl  796-09,  Standard  Specification  for 
High  Voltage  Detectors — Part  1 
Capacitive  Type  to  be  Used  for  Voltages 
Exceeding  600  Volts  AC. 

ASTM  Fl  797-09^^,  Standard  Test  Method  for 
Acoustic  Emission  Testing  of  Insulated 
and  Non-Insulated  Digger  Derricks. 


ASTM  F1825-03  (2007),  Standard 

Specification  for  Clampstick  Type  Live 
Line  Tools. 

ASTM  F1826-00  (2011),  Standard 
Specification  for  Live  Line  and 
Measuring  Telescoping  Tools. 

ASTM  F1891-12,  Standard  Specification  for 
Arc  and  Flame  Resistant  Rainwear. 

ASTM  F1958/F1958M-12,  Standard  Test 
Method  for  Determining  the  Ignitability 
of  Non-flame-Resistant  Materials  for 
Clothing  by  Electric  Arc  Exposure 
Method  Using  Mannequins. 

ASTM  F1959/F1959M-12,  Standard  Test 
Method  for  Determining  the  Arc  Rating 
of  Materials  for  Clothing. 

IEEE  Stds  4-1995,  4a-2001  (Amendment  to 
IEEE  Standard  Techniques  for  High- 
Voltage  Testing),  IEEE  Standard 
Techniques  for  High-Voltage  Testing. 

IEEE  Std  62—1995,  IEEE  Guide  for  Diagnostic 
Field  Testing  of  Electric  Power 
Apparatus — Part  1 :  Oil  Filled  Power 
Transformers,  Regulators,  and  Reactors. 
IEEE  Std  80-2000,  Guide  for  Safety  in  AC 
Substation  Grounding. 

IEEE  Std  100-2000,  The  Authoritative 
Dictionary  of  IEEE  Standards  Terms 
Seventh  Edition. 

IEEE  Std  516-2009,  IEEE  Guide  for 

Maintenance  Methods  on  Energized 
Power  Lines. 

IEEE  Std  524-2003,  IEEE  Guide  to  the 

Installation  of  Overhead  Transmission 
Line  Conductors . 

IEEE  Std  957-2005,  IEEE  Guide  for  Cleaning 
Insulators. 

IEEE  Std  1048-2003,  IEEE  Guide  for 

Protective  Grounding  of  Power  Lines. 
IEEE  Std  1067-2005,  IEEE  Guide  for  In- 
Service  Use,  Care,  Maintenance,  and 
Testing  of  Conductive  Clothing  for  Use 
on  Voltages  up  to  765  kV  AC  and  ±750 
kVDC. 

IEEE  Std  1307-2004,  IEEE  Standard  for  Fall 
Protection  for  Utility  Work. 

IEEE  Stds  1584-2002, 1584a-2004 

(Amendment  1  to  IEEE  Std  1584-2002), 
and  1584b-2011  (Amendment  2:  Changes 
to  Clause  4  of  IEEE  Std  1584-2002),  IEEE 
Guide  for  Performing  Arc-Flash  Hazard 
Calculations. 

IEEE  C2-2012,  National  Electrical  Safety 
Code. 

NFPA  70E-2012,  Standard  for  Electrical 
Safety  in  the  Workplace. 

Subpart  S — Electrical 

■  7.  Revise  the  authority  citation  for 
Subpart  S  of  part  1910  to  read  as 
follows: 

Authority:  29  U.S.C.  653,  655,  657; 
Secretary  of  Labor’s  Order  No.  8-76  (41  FR 
25059),  1-90  (55  FR  9033),  5-2002  (67  FR 
65008),  5-2007  (72  FR  31160),  or  1-2012  (77 
FR  3912),  as  applicable;  and  29  CFR  Part 
1911. 

■  8.  In  §  1910.331(c)(1),  revise  the 
headings  to  Notes  1  and  2  and  revise 
Note  3  to  read  as  follows: 

§1910.331  Scope. 

***** 

(c)  *  *  * 


(1)  *  *  * 

Note  1  to  paragraph  (c)(1):  *  *  * 

Note  2  to  paragraph  (c)(1):  *  *  * 

Note  3  to  paragraph  (c)(1):  Work  on  or 
directly  associated  with  generation, 
transmission,  or  distribution  installations 
includes: 

(1)  Work  performed  directly  on  such 
installations,  such  as  repairing  overhead 
or  underground  distribution  lines  or 
repairing  a  feed-water  pump  for  the 
boiler  in  a  generating  plant. 

(2)  Work  directly  associated  with  such 
installations,  such  as  line-clearance  tree 
trimming  and  replacing  utility  poles 
(see  the  definition  of  “line-clearance 
tree  trimming”  in  §  1910.269(x)). 

(3)  Work  on  electric  utilization 
circuits  in  a  generating  plant  provided 
that: 

(A)  Such  circuits  are  commingled 
with  installations  of  power  generation 
equipment  or  circuits,  and 

(B)  The  generation  equipment  or 
circuits  present  greater  electrical 
hazards  than  those  posed  by  the 
utilization  equipment  or  circuits  (such 
as  exposure  to  higher  voltages  or  lack  of 
overcurrent  protection). 

This  work  is  covered  by  §  1910.269  of 
this  part. 

§1910.399  [Amended] 

■  9.  Remove  the  definition  of  “line- 
clearance  tree  trimming”  from 
§1910.399. 

PART  1926— [AMENDED] 

Subpart  A — General 

■  10.  The  authority  citation  for  Subpart 
A  of  part  1926  is  revised  to  read  as 
follows: 

Authority:  40  U.S.C.  3701  et  seq.\  29  U.S.C. 
653,  655,  657;  Secretary  of  Labor’s  Order  No. 
12-71  (36  FR  8754),  8-76  (41  FR  25059),  9- 
83  (48  FR  35736),  1-90  (55  FR  9033),  6-96 
(62  FR  111),  3-2000  (65  FR  50017),  5-2002 
(67  FR  65008),  or  5-2007  (72  FR  31160),  5- 
2007  (72  FR  31160),  4-2010  (75  FR  55355), 
or  1-2012  (77  FR  3912),  as  applicable;  and 
29  CFR  Part  1911. 

■  11.  In  §  1926.6,  remove  and  reserve 
paragraphs  (h)(17),  (h)(18),  (h)(19), 
(h)(20),  (h)(21),  (h)(22),  and  (j)(2). 

§1926.6  Incorporation  by  reference. 

***** 

(h)  *  *  * 

(17)  [Reserved] 

(18)  [Reserved] 

(19)  [Reserved] 

(20)  [Reserved] 

(21)  [Reserved] 

(22)  [Reserved] 

***** 

(j)*  *  * 
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(2)  I  Reserved  J 
***** 

Subpart  E — Personal  Protective  and 
Life  Saving  Equipment 

■  12.  Revise  the  authority  citation  for 
Subpart  E  of  Part  1926  to  read  as 
follows: 

Authority:  40  U.S.C.  3701  et  seq.-,  29  U.S.C. 
653,  655,  657;  Secretary  of  Labor’s  Order  No. 
12-71  (36  FR  8754),  8-76  (41  FR  25059),  9- 
83  (48  FR  35736),  1-90  (55  FR  9033),  6-96 
(62  FR  111),  5-2002  (67  FR  65008),  5-2007 
(72  FR  31160),  or  1-2012  (77  FR  3912),  as 
applicable;  and  29  CFR  Part  1911. 

■  13.  Add  §  1926.97  to  read  as  follows; 

§  1926.97  Electrical  protective  equipment. 

(a)  Design  requirements  for  specific 
types  of  electrical  protective  equipment. 
Rubber  insulating  blankets,  rubber 
insulating  matting,  rubber  insulating 
covers,  rubber  insulating  line  hose, 
rubber  insulating  gloves,  and  rubber 
insulating  sleeves  shall  meet  the 
following  requirements: 

(1)  Manufacture  and  marking  of 
rubber  insulating  equipment,  (i) 

Blankets,  gloves,  and  sleeves  shall  be 
produced  by  a  seamless  process. 

(ii)  Each  item  shall  be  clearly  marked 
as  follows: 

(A)  Class  00  equipment  shall  be 
marked  Class  00. 

(B)  Class  0  equipment  shall  be  marked 
Class  0. 

(C)  Class  1  equipment  shall  be  marked 
Class  1. 

(D)  Class  2  equipment  shall  be  marked 
Class  2. 

(E)  Class  3  equipment  shall  be  marked 
Class  3. 

(F)  Class  4  equipment  shall  be  marked 
Class  4. 

(G)  Nonozone-resistant  equipment 
shall  be  marked  Type  I. 

(H)  Ozone-resistant  equipment  shall 
be  marked  Type  II. 

(I)  Other  relevant  markings,  such  as 
the  manufacturer’s  identification  and 
the  size  of  the  equipment,  may  also  be 
provided. 

(iii)  Markings  shall  be  nonconducting 
and  shall  be  applied  in  such  a  manner 
as  not  to  impair  the  insulating  qualities 
of  the  equipment. 

(iv)  Markings  on  gloves  shall  be 
confined  to  the  cuff  portion  of  the  glove. 

(2)  Electrical  requirements,  (i) 
Equipment  shall  be  capable  of 
withstanding  the  ac  proof-test  voltage 
specified  in  Table  E-1  or  the  dc  proof- 
test  voltage  specified  in  Table  E-2. 

(A)  The  proof  test  shall  reliably 
indicate  that  the  equipment  can 
withstand  the  voltage  involved. 

(B)  The  test  voltage  shall  he  applied 
continuously  for  3  minutes  for 


(Kjuipmont  other  than  matting  and  shall 
ho  applied  continuously  for  1  minute  for 
matting. 

(C)  Gloves  shall  also  he  capable  of 
separately  withstanding  the  ac  proof-test 
voltage  specified  in  Table  E-1  after  a  16- 
hour  water  soak.  (See  the  note  following 
paragraph  (a)(3)(ii)(B)  of  this  section.) 

(ii)  When  the  ac  proof  test  is  used  on 
gloves,  the  60-hertz  proof-test  current 
may  not  exceed  the  values  specified  in 
Table  E-1  at  any  time  during  the  test 
period. 

(A)  If  the  ac  proof  test  is  made  at  a 
frequency  other  than  60  hertz,  the 
permissible  proof-test  current  shall  be 
computed  from  the  direct  ratio  of  the 
frequencies. 

(B)  For  the  test,  gloves  (right  side  out) 
shall  be  filled  with  tap  water  and 
immersed  in  water  to  a  depth  that  is  in 
accordance  with  Table  E-3.  Water  shall 
be  added  to  or  removed  from  the  glove, 
as  necessary,  so  that  the  water  level  is 
the  same  inside  and  outside  the  glove. 

(C)  After  the  16-hour  water  soak 
specified  in  paragraph  (a)(2)(i)(G)  of  this 
section,  the  60-hertz  proof-test  current 
may  not  exceed  the  values  given  in 
Table  E-1  by  more  than  2  milliamperes. 

(iii)  Equipment  that  has  been 
subjected  to  a  minimum  breakdown 
voltage  test  may  not  be  used  for 
electrical  protection.  (See  the  note 
following  paragraph  (a)(3)(ii)(B)  of  this 
section.) 

(iv)  Material  used  for  Type  II 
insulating  equipment  shall  be  capable  of 
withstanding  an  ozone  test,  with  no 
visible  effects.  The  ozone  test  shall 
reliably  indicate  that  the  material  will 
resist  ozone  exposure  in  actual  use.  Any 
visible  signs  of  ozone  deterioration  of 
the  material,  such  as  checking,  cracking, 
breaks,  or  pitting,  is  evidence  of  failure 
to  meet  the  requirements  for  ozone- 
resistant  material.  (See  the  note 
following  paragraph  (a)(3)(ii)(B)  of  this 
section.) 

(3)  Workmanship  and  finish,  (i) 
Equipment  shall  be  free  of  physical 
irregularities  that  can  adversely  affect 
the  insulating  properties  of  the 
equipment  and  that  can  be  detected  by 
the  tests  or  inspections  required  under 
this  section. 

(ii)  Surface  irregularities  that  may  be 
present  on  all  rubber  goods  (because  of 
imperfections  on  forms  or  molds  or 
because  of  inherent  difficulties  in  the 
manufacturing  process)  and  that  may 
appear  as  indentations,  protuberances, 
or  imbedded  foreign  material  are 
acceptable  under  the  following 
conditions: 

(A)  The  indentation  or  protuberance 
blends  into  a  smooth  slope  when  the 
material  is  .stretched. 


(B)  Foreign  material  remains  in  place 
when  the  insulating  material  is  folded 
and  stretches  with  the  in.sulating 
material  surrounding  it. 

Note  to  paragraph  (a):  Rutjbor  in.sulating 
equipment  meeting  the  following  national 
consensus  standards  is  deemed  to  be  in 
compliance  with  the  performance 
requirements  of  paragraph  (a)  of  this  section: 

American  Society  for  Testing  and  Materials 
(ASTM)  D120-09,  Standard  Specification  for 
Rubber  Insulating  Gloves. 

ASTM  D1 78-01  (2010),  Standard 
Specification  for  Rubber  Insulating  Matting. 

ASTM  Dl 048-1 2,  Standard  Specification 
for  Rubber  Insulating  Blankets. 

ASTM  Dl 049-98  (2010),  Standard 
Specification  for  Rubber  Insulating  Covers. 

ASTM  D1050-05  (2011),  Standard 
Specification  for  Rubber  Insulating  Line 
Hose. 

ASTM  D1051-08,  Standard  Specification 
for  Rubber  Insulating  Sleeves. 

The  preceding  standards  also  contain 
specifications  for  conducting  the  various 
tests  required  in  paragraph  (a)  of  this  section. 
For  example,  the  ac  and  dc  proof  tests,  the 
breakdown  test,  the  water-soak  procedure, 
and  the  ozone  test  mentioned  in  this 
paragraph  are  described  in  detail  in  these 
ASTM  standards. 

ASTM  F1236-96  (2012),  Standard  Guide 
for  Visual  Inspection  of  Electrical  Protective 
Rubber  Products,  presents  methods  and 
techniques  for  the  visual  inspection  of 
electrical  protective  equipment  made  of 
rubber.  This  guide  also  contains  descriptions 
and  photographs  of  irregularities  that  can  be 
found  in  this  equipment. 

ASTM  F819-10,  Standard  Terminology 
Relating  to  Electrical  Protective  Equipment 
for  Workers,  includes  definitions  of  terms 
relating  to  the  electrical  protective  equipment 
covered  under  this  section. 

(b)  Design  requirements  for  other 
types  of  electrical  protective  equipment. 
The  following  requirements  apply  to  the 
design  and  manufacture  of  electrical 
protective  equipment  that  is  not  covered 
by  paragraph  (a)  of  this  section: 

(1)  Voltage  withstand.  Insulating 
equipment  used  for  the  protection  of 
employees  shall  be  capable  of 
withstanding,  without  failure,  the 
voltages  that  may  be  imposed  upon  it. 

Note  to  paragraph  (b)(1):  These  voltages 
include  transient  overvoltages,  such  as 
switching  surges,  as  well  as  nominal  line 
voltage.  See  Appendix  B  to  Subpart  V  of  this 
part  for  a  discussion  of  transient  overvoltages 
on  electric  power  transmission  and 
distribution  systems.  See  IEEE  Std  516-2009, 
IEEE  Guide  for  Maintenance  Methods  on 
Energized  Power  Lines,  for  methods  of 
determining  the  magnitude  of  transient 
overvoltages  on  an  electrical  system  and  for 
a  discussion  comparing  the  ability  of 
insulation  equipment  to  with.stand  a 
transient  overvoltage  ba.sed  on  its  ability  to 
withstand  ac  voltage  testing. 

(2)  Equipment  current,  (i)  Protectivo 
equipment  u.sed  for  the  primary 
in.sulation  of  employees  from  energized 
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circuit  parts  shall  ho  capable  oT  passing 
a  current  test  when  suhjecteci  to  the 
highest  nominal  voltage  on  which  the 
(Kjuipment  is  to  be  used. 

(ii)  When  insulating  equipment  is 
tested  in  accordance  with  paragraph 
(h)(2)(i)  of  this  section,  the  equipment 
current  may  not  exceed  1  microampere 
per  kilovolt  of  phase-to-phase  applied 
voltage. 

Note  1  to  paragraph  (b)(2):  This  paragraph 
applies  to  equipment  that  provides  primary 
insulation  of  employees  from  energized  parts. 
It  does  not  apply  to  equipment  used  for 
secondary  insulation  or  equipment  used  for 
brush  contact  only. 

Note  2  to  paragraph  (b)(2):  For  ac 
excitation,  this  current  consists  of  three 
components:  Capacitive  current  because  of 
the  dielectric  properties  of  the  insulating 
material  itself,  conduction  current  through 
the  volume  of  the  insulating  equipment,  and 
leakage  current  along  the  surface  of  the  tool 
or  equipment.  The  conduction  current  is 
normally  negligible.  For  clean,  dry  insulating 
equipment,  the  leakage  current  is  small,  and 
the  capacitive  current  predominates. 

Note  to  paragraph  (b):  Plastic  guard 
equipment  is  deemed  to  conform  to  the 
performance  requirements  of  paragraph  (b)  of 
this  section  if  it  meets,  and  is  used  in 
accordance  with,  ASTM  F712-06  (2011), 
Standard  Test  Methods  and  Specifications 
for  Electrically  Insulating  Plastic  Guard 
Equipment  for  Protection  of  Workers. 

(c)  In-service  care  and  use  of  electrical 
protective  equipment.  (1)  General. 
Electrical  protective  equipment  shall  be 
maintained  in  a  safe,  reliable  condition. 

(2)  Specific  requirements.  The 
following  specific  requirements  apply  to 
rubber  insulating  blankets,  rubber 
insulating  covers,  rubber  insulating  line 
hose,  rubber  insulating  gloves,  and 
rubber  insulating  sleeves: 

(i)  Maximum  use  voltages  shall 
conform  to  those  listed  in  Table  E-4. 

(ii)  Insulating  equipment  shall  be 
inspected  for  damage  before  each  day’s 
use  and  immediately  following  any 
incident  that  can  reasonably  be 
suspected  of  causing  damage.  Insulating 
gloves  shall  be  given  an  air  test,  along 
with  the  inspection. 

Note  to  paragraph  (c)(2)(ii):  ASTM  F1236- 
96  (2012),  Standard  Guide  for  Visual 
Inspection  of  Electrical  Protective  Rubber 
Products,  presents  methods  and  techniques 
for  the  visual  inspection  of  electrical 
protective  equipment  made  of  rubber.  This 
guide  abso  contains  descriptions  and 
photographs  of  irregularities  that  can  be 
found  in  this  equipment. 

(iii)  Insulating  equipment  with  any  of 
the  following  defects  may  not  be  u.sed: 

(A)  A  hole,  tear,  puncture,  or  cut; 

(H)  Ozone  cutting  or  ozone  checking 
(that  is,  a  series  of  interlacing  cracks 


produced  hy  ozone  on  rid)ber  under 
mechanical  stre.ss); 

(O)  An  einhedded  foreign  ohject; 

(I))  Any  of  the  following  texture 
t;hanges;  Swelling,  softening,  hardening, 
or  becoming  sticky  or  inelastic. 

(E)  Any  other  defect  that  damages  the 
insulating  properties. 

(iv)  Insulating  equipment  found  to 
have  other  defects  that  might  affect  its 
insulating  properties  shall  be  removed 
from  service  and  returned  for  testing 
under  paragraphs  (c)(2)(viii)  and 
(c)(2)(ix)  of  this  section. 

(v)  Insulating  equipment  shall  be 
cleaned  as  needed  to  remove  foreign 
substances. 

(vi)  Insulating  equipment  shall  be 
stored  in  such  a  location  and  in  such  a 
manner  as  to  protect  it  from  light, 
temperature  extremes,  excessive 
humidity,  ozone,  and  other  damaging 
substances  and  conditions. 

(vii)  Protector  gloves  shall  be  worn 
over  insulating  gloves,  except  as 
follows: 

(A)  Protector  gloves  need  not  be  used 
with  Class  0  gloves,  under  limited-use 
conditions,  when  small  equipment  and 
parts  manipulation  necessitate 
unusually  high  finger  dexterity. 

Note  to  paragraph  (c)(2)(vii)(A):  Persons 
inspecting  rubber  insulating  gloves  used 
under  these  conditions  need  to  take  extra 
care  in  visually  examining  them.  Employees 
using  rubber  insulating  gloves  under  these 
conditions  need  to  take  extra  care  to  avoid 
handling  sharp  objects. 

(B)  If  the  voltage  does  not  exceed  250 
volts,  ac,  or  375  volts,  dc,  protector 
gloves  need  not  be  used  with  Class  00 
gloves,  under  limited-use  conditions, 
when  small  equipment  and  parts 
manipulation  necessitate  unusually 
high  finger  dexterity. 

Note  to  paragraph  (c)(2)(vii)(B):  Persons 
inspecting  rubber  insulating  gloves  used 
under  these  conditions  need  to  take  extra 
care  in  visually  examining  them.  Employees 
using  rubber  insulating  gloves  under  these 
conditions  need  to  take  extra  care  to  avoid 
handling  sharp  objects. 

(C)  Any  other  class  of  glove  may  be 
used  without  protector  gloves,  under 
limited-use  conditions,  when  small 
equipment  and  parts  manipulation 
necessitate  unusually  high  finger 
dexterity  but  only  if  the  employer  can 
demonstrate  that  the  possibility  of 
physical  damage  to  the  gloves  is  small 
and  if  the  class  of  glove  is  one  class 
higher  than  that  required  for  the  voltage 
involved. 

(D)  Insulating  gloves  that  have  been 
used  witbout  protector  gloves  may  not 
bo  reused  until  they  have  been  tested 
under  the  provisions  of  paragraphs 
(c)(2)(viii)  and  (c)(2)(ix)  of  this  section. 


(viii)  Electrical  protective  e(|uipinent 
shall  he  subjected  to  periodic  electric:al 
tests.  Test  voltages  and  the  maximum 
intervals  between  tests  shall  he  in 
ac:cordanco  with  Table  E-4  and  Table  K- 
5. 

(ix)  The  test  method  used  under 
paragraphs  (c)(2)(viii)  and  (c)(2)(xi)  of 
this  section  shall  reliably  indicate 
whether  the  insulating  equipment  can 
withstand  the  voltages  involved. 

Note  to  paragraph  (c)(2)(ix):  Standard 
electrical  test  methods  considered  as  meeting 
this  paragraph  are  given  in  the  following 
national  consensus  standards: 

ASTM  Dl  20-09,  Standard  Specification 
for  Rubber  Insulating  Gloves. 

ASTM  Dl  78-01  (2010),  Standard 
Specification  for  Rubber  Insulating  Matting. 

ASTM  D1048-12,  Standard  Specification 
for  Rubber  Insulating  Blankets. 

ASTM  D1049-98  (2010),  Standard 
Specification  for  Rubber  Insulating  Govers. 

ASTM  Dl 050-05  (2011),  Standard 
Specification  for  Rubber  Insulating  Line 
Hose. 

ASTM  D1051-08,  Standard  Specification 
for  Rubber  Insulating  Sleeves. 

ASTM  F478-09,  Standard  Specification  for 
In-Service  Care  of  Insulating  Line  Hose  and 
Covers. 

ASTM  F479-06  (2011),  Standard 
Specification  for  In-Service  Care  of  Insulating 
Blankets. 

ASTM  F496-08,  Standard  Specification  for 
In-Service  Care  of  Insulating  Gloves  and 
Sleeves. 

(x)  Insulating  equipment  failing  to 
pass  inspections  or  electrical  tests  may 
not  be  used  by  employees,  except  as 
follows: 

(A)  Rubber  insulating  line  hose  may 
be  used  in  shorter  lengths  with  the 
defective  portion  cut  off. 

(B)  Rubber  insulating  blankets  may  be 
salvaged  by  severing  the  defective  area 
from  the  undamaged  portion  of  the 
blanket.  The  resulting  undamaged  area 
may  not  be  smaller  than  560  millimeters 
by  560  millimeters  (22  inches  by  22 
inches)  for  Class  1,  2,  3,  and  4  blankets. 

(C)  Rubber  insulating  blankets  may  be 
repaired  using  a  compatible  patch  that 
results  in  physical  and  electrical 
properties  equal  to  those  of  the  blanket. 

(D)  Rubber  insulating  gloves  and 
sleeves  with  minor  physical  defects, 
such  as  small  cuts,  tears,  or  punctures, 
may  be  repaired  by  the  application  of  a 
compatible  patch.  Also,  rubber 
insulating  gloves  and  sleeves  with 
minor  surface  blemishes  may  be 
repaired  with  a  compatible  liquid 
compound.  Tbe  repaired  area  shall  have 
electrical  and  physical  properties  equal 
to  those  of  the  surrounding  material. 
Repairs  to  gloves  are  permitted  only  in 
tbe  area  between  the  wrist  and  the 
reinforced  edge  of  the  opening. 
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Note:  The  dc  voltages  listed  in  this  table  are  not  appropriate  for  proof  testing  rubber  insulating  line  hose  or  covers.  For  this  equipment,  dc 
proof  tests  shall  use  a  voltage  high  enough  to  indicate  that  the  equipment  can  be  safely  used  at  the  voltages  listed  in  Table  E-4.  See  ASTM 
D1 050-05  (2011)  and  ASTM  D1 049-98  (2010)  for  further  information  on  proof  tests  for  rubber  insulating  line  hose  and  covers,  respectively. 


Table  E-3— Glove  Tests— Water  Level  ^  ^ 


Class  of  glove 

00  . 

0  . 

1  . 

2  . 

3  . 

4  . 

'  I  ho  water  level  is  given  as  the  clearance  from  the  reinforced  edge  of  the  glove  to  the  water  lino,  with  a  tolerance  of  1 13  rnrn  (I0  5  in). 
^If  atmospheric  conditions  make  the  specified  clearances  impractical,  the  clearances  may  bo  increased  by  a  maximum  of  25  mm.  (1  in  ). 


AC  proof  tost 

DC  proof  tost 

mm 

in 

mm 

in 

38 

15 

38 

1.5 

38 

1.5 

38 

1.5 

38 

1.5 

51 

2.0 

84 

2.5 

/6 

3  0 

89 

3.5 

102 

4.0 

t2/ 

5.0 

153 

8.0 

Table  E-4— Rubber  Insulating  Equipment,  Voltage  Requirements 


Class  of  oquipmont 

Maximum  use 
voltage  ’ 

AC  rms 

Rotost 
voltage  ^ 

AC  rms 

Rotost 
voltage  ^ 

DC  avg 

00  . 

500 

2,500 

10,000 

0  . 

1,000 

5,000 

20,000 

1  . 

7,500 

10,000 

40,000 

2  . 

17,000 

20,000 

50,000 

3  . 

26,500 

30,000 

60,000 

4  . 

36,000 

40,000 

70,000 

1  The  maximum  use  voltage  is  the  ac  voltage  (rms)  classification  of  the  protective  equipment  that  designates  the  maximum  nominal  design 
voltage  of  the  energized  system  that  may  be  safely  worked.  The  nominal  design  voltage  is  equal  to  the  phase-to-phase  voltage  on  multiphase 
circuits.  However,  the  phase-to-ground  potential  is  considered  to  be  the  nominal  design  voltage  if: 

(It  There  is  no  multiphase  exposure  in  a  system  area  and  the  voltage  exposure  is  limited  to  the  phase-to-ground  potential,  or 

(2)  The  electric  equipment  and  devices  are  insulated  or  isolated  or  both  so  that  the  multiphase  exposure  on  a  grounded  wye  circuit  is  re¬ 
moved. 

2 The  proof-test  voltage  shall  be  applied  continuously  for  at  least  1  minute,  but  no  more  than  3  minutes. 
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Table  E-5— Rubber  Insulating  Equipment,  Test  Intervals 

Type  of  equipment 

When  to  test 

Rubber  insulating  line  hose  . 

Rubber  insulating  covers  . 

Rubber  insulating  biankets  . 

Rubber  insuiating  gloves  . 

Rubber  insulating  sleeves  . 

Upon  indication  that  insulating  value  is  suspect  and  after  repair. 

Upon  indication  that  insuiating  value  is  suspect  and  after  repair. 

Before  first  issue  and  every  12  months  thereafter;^  upon  indication  that  insulating  value  is  suspect; 
and  after  repair. 

Before  first  issue  and  every  6  months  thereafter;’  upon  indication  that  insulating  value  is  suspect; 
after  repair;  and  after  use  without  protectors. 

Before  first  issue  and  every  12  months  thereafter;’  upon  indication  that  insulating  value  is  suspect; 
and  after  repair. 

^  If  the  insulating  equipment  has  been  electrically  tested  but  not  issued  for  service,  the  insulating  equipment  may  not  be  placed  into  service  un¬ 
less  it  has  been  electrically  tested  within  the  previous  1 2  months. 


Subpart  M — Fall  Protection 

■  14.  Revise  the  authority  citation  for 
Subpart  M  of  part  1926  to  read  as 
follows: 

Authority:  40  U.S.C.  3701  et  seq.;  29  U.S.C. 
653,  655,  657;  Secretary  of  Labor’s  Order  No. 
1-90  (55  FR  9033),  6-96  (62  FR  111),  3-2000 
(65  FR  50017),  5-2007  (72  FR  31159),  or  1- 
2012  (77  FR  3912),  as  applicable;  and  29  CFR 
Part  1911. 

■  15.  Revise  paragraphs  (a)(2)(vi)  and 
(a)(3)(iii)  of  §  1926.500  to  read  as 
follows: 

§1926.500  Scope,  application,  and 
definitions  applicable  to  this  subpart. 

(a)  *  *  * 

(2)  *  *  * 

(vi)  Suhpart  V  of  this  jjart  provides 
requiroinonts  relating  to  fall  protection 
for  employees  wf)rking  from  arnial  lifts 
or  on  poles,  towers,  or  similar  structures 
while  engaged  in  the  consirnci ion  of 
electric  transmission  or  distrihntion 
lines  or  e(|nipmenl. 

A  A  A  A  A 

C!)  *  *  * 

(iii)  Additional  |)erlormance 
re(|niremenls  lor  l.ill  arrest  and  work 
positioning,  e(|nipment  am  provided  in 
.Snlijrart  V  (d  this  part . 

A  A  A  A  A 

■  1  fi.  Revise  the  anthority  citation  lor 
.Siihpart  V  (d  l‘art  192(>  t(»  read  as 
follows: 

Aiitlicirity:  40  t  )..S.( ,3701  e/  .ses/.;  2!(  t  l.-S.1 1. 
(>,53,  ()5,5.  (157;  .Seercitary  of  l.dhor’s  Order  No. 
1-2012  (77  I  K  3912);  find  2!((;FK  I’lirl  1911. 

■  1 7.  Revise  Sohjiiirt  V  of  Part  1 926  to 
read  as  follows: 

Subpart  V — Electric  Power  Transmission 
and  Distribution 

Sec. 

1926.950  General. 

1926.951  Medical  services  and  first  aid. 

1926.952  job  briefing. 

1926.953  Enclosed  spaces. 

1926.954  Personal  protective  equipment. 

1926.955  Portable  ladders  and  platforms. 

1926.956  Hand  and  portable  power 
equipment. 

1926.957  Live-line  tools. 


1926.958  Materials  handling  and  storage. 

1926.959  Mechanical  equipment. 

1 926.960  Working  on  or  near  exposed 
energized  parts. 

1926.961  Deenergizing  lines  and 
equipment  for  employee  protection. 

1 926.962  Grounding  for  the  protection  of 
employees. 

1926.963  Testing  and  test  facilities. 

1926.964  Overhead  lines  and  live-line 
barehand  work. 

1926.965  Underground  electrical 
installations. 

1926.966  Substations. 

1926.967  Special  conditions. 

1926.968  Definitions. 

Appendix  A  to  Subpart  V  of  Part  1926 — 
[Reserved] 

Appendix  B  to  Subpart  V  of  Part  1926 — 
Working  on  Exposed  Energized  Parts 
Ajjpendix  G  to  Subpart  V  of  Part  1926 — 

ITotection  from  Hazardous  Differences  in 
idectric  I'otential 

Aiijiendix  I)  to  Sulijiart  V  of  i’art  1926 — 

Metliods  of  liis|)ectiiig  and  I'esliiig  Wood 
I’ides 

Appendix  E  to  Siih|>arl  V  of  Part  1926 

Protection  troiii  t'liiines  and  tdeclric  Arcs 
A|ipen(tix  t'' to  .Snii|iarl  V  of  Part  I92i> 

Work  t'osilioning  t'!(|ni|iinenl  Inspection 
( Iniitelines 

Ajipeintix  G  lo  .Sidipart  V  of  t’arl  I92(i 
tteteience  t  tocinnenis 

Subpart  V — Electric  Power 
Transmission  and  Distribution 

§1926.950  Generat. 

(;i)  Appliralion.  (1)  Scopr.  (i)'l'his 
.snhpfnl,  (!XC(!|>t  for  |>:ir;igrii|)h  (ii)(.3)  id 
thi.s  .section,  covers  the  construction  of 
(decli'ic  |)ower  li.msmission  find 
(listrihntion  lines  uml  e(|ni|)ment.  As 
used  in  this  snl)));n't,  the  term 
“conslrnclion”  includes  the  erection  of 
new  electric  trc'msmi.s.si()n  and 
distribution  lines  and  equijiment,  and 
the  alteration,  conversion,  and 
improvement  of  existing  electric 
transmission  and  distribution  lines  and 
equipment. 

Note  to  paragraph  (a)(l)(i):  An  employer 
that  complies  with  §  1910.269  of  this  chapter 
will  be  considered  in  compliance  with 
requirements  in  this  subpart  that  do  not 
reference  other  subparts  of  this  part. 
Compliance  with  §  1910.269  of  this  chapter 
will  not  excuse  an  employer  from 


compliance  obligations  under  other  subparts 
of  this  part. 

(ii)  Notwithstanding  paragraph 
(a)(l)(i)  of  this  section,  this  subpart  does 
not  apply  to  electrical  safety-related 
work  practices  for  unqualified 
employees. 

(2)  Other  Part  1926  standards.  This 
subpart  applies  in  addition  to  all  other 
applicable  standards  contained  in  this 
Part  1926.  Employers  covered  under  this 
subpart  are  not  exempt  from  complying 
with  other  applicable  provisions  in  Part 
1926  by  the  operation  of  §  1910.5(c)  of 
this  chapter.  Specific  references  in  this 
subpart  to  other  sections  of  Part  1926 
are  provided  for  emphasis  only. 

(3)  Applicable  Part  1910 
reepnrements.  Line-clearance  tree¬ 
trimming  operations  and  work  involving 
electric  power  generation  installations 
shall  comjily  with  §1910.2()9  of  this 
chapter. 

(h)  V  /ydn/ng.  (1)  All  employees,  (i) 

I'iacli  enqiloyee  shall  he  trained  in,  and 
familiar  with,  the  safety  relaled  work 
practices,  safety  procednres,  and  other 
.safely  re(|nirements  in  this  snhpart  that 
|ierlain  to  his  or  her  jolt  assignments. 

(ii)  I'iach  enqiloyee  shall  also  he 
trained  in  and  lamiliai  with  any  olhei 
safely  practices,  including  applicahle 
emergency  procednres  (such  as  |iole  tiqi 
and  manhole  rescue),  that  are  not 
specifically  addre.ssed  hy  this  snlqiart 
hnl  that  are  relaled  lo  his  or  her  work 
and  are  nece.s.sary  for  his  or  her  safely. 

(iii)  The  degree  of  training  sindl  he 
determined  hy  the  risk  to  the  employee 
for  the  ha/.ard  involved. 

(2)  Qualified  employees.  Each 
(|Ucdifiod  employee  shall  akso  he  trcained 
and  competent  in: 

(i)  The  skills  and  techniques 
necessary  to  distinguish  exposed  live 
parts  from  other  parts  of  electric 
equipment, 

(ii)  The  skills  and  techniques 
necessary  to  determine  the  nominal 
voltage  of  exposed  live  parts, 

(iii)  The  minimum  approach  distances 
specified  in  this  subpart  corresponding 
to  the  voltages  to  which  the  qualified 
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employee  will  be  exposed  and  the  skills 
and  techniques  necessary  to  maintain 
those  distances, 

(iv)  The  proper  use  of  the  special 
precautionary  techniques,  personal 
protective  equipment,  insulating  and 
shielding  materials,  and  insulated  tools 
for  working  on  or  near  exposed 
energized  parts  of  electric  equipment, 
and 

(v)  The  recognition  of  electrical 
hazards  to  which  the  employee  may  be 
exposed  and  the  skills  and  techniques 
necessary  to  control  or  avoid  these 
hazards. 

Note  to  paragraph  (b)(2):  For  the  purposes 
of  this  subpart,  a  person  must  have  the 
training  required  by  paragraph  (b)(2)  of  this 
section  to  be  considered  a  qualified  person. 

(3)  Supervision  and  annual 
inspection.  The  employer  shall 
determine,  through  regular  supervision 
and  through  inspections  conducted  on 
at  least  an  annual  basis,  that  each 
om])loyoe  is  complying  with  the  safety- 
related  work  jjractices  retjiiired  by  this 
siit)])art. 

(4)  Additional  training.  An  employee 
shall  receive  additional  training  (or 
retraining)  under  any  of  the  following 
conditions: 

(i)  If  the  supervision  or  annual 
inspections  required  hy  ])ar;igra])h  (h)(3) 
of  this  section  indicate  that  the 
employee  is  not  complying  with  the 
.safety-related  work  ])ractices  required 
hy  this  subpart,  or 

(ii)  If  new  technology,  new  types  of 
(Kjuipment,  or  changes  in  procedures 
necessitate  the  use  of  safety-related 
work  practices  that  are  different  from 
tho.se  which  the  employee  would 
normally  use,  or 

(iii)  If  he  or  she  must  employ  safety- 
related  work  practices  that  are  not 
normally  used  during  his  or  her  regular 
job  duties. 

Note  to  paragraph  (b)(4)(iii):  The 
Occupational  Safety  and  Health 
Administration  considers  tasks  that  are 
performed  less  often  than  once  per  year  to 
necessitate  retraining  before  the  performance 
of  the  work  practices  involved. 

(5)  Type  of  training.  The  training 
required  by  paragraph  (b)  of  this  section 
shall  be  of  the  classroom  or  on-the-job 
type. 

(6)  Training  goals.  The  training  shall 
establish  employee  proficiency  in  the 
work  practices  required  by  this  subpart 
and  shall  introduce  the  procedures 
necessary  for  compliance  with  this 
subpart. 

(7)  Demonstration  of  proficiency.  The 
employer  shall  ensure  that  each 
employee  has  demonstrated  proficiency 
in  the  work  practices  involved  before 
that  employee  is  considered  as  having 


completed  the  training  required  by 
paragraph  (b)  of  this  section. 

Note  1  to  paragraph  (b)(7):  Though  they 
are  not  required  by  this  paragraph, 
employment  records  that  indicate  that  an 
employee  has  successfully  completed  the 
required  training  are  one  way  of  keeping 
track  of  when  an  employee  has  demonstrated 
proficiency. 

Note  2  to  paragraph  (b)(7):  For  an 
employee  with  previous  training,  an 
employer  may  determine  that  that  employee 
has  demonstrated  the  proficiency  required  by 
this  paragraph  using  the  following  process: 

(1 )  Confirm  that  the  employee  has  the 
training  required  by  paragraph  (b)  of  this 
section,  (2)  use  an  examination  or  interview 
to  make  an  initial  determination  that  the 
employee  understands  the  relevant  safety- 
related  work  practices  before  ho  or  she 
performs  any  work  covered  by  this  subpart, 
and  (3)  supervise  the  employee  closely  until 
that  employee  has  demonstrated  j)r()ficiency 
as  recpiired  by  tins  paragraph. 

(c)  Information  transfer.  (1)  Host 
employer  resf)onsibili1ies.  Hoforc  work 
hogins,  tlio  ho.st  oinployor  .sluill  inforin 
contnict  oinployons  of: 

(i)  Tlio  (:hjiractori.sti(:.s  of  the  ho.st 
oinployor’s  installation  that  an;  related 
to  the  safety  of  the  work  to  he  j)er(()rni(;d 
and  are  listed  in  ])aragra])h.s  (d)(1) 
through  ((!)(.'))  of  this  section; 

Note  to  paragraph  (c)(1)(i):  Tliis  ))aragra|)li 
re(|uires  the  host  em])loyer  to  obtain 
information  list(;d  in  paragra|)hs  (d)(1) 
throngh  (d)(.'))  of  this  section  if  it  does  not 
have  this  information  in  exi.sting  records. 

(ii)  Conditions  that  are  related  to  the 
safety  of  the  work  to  he  performed,  that 
are  li.sted  in  paragraphs  (d)(6)  through 
(d)(8)  of  this  section,  and  that  are  known 
to  the  host  employer; 

Note  to  paragraph  (c)(l)(ii):  For  the 
purposes  of  this  paragraph,  the  host 
employer  need  only  provide  information  to 
contract  employers  that  the  host  employer 
can  obtain  from  its  existing  records  through 
the  exercise  of  reasonable  diligence.  This 
paragraph  does  not  require  the  host  employer 
to  make  inspections  of  worksite  conditions  to 
obtain  this  information. 

(iii)  Information  about  the  design  and 
operation  of  the  host  employer’s 
installation  that  the  contract  employer 
needs  to  make  the  assessments  required 
by  this  subpart;  and 

Note  to  paragraph  (c)(l)(iii):  This 
paragraph  requires  the  host  employer  to 
obtain  information  about  the  design  and 
operation  of  its  installation  that  contract 
employers  need  to  make  required 
assessments  if  it  does  not  have  this 
information  in  existing  records. 

(iv)  Any  other  information  about  the 
design  and  operation  of  the  host 
employer’s  installation  that  is  known  by 
the  host  employer,  that  the  contract 
employer  requests,  and  that  is  related  to 


the  protection  of  the  contract  employer’s 
employees. 

Note  to  paragraph  (c)(l)(iv):  For  the 
purposes  of  this  paragraph,  the  host 
employer  need  only  provide  information  to 
contract  employers  that  the  host  employer 
can  obtain  from  its  existing  records  through 
the  exercise  of  reasonable  diligence.  This 
paragraph  does  not  require  the  host  employer 
to  make  inspections  of  worksite  conditions  to 
obtain  this  information. 

(2)  Contract  employer  responsibilities. 

(i)  The  contract  employer  shall  ensure 
that  each  of  its  employees  is  instructed 
in  the  hazardous  conditions  relevant  to 
the  employee’s  work  that  the  contract 
employer  is  aware  of  as  a  result  of 
information  communicated  to  the 
contract  employer  by  the  host  employer 
under  paragraph  (c)(1)  of  this  section. 

(ii)  Hefore  work  begins,  the  contract 
employer  shall  advi.se  the  ho.st  employer 
of  any  unicjue  hazardous  conditions 
pro.sented  hy  the  contract  employer’s 
work. 

(iii)  The  contract  enij)loyer  shall 
advise;  tin;  ho.st  (;nij)loy(;r  of  any 
imantici])at(;d  hazardous  conditions 
found  during  the;  contract  (;nii)loy(;r’.s 
work  that  tlu;  ho.st  (;mph)y(;r  did  not 
in(;ntion  und(;r  |)aragra])h  (c)(1)  of  this 
section.  Tlu;  contract  (;rn|)loy(;r  shall 
|)rovid(;  this  information  to  tlu;  ho.st 
(;mploy(;r  within  2  working  days  alt(;r 
di.scov(;ring  tin;  hazardous  condition. 

(3)  Joint  host-  and  contract-employer 
resfjonsibilities.  The  contract  emjjloyor 
and  the  ho.st  employer  shall  coordinate 
their  work  rules  and  procedures  so  that 
each  employee  of  the  contract  employer 
and  the  host  employer  is  jirotected  as 
required  by  this  subpart. 

(^d)  Existing  characteristics  and 
conditions.  Existing  characteristics  and 
conditions  of  electric  lines  and 
equipment  that  are  related  to  the  safety 
of  the  work  to  be  performed  shall  be 
determined  before  work  on  or  near  the 
lines  or  equipment  is  started.  Such 
characteristics  and  conditions  include, 
but  are  not  limited  to: 

(1)  The  nominal  voltages  of  lines  and 
equipment, 

(2)  The  maximum  switching-transient 
voltages, 

(3)  The  presence  of  hazardous 
induced  voltages, 

(4)  The  presence  of  protective  grounds 
and  equipment  grounding  conductors, 

(5)  The  locations  of  circuits  and 
equipment,  including  electric  supply 
lines,  communication  lines,  and  fire- 
protective  signaling  circuits, 

(6)  The  condition  of  protective 
grounds  and  equipment  grounding 
conductors, 

(7)  The  condition  of  poles,  and 

(8)  Environmental  conditions  relating 
to  safety. 


20698 


Federal  Register/ Vol.  79,  No.  70 /Friday,  April  11,  2014 /Rules  and  Regulations 


§1926.951  Medical  services  and  first  aid. 

(a)  General.  The  employer  shall 
provide  medical  services  and  first  aid  as 
required  in  §  1926.50. 

(d)  First-aid  training.  In  addition  to 
the  requirements  of  §  1926.50,  when 
employees  are  performing  work  on,  or 
associated  with,  exposed  lines  or 
equipment  energized  at  50  volts  or 
more,  persons  with  first-aid  training 
shall  be  available  as  follows: 

(1)  Field  work.  For  field  work 
involving  two  or  more  employees  at  a 
work  location,  at  least  two  trained 
persons  shall  be  available. 

(2)  Fixed  work  locations.  For  fixed 
work  locations  such  as  substations,  the 
number  of  trained  persons  available 
shall  bo  siifficiont  to  ensure  that  each 
employee  exposed  to  elec:tric  shock  can 
1)0  reached  within  4  minutes  by  a 
trained  })erson.  llow(!ver,  where  the 
existing  numlMir  of  (nnployees  is 
insufficient  to  meet  this  reciuinnmnit  (at 
a  remote  suhstation,  for  exam|)le),  each 
em])loye(!  at  the  work  location  shall  he 
a  trained  ein|)loyee. 

§1926.952  Job  briefing. 

(a)  lleforc  each  job.  (1)  Infonnalion 
provided  by  the  employer.  In  assigning 
an  em|)loyee  or  a  groiq)  of  em|)loyees  to 
perform  a  joh,  the  em|)loyer  shall 
|)rovi(le  the  (“mployer*  in  charge  of  the 
joh  with  iill  availc'ihle  information  that 
relates  to  the  deternh nation  of  (ixisting 
characteristics  and  conditions  recpiired 
hy  §1‘)26.95()(d). 

(2)  Briefing  by  the  employee  in  charge. 
'I'he  (!mj)loyer  shall  ensure  that  the 
employee  in  charge  conducts  a  joh 
briefing  that  meets  paragraphs  (b),  (c), 
and  (d)  of  this  section  with  the 
employees  involved  before  they  start 
each  job. 

(b)  Subjects  to  be  covered.  The 
briefing  shall  cover  at  least  the 
following  subjects;  Hazards  associated 
with  the  job,  work  procedures  involved, 
special  precautions,  energy-source 
controls,  and  personal  protective 
equipment  requirements. 

(c)  Number  of  briefings.  (1)  At  least 
one  before  each  day  or  shift.  If  the  work 
or  operations  to  be  performed  during  the 
work  day  or  shift  are  repetitive  and 
similar,  at  least  one  job  briefing  shall  be 
conducted  before  the  start  of  the  first  job 
of  each  day  or  shift. 

(2)  Additional  briefings.  Additional 
job  briefings  shall  be  held  if  significant 
changes,  which  might  affect  the  safety  of 
the  employees,  occur  during  the  course 
of  the  work. 

(d)  Extent  of  briefing.  (1)  Short 
discussion.  A  brief  discussion  is 
satisfactory  if  the  work  involved  is 
routine  and  if  the  employees,  by  virtue 
of  training  and  experience,  can 


reasonably  be  expected  to  recognize  and 
avoid  the  hazards  involved  in  the  job. 

(2)  Detailed  discussion.  A  more 
extensive  discussion  shall  be 
conducted: 

(i)  If  the  work  is  complicated  or 
particularly  hazardous,  or 

(ii)  If  the  employee  cannot  be 
expected  to  recognize  and  avoid  the 
hazards  involved  in  the  job. 

Note  to  paragraph  (d):  The  briefing  must 
address  all  the  subjects  listed  in  paragraph 
(b)  of  this  section. 

(e)  Working  alone.  An  employee 
working  alone  need  not  conduct  a  job 
briefing.  However,  the  employer  shall 
ensure  that  the  tasks  to  be  performed  are 
j)lanned  as  if  a  briefing  were  required. 

§1926.953  Enclosed  spaces. 

(a)  General.  This  section  covers 
(mclosed  spaces  that  may  be  entered  by 
(!mploye(!S.  It  d()(!S  not  a])ply  to  vimtcnl 
vaidts  if  the  employer  makes  a 
determination  that  the  ventilation 
sy.stem  is  operating  to  protect  em|)loyee.s 
helbre  they  enter  the  sj)iic(!.  This  .s(!ction 
ap|)lies  to  routine  entry  into  enclosmi 
spaces,  if,  after  the  employer  takes  tin; 
precautions  given  in  this  .section  and  in 
S  1926.965,  the  hazards  r(!maining  in  the 
enclosed  space  endanger  the  life  of  an 
entrant  or  could  interfere  with  an 
entrant’s  e.scajH!  from  tlui  sj)ac(!,  then 
entry  into  the  enclo.sful  space  shall  meet 
the  ])ermit-space  entry  re(|nirements  of 
|)aragraj)hs  (d)  throngli  (k)  of  §  191().14() 
of  this  chapter. 

(b)  Safe  work  practices.  Tlu;  employ(;r 
shall  ensure  the  use  of  safe  work 
practices  for  entry  into,  and  work  in, 
enclosed  spaces  and  for  rescue  of 
employees  from  such  spaces. 

(c)  Training.  Each  employee  who 
enters  an  enclosed  space  or  who  serves 
as  an  attendant  shall  be  trained  in  the 
hazards  of  enclosed-space  entry,  in 
enclosed-space  entry  procedures,  and  in 
enclosed-space  rescue  procedures. 

(d)  Rescue  equipment.  Employers 
shall  provide  equipment  to  ensure  the 
prompt  and  safe  rescue  of  employees 
from  the  enclosed  space. 

(e)  Evaluating  potential  hazards. 
Before  any  entrance  cover  to  an 
enclosed  space  is  removed,  the 
employer  shall  determine  whether  it  is 
safe  to  do  so  by  checking  for  the 
presence  of  any  atmospheric  pressure  or 
temperature  differences  and  by 
evaluating  whether  there  might  be  a 
hazardous  atmosphere  in  the  space.  Any 
conditions  making  it  unsafe  to  remove 
the  cover  shall  be  eliminated  before  the 
cover  is  removed. 

Note  to  paragraph  (e):  The  determination 
called  for  in  this  paragraph  may  consist  of  a 
check  of  the  conditions  that  might 


foreseeably  be  in  the  enclosed  space.  For 
example,  the  cover  could  be  checked  to  see 
if  it  is  hot  and,  if  it  is  fastened  in  place,  could 
be  loosened  gradually  to  release  any  residual 
pressure.  An  evaluation  also  needs  to  be 
made  of  whether  conditions  at  the  site  could 
cause  a  hazardous  atmosphere,  such  as  an 
oxygen-deficient  or  flammable  atmosphere, 
to  develop  within  the  space. 

(f)  Removing  covers.  When  covers  are 
removed  from  enclosed  spaces,  the 
opening  shall  be  promptly  guarded  by  a 
railing,  temporary  cover,  or  other  barrier 
designed  to  prevent  an  accidental  fall 
through  the  opening  and  to  protect 
employees  working  in  the  space  from 
objects  entering  the  space. 

(g)  Hazardous  atmosphere.  Employees 
may  not  enter  any  enclosed  space  while 
it  contains  a  hazardous  atmosphere, 
unle.ss  the  entry  conforms  to  the  })ermit- 
retjuired  confined  spaces  .standard  in 

§  1 91 0.146  of  this  chapter. 

(b)  Attendants.  Whihi  work  is  being 
])erl()rmed  in  the  enclo.sed  sjjace,  an 
attendant  with  first-aid  training  .shall  be 
immediately  available  outside  the 
encloscul  space  to  |)rovi(le  a.ssislance  if 
a  hazard  exists  hecanse  of  traffic 
|)alt(!rns  in  the  area  of  the  opening  used 
for  entry.  'I'he  attendant  is  not  precluded 
from  performing  other  duties  outside 
the  enclo.sed  space  if  lhe.se  duties  do  not 
distract  tin;  attendant  from:  Monitoring 
em|)loye(!.s  within  the  space  or  ensuring 
that  it  is  Side  for  (!m|)loye<;.s  to  enter  and 
exit  the  .s])ace. 

Null!  lo  iiaragniph  (h):  .Siu!  ^  1  for 

adilitioiuil  r(!(|uirouiunts  on  (ittoiidants  for 
work  ill  iiiaiibolos  and  vaults. 

(i)  Calibration  of  test  instruments. 

'I’est  instruments  used  to  monitor 
atmospheres  in  enclo.sed  spaces  shall  be 
kept  in  calibration  and  shall  have  a 
minimum  accuracy  of  ±10  percent. 

(j)  Testing  for  oxygen  deficiency. 
Before  an  employee  enters  an  enclosed 
space,  the  atmosphere  in  the  enclosed 
.space  shall  be  tested  for  oxygen 
deficiency  with  a  direct-reading  meter 
or  similar  instrument,  capable  of 
collection  and  immediate  analysis  of 
data  samples  without  the  need  for  off¬ 
site  evaluation.  If  continuous  forced-air 
ventilation  is  provided,  testing  is  not 
required  provided  that  the  procedures 
used  ensure  that  employees  are  not 
exposed  to  the  hazards  posed  by  oxygen 
deficiency. 

(k)  Testing  for  flammable  gases  and 
vapors.  Before  an  employee  enters  an 
enclosed  space,  the  internal  atmosphere 
shall  be  tested  for  flammable  gases  and 
vapors  with  a  direct-reading  meter  or 
similar  instrument  capable  of  collection 
and  immediate  analysis  of  data  samples 
without  the  need  for  off-site  evaluation. 
This  test  shall  be  performed  after  the 
oxygen  testing  and  ventilation  required 
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by  paragraph  (j)  ot  this  section 
demonstrate  that  there  is  sufficient 
oxygen  to  ensure  the  accuracy  of  the  test 
for  flammability. 

(l)  Ventilation,  and  monitoring  for 
flammable  gases  or  vapors.  If  flammable 
gases  or  vapors  are  detected  or  if  an 
oxygen  deficiency  is  found,  forced-air 
ventilation  shall  be  used  to  maintain 
oxygen  at  a  safe  level  and  to  prevent  a 
hazardous  concentration  of  flammable 
gases  and  vapors  from  accumulating.  A 
continuous  monitoring  program  to 
ensure  that  no  increase  in  flammable  gas 
or  vapor  concentration  above  safe  levels 
occurs  may  be  followed  in  lieu  of 
ventilation  if  flammable  gases  or  vapors 
are  initially  detected  at  safe  levels. 

Note  to  paragraph  (1):  See  the  definition  of 
“hazardous  atmosphere”  for  guidance  in 
determining  whether  a  specific  concentration 
of  a  substance  is  hazardous. 

(m)  Specific  ventilation  requirements. 
If  continuous  forced-air  ventilation  is 
used,  it  shall  begin  before  entry  is  made 
and  shall  be  maintained  long  enough  for 
the  employer  to  be  able  to  demonstrate 
that  a  safe  atmosphere  exists  before 
employees  are  allowed  to  enter  the  work 
area.  The  forced-air  ventilation  shall  be 
so  directed  as  to  ventilate  the  immediate 
area  where  employees  are  present 
within  the  enclosed  space  and  shall 
continue  until  all  employees  leave  the 
enclosed  space. 

(n)  Air  supply.  The  air  supply  for  the 
continuous  forced-air  ventilation  shall 
be  from  a  clean  source  and  may  not 
increase  the  hazards  in  the  enclosed 
space. 

(o)  Open  flames.  If  open  flames  are 
used  in  enclosed  spaces,  a  test  for 
flammable  gases  and  vapors  shall  be 
made  immediately  before  the  open 
flame  device  is  used  and  at  least  once 
per  hour  while  the  device  is  used  in  the 
space.  Testing  shall  be  conducted  more 
frequently  if  conditions  present  in  the 
enclosed  space  indicate  that  once  per 
hour  is  insufficient  to  detect  hazardous 
accumulations  of  flammable  gases  or 
vapors. 

Note  to  paragraph  (o):  See  the  definition 
of  “hazardous  atmosphere”  for  guidance  in 


determining  whether  a  specific  concentration 
of  a  substance  is  hazardous. 

Note  to  §1926.953:  Entries  into  enclosed 
spaces  conducted  in  accordance  with  the 
permit-space  entry  requirements  of 
paragraphs  (d)  through  (k)  of  §  1910.146  of 
this  chapter  are  considered  as  complying 
with  this  section. 

§  1 926.954  Personal  protective  equipment. 

(a)  General.  Personal  protective 
equipment  shall  meet  the  requirements 
of  Subpart  E  of  this  part. 

Note  to  paragraph  (a):  Paragraph  (d)  of 
§  1926.95  sets  employer  payment  obligations 
for  the  personal  protective  equipment 
required  by  this  subpart,  including,  but  not 
limited  to,  the  fall  protection  equipment 
required  by  paragraph  (b)  of  this  section,  the 
electrical  protective  equipment  required  by 
§  1926.960(c),  and  the  flame-resistant  and 
arc-rated  clothing  and  other  protective 
equipment  required  by  §  1926.960(g). 

(b)  Fall  protection.  (1)  Personal  fall 
arrest  systems,  (i)  Personal  fall  arrest 
systems  shall  meet  the  requirements  of 
Subpart  M  of  this  part. 

(ii)  Personal  fall  arrest  equipment 
used  by  employees  who  are  exposed  to 
hazards  from  flames  or  electric  arcs,  as 
determined  by  the  employer  under 
§  1926.960(g)(1),  shall  be  capable  of 
passing  a  drop  test  equivalent  to  that 
required  by  paragraph  (b)(2)(xii)  of  this 
section  after  exposure  to  an  electric  arc 
with  a  heat  energy  of  40±5  cal/cm^. 

(2)  Work-positioning  equipment.  Body 
belts  and  positioning  straps  for  work¬ 
positioning  equipment  shall  meet  the 
following  requirements: 

(i)  Hardware  for  body  belts  and 
positioning  straps  shall  meet  the 
following  requirements: 

(A)  Hardware  shall  be  made  of  drop- 
forged  steel,  pressed  steel,  formed  steel, 
or  equivalent  material. 

(B)  Hardware  shall  have  a  corrosion- 
resistant  finish. 

(C)  Hardware  surfaces  shall  be  smooth 
and  free  of  sharp  edges. 

(ii)  Buckles  shall  be  capable  of 
withstanding  an  8.9-kilonewton  (2,000- 
pound-force)  tension  test  with  a 
maximum  permanent  deformation  no 

Table  V-1— Flammability  Test 


greater  than  0.4  millimeters  (0.01.56 
inches). 

(iii)  D  rings  shall  be  capable  of 
withstanding  a  22-kilonewton  (5,000- 
pound-force)  tensile  test  without 
cracking  or  breaking. 

(iv)  Snaphooks  shall  be  capable  of 
withstanding  a  22-kilonewton  (5,000- 
pound-force)  tension  test  without 
failure. 

Note  to  paragraph  (b)(2)(iv):  Distortion  of 
the  snaphook  sufficient  to  release  the  keeper 
is  considered  to  be  tensile  failure  of  a 
snaphook. 

(v)  Top  grain  leather  or  leather 
substitute  may  be  used  in  the 
manufacture  of  body  belts  and 
positioning  straps;  however,  leather  and 
leather  substitutes  may  not  be  used 
alone  as  a  load-bearing  component  of 
the  assembly. 

(vi)  Plied  fabric  used  in  positioning 
straps  and  in  load-bearing  parts  of  body 
belts  shall  be  constructed  in  such  a  way 
that  no  raw  edges  are  exposed  and  the 
plies  do  not  separate. 

(vii)  Positioning  straps  shall  be 
capable  of  withstanding  the  following 
tests: 

(A)  A  dielectric  test  of  819.7  volts, 

AC,  per  centimeter  (25,000  volts  per 
foot)  for  3  minutes  without  visible 
deterioration; 

(B)  A  leakage  test  of  98.4  volts,  AC, 
per  centimeter  (3,000  volts  per  foot) 
with  a  leakage  current  of  no  more  than 
1  mA; 

Note  to  paragraphs  (h)(2)(vii)(A)  and 
(h)(2)(vii)(B):  Positioning  straps  that  pass 
direct-current  tests  at  equivalent  voltages  are 
considered  as  meeting  this  requirement. 

(C)  Tension  tests  of  20  kilonewtons 
(4,500  pounds-force)  for  sections  free  of 
buckle  holes  and  of  15  kilonewtons 
(3,500  pounds-force)  for  sections  with 
buckle  holes; 

(D)  A  buckle-tear  test  with  a  load  of 
4.4  kilonewtons  (1,000  pounds-force); 
and 

(E)  A  flammability  test  in  accordance 
with  Table  V-1. 


Test  method 

Criteria  for  passing  the  test 

Vertically  suspend  a  500-mm  (19.7-inch)  length  of  strapping  supporting 
a  100-kg  (220.5-lb)  weight. 

Use  a  butane  or  propane  burner  with  a  76-mm  (3-inch)  flame  . 

Direct  the  flame  to  an  edge  of  the  strapping  at  a  distance  of  25  mm  (1 
inch). 

Remove  the  flame  after  5  seconds. 

Wait  for  any  flames  on  the  positioning  strap  to  stop  burning. 

Any  flames  on  the  positioning  strap  shall  self  extinguish. 

The  positioning  strap  shall  continue  to  support  the  100-kg  (220.5-lb) 
mass. 
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(viii)  The  cushion  part  of  the  body 
belt  shall  contain  no  exposed  rivets  on 
the  inside  and  shall  be  at  lea.st  76 
millimeters  (3  inches)  in  width. 

(ix)  Tool  loops  shall  be  situated  on  the 
body  of  a  body  belt  so  that  the  100 
millimeters  (4  inches)  of  the  body  belt 
that  is  in  the  center  of  the  back, 
measuring  from  D  ring  to  D  ring,  is  free 
of  tool  loops  and  any  other  attachments. 

(x)  Copper,  steel,  or  equivalent  liners 
shall  be  used  around  the  bars  of  D  rings 
to  prevent  wear  between  these  members 
and  the  leather  or  fabric  enclosing  them. 

(xi)  Snaphooks  shall  be  of  the  locking 
type  meeting  the  following 
requirements: 

(A)  The  locking  mechanism  shall  first 
be  released,  or  a  destructive  force  shall 
be  placed  on  the  keeper,  before  the 
keeper  will  open. 

(B)  A  force  in  the  range  of  6.7  N  (1.5 
Ibf)  to  17.8  N  (4  Ibf)  shall  be  required 
to  release  the  locking  mechanism. 

(C)  With  the  locking  mechanism 
released  and  with  a  force  applied  on  the 
keeper  against  the  face  of  the  nose,  the 
keeper  may  not  begin  to  open  with  a 
force  of  11.2  N  (2.5  Ibf)  or  less  and  shall 
begin  to  open  with  a  maximum  force  of 
17.8  N  (4  Ibf). 

(xii)  Body  belts  and  positioning  straps 
shall  be  capable  of  withstanding  a  drop 
test  as  follows: 

(A)  The  test  mass  shall  be  rigidly 
constructed  of  steel  or  equivalent 
material  with  a  mass  of  100  kg  (220.5 
Ibm).  For  work-positioning  equipment 
used  by  employees  weighing  more  than 
140  kg  (310  Ibm)  fully  equipped,  the  test 
mass  shall  be  increased  proportionately 
(that  is,  the  test  mass  must  equal  the 
mass  of  the  equipped  worker  divided  by 
1.4). 

(B)  For  body  belts,  the  body  belt  shall 
be  fitted  snugly  around  the  test  mass 
and  shall  be  attached  to  the  test- 
structure  anchorage  point  by  means  of  a 
wire  rope. 

(C)  For  positioning  straps,  the  strap 
shall  be  adjusted  to  its  shortest  length 
possible  to  accommodate  the  test  and 
connected  to  the  test-structure 
anchorage  point  at  one  end  and  to  the 
test  mass  on  the  other  end. 

(D)  The  test  mass  shall  be  dropped  an 
unobstructed  distance  of  1  meter  (39.4 
inches)  from  a  supporting  structure  that 
will  sustain  minimal  deflection  during 
the  test. 

(E)  Body  belts  shall  successfully  arrest 
the  fall  of  the  test  mass  and  shall  he 
capable  of  supporting  the  mass  after  the 
test. 

(F)  Positioning  straps  shall 
successfully  arrest  the  fall  of  the  test 
mass  without  breaking,  and  the  arrest 
force  may  not  exceed  17.8  kilonewtons 
(4,000  pounds-force).  Additionally, 


snaphooks  on  positioning  straps  may 
not  distort  to  such  an  extent  that  the 
keeper  would  release. 

Note  to  paragraph  (b)(2):  When  used  by 
employees  weighing  no  more  than  140  kg 
(310  Ibm)  fully  equipped,  body  belts  and 
positioning  straps  that  conform  to  American 
Society  of  Testing  and  Materials  Standard 
Specifications  for  Persona]  Climbing 
Equipment,  ASTM  F887-12‘”,  are  deemed  to 
be  in  compliance  with  paragraph  (b)(2)  of 
this  section. 

(3)  Care  and  use  of  personal  fall 
protection  equipment,  (i)  Work¬ 
positioning  equipment  shall  be 
inspected  before  use  each  day  to 
determine  that  the  equipment  is  in  safe 
working  condition.  Work-positioning 
equipment  that  is  not  in  safe  working 
condition  may  not  be  used. 

Note  to  paragraph  (b)(3)(i);  Appendix  F  to 
this  subpart  contains  guidelines  for 
inspecting  work-positioning  equipment. 

(ii)  Personal  fall  arrest  systems  shall 
be  used  in  accordance  with 

§  1926.502(d). 

Note  to  paragraph  (b)(3)(ii):  Fall  protection 
equipment  rigged  to  arrest  falls  is  considered 
a  fall  arrest  system  and  must  meet  the 
applicable  requirements  for  the  design  and 
use  of  those  systems.  Fall  protection 
equipment  rigged  for  work  positioning  is 
considered  work-positioning  equipment  and 
must  meet  the  applicable  requirements  for 
the  design  and  use  of  that  equipment. 

(iii)  The  employer  shall  ensure  that 
employees  use  fall  protection  systems  as 
follows: 

(A)  Each  employee  working  from  an 
aerial  lift  shall  use  a  fall  restraint  system 
or  a  personal  fall  arrest  system. 
Paragraph  (b)(2)(v)  of  §  1926.453  does 
not  apply. 

(B)  Except  as  provided  in  paragraph 
(b)(3)(iii)(C)  of  this  section,  each 
employee  in  elevated  locations  more 
than  1.2  meters  (4  feet)  above  the 
ground  on  poles,  towers,  or  similar 
structures  shall  use  a  personal  fall  arrest 
system,  work-positioning  equipment,  or 
fall  restraint  system,  as  appropriate,  if 
the  employer  has  not  provided  other  fall 
protection  meeting  Subpart  M  of  this 
part. 

(C)  Until  March  31,  2015,  a  qualified 
employee  climbing  or  changing  location 
on  poles,  towers,  or  similar  structures 
need  not  use  fall  protection  equipment, 
unless  conditions,  such  as,  but  not 
limited  to,  ice,  high  winds,  the  design 
of  the  structure  (for  example,  no 
provision  for  holding  on  with  hands),  or 
the  presence  of  contaminants  on  the 
structure,  could  cause  the  employee  to 
lose  his  or  her  grip  or  footing.  On  and 
after  April  1,  2015,  each  qualified 
employee  climbing  or  changing  location 
on  poles,  towers,  or  similar  structures 


must  use  fall  protection  equipment 
unless  the  employer  can  demonstrate 
that  climbing  or  changing  location  with 
fall  protection  is  infeasible  or  creates  a 
greater  hazard  than  climbing  or 
changing  location  without  it. 

Note  1  to  paragraphs  (b)(3)(iii)(B)  and 
(b)(3)(iii)(C):  These  paragraphs  apply  to 
.structures  that  support  overhead  electric 
power  transmission  and  distribution  lines 
and  equipment.  They  do  not  apply  to 
portions  of  buildings,  such  as  loading  docks, 
or  to  electric  equipment,  such  as  transformers 
and  capacitors.  Subpart  M  of  this  part 
contains  the  duty  to  provide  fall  protection 
associated  with  walking  and  working 
surfaces. 

Note  2  to  paragraphs  (b)(3)(iii)(B)  and 
(b)(3)(iii)(C):  Until  the  employer  ensures  that 
employees  are  proficient  in  climbing  and  the 
use  of  fall  protection  under  §  1926.950(b)(7), 
the  employees  are  not  considered  “qualified 
employees”  for  the  purposes  of  paragraphs 
(b)(3)(iii)(B)  and  (b)(3)(iii)(C)  of  this  section. 
These  paragraphs  require  unqualified 
employees  (including  trainees)  to  use  fall 
protection  any  time  they  are  more  than  1.2 
meters  (4  feet)  above  the  ground. 

(iv)  On  and  after  April  1,  2015,  work¬ 
positioning  systems  shall  be  rigged  so 
that  an  employee  can  free  fall  no  more 
than  0.6  meters  (2  feet). 

(v)  Anchorages  for  work-positioning 
equipment  shall  be  capable  of 
supporting  at  least  twice  the  potential 
impact  load  of  an  employee’s  fall,  or 
13.3  kilonewtons  (3,000  pounds-force), 
whichever  is  greater. 

Note  to  paragraph  (b)(3)(v):  Wood-pole 
fall-restriction  devices  meeting  American 
Society  of  Testing  and  Materials  Standard 
Specifications  for  Personal  Climbing 
Equipment,  ASTM  F887-12®’,  are  deemed  to 
meet  the  anchorage-strength  requirement 
when  they  are  used  in  accordance  with 
manufacturers’  instructions. 

(vi)  Unless  the  snaphook  is  a  locking 
type  and  designed  specifically  for  the 
following  connections,  snaphooks  on 
work-positioning  equipment  may  not  be 
engaged: 

(A)  Directly  to  webbing,  rope,  or  wire 
rope; 

(B)  To  each  other; 

(C)  To  a  D  ring  to  which  another 
snaphook  or  other  connector  is  attached; 

(D)  To  a  horizontal  lifeline;  or 

(E)  To  any  object  that  is  incompatibly 
shaped  or  dimensioned  in  relation  to 
the  snaphook  such  that  accidental 
disengagement  could  occur  should  the 
connected  object  sufficiently  depress 
the  snaphook  keeper  to  allow  release  of 
the  object. 

§  1926.955  Portable  ladders  and  platforms. 

(a)  General.  Requirements  for  portable 
ladders  contained  in  Subpart  X  of  this 
part  apply  in  addition  to  the 
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requirements  of  this  section,  except  as 
specifically  noted  in  paragraph  (b)  of 
this  section. 

(b)  Special  ladders  and  platforms. 
Portable  ladders  used  on  structures  or 
conductors  in  conjunction  with 
overhead  line  work  need  not  meet 

§  1926.1053(bK5)(i)  and  (bKl2).  Portable 
ladders  and  platforms  used  on 
structures  or  conductors  in  conjunction 
with  overhead  line  work  shall  meet  the 
following  requirements: 

(1)  Design  load.  In  the  configurations 
in  which  they  are  used,  portable 
platforms  shall  be  capable  of  supporting 
without  failure  at  least  2.5  times  the 
maximum  intended  load. 

(2)  Maximum  load.  Portable  ladders 
and  platforms  may  not  be  loaded  in 
excess  of  the  working  loads  for  which 
they  are  designed. 

(3)  Securing  in  place.  Portable  ladders 
and  platforms  shall  be  secured  to 
prevent  them  from  becoming  dislodged. 

(4)  Intended  use.  Portable  ladders  and 
platforms  may  be  used  only  in 
applications  for  which  they  are 
designed. 

(c)  Conductive  ladders.  Portable  metal 
ladders  and  other  portable  conductive 
ladders  may  not  be  used  near  exposed 
energized  lines  or  equipment.  However, 
in  specialized  high-voltage  work, 
conductive  ladders  shall  be  used  when 
the  employer  demonstrates  that 
nonconductive  ladders  would  present  a 
greater  hazard  to  employees  than 
conductive  ladders. 

§  1926.956  Hand  and  portable  power 
equipment. 

(a)  General.  Paragraph  (b)  of  this 
section  applies  to  electric  equipment 
connected  by  cord  and  plug.  Paragraph 
(c)  of  this  section  applies  to  portable 
and  vehicle-mounted  generators  used  to 
.supply  cord-  and  plug-connected 
equipment.  Paragraph  (d)  of  this  section 
applies  to  hydraulic  and  pneumatic 
tools. 

(b)  Cord-  and  plug-connected 
equipment.  Cord-  and  plug-connected 
equipment  not  covered  by  Subpart  K  of 
this  part  shall  comply  with  one  of  the 
following  instead  of  §  1926.302(a)(1): 

(1)  The  equipment  shall  be  equipped 
with  a  cord  containing  an  equipment 
grounding  conductor  connected  to  the 
equipment  frame  and  to  a  means  for 
grounding  the  other  end  of  the 
conductor  (however,  this  option  may 
not  be  used  where  the  introduction  of 
the  ground  into  the  work  environment 
increases  the  hazard  to  an  employee);  or 

(2)  The  equipment  shall  be  of  the 
double-insulated  type  conforming  to 
Subpart  K  of  this  part;  or 

(3)  The  equipment  shall  be  connected 
to  the  power  supply  through  an 


isolating  transformer  with  an 
ungrounded  secondary  of  not  more  than 
50  volts. 

(c)  Portable  and  vehicle-mounted 
generators.  Portable  and  vehicle- 
mounted  generators  used  to  supply 
cord-  and  plug-connected  equipment 
covered  by  paragraph  (b)  of  this  section 
shall  meet  the  following  requirements; 

(1)  Equipment  to  be  supplied.  The 
generator  may  only  supply  equipment 
located  on  the  generator  or  the  vehicle 
and  cord-  and  plug-connected 
equipment  through  receptacles  mounted 
on  the  generator  or  the  vehicle. 

(2)  Equipment  grounding.  The  non- 
current-carrying  metal  parts  of 
equipment  and  the  equipment 
grounding  conductor  terminals  of  the 
receptacles  shall  be  bonded  to  the 
generator  frame. 

(3)  Bonding  the  frame.  For  vehicle- 
mounted  generators,  the  frame  of  the 
generator  shall  be  bonded  to  the  vehicle 
frame. 

(4)  Bonding  the  neutral  conductor. 

Any  neutral  conductor  shall  be  bonded 
to  the  generator  frame. 

(d)  Hydraulic  and  pneumatic  tools.  (1) 
Hydraulic  fluid  in  insulating  tools. 
Paragraph  (d)(1)  of  §  1926.302  does  not 
apply  to  hydraulic  fluid  used  in 
insulating  sections  of  hydraulic  tools. 

(2)  Operating  pressure.  Safe  operating 
pressures  for  hydraulic  and  pneumatic 
tools,  hoses,  valves,  pipes,  filters,  and 
fittings  may  not  be  exceeded. 

Note  to  paragraph  (d)(2):  If  any  hazardous 
defects  are  present,  no  operating  pressure  is 
.safe,  and  the  hydraulic  or  pneumatic 
equipment  involved  may  not  be  u.sed.  In  the 
absence  of  defects,  the  maximum  rated 
operating  pressure  is  the  maximum  safe 
pressure. 

(3)  Work  near  energized  parts.  A 
hydraulic  or  pneumatic  tool  used  whore 
it  may  contact  exposed  energized  parts 
shall  be  designed  and  maintained  for 
such  use. 

(4)  Protection  against  vacuum 
formation.  The  hydraulic  .system 
supplying  a  hydraulic  tool  used  where 
it  may  contact  exposed  live  parts  shall 
provide  protection  again.st  loss  of 
insulating  value,  for  the  voltage 
involved,  due  to  the  formation  of  a 
partial  vacuum  in  the  hydraulic  line. 

Note  to  paragraph  (d)(4):  Use  of  hydraulic 
lines  that  do  not  have  check  valves  and  that 
have  a  separation  of  more  than  10.7  meters 
(35  feet)  between  the  oil  reservoir  and  the 
upper  end  of  the  hydraulic  system  promotes 
the  formation  of  a  partial  vacuum. 

(5)  Protection  against  the 
accumulation  of  moisture.  A  pneumatic 
tool  used  on  energized  electric  lines  or 
equipment,  or  used  where  it  may 
contact  exposed  live  parts,  shall  provide 


protection  against  the  accumulation  of 
moisture  in  the  air  supply. 

(6)  Breaking  connections.  Pressure 
shall  be  released  before  connections  are 
broken,  unless  quick-acting,  self-closing 
connectors  are  used. 

(7)  Leaks.  Employers  must  ensure  that 
employees  do  not  use  any  part  of  their 
bodies  to  locate,  or  attempt  to  stop,  a 
hydraulic  leak. 

(8)  Hoses.  Hoses  may  not  be  kinked. 

§1926.957  Live-line  tools. 

(a)  Design  of  tools.  Live-line  tool  rods, 
tubes,  and  poles  shall  be  designed  and 
constructed  to  withstand  the  following 
minimum  tests: 

(1)  Fiberglass-reinforced  plastic.  If  the 
tool  is  made  of  fiberglass-reinforced 
plastic  (FRP),  it  shall  withstand  328,100 
volts  per  meter  (100,000  volts  per  foot) 
of  length  for  5  minutes,  or 

Note  to  paragraph  (a)(1):  Live-line  tools 
using  rod  and  tube  that  meet  ASTM  F711- 
02  (2007),  Standard  Specification  for 
Fiberglass-Reinforced  Plastic  (FRP)  Rod  and 
Tube  Used  in  Live  Line  Tools,  are  deemed  to 
comply  with  paragraph  (a)(1)  of  this  section. 

(2)  Wood.  If  the  tool  is  made  of  wood, 
it  shall  withstand  246,100  volts  per 
meter  (75,000  volts  per  foot)  of  length 
for  3  minutes,  or 

(3)  Equivalent  tests.  The  tool  shall 
withstand  other  tests  that  the  employer 
can  demonstrate  are  equivalent. 

(b)  Condition  of  tools.  (1)  Daily 
inspection.  Each  live-line  tool  shall  be 
wiped  clean  and  visually  inspected  for 
defects  before  use  each  day. 

(2)  Defects.  If  any  defect  or 
contamination  that  could  adversely 
affect  the  insulating  qualities  or 
mechanical  integrity  of  the  live-line  tool 
is  pre.sent  after  wiping,  the  tool  shall  be 
removed  from  service  and  examined 
and  to.sted  according  to  paragraph  (b)(3) 
of  this  section  before  being  returned  to 
.service. 

(3)  Biennial  inspection  and  testing. 
Live-line  tools  used  for  primary 
employee  protection  .shall  be  removed 
from  service  every  2  years,  and 
whenever  required  under  paragraph 
(b)(2)  of  this  section,  for  examination, 
cleaning,  repair,  and  testing  as  follows: 

(i)  Each  tool  shall  be  thoroughly 
examined  for  defects. 

(ii)  If  a  defect  or  contamination  that 
could  adversely  affect  the  insulating 
qualities  or  mechanical  integrity  of  the 
live-line  tool  is  found,  the  tool  shall  be 
repaired  and  refinished  or  shall  be 
permanently  removed  from  service.  If 
no  such  defect  or  contamination  is 
found,  the  tool  shall  be  cleaned  and 
waxed. 

(iii)  The  tool  shall  be  tested  in 
accordance  with  paragraphs  (b)(3)(iv) 
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and  (b)(3Kv)  of  this  section  under  the 
following  conditions: 

[A)  After  the  tool  has  been  repaired  or 
refinished;  and 

(B)  After  the  examination  if  repair  or 
refinishing  is  not  performed,  unless  the 
tool  is  made  of  FRP  rod  or  foam-filled 
FRP  tube  and  the  employer  can 
demonstrate  that  the  tool  has  no  defects 
that  could  cause  it  to  fail  during  use. 

(iv)  The  test  method  used  shall  be 
designed  to  verify  the  tool’s  integrity 
along  its  entire  working  length  and,  if 
the  tool  is  made  of  fiberglass-reinforced 
plastic,  its  integrity  under  wet 
conditions. 

(v)  The  voltage  applied  during  the 
tests  shall  be  as  follows: 

(A)  246,100  volts  per  meter  (75,000 
volts  per  foot)  of  length  for  1  minute  if 
the  tool  is  made  of  fiberglass,  or 

(B)  164,000  volts  per  meter  (50,000 
volts  per  foot)  of  length  for  1  minute  if 
the  tool  is  made  of  wood,  or 

(C)  Other  tests  that  the  employer  can 
demonstrate  are  equivalent. 

Note  to  paragraph  (b):  Guidelines  for  the 
examination,  cleaning,  repairing,  and  in- 
service  testing  of  live-line  tools  are  specified 
in  the  Institute  of  Electrical  and  Electronics 
Engineers’  IEEE  Guide  for  Maintenance 
Methods  on  Energized  Power  Lines,  IEEE  Std 
516-2009. 

§  1926.958  Materials  handling  and  storage. 

(a)  General.  Materials  handling  and 
.storage  .shall  comply  with  applicable 
material-handling  and  material-storage 
requirements  in  this  part,  including 
those  in  Subparts  N  and  CC  of  this  part. 

(b)  Materials  storage  near  energized 
lines  or  equipment.  (1)  Unrestricted 
areas.  In  areas  to  which  access  is  not 
restricted  to  qualified  persons  only, 
materials  or  equipment  may  not  be 
.stored  closer  to  energized  lines  or 
exposed  energized  parts  of  equipment 
than  the  following  di.stances,  plus  a 
distance  that  provides  for  the  maximum 
.sag  and  side  .swing  of  all  conductors  and 
for  the  height  and  movement  of 
material-handling  equipment: 

(1)  For  lines  and  equipment  energized 
at  50  kilovolts  or  less,  the  distance  is 
3.05  meters  (10  feet). 

(ii)  For  lines  and  equipment  energized 
at  more  than  50  kilovolts,  the  distance 
is  3.05  meters  (10  feet)  plus  0.10  meter 
(4  inches)  for  every  10  kilovolts  over  50 
kilovolts. 

(2)  Restricted  areas.  In  areas  restricted 
to  qualified  employees,  materials  may 
not  be  stored  within  the  working  space 
about  energized  lines  or  equipment. 

Note  to  paragraph  (b)(2):  Paragraph  (b)  of 
§  1926.966  specifies  the  size  of  the  working 
.space. 


§  1 926.959  Mechanical  equipment. 

(a)  General  requirements.  (1)  Other 
applicable  requirements.  Mechanical 
equipment  shall  be  operated  in 
accordance  with  applicable 
requirements  in  this  part,  including 
Subparts  N,  O,  and  CC  of  this  part, 
except  that  §  1926.600(a)(6)  does  not 
apply  to  operations  performed  by 
qualified  employees. 

(2)  Inspection  before  use.  The  critical 
safety  components  of  mechanical 
elevating  and  rotating  equipment  shall 
receive  a  thorough  visual  inspection 
before  use  on  each  shift. 

Note  to  paragraph  (a)(2):  Critical  safety 
components  of  mechanical  elevating  and 
rotating  equipment  are  components  for 
which  failure  would  result  in  free  fall  or  free 
rotation  of  the  boom. 

(3)  Operator.  The  operator  of  an 
electric  line  truck  may  not  leave  his  or 
her  position  at  the  controls  while  a  load 
is  suspended,  unless  the  employer  can 
demonstrate  that  no  employee 
(including  the  operator)  is  endangered. 

(b)  Outriggers.  (1)  Extend  outriggers. 
Mobile  equipment,  if  provided  with 
outriggers,  shall  be  operated  with  the 
outriggers  extended  and  firmly  set, 
except  as  provided  in  paragraph  (b)(3)  of 
this  section. 

(2)  Clear  view.  Outriggers  may  not  be 
extended  or  retracted  outside  of  the 
clear  view  of  the  operator  unless  all 
employees  are  outside  the  range  of 
possible  equipment  motion. 

(3)  Operation  without  outriggers.  If 
the  work  area  or  the  terrain  precludes 
the  u.se  of  outriggers,  the  equipment 
may  be  operated  only  within  its 
maximum  load  ratings  specified  by  the 
equipment  manufacturer  for  the 
])articular  configuration  of  the 
ecjuipment  without  outriggers. 

(c)  Applied  loads.  Mechanic;al 
equipment  used  to  lift  or  move  lines  or 
other  material  .shall  be  u.sed  within  its 
maximum  load  rating  and  other  design 
limitations  for  the  conditions  under 
which  the  mechanical  equipment  is 
being  used. 

(d)  Operations  near  energized  lines  or 
equipment.  (1)  Minimum  approach 
distance.  Mechanical  equipment  shall 
be  operated  so  that  the  minimnm 
approach  distances,  established  by  the 
employer  under  §  1926.960(c)(l)(i),  are 
maintained  from  exposed  energized 
lines  and  equipment.  However,  the 
insulated  portion  of  an  aerial  lift 
operated  by  a  qualified  employee  in  the 
lift  is  exempt  from  this  requirement  if 
the  applicable  minimum  approach 
distance  is  maintained  between  the 
uninsulated  portions  of  the  aerial  lift 
and  exposed  objects  having  a  different 
electrical  potential. 


(2)  Observer.  A  designated  employee 
other  than  the  equipment  operator  shall 
observe  the  approach  distance  to 
exposed  lines  and  equipment  and 
provide  timely  warnings  before  the 
minimum  approach  distance  required 
by  paragraph  (d)(1)  of  this  section  is 
reached,  unless  the  employer  can 
demonstrate  that  the  operator  can 
accurately  determine  that  the  minimum 
approach  distance  is  being  maintained. 

(3)  Extra  precautions.  If  during 
operation  of  the  mechanical  equipment, 
that  equipment  could  become  energized, 
the  operation  also  shall  comply  with  at 
least  one  of  paragraphs  (d)(3) (i)  through 
(d)(3)(iii)  of  this  section. 

(i)  The  energized  lines  or  equipment 
exposed  to  contact  shall  be  covered  with 
insulating  protective  material  that  will 
withstand  the  type  of  contact  that  could 
be  made  during  the  operation. 

(ii)  The  mechanical  equipment  shall 
be  insulated  for  the  voltage  involved. 
The  mechanical  equipment  shall  be 
positioned  so  that  its  uninsulated 
portions  cannot  approach  the  energized 
lines  or  equipment  any  closer  than  the 
minimum  approach  distances, 
established  by  the  employer  under 
§1926.960(c)(l)(i). 

(iii)  Each  employee  shall  be  protected 
from  hazards  that  could  arise  from 
mechanical  equipment  contact  with 
energized  lines  or  equipment.  The 
measures  used  shall  ensure  that 
employees  will  not  be  exposed  to 
hazardous  differences  in  electric 
potential.  Unless  the  employer  can 
demomstrate  that  the  methods  in  use 
protect  each  employee  from  the  hazards 
that  could  ari.se  if  the  mechanical 
equipment  contacts  the  energized  line 
or  equipment,  the  mea.sures  used  shall 
include  all  of  the  following  techniques: 

(A)  U.sing  the  be.st  availmjle  ground  to 
minimize  the  time  the  lines  or  electric 
equipment  remain  energized, 

(B)  Bonding  mechanical  equipment 
together  to  minimize  potential 
differences, 

(C)  Providing  ground  mats  to  extend 
areas  of  eqiiipotential,  and 

(D)  Employing  insulating  protective 
equipment  or  barricades  to  guard 
against  any  remaining  hazardous 
electrical  potential  differences. 

Note  to  paragraph  (d)(3)(iii):  Appendix  C 
to  this  subpart  contains  information  on 
hazardous  step  and  touch  potentials  and  on 
methods  of  protecting  employees  from 
hazards  resulting  from  such  potentials. 

§  1 926.960  Working  on  or  near  exposed 
energized  parts. 

(a)  Application.  This  section  applies 
to  work  on  exposed  live  parts,  or  near 
enough  to  them  to  expose  the  employee 
to  any  hazard  they  present. 
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(b)  General.  (1)  Qualified  employees 
only,  (i)  Only  qualified  employees  may 
work  on  or  with  exposed  energized  lines 
or  parts  of  equipment. 

(li)  Only  qualified  employees  may 
work  in  areas  containing  unguarded, 
uninsulated  energized  lines  or  parts  of 
equipment  operating  at  50  volts  or  more. 

(2)  Treat  as  energized.  Electric  lines 
and  equipment  shall  be  considered  and 
treated  as  energized  unless  they  have 
been  deenergized  in  accordance  with 
§1926.961. 

(3)  At  least  two  employees,  (i)  Except 
as  provided  in  paragraph  (bKSKii)  of 
this  section,  at  least  two  employees 
shall  be  present  while  any  employees 
perform  the  following  types  of  work: 

(A)  Installation,  removal,  or  repair  of 
lines  energized  at  more  than  600  volts, 

(B)  Installation,  removal,  or  repair  of 
deenergized  lines  if  an  employee  is 
exposed  to  contact  with  other  parts 
energized  at  more  than  600  volts, 

(C)  Installation,  removal,  or  repair  of 
equipment,  such  as  transformers, 
capacitors,  and  regulators,  if  an 
employee  is  exposed  to  contact  with 
parts  energized  at  more  than  600  volts, 

(D)  Work  involving  the  use  of 
mechanical  equipment,  other  than 
insulated  aerial  lifts,  near  parts 
energized  at  more  than  600  volts,  and 

(E)  Other  work  that  exposes  an 
employee  to  electrical  hazards  greater 
than,  or  equal  to,  the  electrical  hazards 
posed  by  operations  listed  specifically 
in  paragraphs  (bK3)(i)(A)  through 
(bK3)(i)(D)  of  this  section, 

(ii)  Paragraph  (bK3)(i)  of  this  section 
does  not  apply  to  the  following 
operations: 

(A)  Routine  circuit  switching,  when 
the  employer  can  demonstrate  that 
conditions  at  the  site  allow  safe 
performance  of  this  work, 

(B)  Work  performed  with  live-line 
tools  when  the  position  of  the  employee 
is  such  that  he  or  she  is  neither  within 
reach  of,  nor  otherwise  exposed  to 
contact  with,  energized  parts,  and 

(C)  Emergency  repairs  to  the  extent 
necessary  to  safeguard  the  general 
public. 

(c)  Live  work.  (1)  Minimum  approach 
distances,  (i)  The  employer  shall 
establish  minimum  approach  distances 
no  less  than  the  distances  computed  by 
Table  V-2  for  ac  systems  or  Table  V-7 
for  dc  systems. 

(ii)  No  later  than  April  1,  2015,  for 
voltages  over  72.5  kilovolts,  the 
employer  shall  determine  the  maximum 
anticipated  per-unit  transient 
overvoltage,  phase-to-ground,  through 
an  engineering  analysis  or  assume  a 
maximum  anticipated  per-unit  transient 
overvoltage,  phase-to-ground,  in 
accordance  with  Table  V-8.  When  the 


employer  uses  portable  protective  gaps 
to  control  the  maximum  transient 
overvoltage,  the  value  of  the  maximum 
anticipated  per-unit  transient 
overvoltage,  phase-to-ground,  must 
provide  for  five  standard  deviations 
between  the  statistical  sparkover  voltage 
of  the  gap  and  the  statistical  withstand 
voltage  corresponding  to  the  electrical 
component  of  the  minimum  approach 
distance.  The  employer  shall  make  any 
engineering  analysis  conducted  to 
determine  maximum  anticipated  per- 
unit  transient  overvoltage  available 
upon  request  to  employees  and  to  the 
Assistant  Secretary  or  designee  for 
examination  and  copying. 

Note  to  paragraph  (c)(l)(ii):  See  Appendix 
B  to  this  subpart  for  information  on  how  to 
calculate  the  maximum  anticipated  per-unit 
transient  overvoltage,  phase-to-ground,  when 
the  employer  uses  portable  protective  gaps  to 
reduce  maximum  transient  overvoltages. 

(iii)  The  employer  shall  ensure  that  no 
employee  approaches  or  takes  any 
conductive  object  closer  to  expo.sed 
energized  parts  than  the  employer’s 
e.stablished  minimum  approach 
distance,  unless: 

(A)  The  employee  is  insulated  from 
the  energized  part  (rubber  insulating 
gloves  or  rubber  insulating  gloves  and 
sleeves  worn  in  accordance  with 
paragraph  (c)(2)  of  this  section 
constitutes  insulation  of  the  employee 
from  the  energized  part  upon  which  the 
employee  is  working  provided  that  the 
employee  has  control  of  the  part  in  a 
manner  sufficient  to  prevent  exposure  to 
uninsulated  portions  of  the  employee’s 
body),  or 

(B)  The  energized  part  is  insulated 
from  the  employee  and  from  any  other 
conductive  object  at  a  different 
potential,  or 

(C)  The  employee  is  insulated  from 
any  other  exposed  conductive  object  in 
accordance  with  the  requirements  for 
live-line  barehand  work  in 

§  1926.964(c). 

(2)  Type  of  insulation,  (i)  When  an 
employee  uses  rubber  insulating  gloves 
as  insulation  from  energized  parts 
(under  paragraph  (c)(l)(iii)(A)  of  this 
section),  the  employer  shall  ensure  that 
the  employee  also  uses  rubber 
insulating  sleeves.  However,  an 
employee  need  not  use  rubber 
insulating  sleeves  if: 

(A)  Exposed  energized  parts  on  which 
the  employee  is  not  working  are 
insulated  from  the  employee;  and 

(B)  When  installing  insulation  for 
purposes  of  paragraph  (c)(2)(i)(A)  of  this 
section,  the  employee  installs  the 
insulation  from  a  position  that  does  not 
expose  his  or  her  upper  arm  to  contact 
with  other  energized  parts. 


(ii)  When  an  employee  uses  rubber 
insulating  gloves  or  rubber  insulating 
gloves  and  sleeves  as  insulation  from 
energized  parts  (imder  paragraph 
(c)(l)(iii)(A)  of  this  section),  the 
employer  shall  ensure  that  the 
employee: 

(A)  Puts  on  the  rubber  insulating 
gloves  and  sleeves  in  a  position  where 
he  or  she  cannot  reach  into  the 
minimum  approach  distance, 
established  by  the  employer  under 
paragraph  (c)(1)  of  this  section;  and 

(B)  Does  not  remove  the  rubber 
insulating  gloves  and  sleeves  until  he  or 
she  is  in  a  position  where  he  or  she 
cannot  reach  into  the  minimum 
approach  distance,  established  by  the 
employer  under  paragraph  (c)(1)  of  this 
section. 

(d)  Working  position.  (1)  Working 
from  below.  The  employer  shall  ensure 
that  each  employee,  to  the  extent  that 
other  safety-related  conditions  at  the 
worksite  permit,  works  in  a  position 
from  which  a  slip  or  shock  will  not 
bring  the  employee’s  body  into  contact 
with  exposed,  uninsulated  parts 
energized  at  a  potential  different  from 
the  employee’s. 

(2)  Requirements  for  working  without 
electrical  protective  equipment.  When 
an  employee  performs  work  near 
exposed  parts  energized  at  more  than 
600  volts,  but  not  more  than  72.5 
kilovolts,  and  is  not  wearing  rubber 
insulating  gloves,  being  protected  by 
insulating  equipment  covering  the 
energized  parts,  performing  work  using 
live-line  tools,  or  performing  live-line 
barehand  work  under  §  1926.964(c),  the 
employee  shall  work  from  a  position 
where  he  or  she  cannot  reach  into  the 
minimum  approach  distance, 
established  by  the  employer  under 
paragraph  (c)(1)  of  this  section. 

(e)  Making  connections.  The  employer 
shall  ensure  that  employees  make 
connections  as  follows: 

(1)  Connecting.  In  connecting 
deenergized  equipment  or  lines  to  an 
energized  circuit  by  means  of  a 
conducting  wire  or  device,  an  employee 
shall  first  attach  the  wire  to  the 
deenergized  part; 

(2)  Disconnecting.  When 
disconnecting  equipment  or  lines  from 
an  energized  circuit  by  means  of  a 
conducting  wire  or  device,  an  employee 
shall  remove  the  source  end  first;  and 

(3)  Loose  conductors.  When  lines  or 
equipment  are  connected  to  or 
disconnected  from  energized  circuits,  an 
employee  shall  keep  loose  conductors 
away  from  exposed  energized  parts. 

(f)  Conductive  articles.  When  an 
employee  performs  work  within 
reaching  distance  of  exposed  energized 
parts  of  equipment,  the  employer  shall 


20704 


Federal  Register/ Vol.  79,  No.  70 /Friday,  April  11,  2014 /Rules  and  Regulations 


ensure  that  the  employee  removes  or 
renders  nonconductive  all  exposed 
conductive  articles,  such  as  keychains 
or  watch  chains,  rings,  or  wrist  watches 
or  bands,  unless  such  articles  do  not 
increase  the  hazards  associated  with 
contact  with  the  energized  parts. 

(g)  Protection  from  flames  and  electric 
arcs.  (1)  Hazard  assessment.  The 
employer  shall  assess  the  workplace  to 
identify  employees  exposed  to  hazards 
from  flames  or  from  electric  arcs. 

(2)  Estimate  of  available  heat  energy. 
For  each  employee  exposed  to  hazards 
from  electric  arcs,  the  employer  shall 
make  a  reasonable  estimate  of  the 
incident  heat  energy  to  which  the 
employee  would  be  exposed. 

Note  1  to  paragraph  (g)(2):  Appendix  E  to 
this  siibpart  provides  guidance  on  estimating 
available  beat  energy.  Tbe  Occupational 
Safety  and  Health  Administration  will  deem 
employers  following  the  guidance  in 
Appendix  E  to  this  .subpart  to  be  in 
compliance  with  paragraph  (g)(2)  of  this 
.section.  An  employer  may  choose  a  method 
of  calculating  incident  heat  energy  not 
included  in  Appendix  E  to  this  subpart  if  the 
chosen  method  reasonably  predicts  the 
incident  energy  to  which  the  employee 
would  be  exposed. 

Note  2  to  paragraph  (g)(2):  This  paragraph 
does  not  require  the  employer  to  estimate  the 
incident  heat  energy  exposure  for  every  job 
task  performed  by  each  employee.  The 
employer  may  make  broad  estimates  that 
cover  multiple  system  areas  provided  the 
employer  uses  reasonable  assumptions  about 
the  energy-exposure  distribution  throughout 
the  system  and  provided  the  estimates 
represent  the  maximum  employee  exposure 
for  those  areas.  For  example,  the  employer 
could  estimate  the  heat  energy  just  outside  a 
substation  feeding  a  radial  distribution 
system  and  use  that  estimate  for  all  jobs 
performed  on  that  radial  system. 

(3)  Prohibited  clothing.  The  employer 
shall  ensure  that  each  employee  who  is 
exposed  to  hazards  from  flames  or 
electric  arcs  does  not  wear  clothing  that 
could  melt  onto  his  or  her  skin  or  that 
could  ignite  and  continue  to  burn  when 
exposed  to  flames  or  the  heat  energy 
estimated  under  paragraph  (g)(2)  of  this 
section. 

Note  to  paragraph  (g)(3):  This  paragraph 
prohibits  clothing  made  from  acetate,  nylon, 
polyester,  rayon  and  polypropylene,  either 
alone  or  in  blends,  unless  the  employer 
demonstrates  that  the  fabric  has  been  treated 
to  withstand  the  conditions  that  may  be 
encountered  by  the  employee  or  that  the 
employee  wears  the  clothing  in  such  a 
manner  as  to  eliminate  the  hazard  involved. 

(4)  Flame-resistant  clothing.  The 
employer  shall  ensure  that  the  outer 
layer  of  clothing  worn  by  an  employee, 
except  for  clothing  not  required  to  be 
arc  rated  under  paragraphs  (g)(5)(i) 


through  (g)(5)(v)  of  this  section,  is  flame 
resistant  under  any  of  the  following 
conditions: 

(i)  The  employee  is  exposed  to  contact 
with  energized  circuit  parts  operating  at 
more  than  600  volts, 

(ii)  An  electric  arc  could  ignite 
flammable  material  in  the  work  area 
that,  in  turn,  could  ignite  the 
employee’s  clothing, 

(iii)  Molten  metal  or  electric  arcs  from 
faulted  conductors  in  the  work  area 
could  ignite  the  employee’s  clothing,  or 

Note  to  paragraph  (g)(4)(iii):  This 
paragraph  does  not  apply  to  conductors  that 
are  capable  of  carrying,  without  failure,  the 
maximum  available  fault  current  for  the  time 
the  circuit  protective  devices  take  to 
interrupt  the  fault. 

(iv)  The  incident  heat  energy 
e.stimated  under  paragraph  (g)(2)  of  this 
section  exceeds  2.0  cal/cm^. 

(5)  Arc  rating.  The  employer  shall 
ensure  that  each  employee  exposed  to 
hazards  from  electric  arcs  wears 
protective  clothing  and  other  protective 
equipment  with  an  arc  rating  greater 
than  or  equal  to  the  heat  energy 
estimated  under  paragraph  (gK2)  of  this 
section  whenever  that  estimate  exceeds 
2.0  cal/cm^.  This  protective  equipment 
shall  cover  the  employee’s  entire  body, 
except  as  follows: 

(i)  Arc-rated  protection  is  not 
necessary  for  the  employee’s  hands 
when  the  employee  is  wearing  rubber 
insulating  gloves  with  protectors  or,  if 
the  estimated  incident  energy  is  no 
more  than  14  cal/cm^,  heavy-duty 
leather  work  gloves  with  a  weight  of  at 
least  407  gm/m^  (12  oz/yd^), 

(ii)  Arc-rated  protection  is  not 
necessary  for  the  employee’s  feet  when 
the  employee  is  wearing  heavy-duty 
work  shoes  or  boots, 

(iii)  Arc-rated  protection  is  not 
necessary  for  the  employee’s  head  when 
the  employee  is  wearing  head  protection 
meeting  §  1926.100(bK2)  if  the  estimated 
incident  energy  is  less  than  9  cal/cm^ 
for  exposures  involving  single-phase 
arcs  in  open  air  or  5  cal/cm^  for  other 
exposures, 

(iv)  The  protection  for  the  employee’s 
head  may  consist  of  head  protection 
meeting  §  1926.100(b)(2)  and  a 
faceshield  with  a  minimum  arc  rating  of 
8  cal/cm^  if  the  estimated  incident- 
energy  exposure  is  less  than  13  cal/cm^ 
for  exposures  involving  single-phase 
arcs  in  open  air  or  9  cal/cm^  for  other 
exposures,  and 

(v)  For  exposures  involving  single¬ 
phase  arcs  in  open  air,  the  arc  rating  for 
the  employee’s  head  and  face  protection 
may  be  4  cal/cm^  less  than  the  estimated 
incident  energy. 


Note  to  paragraph  (g):  See  Appendix  E  to 
this  subpart  for  further  information  on  the 
selection  of  appropriate  protection. 

(6)  Dates,  (i)  The  obligation  in 
paragraph  (g)(2)  of  this  section  for  the 
employer  to  make  reasonable  estimates 
of  incident  energy  commences  January 
1,  2015. 

(ii)  The  obligation  in  paragraph 
(g)(4)(iv)  of  this  section  for  the  employer 
to  ensure  that  the  outer  layer  of  clothing 
worn  by  an  employee  is  flame-resistant 
when  the  estimated  incident  heat  energy 
exceeds  2.0  cal/cm^  commences  April  1, 
2015. 

(iii)  The  obligation  in  paragraph  (g)(5) 
of  this  section  for  the  employer  to 
ensure  that  each  employee  exposed  to 
hazards  from  electric  arcs  wears  the 
required  arc -rated  protective  equipment 
commences  April  1,  2015. 

(h)  Fuse  handling.  When  an  employee 
must  install  or  remove  fuses  with  one  or 
both  terminals  energized  at  more  than 
300  volts,  or  with  exposed  parts 
energized  at  more  than  50  volts,  the 
employer  shall  ensure  that  the  employee 
uses  tools  or  gloves  rated  for  the  voltage. 
When  an  employee  installs  or  removes 
expulsion-type  fuses  with  one  or  both 
terminals  energized  at  more  than  300 
volts,  the  employer  shall  ensure  that  the 
employee  wears  eye  protection  meeting 
the  requirements  of  Subpart  E  of  this 
part,  uses  a  tool  rated  for  the  voltage, 
and  is  clear  of  the  exhaust  path  of  the 
fuse  barrel. 

(i)  Covered  (noninsulated) 
conductors.  The  requirements  of  this 
section  that  pertain  to  the  hazards  of 
exposed  live  parts  also  apply  when  an 
employee  performs  work  in  proximity  to 
covered  (noninsulated)  wires. 

(j)  Non-current-carrying  metal  parts. 
Non-current-carrying  metal  parts  of 
equipment  or  devices,  such  as 
transformer  cases  and  circuit-breaker 
housings,  shall  be  treated  as  energized 
at  the  highest  voltage  to  which  these 
parts  are  exposed,  unless  the  employer 
inspects  the  installation  and  determines 
that  these  parts  are  grounded  before 
employees  begin  performing  the  work. 

(k)  Opening  and  closing  circuits  under 
load.  (1)  The  employer  shall  ensure  that 
devices  used  by  employees  to  open 
circuits  under  load  conditions  are 
designed  to  interrupt  the  current 
involved. 

(2)  The  employer  shall  ensure  that 
devices  used  by  employees  to  close 
circuits  under  load  conditions  are 
designed  to  safely  carry  the  current 
involved. 

BILLING  CODE  4510-26-P 


Table  V-2 — AC  Live-Line  Work  Minimum  Approach  Distance 
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For  phase-to-phase  system  voltages  of  more  than  72.5  kV,  nominal: 
MAD  =  0.3048(C  +  d)V^_JA  +  M ,  where 
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through  Table  14  in  Appendix  B  to  this  subpart,  which  calculated  MAD  for  various  values  of  T,  provided  the  employer  follows  the  notes  to  those 
tables. 

^Use  the  equations  for  phase-to-ground  exposures  (with  Vpeak  for  phase-to-phase  exposures)  unless  the  employer  can  demonstrate  that  no  insulated 
tool  spans  the  gap  and  that  no  large  conductive  object  is  in  the  gap. 

'‘Until  March  31,  2015,  employers  may  use  the  minimum  approach  distances  in  Table  6  in  Appendix  B  to  this  subpart. 
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Table  V-3— Electrical  Component  of  the  Minimum  Approach  Distance  (D;  in  Meters)  at  5.1  to  72.5  kV 


Nominal  voltage  (kV)  phase-to-phase 

Phase-to-ground 

exposure 

Phase-to-phase 

exposure 

D  (m) 

D(m) 

5.1  to  15.0  . 

0.04 

0.07 

15.1  to  36.0  . 

0.16 

0.28 

36.1  to  46.0  . 

0.23 

0.37 

46.1  to  72.5  . 

0.39 

0.59 

Table  V-4— Altitude  Correction  Factor 


Altitude  above  sea  level 


(m) 


A 


0  to  900  . 

901  to  1,200  ... 

1.201  to  1,500 
1,501  to  1,800 

1.801  to  2,100 
2,101  to  2,400 

2.401  to  2,700 
2,701  to  3,000 
3,001  to  3,600 
3,601  to  4,200 

4.201  to  4,800 

4.801  to  5,400 

5.401  to  6,000 


1.00 

1.02 

1.05 

1.08 

1.11 

1.14 

1.17 

1.20 

1.25 

1.30 

1.35 

1.39 

1.44 


Table  V-5— Alternative  Minimum  Approach  Distances  (in  Meters  or  Feet  and  Inches)  for  Voltages  of  72.5 

kV  and  Less  ^ 


Nominal  voltage  (kV)  phase-to-phase 

Distance 

Phase-to-ground  exposure 

Phase-to-phase  exposure 

m 

_ 

ft 

m 

ft 

0.50  0.3002  . 

Avoid  contact 

Avoid  contact 

0.301  to  0.7502  . 

0.33 

1.09 

0.33 

1.09 

0.751  to  5.0  . 

0.63 

2.07 

0.63 

2.07 

5.1  to  15.0  . 

0.65 

2.14 

0.68 

2.24 

15.1  to  36.0  . 

0.77 

2.53 

0.89 

2.92 

36.1  to  46.0  . 

0.84 

2.76 

0.98 

3.22 

46.1  to  72.5  . 

1.00 

3.29 

1.20 

3.94 

’  Employers  may  use  the  minimum  approach  distances  in  this  table  provided  the  worksite  is  at  an  elevation  of  900  meters  (3,000  feet)  or  less. 
If  employees  will  be  working  at  elevations  greater  than  900  meters  (3,000  feel)  above  mean  sea  level,  the  employer  shall  determine  minimum 
approach  distances  by  multiplying  the  distances  in  this  table  by  the  correction  factor  in  Table  V-4  corresponding  to  the  altitude  of  the  work. 

For  single-phase  systems,  use  voltage-to-ground. 

Table  V-6— Alternative  Minimum  Approach  Distances  (in  Meters  or  Feet  and  Inches)  for  Voltages  of  More 

Than  72.5  kV  '  2  3 


Voltage  range  phase  to  phase  (kV) 

Phase-to-ground  exposure 

Phase-to-phase  exposure 

m 

ft 

m 

ft 

72.6  to  121.0  . 

1.13 

3.71 

1.42 

4.66 

121.1  to  145.0  . 

1.30 

4.27 

1.64 

5.38 

145.1  to  169.0  . 

1.46 

4.79 

1.94 

6.36 

169.1  to  242.0  . 

2.01 

6.59 

3.08 

10.10 

242.1  to  362.0  . 

3.41 

11.19 

5.52 

18.11 

362.1  to  420.0  . 

4.25 

13.94 

6.81 

22.34 

420.1  to  550.0  . 

5.07 

16.63 

8.24 

27.03 

550.1  to  800.0  . 

6.88 

22.57 

11.38 

37.34 

Employers  may  use  the  minimum  approach  distances  in  this  table  provided  the  worksite  is  at  an  elevation  of  900  meters  (3,000  feet)  or  less. 
If  employees  will  be  working  at  elevations  greater  than  900  meters  (3,000  feet)  above  mean  sea  level,  the  employer  shall  determine  minimum 
approach  distances  by  multiplying  the  distances  in  this  table  by  the  correction  factor  in  Table  V-4  corresponding  to  the  altitude  of  the  work. 

2  Employers  may  use  the  phase-to-phase  minimum  approach  distances  in  this  table  provided  that  no  insulated  tool  spans  the  gap  and  no  large 
conductive  object  Is  In  the  gap. 

3  The  clear  live-line  tool  distance  shall  equal  or  exceed  the  values  for  the  Indicated  voltage  ranges. 
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Table  V-7— DC  Live-Line  Minimum  Approach  Distance  (in  Meters)  With  Overvoltage  Factor  ■' 


Maximum  anticipated  per-unit 
transient  overvoltage 

distance  (m) 

maximum  line-to-ground  voltage  (kV) 

250 

400 

500 

600 

750 

1.5  or  less  . 

1.12 

1.60 

2.06 

2.62 

3.61 

1.6  . 

1.17 

1.69 

2.24 

2.86 

3.98 

1.7  . 

1.23 

1.82 

2.42 

3.12 

4.37 

1.8  . 

1.28 

1.95 

2.62 

3.39 

4.79 

1  The  distances  specified  in  this  table  are  for  air,  bare-hand,  and  live-line  tool  conditions.  If  employees  will  be  working  at  elevations  greater 
than  900  meters  (3,000  feet)  above  mean  sea  level,  the  employer  shall  determine  minimum  approach  distances  by  multiplying  the  distances  in 
this  table  by  the  correction  factor  in  Table  V-4  corresponding  to  the  altitude  of  the  work. 


Table  V-8— Assumed  Maximum  Per-Unit  Transient  Overvoltage 


Voltage  range 
(kV) 

Type  of  current 
(ac  or  dc) 

Assumed  maximum 
per-unit  transient 
overvoltage 

72.6  to  420.0  . 

ac 

3.5 

420.1  to  550.0  . 

ac 

3.0 

550.1  to  800.0  . 

ac 

2.5 

250  to  750  . 

dc 

1.8 

§1926.961  Deenergizing  iines  and 
equipment  for  empioyee  protection. 

(a)  Application.  This  section  applies 
to  the  deenergizing  of  transmission  and 
distribution  lines  and  equipment  for  the 
purpose  of  protecting  employees. 
Conductors  and  parts  of  electric 
equipment  that  have  been  deenergized 
under  procedures  other  than  those 
required  by  this  section  shall  be  treated 
as  energized. 

(b)  General.  (1)  System  operator.  If  a 
.system  operator  is  in  charge  of  the  lines 
or  equipment  and  their  means  of 
disconnoc;tion,  the  employer  shall 
designate  one  om])loyoe  in  the  crew  to 
he  in  charge  of  the  clearance  and  shall 
conij)ly  with  all  of  the  recjuirements  of 
l)aragraj)h  (c)  of  this  .section  in  the  ord(!r 
specified. 

(2)  No  system  operator.  If  no  .systcnn 
o|)erator  is  in  charge  of  the  lin(!.s  or 
(KjuipnKnit  and  their  means  of 
disconnection,  the  ein])loyer  shall 
designate  one  employee;  in  the  crew  to 
lx;  in  charge  of  the  clearance  and  to 
perform  the  functions  that  the  .sy.stem 
o})erator  would  otherwise  jjerform 
under  this  .section.  All  of  the 
requirements  of  paragraph  (c)  of  this 
.section  apply,  in  the  order  specified, 
except  as  provided  in  paragraph  (b)(3)  of 
this  section. 

(3)  Single  crews  working  with  the 
means  of  disconnection  under  the 
control  of  the  employee  in  charge  of  the 
clearance.  If  only  one  crew  will  be 
working  on  the  lines  or  equipment  and 
if  the  means  of  disconnection  is 
accessible  and  visible  to,  and  under  the 
sole  control  of,  the  employee  in  charge 
of  the  clearance,  paragraphs  (c)(1), 

(c)(3),  and  (c)(5)  of  this  section  do  not 


apply.  Additionally,  the  employer  does 
not  need  to  use  the  tags  required  by  the 
remaining  provisions  of  paragraph  (c)  of 
this  section. 

(4)  Multiple  crews.  If  two  or  more 
crews  will  be  working  on  the  same  lines 
or  equipment,  then: 

(1)  The  crews  shall  coordinate  their 
activities  under  this  section  with  a 
single  employee  in  charge  of  the 
clearance  for  all  of  the  crews  and  follow 
the  requirements  of  this  section  as  if  all 
of  the  employees  formed  a  single  crew, 
or 

(ii)  Each  crew  shall  independently 
comply  with  this  .s(;ction  and,  if  there  is 
no  system  operator  in  charge  of  the  lines 
or  e(jui])inent,  shall  have  separate  tags 
and  coordinate  de(;nergi/.ing  and 
reenergizing  the  lines  and  equi|)inent 
with  the  other  cr(;w.s. 

(5)  Disconnecting  means  (tccessihle  to 
general  public.  Tlu;  employer  shall 
r(;nder  any  disconnecting  means  that  are 
accessible  to  individuals  outside  the 
employer’s  control  (for  example,  the 
general  puhlic)  inoperahle  while  the 
di.sconnecting  means  are  open  for  the 
purpose  of  protecting  employees. 

(c)  Deenergizing  lines  and  equipment. 
(1)  Bequest  to  deenergize.  The  employee 
that  the  employer  designates  pursuant 
to  paragraph  (b)  of  this  section  as  being 
in  charge  of  the  clearance  shall  make  a 
request  of  the  system  operator  to 
deenergize  the  particular  section  of  line 
or  equipment.  The  designated  employee 
becomes  the  employee  in  charge  (as  this 
term  is  used  in  paragraph  (c)  of  this 
section)  and  is  responsible  for  the 
clearance. 

(2)  Open  disconnecting  means.  The 
employer  shall  ensure  that  all  switches. 


disconnectors,  jumpers,  taps,  and  other 
means  through  which  known  sources  of 
electric  energy  may  be  supplied  to  the 
particular  lines  and  equipment  to  be 
deenergized  are  open.  The  employer 
shall  render  such  means  inoperable, 
unless  its  design  does  not  so  permit,  and 
then  en.sure  that  such  means  are  tagged 
to  indicate  that  employees  are  at  work. 

(3)  Automatically  and  remotely 
controlled  switches.  The  employer  shall 
on.suro  that  automatically  and  remotely 
controlled  .switches  that  coidd  cau.se  the 
opened  di.sconnecting  means  to  clo.se 
are  also  tagged  at  the  points  of  control. 
'I'he  employer  shall  render  the 
automatic  or  remote  control  feature 
ino])erahle,  unle.ss  its  design  does  not  .so 
permit. 

(4)  Network  protectors.  Tin;  (;mployer 
need  not  n.se  the  tags  mentioned  in 
paragraphs  (c)(2)  and  (c)(3)  of  this 
.section  on  a  network  protector  for  work 
on  the  |)rimary  feeder  for  the  network 
j)rotector’.s  a.s.sociated  network 
transformer  when  the  employer  can 
demon.strate  all  of  the  following 
conditions: 

(i)  Every  network  protector  is 
maintained  .so  that  it  will  immediately 
trip  open  if  closed  when  a  primary 
conductor  is  deenergized; 

(ii)  Employees  cannot  manually  place 
any  network  protector  in  a  closed 
position  without  the  use  of  tools,  and 
any  manual  override  position  is 
blocked,  locked,  or  otherwise  disabled; 
and 

(iii)  The  employer  has  procedures  for 
manually  overriding  any  network 
protector  that  incorporate  provisions  for 
determining,  before  anyone  places  a 
network  protector  in  a  closed  position. 
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that:  The  line  connected  to  the  network 
protector  is  not  deenergized  for  the 
protection  of  any  employee  working  on 
the  line;  and  (if  the  line  connected  to 
the  network  protector  is  not  deenergized 
for  the  protection  of  any  employee 
working  on  the  line)  the  primary 
conductors  for  the  network  protector  are 
energized. 

(5)  Tags.  Tags  shall  prohibit  operation 
of  the  disconnecting  means  and  shall 
indicate  that  employees  are  at  work. 

(6)  Test  for  energized  condition.  After 
the  applicable  requirements  in 
paragraphs  (c)(1)  through  (c)(5)  of  this 
section  have  been  followed  and  the 
system  operator  gives  a  clearance  to  the 
employee  in  charge,  the  employer  shall 
ensure  that  the  lines  and  equipment  are 
deenergized  by  testing  the  lines  and 
equipment  to  be  worked  with  a  device 
designed  to  detect  voltage. 

(7)  install  grounds.  'I'he  employer 
.shall  ensure  the  in.stallation  of 
|)r()tective  grounds  as  required  by 
§lt)2(>.9(')2. 

(H)  Consider  lines  and  equipineni 
deenergized.  After  the  a])])lical)le 
uujuiremeuts  of  paragraplis  (c)(1) 
through  (c)(7)  of  this  S(u:tiou  have  heen 
followed,  the  lines  and  equipment 
involved  may  he  considenid 
deenergized. 

(tt)  'i'ransferring  clearances.  'I'o 
transfer  the  clearance,  the  enqiloyee  in 
charge  (or  the  enqdoyee’s  supervisor  if 
the  employee  in  charge  mu.st  leave  the 
worksite  due  to  illness  or  other 
(im(!rgency)  shall  inform  the  system 
operator  and  employees  in  the  crew; 
and  the  new  employee  in  charge  shall 
he  responsible  for  the  clearance. 

(10)  Releasing  clearances.  To  release 
a  clearance,  the  employee  in  charge 
shall: 

(i)  Notify  each  employee  under  that 
clearance  of  the  pending  release  of  the 
clearance; 

(11)  Ensure  that  all  employees  under 
that  clearance  are  clear  of  the  lines  and 
equipment; 

(iii)  Ensure  that  all  protective  grounds 
protecting  employees  under  that 
clearance  have  been  removed;  and 

(iv)  Report  this  information  to  the 
system  operator  and  then  release  the 
clearance. 

(11)  Person  releasing  clearance.  Only 
the  employee  in  charge  who  requested 
the  clearance  may  release  the  clearance, 
unless  the  employer  transfers 
responsibility  under  paragraph  (c)(9)  of 
this  section. 

(12)  Removal  of  tags.  No  one  may 
remove  tags  without  the  release  of  the 
associated  clearance  as  specified  under 
paragraphs  (c)(10)  and  (c)(ll)  of  this 
section. 


(13)  Reenergizing  lines  and 
equipment.  The  employer  shall  ensure 
that  no  one  initiates  action  to  reenergize 
the  lines  or  equipment  at  a  point  of 
disconnection  until  all  protective 
grounds  have  been  removed,  all  crews 
working  on  the  lines  or  equipment 
release  their  clearances,  all  employees 
are  clear  of  the  lines  and  equipment, 
and  all  protective  tags  are  removed  from 
that  point  of  disconnection. 

§  1 926.962  Grounding  for  the  protection  of 
empioyees. 

(a)  Application.  This  section  applies 
to  grounding  of  transmission  and 
distribution  lines  and  equipment  for  the 
purpose  of  protecting  employees. 
Ihiragraph  (d)  of  this  section  also  applies 
to  protective  grounding  of  other 
ecjuipment  as  required  elsewhere  in  this 
Suhpart. 

Note  to  paragraph  (a):  Thi.s  .section  covers 
grounding  of  transmission  and  distribution 
lines  and  eiiui])inent  when  this  .sid)])art 
re(|uires  jjrotective  grounding  and  whenever 
tlie  ein])loyer  chooses  to  ground  such  liiuis 
and  e(|nipinent  for  the  ])rotection  of 
(!in|)loyees. 

(h)  (lenend.  Eor  a)iy  (;inj)h)yee  to  work 
transmission  and  distrihntion  lines  or 
e(|ni])ment  as  (humorgized,  tin;  employe!!' 
shall  ensure  that  the  lines  or  e(|ni])m(!nl 
an!  d(!energiz(!d  imd(!r  th(!  provisitens  of 
§192().9()1  and  .shall  (!n.sur(!  proper 
grounding  of  the  lines  or  (!(]ui])m(!nt  as 
specified  in  jearagraphs  (c)  through  (h) 
of  this  section.  However,  if  the  employ(!r 
can  demonstrate  that  in.stallation  of  a 
ground  is  impracticahle  or  that  the 
conditions  resulting  from  the 
installation  of  a  ground  woidd  pre.sont 
greater  hazards  to  employees  than 
working  without  grounds,  the  lines  and 
equipment  may  be  treated  as 
deenergized  provided  that  the  employer 
establishes  that  all  of  the  following 
conditions  apply: 

(1)  Deenergized.  The  employer 
ensures  that  the  lines  and  equipment  are 
deenergized  under  the  provisions  of 
§1926.961. 

(2)  No  possibility  of  contact.  There  is 
no  possibility  of  contact  with  another 
energized  source. 

(3)  No  induced  voltage.  The  hazard  of 
induced  voltage  is  not  present. 

(c)  Equipotential  zone.  Temporary 
protective  grounds  shall  be  placed  at 
such  locations  and  arranged  in  such  a 
manner  that  the  employer  can 
demonstrate  will  prevent  each  employee 
from  being  exposed  to  hazardous 
differences  in  electric  potential. 

Note  to  paragraph  (c):  Appendix  C  to  this 
subpart  contains  guidelines  for  establishing 
the  equipotential  zone  required  by  this 
paragraph.  The  Occupational  Safety  and 
Health  Administration  will  deem  grounding 


practices  meeting  these  guidelines  as 
complying  with  paragraph  (c)  of  this  section. 

(d)  Protective  grounding  equipment. 

(1)  Ampacity,  (i)  Protective  grounding 
equipment  shall  be  capable  of 
conducting  the  maximum  fault  current 
that  could  flow  at  the  point  of 
grounding  for  the  time  necessary  to 
clear  the  fault. 

(ii)  Protective  grounding  equipment 
shall  have  an  ampacity  greater  than  or 
equal  to  that  of  No.  2  AWG  copper. 

(2)  Impedance.  Protective  grounds 
shall  have  an  impedance  low  enough  so 
that  they  do  not  delay  the  operation  of 
protective  devices  in  case  of  accidental 
energizing  of  the  lines  or  equipment. 

Note  to  paragraph  (d):  American  Society 
for  Testing  and  Materials  Standard 
Specifications  for  Tempomry  Protective 
(ironnds  to  He  Used  on  De-Energized  Electric 
Power  Lines  and  Equipment,  A.STM  I'’H.55-()9, 
contains  guidelines  for  protec;tive  grounding 
e(|ui|)menl.  Tlie  Institute!  of  ld(!clri(:al 
l';ngin(!er.s  Uiiide  for  Protective  Uronnding  of 
Power  l.ines,  Ibl':!']  .Std  1  ()4H-2(){):t,  contains 
giii(l(!line.s  for  .scilecling  and  installing 
])rot(!ctive  grounding  e(|uipment. 

((!)  'Pestiug.  Th(!  (!in])loy(!r  shall  (!n.siir(! 
that,  niil(!.s.sa  j)r(!vion.sly  installed 
ground  is  pr(!.s(!nt,  (!mploy<!(!S  t(!sl  lin(!.s 
and  (!(|ni])in(!nt  <nid  venify  tlu!  ah.s(!n(;(!  of 
nominal  voltage!  h(!fon!  (!]nploy(!(!.s 
install  any  ground  on  those!  line!S  e)r  that 
e!eini|)ine!nt. 

(0  ('.onueciing  and  removing  grounds. 
(1)  Order  of  connection.  The!  e!niple)ye!r 
shcill  ensure!  that,  when  an  ernjjhjyeu! 
<ittat;he!.s  a  greninel  to  a  line  e)r  to 
eKjuipment,  the  employee  attaches  the 
ground-enel  ceennection  first  and  then 
attacheis  the  eether  emd  hy  means  of  a 
live-line  tool.  Feu  lines  eu  eejuipment 
e)perating  at  600  volts  or  less,  the 
employer  may  permit  the  employee  to 
use  insulating  equipment  other  than  a 
live-line  tool  if  the  employer  ensures 
that  the  line  or  equipment  is  not 
energized  at  the  time  the  ground  is 
connected  or  if  the  employer  can 
demonstrate  that  each  employee  is 
protected  from  hazards  that  may 
develop  if  the  line  or  equipment  is 
energized. 

(2)  Order  of  removal.  The  employer 
shall  ensure  that,  when  an  employee 
removes  a  ground,  the  employee 
removes  the  grounding  device  from  the 
line  or  equipment  using  a  live-line  tool 
before  he  or  she  removes  the  ground- 
end  connection.  For  lines  or  equipment 
operating  at  600  volts  or  less,  the 
employer  may  permit  the  employee  to 
use  insulating  equipment  other  than  a 
live-line  tool  if  the  employer  ensures 
that  the  line  or  equipment  is  not 
energized  at  the  time  the  ground  is 
disconnected  or  if  the  employer  can 
demonstrate  that  each  employee  is 
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protected  from  hazards  that  may 
develop  if  the  line  or  equipment  is 
energized. 

(g)  Additional  precautions.  The 
employer  shall  ensure  that,  when  an 
employee  performs  work  on  a  cable  at 
a  location  remote  from  the  cable 
terminal,  the  cable  is  not  grounded  at 
the  cable  terminal  if  there  is  a 
possibility  of  hazardous  transfer  of 
potential  should  a  fault  occur. 

(h)  Removal  of  grounds  for  test.  The 
employer  may  permit  employees  to 
remove  grounds  temporarily  during 
tests.  During  the  test  procedure,  the 
employer  shall  ensure  that  each 
employee  uses  insulating  equipment, 
.shall  isolate  each  employee  from  any 
hazards  involved,  and  .shall  implement 
any  additional  measures  necessary  to 
])rotoct  each  exposed  employee!  in  case 
the  jjreviously  grounded  lines  and 
(Kjuipment  become  (iiiergized. 

§  1926.963  Testing  and  test  facilities. 

(a)  Application.  This  .section  j)rovides 
for  .safe  work  |)rae:li(:(!.s  for  high-voltagc! 
and  liigh-power  t(!.sling  perfornuid  in 
lahoratories,  shops,  and  siihstations,  and 
in  tlie  ii(!ld  and  on  (ihiciric  transmission 
and  distrihution  liiuisand  (!(|nipinenl.  II 
applies  only  to  testing  involving  interim 
measiin'iiK'iits  using  high  voltage!,  high 
powe!r,  eer  e:e)mhiiuilions  of  high  ve)llage! 
and  high  pe)we!r,  iind  ne)l  le)  le!sling 
inve)lving  ce)nlinue)n.s  me!asure:me!nt.s  as 
in  reintine  me!te!ring,  re!hiying,  anel 
ne)rmal  line  weerk. 

Nf)le!  te)  paragraph  (a):  OSIIA  (:onsi(le!rs 
routine!  inspeie:tion  and  inninte!nnnc;o 
nie!a.snrome!nts  made  by  epialifieid  eiinpioyeios 
to  1)(!  rontino  lino  work  not  included  in  the 
.seiopo  of  thi.s  .section,  provided  that  the 
hazards  related  to  the  use  of  intrinsic  high- 
voltage  or  high-power  .sources  require  only 
the  normal  precautions  associated  with 
routine  work  specified  in  the  other 
paragraphs  of  this  subpart.  Two  typical 
examples  of  such  excluded  test  work 
procedures  are  “phasing-out”  testing  and 
testing  for  a  “no-voltage”  condition. 

(b)  General  requirements.  (1)  Safe 
work  practices.  The  employer  shall 
establish  and  enforce  work  practices  for 
the  protection  of  each  worker  from  the 
hazards  of  high-voltage  or  high-power 
testing  at  all  test  areas,  temporary  and 
permanent.  Such  work  practices  shall 
include,  as  a  minimum,  test  area 
safeguarding,  grounding,  the  safe  use  of 
measuring  and  control  circuits,  and  a 
means  providing  for  periodic  safety 
checks  of  field  test  areas. 

(2)  Training.  The  employer  shall 
ensure  that  each  employee,  upon  initial 
assignment  to  the  test  area,  receives 
training  in  safe  work  practices,  with 
retraining  provided  as  required  by 
§  1926.950(b). 


(c)  Safeguarding  of  test  areas.  (1) 
Safeguarding.  The  employer  shall 
provide  safeguarding  within  test  areas  to 
control  access  to  test  equipment  or  to 
apparatus  under  test  that  could  become 
energized  as  part  of  the  testing  by  either 
direct  or  inductive  coupling  and  to 
prevent  accidental  employee  contact 
with  energized  parts. 

(2)  Permanent  test  areas.  The 
employer  shall  guard  permanent  test 
areas  with  walls,  fences,  or  other 
barriers  designed  to  keep  employees  out 
of  the  test  areas. 

(3)  Temporary  test  areas.  In  field 
testing,  or  at  a  temporary  test  site  not 
guarded  by  permanent  fences  and  gates, 
the  employer  shall  ensure  the  use  of  one 
c)f  the  following  means  to  prevent 
employees  without  authorization  from 
entering: 

(i)  Distinctively  colored  .safety  ta])e 
supported  apj)roximately  waist  high 
with  .salety  signs  attacluxl  to  it, 

(ii)  A  haTTi(!r  or  barricade!  that  limits 
accenss  to  tlu!  t(!St  area  to  a  d(!gn!{! 
e(|uival(!nt,  |)hysically  and  visually,  to 
the  barricade  speuiilied  in  paragra|)h 
(c)(3)(i)  of  thi.s  .s(!(:lion,  or 

(iiij  OiK!  or  more  l(!.sl  ol).s(!rv(!rs 
stationed  .so  that  tln!y  can  monitor  tin! 
(!ntir(!  anui. 

(4)  Removal  of  safeguards.  I’Ik! 
employe!!'  shall  e!n.snre!  the!  re!me)val  of 
the!  safe!gnarel.s  re!e|nire!el  by  |)aragra|)h 
(e:)(3)  e)f  thi.s  .sedition  whem  eanjeheyeuKS  ne) 
leenger  ne!e!el  the  pre)te!e:tie)n  affemleel  by 
the  .safe!gn<irel.s. 

(el)  Grounding  practices.  (1)  R.stahlish 
and  implement  practices.  The  employer 
shall  establish  anel  implement  .safe 
gremneling  practices  for  the  texst  facility. 

(1)  The  empleiyer  shall  maintain  at 
ground  potential  all  e;onductive  parts 
accessible  to  the  te.st  operator  while  the 
equipment  is  operating  at  high  voltage. 

(ii)  Wherever  ungrounded  terminals 
of  test  equipment  or  apparatus  under 
test  may  be  present,  they  shall  be  treated 
as  energized  until  tests  demonstrate  that 
they  are  deenergized. 

(2)  Installation  of  grounds.  The 
employer  shall  ensure  either  that  visible 
grounds  are  applied  automatically,  or 
that  employees  using  properly  insulated 
tools  manually  apply  visible  grounds,  to 
the  high-voltage  circuits  after  they  are 
deenergized  and  before  any  employee 
performs  work  on  the  circuit  or  on  the 
item  or  apparatus  under  test.  Common 
ground  connections  shall  be  solidly 
connected  to  the  test  equipment  and  the 
apparatus  under  test. 

(3)  Isolated  ground  return.  In  high- 
power  testing,  the  employer  shall 
pro'vide  an  isolated  ground-retinn 
conductor  system  designed  to  prevent 
the  intentional  passage  of  current,  with 
its  attendant  voltage  rise,  from  occurring 


in  the  ground  grid  or  in  the  earth. 
However,  the  employer  need  not 
provide  an  isolated  ground-return 
conductor  if  the  employer  can 
demonstrate  that  both  of  the  following 
conditions  exist: 

(i)  The  employer  cannot  provide  an 
isolated  ground-retmn  conductor  due  to 
the  distance  of  the  test  site  from  the 
electric  energy  source,  and 

(ii)  The  employer  protects  employees 
from  any  hazardous  step  and  touch 
potentials  that  may  develop  during  the 
test. 

Note  to  paragraph  (d)(3)(ii):  See  Appendix 
C  to  this  subpart  for  information  on  measures 
that  employers  can  take  to  protect  employees 
from  hazardous  .step  and  touch  potentials. 

(4)  Equipment  grounding  conductors. 
For  tests  in  which  using  the  ecjuipment 
grounding  conductor  in  the  etjuipment 
power  cord  to  ground  the  te.st 
(!(juij)inont  would  result  in  gnmter 
hazards  to  test  |)(!r.sonn(!l  or  |)r(!V(!nt  the 
liikiiig  of  .satisfactory  m(!a.sur(!m(!nt.s,  llu! 
(!in|)loy(!r  may  usi!  a  ground  cl(!arly 
in(li(;;it(!d  in  tlu!  t(!.st  set-np  if  tin! 
employ!!!'  c.!!!  d(!!!io!!stnil(!  that  this 
g!'OI!!ld  :!ffo!'d.S  |)!'Ot(!(;tio!!  for  (!!!!ploye(!.S 
e(|!!iv<!l(!!!t  to  th(!  prot(!(:t io!!  :!ffo!'(l(!d  hy 
a!!  (!(|l!ip!!n!!!t  g!'!)!! !!(!  i  !!g  (:0!!(l  !!(:l  Or  i!! 
th(!  pow(!!'  .s!!pply  cord. 

(.5)  Grounding  after  tests.  Th(! 

(!!!!ployer  sh<!ll  (!!!.snr(!  that,  win!!!  a!iy 
(!!!iploy(!(!  (!!!t(!rs  ill!!  tOSt  aHXl  aftC!!' 
(!(]i!i|)!!!e!!t  is  d(!(!!n!rgize(l ,  a  groi!nd  is 
jjlaced  o!i  the  high-voltage  t(!rmi!ial  a!ul 
a!iy  other  (!xpo.sed  terminals. 

(1)  Before  any  employee  ap|)lie.s  a 
direct  ground,  the  employer  shall 
discharge  high  capacitance  equipment 
or  apparatus  through  a  resistor  rated  for 
the  available  energy. 

(ii)  A  direct  ground  shall  be  applied 
to  the  exposed  terminals  after  the  stored 
energy  drops  to  a  level  at  which  it  is  safe 
to  do  so. 

(6)  Grounding  test  vehicles.  If  the 
employer  uses  a  test  trailer  or  test 
vehicle  in  field  testing,  its  chassis  shall 
be  grounded.  The  employer  shall  protect 
each  employee  against  hazardous  touch 
potentials  with  respect  to  the  vehicle, 
instrument  panels,  and  other  conductive 
parts  accessible  to  employees  with 
bonding,  insulation,  or  isolation. 

(e)  Gontrol  and  measuring  circuits.  (1) 
Gontrol  wiring.  The  employer  may  not 
run  control  wiring,  meter  connections, 
test  leads,  or  cables  from  a  test  area 
unless  contained  in  a  grounded  metallic 
sheath  and  terminated  in  a  grounded 
metallic  enclosure  or  unless  the 
employer  takes  other  precautions  that  it 
can  demonstrate  will  provide  employees 
with  equivalent  safety. 

(2)  Instruments.  The  employer  shall 
isolate  meters  and  other  instruments 
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with  accessible  terminals  or  parts  from 
test  personnel  to  protect  against  hazards 
that  could  arise  should  such  terminals 
and  parts  become  energized  during 
testing.  If  the  employer  provides  this 
isolation  by  locating  test  equipment  in 
metal  compartments  with  viewing 
windows,  the  employer  shall  provide 
interlocks  to  interrupt  the  power  supply 
when  someone  opens  the  compartment 
cover. 

(3)  Routing  temporary  wiring.  The 
employer  shall  protect  temporary  wiring 
and  its  connections  against  damage, 
accidental  interruptions,  and  other 
hazards.  To  the  maximum  extent 
possible,  tbe  employer  shall  keep  signal, 
control,  ground,  and  power  cables 
separate  from  each  other. 

(4)  Test  observer.  If  any  employee  will 
be  present  in  the  test  area  during  testing, 
a  test  observer  shall  be  present.  The  test 
observer  shall  be  capable  of 
implementing  the  immediate 
deenergizing  of  test  circuits  for  safety 
purposes. 

(f)  Safety  check.  (1)  Before  each  test. 
Safety  practices  governing  employee 
work  at  temporary  or  field  test  areas 
shall  provide,  at  die  beginning  of  each 
series  of  tests,  for  a  routine  safety  check 
of  such  test  areas. 

(2)  Conditions  to  be  checked.  The  test 
operator  in  charge  shall  conduct  these 
routine  safety  checks  before  each  series 
of  tests  and  shall  verify  at  least  the 
following  conditions: 

(1)  Barriers  and  safeguards  are  in 
workable  condition  and  placed  properly 
to  isolate  hazardous  areas; 

(ii)  System  test  status  signals,  if  used, 
are  in  operable  condition; 

(iii)  Clearly  marked  test-power 
disconnects  are  readily  available  in  an 
emergency; 

(iv)  Ground  connections  are  clearly 
identifiable; 

(v)  Personal  protective  equipment  is 
provided  and  used  as  required  by 
Subpart  E  of  this  part  and  by  this 
subpart;  and 

(vi)  Proper  separation  between  signal, 
ground,  and  power  cables. 

§  1926.964  Overhead  lines  and  live-line 
barehand  work. 

(a)  General.  (1)  Application.  This 
section  provides  additional 
requirements  for  work  performed  on  or 
near  overhead  lines  and  equipment  and 
for  live-line  barehand  work. 

(2)  Checking  structure  before 
climbing.  Before  allowing  employees  to 
subject  elevated  structures,  such  as 
poles  or  towers,  to  such  stresses  as 
climbing  or  the  installation  or  removal 
of  equipment  may  impose,  the  employer 
shall  ascertain  that  the  structures  are 
capable  of  sustaining  the  additional  or 


unbalanced  stresses.  If  the  pole  or  other 
structure  cannot  withstand  the  expected 
loads,  the  employer  shall  brace  or 
otherwise  support  the  pole  or  structure 
so  as  to  prevent  failure. 

Note  to  paragraph  (a)(2):  Appendix  D  to 
this  subpart  contains  test  methods  that 
employers  can  use  in  ascertaining  whether  a 
wood  pole  is  capable  of  sustaining  the  forces 
imposed  by  an  employee  climbing  the  pole. 
This  paragraph  also  requires  the  employer  to 
ascertain  that  the  pole  can  sustain  all  other 
forces  imposed  by  the  work  employees  will 
perform. 

(3)  Setting  and  moving  poles,  (i)  When 
a  pole  is  set,  moved,  or  removed  near  an 
exposed  energized  overhead  conductor, 
the  pole  may  not  contact  the  conductor. 

(ii)  When  a  pole  is  set,  moved,  or 
removed  near  an  exposed  energized 
overhead  conductor,  the  employer  shall 
ensure  that  each  employee  wears 
electrical  protective  equipment  or  uses 
insulated  devices  when  handling  the 
pole  and  that  no  employee  contacts  the 
pole  with  uninsulated  parts  of  his  or  her 
body. 

(iii)  To  protect  employees  from  falling 
into  holes  used  for  placing  poles,  the 
employer  shall  physically  guard  the 
holes,  or  ensure  that  employees  attend 
the  holes,  whenever  anyone  is  working 
nearby. 

(b)  Installing  and  removing  overhead 
lines.  The  following  provisions  apply  to 
the  installation  and  removal  of  overhead 
conductors  or  cable  (overhead  lines). 

(1)  Tension  stringing  method.  When 
lines  that  employees  are  installing  or 
removing  can  contact  energized  parts, 
the  employer  shall  use  the  tension- 
stringing  method,  barriers,  or  other 
equivalent  measures  to  minimize  the 
possibility  that  conductors  and  cables 
the  employees  are  installing  or 
removing  will  contact  energized  power 
lines  or  equipment. 

(2)  Conductors,  cables,  and  pulling 
and  tensioning  equipment.  For 
conductors,  cables,  and  pulling  and 
tensioning  equipment,  the  employer 
shall  provide  the  protective  measures 
required  by  §  1926.959(d)(3)  when 
employees  are  installing  or  removing  a 
conductor  or  cable  close  enough  to 
energized  conductors  that  any  of  the 
following  failures  could  energize  the 
pulling  or  tensioning  equipment  or  the 
conductor  or  cable  being  installed  or 
removed: 

(i)  Failure  of  the  pulling  or  tensioning 
equipment, 

(ii)  Failure  of  the  conductor  or  cable 
being  pulled,  or 

(iii)  Failure  of  the  previously  installed 
lines  or  equipment. 

(3)  Disable  automatic-reclosing 
feature.  If  the  conductors  that 
employees  are  installing  or  removing 


cross  over  energized  conductors  in 
excess  of  600  volts  and  if  the  design  of 
the  circuit-interrupting  devices 
protecting  the  lines  so  permits,  the 
employer  shall  render  inoperable  tbe 
automatic-reclosing  feature  of  these 
devices. 

(4)  Induced  voltage,  (i)  Before 
employees  install  lines  parallel  to 
existing  energized  lines,  the  employer 
shall  make  a  determination  of  the 
approximate  voltage  to  be  induced  in 
the  new  lines,  or  work  shall  proceed  on 
the  assumption  that  the  induced  voltage 
is  hazardous. 

(ii)  Unless  the  employer  can 
demonstrate  that  the  lines  that 
employees  are  installing  are  not  subject 
to  the  induction  of  a  hazardous  voltage 
or  unless  the  lines  are  treated  as 
energized,  temporary  protective  grounds 
shall  be  placed  at  such  locations  and 
arranged  in  such  a  manner  that  the 
employer  can  demonstrate  will  prevent 
exposure  of  each  employee  to  hazardous 
differences  in  electric  potential. 

Note  to  paragraph  (b)(4)(ii):  Appendix  C  to 
this  subpart  contains  guidelines  for 
protecting  employees  from  hazardous 
differences  in  electric  potential  as  required 
by  this  paragraph. 

Note  to  paragraph  (b)(4):  If  the  employer 
takes  no  precautions  to  protect  employees 
from  hazards  associated  with  involuntary 
reactions  from  electric  shock,  a  hazard  exists 
if  the  induced  voltage  is  sufficient  to  pass  a 
current  of  1  milliampere  through  a  500-ohm 
resistor.  If  the  employer  protects  employees 
from  injury  due  to  involuntary  reactions  from 
electric  shock,  a  hazard  exists  if  the  resultant 
current  would  be  more  than  6  milliamperes. 

(5)  Safe  operating  condition.  Reel¬ 
handling  equipment,  including  pulling 
and  tensioning  devices,  shall  be  in  safe 
operating  condition  and  shall  be  leveled 
and  aligned. 

(6)  Load  ratings.  The  employer  shall 
ensure  that  employees  do  not  exceed 
load  ratings  of  stringing  lines,  pulling 
lines,  conductor  grips,  load-bearing 
hardware  and  accessories,  rigging,  and 
hoists. 

(7)  Defective  pulling  lines.  The 
employer  shall  repair  or  replace 
defective  pulling  lines  and  accessories. 

(8)  Conductor  grips.  The  employer 
shall  ensure  that  employees  do  not  use 
conductor  grips  on  wire  rope  unless  the 
manufacturer  specifically  designed  the 
grip  for  this  application. 

(9)  Communications.  The  employer 
shall  ensure  that  employees  maintain 
reliable  communications,  through  two- 
way  radios  or  other  equivalent  means, 
between  the  reel  tender  and  the  pulling- 
rig  operator. 

(10)  Operation  of  pulling  rig. 
Employees  may  operate  the  pulling  rig 
only  when  it  is  safe  to  do  so. 
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Note  to  paragraph  (b)(10):  Examples  of 
unsafe  conditions  include:  employees  in 
locations  prohibited  by  paragraph  (b)(ll)  of 
this  section,  conductor  and  pulling  line  hang¬ 
ups,  and  slipping  of  the  conductor  grip. 

(11)  Working  under  overhead 
operations.  While  a  power-driven 
device  is  pulling  the  conductor  or 
pulling  line  and  the  conductor  or 
pulling  line  is  in  motion,  the  employer 
shall  ensure  that  employees  are  not 
directly  under  overhead  operations  or 
on  the  crossarm,  except  as  necessary  for 
the  employees  to  guide  the  stringing 
sock  or  board  over  or  through  the 
stringing  sheave. 

(c)  Live-line  barehand  work.  In 
addition  to  other  applicable  provisions 
contained  in  this  subpart,  the  following 
requirements  apply  to  live-line 
barehand  work; 

(1)  Training.  Before  an  employee  uses 
or  supervises  the  use  of  the  live-line 
barehand  technique  on  energized 
circuits,  the  employer  shall  ensure  that 
the  employee  completes  training 
conforming  to  §  1926.950(b)  in  the 
technique  and  in  the  safety 
requirements  of  paragraph  (c)  of  this 
section. 

(2)  Existing  conditions.  Before  any 
employee  uses  the  live-line  barehand 
technique  on  energized  high-voltage 
conductors  or  parts,  the  employer  shall 
ascertain  the  following  information  in 
addition  to  information  about  other 
existing  conditions  required  by 

§  1926.950(d): 

(i)  The  nominal  voltage  rating  of  the 
circuit  on  which  employees  will 
perform  the  work, 

(ii)  The  clearances  to  ground  of  lines 
and  other  energized  parts  on  which 
employees  will  perform  the  work,  and 

(iii)  The  voltage  limitations  of 
equipment  employees  will  use. 

(3)  Insulatea  tools  and  equipment,  (i) 
The  employer  shall  ensure  that  the 
insulated  equipment,  insulated  tools, 
and  aerial  devices  and  platforms  used 
by  employees  are  designed,  tested,  and 
made  for  live-line  barehand  work. 

(ii)  The  employer  shall  ensure  that 
employees  keep  tools  and  equipment 
clean  and  dry  while  they  are  in  use. 

(4)  Disable  automatic-reclosing 
feature.  The  employer  shall  render 
inoperable  the  automatic-reclosing 
feature  of  circuit-interrupting  devices 
protecting  the  lines  if  the  design  of  the 
devices  permits. 

(5)  Adverse  weather  conditions.  The 
employer  shall  ensure  that  employees 
do  not  perform  work  when  adverse 
weather  conditions  would  make  the 
work  hazardous  even  after  the  employer 
implements  the  work  practices  required 
by  this  subpart.  Additionally, 
employees  may  not  perform  work  when 


winds  reduce  the  phase-to-phase  or 
phase-to-ground  clearances  at  the  work 
location  below  the  minimum  approach 
distances  specified  in  paragraph  (c)(13) 
of  this  section,  unless  insulating  guards 
cover  the  grounded  objects  and  other 
lines  and  equipment. 

Note  to  paragraph  (c)(5):  Thunderstorms  in 
the  vicinity,  high  winds,  snow  storms,  and 
ice  storms  are  examples  of  adverse  weather 
conditions  that  make  live-line  barehand  work 
too  hazardous  to  perform  safely  even  after  the 
employer  implements  the  work  practices 
required  by  this  subpart. 

(6)  Bucket  liners  and  electrostatic 
shielding.  The  employer  shall  provide 
and  ensure  that  employees  use  a 
conductive  bucket  liner  or  other 
conductive  device  for  bonding  the 
insulated  aerial  device  to  the  energized 
line  or  equipment. 

(i)  The  employee  shall  be  connected 
to  the  bucket  liner  or  other  conductive 
device  by  the  use  of  conductive  shoes, 
leg  clips,  or  other  means. 

(ii)  Where  differences  in  potentials  at 
the  worksite  pose  a  hazard  to 
employees,  the  employer  shall  provide 
electrostatic  shielding  designed  for  the 
voltage  being  worked. 

(7)  Bonding  the  employee  to  the 
energized  part.  The  employer  shall 
ensure  that,  before  the  employee 
contacts  the  energized  part,  the 
employee  bonds  the  conductive  bucket 
liner  or  other  conductive  device  to  the 
energized  conductor  by  means  of  a 
positive  connection.  This  connection 
shall  remain  attached  to  the  energized 
conductor  until  the  employee  completes 
the  work  on  the  energized  circuit. 

(8)  Aerial-lift  controls.  Aerial  lifts 
used  for  live-line  barehand  work  shall 
have  dual  controls  (lower  and  upper)  as 
follows: 

(i)  The  upper  controls  shall  be  within 
easy  reach  of  the  employee  in  the 
bucket.  On  a  two-bucket-type  lift,  access 
to  the  controls  shall  be  within  easy 
reach  of  both  buckets. 

(ii)  The  lower  set  of  controls  shall  be 
near  the  base  of  the  boom  and  shall  be 
designed  so  that  they  can  override 
operation  of  the  equipment  at  any  time. 

(9)  Operation  of  lower  controls.  Lower 
(ground-level)  lift  controls  may  not  be 
operated  with  an  employee  in  the  lift 
except  in  case  of  emergency. 

(10)  Check  controls.  The  employer 
shall  ensure  that,  before  employees 
elevate  an  aerial  lift  into  the  work 
position,  the  employees  check  all 
controls  (ground  level  and  bucket)  to 
determine  that  they  are  in  proper 
working  condition. 

(11)  Body  of  aerial  lift  truck.  The 
employer  shall  ensure  that,  before 
employees  elevate  the  boom  of  an  aerial 
lift,  the  employees  ground  the  body  of 


tbe  truck  or  barricade  the  body  of  the 
truck  and  treat  it  as  energized. 

(12)  Boom-current  test.  The  employer 
shall  ensure  that  employees  perform  a 
boom-current  test  before  starting  work 
each  day,  each  time  during  the  day 
when  they  encounter  a  higher  voltage, 
and  when  changed  conditions  indicate 
a  need  for  an  additional  test. 

(i)  This  test  shall  consist  of  placing 
the  bucket  in  contact  with  an  energized 
source  equal  to  the  voltage  to  be 
encountered  for  a  minimum  of  3 
minutes. 

(ii)  The  leakage  current  may  not 
exceed  1  microampere  per  kilovolt  of 
nominal  phase-to-ground  voltage. 

(iii)  The  employer  shall  immediately 
suspend  work  from  the  aerial  lift  when 
there  is  any  indication  of  a  malfunction 
in  the  equipment. 

(13)  Minimum  approach  distance. 

The  employer  shall  ensure  that 
employees  maintain  the  minimum 
approach  distances,  established  by  the 
employer  under  §  1926.960(c)(l)(i),  from 
all  grounded  objects  and  from  lines  and 
equipment  at  a  potential  different  from 
that  to  which  the  live-line  barehand 
equipment  is  bonded,  unless  insulating 
guards  cover  such  grounded  objects  and 
other  lines  and  equipment. 

(14)  Approaching,  leaving,  and 
bonding  to  energized  part.  The 
employer  shall  ensure  that,  while  an 
employee  is  approaching,  leaving,  or 
bonding  to  an  energized  circuit,  the 
employee  maintains  the  minimum 
approach  distances,  established  by  the 
employer  under  §  1926.960(c)(l)(i), 
between  the  employee  and  any 
grounded  parts,  including  the  lower 
boom  and  portions  of  the  truck  and 
between  the  employee  and  conductive 
objects  energized  at  different  potentials. 

(15)  Positioning  bucket  near  energized 
bushing  or  insulator  string.  While  the 
bucket  is  alongside  an  energized 
bushing  or  insulator  string,  the 
employer  shall  ensure  that  employees 
maintain  the  phase-to-ground  minimum 
approach  distances,  established  by  the 
employer  under  §  1926.960(c)(l)(i), 
between  all  parts  of  the  bucket  and  the 
grounded  end  of  the  bushing  or 
insulator  string  or  any  other  grounded 
surface. 

(16)  Handlines.  The  employer  shall 
ensure  that  employees  do  not  use 
handlines  between  the  bucket  and  the 
boom  or  between  the  bucket  and  the 
ground.  However,  employees  may  use 
nonconductive-type  handlines  from 
conductor  to  ground  if  not  supported 
from  the  bucket.  The  employer  shall 
ensure  that  no  one  uses  ropes  used  for 
live-line  barehand  work  for  other 
purposes. 
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(17)  Passing  objects  to  employee.  The 
employer  shall  ensure  that  employees 
do  not  pass  uninsulated  equipment  or 
material  between  a  pole  or  structure  and 
an  aerial  lift  while  an  employee  working 
from  the  bucket  is  bonded  to  an 
energized  part. 

(18)  Nonconductive  measuring  device. 
A  nonconductive  measuring  device 
shall  be  readily  accessible  to  employees 
performing  live-line  barehand  work  to 
assist  them  in  maintaining  the  required 
minimum  approach  distance. 

(d)  Towers  and  structures.  The 
following  requirements  apply  to  work 
performed  on  towers  or  other  structures 
that  support  overhead  lines. 

(1)  Working  beneath  towers  and 
structures.  The  employer  shall  ensure 
that  no  employee  is  under  a  tower  or 
structure  while  work  is  in  progress, 
except  when  the  employer  can 
demonstrate  that  such  a  working 
position  is  necessary  to  assist  employees 
working  above. 

(2)  Tag  lines.  The  employer  shall 
ensure  that  employees  use  tag  lines  or 
other  similar  devices  to  maintain 
control  of  tower  sections  being  raised  or 
positioned,  unless  the  employer  can 
demonstrate  that  the  use  of  such  devices 
would  create  a  greater  hazard  to 
employees. 

(3)  Disconnecting  load  lines.  The 
employer  shall  ensure  that  employees 
do  not  detach  the  loadline  from  a 
member  or  section  until  they  safely 
secure  the  load. 

(4)  Adverse  weather  conditions.  The 
employer  shall  ensure  that,  except 
during  emergency  restoration 
procedures,  employees  discontinue 
work  when  adverse  weather  conditions 
would  make  the  work  hazardous  in 
spite  of  the  work  practices  required  by 
this  subpart. 

Note  to  paragraph  (d)(4):  Thunderstorms 
in  the  vicinity,  high  winds,  snow  storms,  and 
ice  storms  are  examples  of  adverse  weather 
conditions  that  make  this  work  too  hazardous 
to  perform  even  after  the  employer 
implements  the  work  practices  required  by 
this  subpart. 

§1926.965  Underground  electrical 
installations. 

(a)  Application.  This  section  provides 
additional  requirements  for  work  on 
underground  electrical  installations. 

(b)  Access.  The  employer  shall  ensure 
that  employees  use  a  ladder  or  other 
climbing  device  to  enter  and  exit  a 
manhole  or  subsmface  vault  exceeding 
1.22  meters  (4  feet)  in  depth.  No 
employee  may  climb  into  or  out  of  a 
manhole  or  vault  by  stepping  on  cables 
or  hangers. 

(c)  Lowering  equipment  into 
manholes.  (1)  Hoisting  equipment. 


Equipment  used  to  lower  materials  and 
tools  into  manholes  or  vaults  shall  be 
capable  of  supporting  the  weight  to  be 
lowered  and  shall  be  checked  for  defects 
before  use. 

(2)  Clear  the  area  of  employees. 

Before  anyone  lowers  tools  or  material 
into  the  opening  for  a  manhole  or  vault, 
each  employee  working  in  the  manhole 
or  vault  shall  be  clear  of  the  area 
directly  under  the  opening. 

(d)  Attendants  for  manholes  and 
vaults.  (1)  When  required.  While  work  is 
being  performed  in  a  manhole  or  vault 
containing  energized  electric 
equipment,  an  employee  with  first-aid 
training  shall  be  available  on  the  surface 
in  the  immediate  vicinity  of  the 
manhole  or  vault  entrance  to  render 
emergency  assistance. 

(2)  Brief  entries  allowed. 

Occasionally,  the  employee  on  the 
surface  may  briefly  enter  a  manhole  or 
vault  to  provide  nonemergency 
assistance. 

Note  1  to  paragraph  (d)(2):  Paragraph  (h) 
of  1926.953  may  also  require  an  attendant 
and  does  not  permit  this  attendant  to  enter 
the  manhole  or  vault. 

Note  2  to  paragraph  (d)(2):  Paragraph 
(b)(l)(ii)  of  §  1926.960  requires  employees 
entering  manholes  or  vaults  containing 
unguarded,  uninsulated  energized  lines  or 
parts  of  electric  equipment  operating  at  50 
volts  or  more  to  be  qualified. 

(3)  Entry  without  attendant.  For  the 
purpose  of  inspection,  housekeeping, 
taking  readings,  or  similar  work,  an 
employee  working  alone  may  enter,  for 
brief  periods  of  time,  a  manhole  or  vault 
where  energized  cables  or  equipment 
are  in  service  if  the  employer  can 
demonstrate  that  the  employee  will  be 
protected  from  all  electrical  hazards. 

(4)  Communications.  The  employer 
shall  ensure  that  employees  maintain 
reliable  communications,  through  two- 
way  radios  or  other  equivalent  means, 
among  all  employees  involved  in  the 
job. 

(e)  Duct  rods.  The  employer  shall 
ensure  that,  if  employees  use  duct  rods, 
the  employees  install  the  duct  rods  in 
the  direction  presenting  the  least  hazard 
to  employees.  The  employer  shall 
station  an  employee  at  the  far  end  of  the 
duct  line  being  rodded  to  ensure  that 
the  employees  maintain  the  required 
minimum  approach  distances. 

(f)  Multiple  cables.  When  multiple 
cables  are  present  in  a  work  area,  the 
employer  shall  identify  the  cable  to  be 
worked  by  electrical  means,  unless  its 
identity  is  obvious  by  reason  of 
distinctive  appearance  or  location  or  by 
other  readily  apparent  means  of 
identification.  The  employer  shall 


protect  cables  other  than  the  one  being 
worked  from  damage. 

(g)  Moving  cables.  Except  when 
paragraph  (h)(2)  of  this  section  permits 
employees  to  perform  work  that  could 
cause  a  fault  in  an  energized  cable  in  a 
manhole  or  vault,  the  employer  shall 
ensure  that  employees  inspect  energized 
cables  to  be  moved  for  abnormalities. 

(h)  Protection  against  faults.  (1) 

Cables  with  abnormalities.  Where  a 
cable  in  a  manhole  or  vault  has  one  or 
more  abnormalities  that  could  lead  to  a 
fault  or  be  an  indication  of  an 
impending  fault,  the  employer  shall 
deenergize  the  cable  with  the 
abnormality  before  any  employee  may 
work  in  the  manhole  or  vault,  except 
when  service-load  conditions  and  a  lack 
of  feasible  alternatives  require  that  the 
cable  remain  energized.  In  that  case, 
employees  may  enter  the  manhole  or 
vault  provided  the  employer  protects 
them  from  the  possible  effects  of  a 
failure  using  shields  or  other  devices 
that  are  capable  of  containing  the 
adverse  effects  of  a  fault.  The  employer 
shall  treat  the  following  abnormalities 
as  indications  of  impending  faults 
unless  the  employer  can  demonstrate 
that  the  conditions  could  not  lead  to  a 
fault:  Oil  or  compound  leaking  from 
cable  or  joints,  broken  cable  sheaths  or 
joint  sleeves,  hot  localized  surface 
temperatures  of  cables  or  joints,  or  joints 
swollen  beyond  normal  tolerance. 

(2)  Work-related  faults.  If  the  work 
employees  will  perform  in  a  manhole  or 
vault  could  cause  a  fault  in  a  cable,  the 
employer  shall  deenergize  that  cable 
before  any  employee  works  in  the 
manhole  or  vault,  except  when  service¬ 
load  conditions  and  a  lack  of  feasible 
alternatives  require  that  the  cable 
remain  energized.  In  that  case, 
employees  may  enter  the  manhole  or 
vault  provided  the  employer  protects 
them  from  the  possible  effects  of  a 
failure  using  shields  or  other  devices 
that  are  capable  of  containing  the 
adverse  effects  of  a  fault. 

(i)  Sheath  continuity.  When 
employees  perform  work  on  buried 
cable  or  on  cable  in  a  manhole  or  vault, 
the  employer  shall  maintain  metallic- 
sheath  continuity,  or  the  cable  sheath 
shall  be  treated  as  energized. 

§1926.966  Substations. 

(a)  Application.  This  section  provides 
additional  requirements  for  substations 
and  for  work  performed  in  them. 

(b)  Access  and  working  space.  The 
employer  shall  provide  and  maintain 
sufficient  access  and  working  space 
about  electric  equipment  to  permit 
ready  and  safe  operation  and 
maintenance  of  such  equipment  by 
employees. 
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Note  to  paragraph  (b):  American  National 
Standard  National  Electrical  Safety  Code, 
ANSI/IEEE  C2-2012  contains  guidelines  for 
the  dimensions  of  access  and  working  space 
about  electric  equipment  in  substations. 
Installations  meeting  the  ANSI  provisions 
comply  with  paragraph  (b)  of  this  section. 

The  Occupational  Safety  and  Health 
Administration  will  determine  whether  an 
installation  that  does  not  conform  to  this 
ANSI  standard  complies  with  paragraph  (b) 
of  this  section  based  on  the  following  criteria: 

(1)  Whether  the  installation  conforms  to 
the  edition  of  ANSI  C2  that  was  in  effect 
when  the  installation  was  made; 

(2)  Whether  the  configmation  of  the 
installation  enables  employees  to  maintain 
the  minimum  approach  distances, 
established  by  the  employer  under 

§  1926.960(c)(l)(i),  while  the  employees  are 
working  on  exposed,  energized  parts;  and 

(3)  Whether  the  precautions  taken  when 
employees  perform  work  on  the  installation 
provide  protection  equivalent  to  the 
protection  provided  by  access  and  working 
space  meeting  ANSI/IEEE  C2-2012. 

(c)  Draw-out-type  circuit  breakers. 

The  employer  shall  ensure  that,  when 
employees  remove  or  insert  draw-out- 
type  circuit  breakers,  the  breaker  is  in 
the  open  position.  The  employer  shall 
also  render  the  control  circuit 
inoperable  if  the  design  of  the 
equipment  permits. 

(dj  Substation  fences.  Conductive 
fences  around  substations  shall  be 
grounded.  When  a  substation  fence  is 
expanded  or  a  section  is  removed,  fence 
sections  shall  be  isolated,  grounded,  or 
bonded  as  necessary  to  protect 
employees  from  hazardous  differences 
in  electric  potential. 

Note  to  paragraph  (d):  IEEE  Std  80-2000, 
IEEE  Guide  for  Safety  in  AC  Substation 
Grounding,  contains  guidelines  for  protection 
against  hazardous  differences  in  electric 
potential. 

(e)  Guarding  of  rooms  and  other 
spaces  containing  electric  supply 
equipment.  (1)  When  to  guard  rooms 
and  other  spaces.  Rooms  and  other 
spaces  in  which  electric  supply  lines  or 
equipment  are  installed  shall  meet  the 
requirements  of  paragraphs  (e)(2) 
through  (e)(5)  of  this  section  under  the 
following  conditions: 

(i)  If  exposed  live  parts  operating  at  50 
to  150  volts  to  ground  are  within  2.4 
meters  (8  feet)  of  the  ground  or  other 
working  surface  inside  the  room  or 
other  space, 

(ii)  If  live  parts  operating  at  151  to  600 
volts  to  ground  and  located  within  2.4 
meters  (8  feet)  of  the  ground  or  other 
working  surface  inside  the  room  or 
other  space  are  guarded  only  by 
location,  as  permitted  under  paragraph 

(f)(1)  of  this  section,  or 

(iii)  If  live  parts  operating  at  more 
than  600  volts  to  ground  are  within  the 
room  or  other  space,  unless: 


(A)  The  live  parts  are  enclosed  within 
grounded,  metal-enclosed  equipment 
whose  only  openings  are  designed  so 
that  foreign  objects  inserted  in  these 
openings  will  be  deflected  from 
energized  parts,  or 

(B)  The  live  parts  are  installed  at  a 
height,  above  grovmd  and  any  other 
working  surface,  that  provides 
protection  at  the  voltage  on  the  live 
parts  corresponding  to  the  protection 
provided  by  a  2.4-meter  (8-foot)  height 
at  50  volts. 

(2)  Prevent  access  by  unqualified 
persons.  Fences,  screens,  partitions,  or 
walls  shall  enclose  the  rooms  and  other 
spaces  so  as  to  minimize  the  possibility 
that  unqualified  persons  will  enter. 

(3)  Restricted  entry.  Unqualified 
persons  may  not  enter  the  rooms  or 
other  spaces  while  the  electric  supply 
lines  or  equipment  are  energized. 

(4)  Warning  signs.  The  employer  shall 
display  signs  at  entrances  to  the  rooms 
and  other  spaces  warning  unqualified 
persons  to  keep  out. 

(5)  Entrances  to  rooms  and  other.  The 
employer  shall  keep  each  entrance  to  a 
room  or  other  space  locked,  unless  the 
entrance  is  under  the  observation  of  a 
person  who  is  attending  the  room  or 
other  space  for  the  purpose  of 
preventing  unqualified  employees  from 
entering. 

(f)  Guarding  of  energized  parts.  (1) 
Type  of  guarding.  The  employer  shall 
provide  guards  around  all  live  parts 
operating  at  more  than  150  volts  to 
ground  without  an  insulating  covering 
unless  the  location  of  the  live  parts 
gives  sufficient  clearance  (horizontal, 
vertical,  or  both)  to  minimize  the 
possibility  of  accidental  employee 
contact. 

Note  to  paragraph  (f)(1):  American 
National  Standard  National  Electrical  Safety 
Code,  ANSI/IEEE  C2-2002  contains 
guidelines  for  the  dimensions  of  clearance 
distances  about  electric  equipment  in 
sub.stations.  Installations  meeting  the  ANSI 
provisions  comply  with  paragraph  (f)(1)  of 
this  section.  The  Occupational  Safety  and 
Health  Administration  will  determine 
whether  an  installation  that  does  not  conform 
to  this  ANSI  standard  complies  with 
paragraph  (f)(1)  of  this  section  based  on  the 
following  criteria: 

(1)  Whether  the  installation  conforms  to 
the  edition  of  ANSI  C2  that  was  in  effect 
when  the  installation  was  made; 

(2)  Whether  each  employee  is  isolated  from 
energized  parts  at  the  point  of  closest 
approach;  and 

f3)  Whether  the  precautions  taken  when 
employees  perform  work  on  the  installation 
provide  protection  equivalent  to  the 
protection  provided  by  horizontal  and 
vertical  clearances  meeting  ANSI/IEEE  C2- 
2002. 

(2)  Maintaining  guards  during 
operation.  Except  for  fuse  replacement 


and  other  necessary  access  by  qualified 
persons,  the  employer  shall  maintain 
guarding  of  energized  parts  within  a 
compartment  during  operation  and 
maintenance  functions  to  prevent 
accidental  contact  with  energized  parts 
and  to  prevent  dropped  tools  or  other 
equipment  from  contacting  energized 
parts. 

(3)  Temporary  removal  of  guards. 
Before  guards  are  removed  from 
energized  equipment,  the  employer 
shall  install  barriers  around  the  work 
area  to  prevent  employees  who  are  not 
working  on  the  equipment,  but  who  are 
in  the  area,  from  contacting  the  exposed 
live  parts. 

(g)  Substation  entry.  (1)  Report  upon 
entering.  Upon  entering  an  attended 
substation,  each  employee,  other  than 
employees  regularly  working  in  the 
station,  shall  report  his  or  her  presence 
to  the  employee  in  charge  of  substation 
activities  to  receive  information  on 
special  system  conditions  affecting 
employee  safety. 

(2)  fob  briefing.  The  job  briefing 
required  by  §  1926.952  shall  cover 
information  on  special  system 
conditions  affecting  employee  safety, 
including  the  location  of  energized 
equipment  in  or  adjacent  to  the  work 
area  and  the  limits  of  any  deenergized 
work  area. 

§1926.967  Special  conditions. 

(a)  Gapacitors.  The  following 
additional  requirements  apply  to  work 
on  capacitors  and  on  lines  connected  to 
capacitors. 

Note  to  paragraph  (a):  See  §§  1926.961  and 
1926.962  for  requirements  pertaining  to  the 
deenergizing  and  grounding  of  capacitor 
installations. 

(1)  Disconnect  from  energized  source. 
Before  employees  work  on  capacitors, 
the  employer  shall  disconnect  the 
capacitors  from  energized  sources  and 
short  circuit  the  capacitors.  The 
employer  shall  ensure  that  the  employee 
short  circuiting  the  capacitors  waits  at 
least  5  minutes  from  the  time  of 
disconnection  before  applying  the  short 
circuit, 

(2)  Short  circuiting  units.  Before 
employees  handle  the  units,  the 
employer  shall  short  circuit  each  unit  in 
series-parallel  capacitor  banks  between 
all  terminals  and  the  capacitor  case  or 
its  rack.  If  the  cases  of  capacitors  are  on 
ungrounded  substation  racks,  the 
employer  shall  bond  the  racks  to 
ground. 

(3)  Short  circuiting  connected  lines. 
The  employer  shall  short  circuit  any 
line  connected  to  capacitors  before  the 
line  is  treated  as  deenergized. 

(b)  Gurrent  transformer  secondaries. 
The  employer  shall  ensure  that 
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employees  do  not  open  the  secondary  of 
a  current  transformer  while  the 
transformer  is  energized.  If  the  employer 
cannot  deenergize  the  primary  of  the 
current  transformer  before  employees 
perform  work  on  an  instrument,  a  relay, 
or  other  section  of  a  cmrent  transformer 
secondary  circuit,  the  employer  shall 
bridge  the  circuit  so  that  the  current 
transformer  secondary  does  not 
experience  an  open-circuit  condition. 

(c)  Series  streetlighting.  (1)  Applicable 
requirements.  If  the  open-circuit  voltage 
exceeds  600  volts,  the  employer  shall 
ensure  that  employees  work  on  series 
streetlighting  circuits  in  accordance 
with  §  1926.964  or  §  1926.965,  as 
appropriate. 

(2)  Opening  a  series  loop.  Before  any 
employee  opens  a  series  loop,  the 
employer  shall  deenergize  the 
streetlighting  transformer  and  isolate  it 
from  the  source  of  supply  or  shall  bridge 
the  loop  to  avoid  an  open-circuit 
condition. 

(d)  Illumination.  The  employer  shall 
provide  sufficient  illumination  to  enable 
the  employee  to  perform  the  work 
safely. 

Note  to  paragraph  (d);  See  §  1926.56, 
which  requires  specific  levels  of 
illumination. 

(e)  Protection  against  drowning.  (1) 
Personal  flotation  devices.  Whenever  an 
employee  may  be  pulled  or  pushed,  or 
might  fall,  into  water  where  the  danger 
of  drowning  exists,  the  employer  shall 
provide  the  employee  with,  and  shall 
ensure  that  the  employee  uses,  a 
personal  flotation  device  meeting 
§1926.106. 

(2)  Maintaining  flotation  devices  in 
safe  condition.  The  employer  shall 
maintain  each  personal  flotation  device 
in  safe  condition  and  shall  inspect  each 
personal  flotation  device  frequently 
enough  to  ensure  that  it  does  not  have 
rot,  mildew,  water  saturation,  or  any 
other  condition  that  could  render  the 
device  unsuitable  for  use. 

(3)  Crossing  bodies  of  water.  An 
employee  may  cross  streams  or  other 
bodies  of  water  only  if  a  safe  means  of 
passage,  such  as  a  bridge,  is  available. 

(f)  Excavations.  Excavation  operations 
shall  comply  with  Subpart  P  of  this  part. 

(g)  Employee  protection  in  public 
work  areas.  (1)  Traffic  control  devices. 
Traffic-control  signs  and  traffic-control 
devices  used  for  the  protection  of 
employees  shall  meet  §  1926.200(g)(2). 

(2)  Controlling  traffic.  Before 
employees  begin  work  in  the  vicinity  of 
vehicular  or  pedestrian  traffic  that  may 
endanger  them,  the  employer  shall  place 
warning  signs  or  flags  and  other  traffic- 
control  devices  in  conspicuous 
locations  to  alert  and  channel 
approaching  traffic. 


(3)  Barricades.  The  employer  shall  use 
barricades  where  additional  employee 
protection  is  necessary. 

(4)  Excavated  areas.  The  employer 
shall  protect  excavated  areas  with 
barricades. 

(5)  Warning  lights.  The  employer  shall 
display  warning  lights  prominently  at 
night. 

(h)  Backfeed.  When  there  is  a 
possibility  of  voltage  backfeed  firom 
sources  of  cogeneration  or  from  the 
secondary  system  (for  example, 
backfeed  from  more  than  one  energized 
phase  feeding  a  common  load),  the 
requirements  of  §  1926.960  apply  if 
employees  will  work  the  lines  or 
equipment  as  energized,  and  the 
requirements  of  §§  1926.961  and 
1926.962  apply  if  employees  will  work 
the  lines  or  equipment  as  deenergized. 

(i)  Lasers.  The  employer  shall  install, 
adjust,  and  operate  laser  equipment  in 
accordance  with  §  1926.54. 

(j)  Hydraulic  fluids.  Hydraulic  fluids 
used  for  the  insulated  sections  of 
equipment  shall  provide  insulation  for 
the  voltage  involved. 

(k)  Communication  facilities.  (1) 
Microwave  transmission,  (i)  'I’he 
employer  shall  ensure  that  no  employee 
looks  into  an  open  waveguide  or 
antenna  connected  to  an  energized 
microwave  source. 

(ii)  If  the  electromagnetic-radiation 
level  within  an  accessible  area 
associated  with  microwave 
communications  systems  exceeds  the 
radiation-protection  guide  specified  by 
§  1910.97(a)(2)  of  this  chapter,  the 
employer  shall  post  the  area  with 
warning  signs  containing  the  warning 
symbol  described  in  §  1910.97(a)(3)  of 
this  chapter.  The  lower  half  of  the 
warning  symbol  shall  include  the 
following  statements,  or  ones  that  the 
employer  can  demonstrate  are 
equivalent:  “Radiation  in  this  area  may 
exceed  hazard  limitations  and  special 
precautions  are  required.  Obtain 
specific  instruction  before  entering.” 

(iii)  When  an  employee  works  in  an 
area  where  the  electromagnetic 
radiation  could  exceed  the  radiation- 
protection  guide,  the  employer  shall 
institute  measures  that  ensure  that  the 
employee’s  exposure  is  not  greater  than 
that  permitted  by  that  guide.  Such 
measures  may  include  administrative 
and  engineering  controls  and  personal 
protective  eq^uipment. 

(2)  Power-line  carrier.  The  employer 
shall  ensure  that  employees  perform 
power-line  carrier  work,  including  work 
on  equipment  used  for  coupling  carrier 
current  to  power  line  conductors,  in 
accordance  with  the  requirements  of 
this  subpart  pertaining  to  work  on 
energized  lines. 


§1926.968  Definitions. 

Attendant.  An  employee  assigned  to 
remain  immediately  outside  the 
entrance  to  an  enclosed  or  other  space 
to  render  assistance  as  needed  to 
employees  inside  the  space. 

Automatic  circuit  recloser.  A  self- 
controlled  device  for  automatically 
interrupting  and  reclosing  an 
alternating-current  circuit,  with  a 
predetermined  sequence  of  opening  and 
reclosing  followed  by  resetting,  hold 
closed,  or  lockout. 

Barricade.  A  physical  obstruction 
such  as  tapes,  cones,  or  A-frame  type 
wood  or  metal  structures  that  provides 
a  warning  about,  and  limits  access  to,  a 
hazardous  area. 

Barrier.  A  physical  obstruction  that 
prevents  contact  with  energized  lines  or 
equipment  or  prevents  unauthorized 
access  to  a  work  area. 

Bond.  The  electrical  interconnection 
of  conductive  parts  designed  to 
maintain  a  common  electric  potential. 

Bus.  A  conductor  or  a  group  of 
conductors  that  serve  as  a  common 
c;onnection  for  two  or  more  circuits. 

Bushing.  An  in.sulating  structure  that 
includes  a  through  cond\u:tor  or  that 
provides  a  passageway  for  such  a 
conductor,  and  that,  when  mounted  on 
a  harrier,  insulates  the  conductor  from 
the  barrier  for  the  purpose  of  conducting 
current  from  one  side  of  the  barrier  to 
the  other. 

Cable.  A  conductor  with  insulation, 
or  a  stranded  conductor  with  or  without 
insulation  and  other  coverings  (single¬ 
conductor  cable),  or  a  combination  of 
conductors  insulated  from  one  another 
(multiple-conductor  cable). 

Cable  sheath.  A  conductive  protective 
covering  applied  to  cables. 

Note  to  the  definition  of  “cable  sheath”:  A 

cable  sheath  may  consist  of  multiple  layers 
one  or  more  of  which  is  conductive. 

Circuit.  A  conductor  or  system  of 
conductors  through  which  an  electric 
current  is  intended  to  flow. 

Clearance  (between  objects).  The  clear 
distance  between  two  objects  measured 
surface  to  surface. 

Clearance  (for  work).  Authorization  to 
perform  specified  work  or  permission  to 
enter  a  restricted  area. 

Communication  lines.  (See  Lines;  (1) 
Communication  lines.) 

Conductor.  A  material,  usually  in  the 
form  of  a  wire,  cable,  or  bus  bar,  used 
for  carrying  an  electric  current. 

Contract  employer.  An  employer, 
other  than  a  host  employer,  that 
performs  work  covered  by  Subpart  V  of 
this  part  under  contract. 

Covered  conductor.  A  conductor 
covered  with  a  dielectric  having  no 
rated  insulating  strength  or  having  a 
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rated  insulating  strength  less  than  the 
voltage  of  the  circuit  in  which  the 
conductor  is  used. 

Current-carrying  part.  A  conducting 
part  intended  to  be  connected  in  an 
electric  circuit  to  a  source  of  voltage. 
Non-current-carrying  parts  are  those  not 
intended  to  be  so  connected. 

Deenergized.  Free  from  any  electrical 
connection  to  a  source  of  potential 
difference  and  from  electric  charge;  not 
having  a  potential  that  is  different  from 
the  potential  of  the  earth. 

Note  to  the  definition  of  “deenergized”: 

The  term  applies  only  to  current-carrying 
parts,  which  are  sometimes  energized  (alive). 

Designated  employee  (designated 
person).  An  employee  (or  person)  who 
is  assigned  by  the  employer  to  perform 
specific  duties  under  the  terms  of  this 
subpart  and  who  has  sufficient 
knowledge  of  the  construction  and 
operation  of  the  equipment,  and  the 
hazards  involved,  to  perform  his  or  her 
duties  safely. 

Hlectric  line  truck.  A  truck  used  to 
transport  personnel,  tools,  and  material 
for  electric  .suj)ply  lino  work. 

Electric  supply  ecjuipinent.  Fquipment 
that  jnoduces,  modifies,  regulates, 
controls,  or  safeguards  a  supply  of 
electric  energy. 

Hlectric  supply  lines.  (See  “l.ines;  (2) 
Klectric  supply  lines.”) 

Hlectric  utility.  An  organization 
responsible  for  the  installation, 
operation,  or  maintenance  of  an  electric 
supply  system. 

Hnclosed  space.  A  working  space, 
such  as  a  manhole,  vault,  tunnel,  or 
shaft,  that  has  a  limited  means  of  egress 
or  entry,  that  is  designed  for  periodic 
employee  entry  under  normal  operating 
conditions,  and  that,  under  normal 
conditions,  does  not  contain  a 
hazardous  atmosphere,  but  may  contain 
a  hazardous  atmosphere  under 
abnormal  conditions. 

Energized  (alive,  live).  Electrically 
connected  to  a  source  of  potential 
difference,  or  electrically  charged  so  as 
to  have  a  potential  significantly 
different  from  that  of  earth  in  the 
vicinity. 

Energy  source.  Any  electrical, 
mechanical,  hydraulic,  pneumatic, 
chemical,  nuclear,  thermal,  or  other 
energy  source  that  could  cause  injury  to 
employees. 

Entry  (as  used  in  §  1926.953).  The 
action  by  which  a  person  passes  through 
an  opening  into  an  enclosed  space. 

Entry  includes  ensuing  work  activities 
in  that  space  and  is  considered  to  have 
occurred  as  soon  as  any  part  of  the 
entrant’s  body  breaks  the  plane  of  an 
opening  into  the  space. 

Equipment  (electric).  A  general  term 
including  material,  fittings,  devices. 


appliances,  fixtures,  apparatus,  and  the 
like  used  as  part  of  or  in  connection 
with  an  electrical  installation. 

Exposed,  Exposed  to  contact  (as 
applied  to  energized  parts).  Not  isolated 
or  guarded. 

Fall  restraint  system.  A  fall  protection 
system  that  prevents  the  user  from 
falling  any  distance. 

First-aid  training.  Training  in  the 
initial  care,  including  cardiopulmonary 
resuscitation  (which  includes  chest 
compressions,  rescue  breathing,  and,  as 
appropriate,  other  heart  and  lung 
resuscitation  techniques),  performed  by 
a  person  who  is  not  a  medical 
practitioner,  of  a  sick  or  injured  person 
until  definitive  medical  treatment  can 
be  administered. 

Ground.  A  conducting  connection, 
whether  planned  or  unplanned, 
between  an  electric  circuit  or  equipment 
and  tbe  eartb,  or  to  some  conducting 
body  that  serves  in  place  of  tbe  eartb. 

Grounded.  Ck)nnocled  to  eartb  or  to 
some  conducting  body  that  servos  in 
place  of  tbe  eartb. 

Guarded.  C^overed,  fenced,  enclosed, 
or  otherwise  protected,  by  means  of 
suitable  covers  or  casings,  barrier  rails 
or  screens,  mats,  or  platforms,  designed 
to  minimize  tbe  po.ssibility,  under 
normal  conditions,  of  dangerous 
approach  or  inadvertent  contact  by 
persons  or  objects. 

Note  to  the  definition  of  “guarded”:  Wires 
that  are  insulated,  but  not  otherwi.se 
protected,  are  not  guarded. 

Hazardous  atmosphere.  An 
atmosphere  that  may  expose  employees 
to  the  risk  of  death,  incapacitation, 
impairment  of  ability  to  self-rescue  (that 
is,  escape  unaided  from  an  enclosed 
space),  injury,  or  acute  illness  from  one 
or  more  of  the  following  causes: 

(1)  Flammable  gas,  vapor,  or  mist  in 
excess  of  10  percent  of  its  lower 
flammable  limit  (LFL); 

(2)  Airborne  combustible  dust  at  a 
concentration  that  meets  or  exceeds  its 
LFL; 

Note  to  the  definition  of  “hazardous 
atmosphere”  (2):  This  concentration  may  be 
approximated  as  a  condition  in  which  the 
dust  obscures  vision  at  a  distance  of  1.52 
meters  (5  feet)  or  less. 

(3)  Atmospheric  oxygen  concentration 
below  19.5  percent  or  above  23.5 
percent; 

(4)  Atmospheric  concentration  of  any 
substance  for  which  a  dose  or  a 
permissible  exposure  limit  is  published 
in  Subpart  D,  Occupational  Health  and 
Environmental  Controls,  or  in  Subpart 
Z,  Toxic  and  Hazardous  Substances,  of 
this  part  and  which  could  result  in 
employee  exposure  in  excess  of  its  dose 
or  permissible  exposure  limit; 


Note  to  the  definition  of  “hazardous 
atmosphere”  (4):  An  atmospheric 
concentration  of  any  substance  that  is  not 
capable  of  causing  death,  incapacitation, 
impairment  of  ability  to  self-rescue,  injury,  or 
acute  illness  due  to  its  health  effects  is  not 
covered  by  this  provision. 

(5)  Any  other  atmospheric  condition 
that  is  immediately  dangerous  to  life  or 
health. 

Note  to  the  definition  of  “hazardous 
atmosphere”  (5):  For  air  contaminants  for 
which  the  Occupational  Safety  and  Health 
Administration  has  not  determined  a  dose  or 
permissible  exposure  limit,  other  sources  of 
information,  such  as  Material  Safety  Data 
Sheets  that  comply  with  the  Hazard 
Communication  Standard,  §1926.1200, 
published  information,  and  internal 
documents  can  provide  guidance  in 
establishing  acceptable  atmospheric 
conditions. 

High-power  te.sts.  Tests  in  which  the 
employer  uses  fault  currents,  load 
currents,  magnetizing  currents,  cuid  line¬ 
dropping  currents  to  test  equipment, 
either  at  the  equipment’s  rated  voltage 
or  at  lower  voltages. 

High-voltage  tests.  Tests  in  which  tbe 
employer  uses  voltages  of 
aj)proximately  1, ()()()  volts  as  a  practical 
minimum  and  in  which  tbe  voltage 
source  has  .sufficient  energy  to  cause 
injury. 

High  wind.  A  wind  of  .such  velocity 
that  one  or  more  of  the  following 
hazards  would  be  pre.sent: 

(1)  The  wind  coidd  blow  an  employee 
from  an  elevated  location, 

(2)  The  wind  could  cau.se  an 
employee  or  equipment  handling 
material  to  lose  control  of  the  material, 
or 

(3)  The  wind  would  expose  an 
employee  to  other  hazards  not 
controlled  by  the  standard  involved. 

Note  to  the  definition  of  “high  wind”:  The 
Occupational  Safety  and  Health 
Administration  normally  considers  winds 
exceeding  64.4  kilometers  per  hour  (40  miles 
per  hour),  or  48.3  kilometers  per  hour  (30 
miles  per  hour)  if  the  work  involves  material 
handling,  as  meeting  this  criteria,  unless  the 
employer  takes  precautions  to  protect 
employees  from  the  hazardous  effects  of  the 
wind. 

Host  employer.  An  employer  that 
operates,  or  that  controls  the  operating 
procedures  for,  an  electric  power 
generation,  transmission,  or  distribution 
installation  on  which  a  contract 
employer  is  performing  work  covered  by 
Subpart  V  of  this  part. 

Note  to  the  definition  of  “host  employer”: 
The  Occupational  Safety  and  Health 
Administration  will  treat  the  electric  utility 
or  the  owner  of  the  installation  as  the  host 
employer  if  it  operates  or  controls  operating 
procedures  for  the  installation.  If  the  electric 
utility  or  installation  owner  neither  operates 
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nor  controls  operating  procedures  for  the 
installation,  the  Occupational  Safety  and 
Health  Administration  will  treat  the 
employer  that  the  utility  or  owner  has 
contracted  with  to  operate  or  control  the 
operating  procedures  for  the  installation  as 
the  host  employer.  In  no  case  will  there  be 
more  than  one  host  employer. 

Immediately  dangerous  to  life  or 
health  (IDLH).  Any  condition  that  poses 
an  immediate  or  delayed  threat  to  life  or 
that  would  cause  irreversible  adverse 
health  effects  or  that  would  interfere 
with  an  individual’s  ability  to  escape 
unaided  from  a  permit  space. 

Note  to  the  definition  of  “immediately 
dangerous  to  life  or  health”:  Some 
materials — hydrogen  fluoride  gas  and 
cadmium  vapor,  for  example — may  produce 
immediate  transient  effects  that,  even  if 
severe,  may  pass  without  medical  attention, 
but  are  followed  by  sudden,  possibly  fatal 
collapse  12-72  hours  after  exposure.  The 
victim  “feels  normal”  from  recovery  from 
transient  effects  until  collapse.  Such 
materials  in  hazardous  quantities  are 
considered  to  be  “immediately”  dangerous  to 
life  or  health. 

Insulated.  Separated  from  other 
conducting  surfaces  by  a  dielectric 
(including  air  space)  offering  a  high 
resistance  to  the  passage  of  current. 

Note  to  the  definition  of  “insulated”: 

When  any  object  is  said  to  be  insulated,  it  is 
understood  to  be  insulated  for  the  conditions 
to  which  it  normally  is  subjected.  Otherwise, 
it  is,  for  the  purpose  of  this  subpart, 
uninsulated. 

Insulation  (cable).  Material  relied 
upon  to  insulate  the  conductor  from 
other  conductors  or  conducting  parts  or 
from  ground. 

Isolated.  Not  readily  accessible  to 
persons  unless  special  means  for  access 
are  used. 

Line-clearance  tree  trimming.  The 
pruning,  trimming,  repairing, 
maintaining,  removing,  or  clearing  of 
trees,  or  the  cutting  of  brush,  that  is 
within  the  following  distance  of  electric 
supply  lines  and  equipment: 

(1)  For  voltages  to  ground  of  50 
kilovolts  or  less — 3.05  meters  (10  feet); 

(2)  For  voltages  to  ground  of  more 
than  50  kilovolts — 3.05  meters  (10  feet) 
plus  0.10  meters  (4  inches)  for  every  10 
kilovolts  over  50  kilovolts. 

Lines.  (1)  Communication  lines.  The 
conductors  and  their  supporting  or 
containing  structures  which  are  used  for 
public  or  private  signal  or 
communication  service,  and  which 
operate  at  potentials  not  exceeding  400 
volts  to  ground  or  750  volts  between  any 
two  points  of  the  circuit,  and  the 
transmitted  power  of  which  does  not 
exceed  150  watts.  If  the  lines  are 
operating  at  less  than  150  volts,  no  limit 
is  placed  on  the  transmitted  power  of 


the  system.  Under  certain  conditions, 
communication  cables  may  include 
communication  circuits  exceeding  these 
limitations  where  such  circuits  are  also 
used  to  supply  power  solely  to 
communication  equipment. 

Note  to  the  definition  of  “communication 
lines”:  Telephone,  telegraph,  railroad  signal, 
data,  clock,  fire,  police  alarm,  cable 
television,  and  other  systems  conforming  to 
this  definition  are  included.  Lines  used  for 
signaling  purposes,  but  not  included  under 
this  definition,  are  considered  as  electric 
supply  lines  of  the  same  voltage. 

(2)  Electric  supply  lines.  Conductors 
used  to  transmit  electric  energy  and 
their  necessary  supporting  or  containing 
structures.  Signal  lines  of  more  than  400 
volts  are  always  supply  lines  within  this 
section,  and  those  of  less  than  400  volts 
are  considered  as  supply  lines,  if  so  run 
and  operated  throughout. 

Manhole.  A  subsurface  enclosure  that 
personnel  may  enter  and  that  is  used  for 
installing,  operating,  and  maintaining 
submersible  equipment  or  cable. 

Minimum  approach  distance.  The 
closest  distance  an  employee  may 
approach  an  energized  or  a  grounded 
object. 

Note  to  the  definition  of  “minimum 
approach  distance”:  Paragraph  (c)(l)(i)  of 
§  1926.960  requires  employers  to  establish 
minimum  approach  distances. 

Personal  fall  arrest  system.  A  system 
used  to  arrest  an  employee  in  a  fall  from 
a  working  level. 

Qualified  employee  (qualified 
person).  An  employee  (person) 
knowledgeable  in  the  construction  and 
operation  of  the  electric  power 
generation,  transmission,  and 
distribution  equipment  involved,  along 
with  the  associated  hazards. 

Note  1  to  the  definition  of  “qualified 
employee  (qualified  person)”:  An  employee 
must  have  the  training  required  by 
§  1926.950(b)(2)  to  be  a  qualified  employee. 

Note  2  to  the  definition  of  “qualifred 
employee  (qualified  person)”:  Except  under 
§  1926.954(b)(3)(iii),  an  employee  who  is 
undergoing  on-the-job  training  and  who  has 
demonstrated,  in  the  course  of  such  training, 
an  ability  to  perform  duties  safely  at  his  or 
her  level  of  training  and  who  is  under  the 
direct  supervision  of  a  qualified  person  is  a 
qualified  person  for  the  performance  of  those 
duties. 

Statistical  sparkover  voltage.  A 
transient  overvoltage  level  that  produces 
a  97.72-percent  probability  of  sparkover 
(that  is,  two  standard  deviations  above 
the  voltage  at  which  there  is  a  50- 
percent  probability  of  sparkover). 

Statistical  withstand  voltage.  A 
transient  overvoltage  level  that  produces 
a  0.14-percent  probability  of  sparkover 
(that  is,  three  standard  deviations  below 


the  voltage  at  which  there  is  a  50- 
percent  probability  of  sparkover). 

Switch.  A  device  for  opening  and 
closing  or  for  changing  the  connection 
of  a  circuit.  In  this  subpart,  a  switch  is 
manually  operable,  unless  otherwise 
stated. 

System  operator.  A  qualified  person 
designated  to  operate  the  system  or  its 
parts. 

Vault.  An  enclosure,  above  or  below 
ground,  that  personnel  may  enter  and 
that  is  used  for  installing,  operating,  or 
maintaining  equipment  or  cable. 

Vented  vault.  A  vault  that  has 
provision  for  air  changes  using  exhaust- 
flue  stacks  and  low-level  air  intakes 
operating  on  pressure  and  temperature 
differentials  tbat  provide  for  airflow  that 
precludes  a  hazardous  atmosphere  from 
developing. 

Voltage.  The  effective  (root  mean 
square,  or  rms)  potential  difference 
between  any  two  conductors  or  between 
a  conductor  and  ground.  This  subpart 
expresses  voltages  in  nominal  values, 
unless  otherwise  indicated.  The 
nominal  voltage  of  a  system  or  circuit  is 
the  value  assigned  to  a  system  or  circuit 
of  a  given  voltage  class  for  the  purpose 
of  convenient  designation.  The 
operating  voltage  of  the  system  may 
vary  above  or  below  this  value. 

Work-positioning  equipment.  A  body 
belt  or  body  harness  system  rigged  to 
allow  an  employee  to  be  supported  on 
an  elevated  vertical  surface,  such  as  a 
utility  pole  or  tower  leg,  and  work  with 
both  hands  free  while  leaning. 

Appendix  A  to  Subpart  V  of  Part 
1926 — [Reserved] 

Appendix  B  to  Subpart  V  of  Part  1926 — 
Working  on  Exposed  Energized  Parts 

I.  Introduction 

Electric  utilities  design  electric  power 
generation,  transmission,  and  distribution 
installations  to  meet  National  Electrical 
Safety  Code  (NESC),  ANSI  C2,  requirements. 
Electric  utilities  also  design  transmission  and 
distribution  lines  to  limit  line  outages  as 
required  by  system  reliability  criteria  ^  and  to 
withstand  the  maximum  overvoltages 
impressed  on  the  system.  Conditions  such  as 
switching  surges,  faults,  and  lightning  can 
cause  overvoltages.  Electric  utilities  generally 
select  insulator  design  and  lengths  and  the 
clearances  to  structural  parts  so  as  to  prevent 
outages  from  contaminated  line  insulation 
and  during  storms.  Line  insulator  lengths  and 
structural  clearances  have,  over  the  years, 
come  closer  to  the  minimum  approach 
distances  used  by  workers.  As  minimum 
approach  distances  and  structural  clearances 
converge,  it  is  increasingly  important  that 
system  designers  and  system  operating  and 
maintenance  personnel  understand  the 


’  Federal,  State,  and  local  regulatory  bodies  and 
electric  utilities  set  reliability  requirements  that 
limit  the  number  and  duration  of  system  outages. 
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concepts  underlying  minimum  approach 
distances. 

The  information  in  this  appendix  will 
assist  employers  in  complying  with  the 
minimum  approach-distance  requirements 
contained  in  §§  1926.960(c)(1)  and 
1926.964(c).  Employers  must  use  the 
technical  criteria  and  methodology  presented 
in  this  appendix  in  establishing  minimum 
approach  distances  in  accordance  with 
§  1926.960(c)(l)(i)  and  Table  V-2  and  Table 
V-7.  This  appendix  provides  essential 
background  information  and  technical 
criteria  for  the  calculation  of  the  required 
minimum  approach  distances  for  live-line 
work  on  electric  power  generation, 
transmission,  and  distribution  installations. 

Unless  an  employer  is  using  the  maximum 
transient  overvoltages  specified  in  Table  V- 
8  for  voltages  over  72.5  kilovolts,  the 
employer  must  use  persons  knowledgeable  in 
the  techniques  discussed  in  this  appendix, 
and  competent  in  the  field  of  electric 
transmission  and  distribution  system  design, 
to  determine  the  maximum  transient 
overvoltage. 

II.  General 

A.  Definitions.  The  following  definitions 
from  §  1926.968  relate  to  work  on  or  near 
electric  power  generation,  transmission,  and 
distribution  lines  and  equipment  and  the 
electrical  hazards  they  present. 

Exposed.  .  .  .  Not  isolated  or  guarded. 
Guarded.  Covered,  fenced,  enclosed,  or 
otherwise  protected,  by  means  of  suitable 
covers  or  casings,  barrier  rails  or  screens, 
mats,  or  platforms,  designed  to  minimize  the 
possibility,  under  normal  conditions,  of 
dangerous  approach  or  inadvertent  contact 
by  persons  or  objects. 

Note  to  the  definition  of  “guarded”:  Wires 
that  are  insulated,  but  not  otherwise 
protected,  are  not  guarded. 

Insulated.  Separated  from  other  conducting 
surfaces  by  a  dielectric  (including  air  space) 
offering  a  high  resistance  to  the  passage  of 
current. 

Note  to  the  definition  of  “insulated”: 

When  any  object  is  said  to  be  insulated,  it  is 
understood  to  be  insulated  for  the  conditions 
to  which  it  normally  is  subjected.  Otherwise, 
it  is,  for  the  piupose  of  this  subpart, 
uninsulated. 

Isolated.  Not  readily  accessible  to  persons 
unless  special  means  for  access  are  used. 

Statistical  sparkover  voltage.  A  transient 
overvoltage  level  that  produces  a  97.72- 
percent  probability  of  sparkover  (that  is,  two 
standard  deviations  above  the  voltage  at 
which  there  is  a  50-percent  probability  of 
sparkover). 

Statistical  withstand  voltage.  A  transient 
overvoltage  level  that  produces  a  0.14- 
percent  probability  of  sparkover  (that  is, 
three  standard  deviations  below  the  voltage 
at  which  there  is  a  50-percent  probability  of 
sparkover). 

B.  Installations  energized  at  50  to  300 
volts.  The  hazards  posed  by  installations 
energized  at  50  to  300  volts  are  the  same  as 
those  found  in  many  other  workplaces.  That 
is  not  to  say  that  there  is  no  hazard,  but  the 
complexity  of  electrical  protection  required 
does  not  compare  to  that  required  for  high- 


voltage  systems.  The  employee  must  avoid 
contact  with  the  exposed  parts,  and  the 
protective  equipment  used  (such  as  rubber 
insulating  gloves)  must  provide  insulation  for 
the  voltages  involved. 

C.  Exposed  energized  parts  over  300  volts 
AC.  Paragraph  (c)(l)(i)  of  §  1926.960  requires 
the  employer  to  establish  minimum  approach 
distances  no  less  than  the  distances 
computed  by  Table  V-2  for  ac  systems  so  that 
employees  can  work  safely  without  risk  of 
sparkover.2 

Unless  the  employee  is  using  electrical 
protective  equipment,  air  is  the  insulating 
medium  between  the  employee  and 
energized  parts.  The  distance  between  the 
employee  and  an  energized  part  must  be 
sufficient  for  the  air  to  withstand  the 
maximum  transient  overvoltage  that  can 
reach  the  worksite  under  the  working 
conditions  and  practices  the  employee  is 
using.  This  distance  is  the  minimum  air 
insulation  distance,  and  it  is  equal  to  the 
electrical  component  of  the  minimum 
approach  distance. 

Normal  system  design  may  provide  or 
include  a  means  (such  as  lightning  arrestors) 
to  control  maximum  anticipated  transient 
overvoltages,  or  the  employer  may  use 
temporary  devices  (portable  protective  gaps) 
or  measures  (such  as  preventing  automatic 
circuit  breaker  reclosing)  to  achieve  the  same 
result.  Paragraph  (c)(l)(ii)  of  §  1926.960 
requires  the  employer  to  determine  the 
maximum  anticipated  per-unit  transient 
overvoltage,  phase-to-ground,  through  an 
engineering  analysis  or  assume  a  maximum 
anticipated  per-unit  transient  overvoltage, 
phase-to-ground,  in  accordance  with  Table 
V-8,  which  specifies  the  following 
maximums  for  ac  systems: 


72.6  to  420.0  kilovolts  .  3.5  per  unit. 

420.1  to  550.0  kilovolts  .  3.0  per  unit. 

550.1  to  800.0  kilovolts  .  2.5  per  unit. 


See  paragraph  IV. A. 2,  later  in  this 
appendix,  for  additional  discussion  of 
maximum  transient  overvoltages. 

D.  Types  of  exposures.  Employees  working 
on  or  near  energized  electric  power 
generation,  transmission,  and  distribution 
systems  face  two  kinds  of  exposures:  Phase- 
to-ground  and  phase-to-phase.  The  exposure 
is  phase-to-ground:  (1)  With  respect  to  an 
energized  part,  when  the  employee  is  at 
ground  potential  or  (2)  with  respect  to 
ground,  when  an  employee  is  at  the  potential 
of  the  energized  part  during  live-line 
barehand  work.  The  exposure  is  phase-to- 
phase,  with  respect  to  an  energized  part, 
when  an  employee  is  at  the  potential  of 
another  energized  part  (at  a  different 
potential)  during  live-line  barehand  work. 

III.  Determination  of  Minimum  Approach 
Distances  for  AC  Voltages  Greater  Than  300 
Volts 

A.  Voltages  of  301  to  5,000  volts.  Test  data 
generally  forms  the  basis  of  minimum  air 
insulation  distances.  The  lowest  voltage  for 
which  sufficient  test  data  exists  is  5,000 
volts,  and  these  data  indicate  that  the 


2  Sparkover  is  a  disruptive  electric  discharge  in 
which  an  electric  arc  forms  and  electric  current 
passes  through  air. 


minimum  air  insulation  distance  at  that 
voltage  is  20  millimeters  (1  inch).  Because 
the  minimum  air  insulation  distance 
increases  with  increasing  voltage,  and, 
conversely,  decreases  with  decreasing 
voltage,  an  assumed  minimum  air  insulation 
distance  of  20  millimeters  will  protect 
against  sparkover  at  voltages  of  301  to  5,000 
volts.  Thus,  20  millimeters  is  the  electrical 
component  of  the  minimum  approach 
distance  for  these  voltages. 

B.  Voltages  of  5.1  to  72.5  kilovolts.  For 
voltages  from  5.1  to  72.5  kilovolts,  the 
Occupational  Safety  and  Health 
Administration  bases  the  methodology  for 
calculating  the  electrical  component  of  the 
minimum  approach  distance  on  Institute  of 
Electrical  and  Electronic  Engineers  (IEEE) 
Standard  4-1995,  Standard  Techniques  for 
High-Voltage  Testing.  Table  1  lists  the  critical 
sparkover  distances  from  that  standard  as 
listed  in  IEEE  Std  516-2009,  IEEE  Guide  for 
Maintenance  Methods  on  Energized  Power 
Lines. 


Table  1— Sparkover  Distance  for 
Rod-to-Rod  Gap 


60  Hz  rod-to-rod 
sparkover 
(kV  peak) 

Gap  spacing  from 
IEEE  Std  4-1995 
(cm) 

25 

2 

36 

3 

46 

4 

53 

5 

60 

6 

70 

8 

79 

10 

86 

12 

95 

14 

104 

16 

112 

18 

120 

20 

143 

25 

167 

30 

192 

35 

218 

40 

243 

45 

270 

50 

322 

60 

Source:  IEEE  Std  516-2009. 

To  use  this  table  to  determine  the  electrical 
component  of  the  minimum  approach 
distance,  the  employer  must  determine  the 
peak  phase-to-ground  transient  overvoltage 
and  select  a  gap  from  the  table  that 
corresponds  to  that  voltage  as  a  withstand 
voltage  rather  than  a  critical  sparkover 
voltage.  To  calculate  the  electrical 
component  of  the  minimum  approach 
distance  for  voltages  between  5  and  72.5 
kilovolts,  use  the  following  procedure: 

1.  Divide  the  phase-to-phase  voltage  by  the 
square  root  of  3  to  convert  it  to  a  phase-to- 
ground  voltage. 

2.  Multiply  the  phase-to-ground  voltage  by 
the  square  root  of  2  to  convert  the  rms  value 
of  the  voltage  to  the  peak  phase-to-ground 
voltage. 

3.  Multiply  the  peak  phase-to-ground 
voltage  by  the  maximum  per-unit  transient 
overvoltage,  which,  for  this  voltage  range,  is 
3.0,  as  discussed  later  in  this  appendix.  This 
is  the  maximum  phase-to-ground  transient 
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overvoltage,  which  corresponds  to  the 
withstand  voltage  for  the  relevant  exposure. ^ 
4.  Divide  the  maximum  phase-to-ground 
transient  overvoltage  by  0.85  to  determine 
the  corresponding  critical  sparkover  voltage. 
(The  critical  sparkover  voltage  is  3  standard 


deviations  (or  15  percent)  greater  than  the 
withstand  voltage.) 

5.  Determine  the  electrical  component  of 
the  minimum  approach  distance  from  Table 
1  through  interpolation. 


Table  2  illustrates  how  to  derive  the 
electrical  component  of  the  minimum 
approach  distance  for  voltages  from  5.1  to 
72.5  kilovolts,  before  the  application  of  any 
altitude  correction  factor,  as  explained  later. 


Table  2— Calculating  the  Electrical  Component  of  MAD— 751  V  to  72.5  kV 


Step 

Maximum  system  phase-to-phase  voltage  (kV) 

15 

36 

46 

72.5 

1 .  Divide  by  VS . 

2.  Multiply  by  V3 . 

3.  Multiply  by  3.0  . 

4.  Divide  by  0.85 . 

5.  Interpolate  from  Table  1  . 

Electrical  component  of  MAD  (cm) . 

8.7 

12.2 

36.7 

43.2 

3+(7.2/10)*1 

3.72 

20.8 

29.4 

88.2 

103.7 

14-h(8.7/9)*2 

15.93 

26.6 

37.6 

112.7 

132.6 

20-h(12.6/23)*5 

22.74 

41.9 

59.2 

177.6 

208.9 

35+(16.9/26)*5 

38.25 

C.  Voltages  of  72.6  to  800  kilovolts.  For 
voltages  of  72.6  kilovolts  to  800  kilovolts, 
this  subpart  bases  the  electrical  component  of 
minimum  approach  distances,  before  the 
application  of  any  altitude  correction  factor, 
on  the  following  formula: 

Equation  1 — For  voltages  of  72.6  kV  to  800 
kV 

D  =  0.3048(C-i-a)V/^GT 
Where: 

D  =  Electrical  component  of  the  minimum 
approach  distance  in  air  in  meters; 

C  =  a  correction  factor  associated  with  the 
variation  of  gap  sparkover  with  voltage; 


^The  withstand  voltage  is  the  voltage  at  which 
sparkover  is  not  likely  to  occur  across  a  specified 
distance.  It  is  the  voltage  taken  at  the  3a  point 
below  the  sparkover  voltage,  assuming  that  the 
sparkover  curve  follows  a  normal  distribution. 


a  =  A  factor  relating  to  the  saturation  of  air 
at  system  voltages  of  345  kilovolts  or  higher;  ^ 
Vl-c  =  Maximum  system  line-to-ground 
rms  voltage  in  kilovolts — it  should  be  the 
“actual”  maximum,  or  the  normal  highest 
voltage  for  the  range  (for  example,  10  percent 
above  the  nominal  voltage);  and 
T  =  Maximum  transient  overvoltage  factor  in 
per  unit. 

In  Equation  1,  Cis  0.01:  (1)  For  phase-to- 
ground  exposures  that  the  employer  can 
demonstrate  consist  only  of  air  across  the 
approach  distance  (gap)  and  (2)  for  phase-to- 
phase  exposures  if  the  employer  can 
demonstrate  that  no  insulated  tool  spans  the 
gap  and  that  no  large  conductive  object  is  in 
the  gap.  Otherwise,  C  is  0.011. 


''  Test  data  demonstrates  that  the  saturation  factor 
is  greater  than  0  at  peak  voltages  of  about  630 
kilovolts.  Systems  operating  at  345  kilovolts  (or 
maximum  system  voltages  of  362  kilovolts)  can 
have  peak  maximum  transient  overvoltages 


In  Equation  1,  the  term  a  varies  depending 
on  whether  the  employee’s  exposure  is 
phase-to-ground  or  phase-to-phase  and  on 
whether  objects  are  in  the  gap.  The  employer 
must  use  the  equations  in  Table  3  to  calculate 
a.  Sparkover  test  data  with  insulation 
spanning  the  gap  form  the  basis  for  the 
equations  for  phase-to-ground  exposures,  and 
sparkover  test  data  with  only  air  in  the  gap 
form  the  basis  for  the  equations  for  phase-to- 
phase  exposures.  The  phase-to-ground 
equations  result  in  slightly  higher  values  of 
a,  and,  consequently,  produce  larger 
minimum  approach  distances,  than  the 
phase-to-phase  equations  for  the  same  value 

of  V Peak* 


exceeding  630  kilovolts.  Table  V-2  sets  equations 
for  calculating  a  based  on  peak  voltage. 
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Table  3 — Equations  for  Calculating  the  Surge  Factor,  a 


Phase-to-Ground  Exposures 

Vpeak  —  Ti.GVi.Gyf2 

635  kV  or  less 

635.1  to915kV 

915.1  to  1,050  kV 

a 

{Vpeak-  635)/l 40,000 

(^/>e«r645)/l  35,000 

Vpeak—  Ti.GVi.Gyf2 

More  than  1,050  kV 

a 

(F,^e«*-675)/l  25,000 

Phase-to-Phase  Exposures^ 

Vpeak 

(\.'i5Ti.c  +  0AS)Vi.c42 

630  kV  or  less 

630.1  to  848  kV 

848.1  to  1,131  kV 

a 

0 

(Fpe«r630)/1 55,000 

(kp,ar633.6)/l  52,207 

V Peak 

(1.35rt.G  +  0.45)Fi.cA/2 

1,131.1  to  1,485  kV 

More  than  1 ,485  kV 

a 

(Fp,„r628)/153,846 

(Fpe«r350.5)/203,666 

’Use  the  equations  for  phase-to-ground  exposures  (with  Vpeak  for  phase-to-phase 
exposures)  unless  the  employer  can  demonstrate  that  no  insulated  tool  spans  the  gap  and 
that  no  large  conductive  object  is  in  the  gap. 


In  Equation  1,  Tis  the  maximum  transient 
overvoltage  factor  in  per  unit.  As  noted 
earlier,  §  1926.960(c)(l){ii)  requires  the 
employer  to  determine  the  maximum 
anticipated  per-unit  transient  overvoltage, 
phase-to-ground,  through  an  engineering 
analysis  or  assume  a  maximum  anticipated 
por-\mit  transient  overvoltage,  phase-to- 
ground,  in  accordance  with  Table  V-8.  For 
phase-to-ground  expo.surcs,  the  employer 
uses  this  value,  called  as  T  in  Equation 
1.  Il'iEE  Std  516-2909  provides  the  following 
formula  to  calculate  the  phase-to-phase 
maximum  transicmt  overvoltage,  from 
V/.c,: 

7’,^,  =  1.:i57’,,f,  +  0.45. 

For  phase-to-])ha,se  exposurcis,  the  emjiloyer 
uses  this  value  as  7' in  Etpiation  1 . 

I).  I^rovisions  for  iiiadvoiiaiit  movaniont. 
The  minimum  approach  distance  must 
include  an  “adder”  to  compensate  for  the 
inadvertent  movement  of  the  worker  relative 
to  an  energized  part  or  the  movement  of  the 
j)art  relative  to  the  worker.  This  “adder” 
must  account  for  this  possible  inadvertent 
movement  and  provide  the  worker  with  a 
comfortahle  and  safe  zone  in  which  to  work. 
Employers  must  add  the  distance  for 
inadvertent  movement  (called  the 
“ergonomic  component  of  the  minimum 
approach  distance”)  to  the  electrical 
component  to  determine  the  total  safe 
minimum  approach  distances  used  in  live- 
line  work. 

The  Occupational  Safety  and  Health 
Administration  based  the  ergonomic 
component  of  the  minimum  approach 


distance  on  response  time-distance  analysis. 
This  technique  uses  an  estimate  of  the  total 
response  time  to  a  hazardous  incident  and 
converts  that  time  to  the  distance  traveled, 
k’or  example,  the  driver  of  a  car  takes  a  given 
amount  of  time  to  respond  to  a  “stimulus” 
and  .stop  the  vehicle.  The  elapsed  time 
involved  results  in  the  car’s  traveling  some 
distance  before  coming  to  a  complete  stop. 
This  distance  depends  on  the  speed  of  the  car 
at  the  time  the  stimulus  appears  and  the 
reaction  time  of  the  driver. 

In  the  c;ase  of  live-line  work,  the  employee 
must  first  perceive  that  he  or  she  is 
ajjproaching  the  danger  zone.  Then,  the 
worker  responds  to  the  danger  and  must 
decelerate  and  stop  all  motion  toward  the 
energized  jiart.  During  the  time  it  takes  to 
stop,  the  employee  will  travel  some  di.stancc. 
This  is  the  distance  the  employer  must  add 
to  the  electrical  component  of  the  minimum 
approach  distance  to  obtain  the  total  .safe 
minimum  approach  distance. 

At  voltages  from  751  volts  to  72.5 
kilovolts,^  the  electrical  component  of  the 
minimum  approach  distance  is  smaller  than 
the  ergonomic  component.  At  72.5  kilovolts, 
the  electrical  component  is  only  a  little  more 
than  0.3  meters  (1  foot).  An  ergonomic 
component  of  the  minimum  approach 
distance  must  provide  for  all  the  worker’s 


^  For  voltages  of  50  to  300  volts.  Table  V-2 
specifies  a  minimum  approach  distance  of  “avoid 
contact.”  The  minimum  approach  distance  for  this 
voltage  range  contains  neither  an  electrical 
component  nor  an  ergonomic  component. 


unanticipated  movements.  At  these  voltages, 
workers  generally  use  rubber  insulating 
gloves:  however,  these  gloves  protect  only  a 
worker’s  hands  and  arms.  Therefore,  the 
energized  object  must  be  at  a  safe  approach 
distance  to  protect  the  worker’s  face.  In  this 
case,  0.61  meters  (2  feet)  is  a  sufficient  and 
practical  ergonomic  component  of  the 
minimum  approach  distance. 

For  voltages  between  72.6  and  600 
kilovolts,  employees  must  use  different  work 
])ractice.s  during  energized  line  work. 
Generally,  em])loyee.s  u.se  live-line  tools  (hot 
.sticks)  to  perform  work  on  energized 
(Kjuipinent.  The.se  tools,  by  design,  keep  the 
energized  ])art  at  a  constant  distance  from  the 
employee  and,  thus,  maintain  the  aj)proj)riate 
minimum  approach  distance  automatically. 

The  loc:ation  of  the  worker  and  the  type  of 
work  methods  the  worker  is  using  also 
influence  the  length  of  the  ergonomic 
component  of  the  minimum  approach 
di.stance.  In  this  higher  voltage  range,  the 
employees  use  work  methods  that  more 
tightly  control  their  movements  than  when 
the  workers  perform  work  using  rubber 
insulating  gloves.  The  worker,  therefore,  is 
farther  from  the  energized  line  or  equipment 
and  must  be  more  precise  in  his  or  her 
movements  just  to  perform  the  work.  For 
these  reasons,  this  subpart  adopts  an 
ergonomic  component  of  the  minimum 
approach  distance  of  0.31  m  (1  foot)  for 
voltages  between  72.6  and  800  kilovolts. 

Table  4  summarizes  the  ergonomic 
component  of  the  minimum  approach 
distance  for  various  voltage  ranges. 
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Table  4— Ergonomic  Component  of  Minimum  Approach  Distance 


Voltage  range  (kV) 

Distance 

m 

ft 

0.301  to  0.750  . 

0.31 

1.0 

0.751  to  72.5 . 

0.61 

2.0 

72.6  to  800  . 

0.31 

1.0 

Note:  The  employer  must  add  this  distance  to  the  electrical  component  of  the  minimum  approach  distance  to  obtain  the  full  minimum  approach 
distance. 


The  ergonomic  component  of  the 
minimum  approach  distance  accounts  for 
errors  in  maintaining  the  minimum  approach 
distance  (which  might  occur,  for  example,  if 
an  employee  misjudges  the  length  of  a 
conductive  object  he  or  she  is  holding),  and 
for  errors  in  judging  the  minimum  approach 
distance.  The  ergonomic  comj)onont  also 
Jiccouuts  for  inadvertent  movements  by  the 
em))loy(!e,  such  as  slip])iug.  In  contrast,  tla; 
working  position  .selected  to  ))ro])erly 
maintain  the  miniinnin  a))))r()a(:h  distance 
must  account  for  ail  ol  an  employee’s 
r(!asnnal)ly  likely  movements  and  still  permit 


the  employee  to  adhere  to  the  applicable 
minimum  approach  distance.  (See  Figure  1.) 
Reasonably  likely  movements  include  an 
employee’s  adjustments  to  tools,  equipment, 
and  working  positions  and  all  movements 
needed  to  perform  the  work.  For  oxam])le, 
the  em])loyeo  should  be  able  to  jMirform  all 
of  the  following  actions  without  straying  into 
tint  minimum  a|)])roach  di.stance: 

•  Adjust  his  or  h(!r  hardhat, 

•  manenver  a  tool  onto  an  (mergi/.ed  |)art 
with  a  rea.sonahle  annaint  of  overreaching  oi' 
iniderreaching. 


•  reach  for  and  handle  tools,  material,  and 
equipment  passed  to  him  or  her,  and 

•  adjust  tools,  and  replace  components  on 
them,  when  necessary  during  the  work 
])roceduro. 

I'he  training  of  (jualified  emj)loyees 
re(|uired  under  (j  1 92().5).‘i(),  and  the  job 
])lanning  and  briefing  re(|nired  \mder 
1  !l2(i.tl.'>2,  must  address  selection  of  a 
pro|)er  working  position. 

BILLING  CODE  4510~26-P 
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E.  Miscellaneous  correction  factors. 
Changes  in  the  air  medium  that  forms  the 
insulation  influences  the  strength  of  an  air 
gap.  A  brief  discussion  of  each  factor  follows. 

1.  Dielectric  strength  of  air.  The  dielectric 
strength  of  air  in  a  uniform  electric  field  at 
standard  atmospheric  conditions  is 


approximately  3  kilovolts  per  millimeter.® 

®  For  the  purposes  of  estimating  arc  length, 
Subpart  V  generally  assumes  a  more  conservative 
dielectric  strength  of  10  kilovolts  per  25.4 
millimeters,  consistent  with  assumptions  made  in 
consensus  standards  such  as  the  National  Electrical 
Safety  Code  (IEEE  C2-2012).  The  more  conservative 


The  pressure,  temperature,  and  humidity  of 
the  air,  the  shape,  dimensions,  and 
separation  of  the  electrodes,  and  the 

value  accounts  for  variables  such  as  electrode 
shape,  wave  shape,  and  a  certain  amount  of 
overvoltage. 
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characteristics  of  the  applied  voltage  (wave 
shape)  affect  the  disruptive  gradient. 

2.  Atmospheric  effect.  The  empirically 
determined  electrical  strength  of  a  given  gap 
is  normally  applicable  at  standard 
atmospheric  conditions  (20  °C,  101.3 
kilopascals,  11  grams/cubic  centimeter 
humidity).  An  increase  in  the  density 
(humidity)  of  the  air  inhibits  sparkover  for  a 
given  air  gap.  The  combination  of 
temperature  and  air  pressure  that  results  in 
the  lowest  gap  sparkover  voltage  is  high 
temperature  and  low  pressure.  This 
combination  of  conditions  is  not  likely  to 
occur.  Low  air  pressure,  generally  associated 
with  high  humidity,  causes  increased 
electrical  strength.  An  average  air  pressure 
generally  correlates  with  low  humidity.  Hot 
and  dry  working  conditions  normally  result 
in  reduced  electrical  strength.  The  equations 
for  minimum  approach  distances  in  Table  V- 
2  assume  standard  atmospheric  conditions. 

3.  Altitude.  The  reduced  air  pressure  at 
high  altitudes  causes  a  reduction  in  the 

Table  5- 


electrical  strength  of  an  air  gap.  An  employer 
must  increase  the  minimum  approach 
distance  by  about  3  percent  per  300  meters 
(1,000  feet)  of  increased  altitude  for  altitudes 
above  900  meters  (3,000  feet).  Table  V-4 
specifies  the  altitude  correction  factor  that 
the  employer  must  use  in  calculating 
minimum  approach  distances. 

IV.  Determining  Minimum  Approach 
Distances 

A.  Factors  Affecting  Voltage  Stress  at  the 
Worksite 

1 .  System  voltage  (nominal).  The  nominal 
system  voltage  range  determines  the  voltage 
for  purposes  of  calculating  minimum 
approach  distances.  The  employer  selects  the 
range  in  which  the  nominal  system  voltage 
falls,  as  given  in  the  relevant  table,  and  uses 
the  highest  value  within  that  range  in  per- 
unit  calculations. 

2.  Transient  overvoltages.  Operation  of 
switches  or  circuit  breakers,  a  fault  on  a  line 
or  circuit  or  on  an  adjacent  circuit,  and 


similar  activities  may  generate  transient 
overvoltages  on  an  electrical  system.  Each 
overvoltage  has  an  associated  transient 
voltage  wave  shape.  The  wave  shape  arriving 
at  the  site  and  its  magnitude  vary 
considerably. 

In  developing  requirements  for  minimum 
approach  distances,  the  Occupational  Safety 
and  Health  Administration  considered  the 
most  common  wave  shapes  and  the 
magnitude  of  transient  overvoltages  found  on 
electric  power  generation,  transmission,  and 
distribution  systems.  The  equations  in  Table 
V— 2  for  minimum  approach  distances  use 
per-unit  maximum  transient  overvoltages, 
which  are  relative  to  the  nominal  maximum 
voltage  of  the  system.  For  example,  a 
maximum  transient  overvoltage  value  of  3.0 
per  unit  indicates  that  the  highest  transient 
overvoltage  is  3.0  times  the  nominal 
maximum  system  voltage. 

3.  Typical  magnitude  of  overvoltages. 
Table  5  lists  the  magnitude  of  typical 
transient  overvoltages. 


—Magnitude  of  Typical  Transient  Overvoltages 


Energized  200-mile  line  without  closing  resistors  . 

Energized  200-mile  line  with  one-step  closing  resistor 

Energized  200-mile  line  with  multistep  resistor . 

Reclosing  with  trapped  charge  one-step  resistor . 

Opening  surge  with  single  restrike . 

Fault  initiation  unfaulted  phase . 

Fault  initiation  adjacent  circuit  . 

Fault  clearing  . 


Cause 


Magnitude 
(per  unit) 


3.5 
2.1 

2.5 
2.2 
3.0 
2.1 
2.5 


1.7  to  1.9 


4.  Standard  deviation — air-gap  withstand. 
For  each  air  gap  length  under  the  same 
atmospheric  conditions,  there  is  a  statistical 
variation  in  the  breakdown  voltage.  The 
probability  of  breakdown  against  voltage  has 
a  normal  (Gaussian)  distribution.  The 
standard  deviation  of  this  distribution  varies 
with  the  wave  shape,  gap  geometry,  and 
atmospheric  conditions.  The  withstand 
voltage  of  the  air  gap  is  three  standard 
deviations  (3o)  below  the  critical  sparkover 
voltage.  (The  critical  sparkover  voltage  is  the 
crest  value  of  the  impulse  wave  that,  under 
specified  conditions,  causes  sparkover  50 
percent  of  the  time.  An  impulse  wave  of 
three  standard  deviations  below  this  value, 
that  is,  the  withstand  voltage,  has  a 
probability  of  sparkover  of  approximately  1 
in  1,000.) 

5.  Broken  Insulators.  Tests  show 
reductions  in  the  insulation  strength  of 
insulator  strings  with  broken  skirts.  Broken 
units  may  lose  up  to  70  percent  of  their 
withstand  capacity.  Because  an  employer 
cannot  determine  the  insulating  capability  of 
a  broken  unit  without  testing  it,  the  employer 
must  consider  damaged  units  in  an  insulator 
to  have  no  insulating  value.  Additionally,  the 
presence  of  a  live-line  tool  alongside  an 
insulator  string  with  broken  units  may 
further  reduce  the  overall  insulating  strength. 
The  number  of  good  units  that  must  be 
pre.sent  in  a  string  for  it  to  be  ‘‘in.sulated”  as 
defined  by  §  1926.968  depends  on  the 


maximum  overvoltage  possible  at  the 
worksite. 

B.  Minimum  Approach  Distances  Based  on 
Known,  Maximum-Anticipated  Per-Unit 
Transient  Overvoltages 

1.  Determining  the  minimum  approach 
distance  for  AC  systems.  Under 

§  1926.960(c)(l)(ii),  the  employer  must 
determine  the  maximum  anticipated  per-unit 
transient  overvoltage,  phase-to-ground, 
through  an  engineering  analysis  or  must 
assume  a  maximum  anticipated  per-unit 
transient  overvoltage,  phase-to-ground,  in 
accordance  with  Table  V-8.  When  the 
employer  conducts  an  engineering  analysis  of 
the  system  and  determines  that  the  maximum 
transient  overvoltage  is  lower  than  specified 
by  Table  V-8,  the  employer  must  ensure  that 
any  conditions  assumed  in  the  analysis,  for 
example,  that  employees  block  reclosing  on 
a  circuit  or  install  portable  protective  gaps, 
are  present  during  energized  work.  To  ensure 
that  these  conditions  are  present,  the 
employer  may  need  to  institute  new  live- 
work  procedures  reflecting  the  conditions 
and  limitations  set  by  the  engineering 
analysis. 

2.  Calculation  of  reduced  approach 
distance  values.  An  employer  may  take  the 
following  steps  to  reduce  minimum  approach 
distances  when  the  maximum  transient 
overvoltage  on  the  system  (that  is,  the 
maximum  transient  overvoltage  without 
additional  stops  to  control  overvoltages) 


produces  unacceptably  large  minimum 
approach  distances: 

Step  1 .  Determine  the  maximum  voltage 
(with  respect  to  a  given  nominal  voltage 
range)  for  the  energized  part. 

Step  2.  Determine  the  technique  to  use  to 
control  the  maximum  transient  overvoltage. 
(See  paragraphs  IV.C  and  IV.D  of  this 
appendix.)  Determine  the  maximum  transient 
overvoltage  that  can  exist  at  the  worksite 
with  that  form  of  control  in  place  and  with 
a  confidence  level  of  3o  .  This  voltage  is  the 
withstand  voltage  for  the  purpose  of 
calculating  the  appropriate  minimum 
approach  distance. 

Step  3.  Direct  employees  to  implement 
procedures  to  ensure  that  the  control 
technique  is  in  effect  during  the  course  of  the 
work. 

Step  4.  Using  the  new  value  of  transient 
overvoltage  in  per  unit,  calculate  the  required 
minimum  approach  distance  from  Table  V- 
2. 

C.  Methods  of  Controlling  Possible  Transient 
Overvoltage  Stress  Found  on  a  System 

1.  Introduction.  There  are  several  means  of 
controlling  overvoltages  that  occur  on 
transmission  systems.  For  example,  the 
employer  can  modify  the  operation  of  circuit 
breakers  or  other  switching  devices  to  reduce 
switching  transient  overvoltages. 
Alternatively,  the  employer  can  hold  the 
overvoltage  to  an  acceptable  level  by 
installing  surge  arresters  or  portable 
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protective  gaps  on  the  system.  In  addition, 
the  employer  can  change  the  transmission 
system  to  minimize  the  effect  of  switching 
operations.  Section  4.8  of  IEEE  Std  516-2009 
describes  various  ways  of  controlling,  and 
thereby  reducing,  maximum  transient 
overvoltages. 

2.  Operation  of  circuit  breakers.'^  Tbe 
maximum  transient  overvoltage  that  can 
reach  the  worksite  is  often  the  result  of 
switching  on  the  line  on  which  employees 
are  working.  Disabling  automatic  reclosing 
during  energized  line  work,  so  that  the  line 
will  not  be  reenergized  after  being  opened  for 
any  reason,  limits  tbe  maximum  switching 
surge  overvoltage  to  the  larger  of  the  opening 
surge  or  the  greatest  possible  fault-generated 
surge,  provided  that  the  devices  (for  example. 
Insertion  resistors)  are  operable  and  will 
function  to  limit  tbe  transient  overvoltage 
and  that  circuit  breaker  restrikes  do  not 
occur.  The  employer  must  ensure  the  proper 
functioning  of  insertion  resistors  and  other 
overvoltage-limiting  devices  when  the 
employer’s  engineering  analysis  assumes 
their  proper  operation  to  limit  the 
overvoltage  level.  If  the  employer  cannot 
disable  the  reclosing  feature  (because  of 
system  operating  conditions),  other  methods 
of  controlling  the  switching  surge  level  may 
be  necessary. 

Transient  surges  on  an  adjacent  line, 
particularly  for  double  circuit  construction, 
may  cause  a  significant  overvoltage  on  the 
line  on  which  employees  are  working.  The 
employer’s  engineering  analysis  must 
account  for  coupling  to  adjacent  lines. 

3.  Surge  arresters.  The  use  of  modern  surge 
arresters  allows  a  reduction  in  the  basic 
impulse-insulation  levels  of  much 
transmission  system  equipment.  The  primary 
function  of  early  arresters  was  to  protect  the 
system  insulation  from  the  effects  of 
lightning.  Modern  arresters  not  only  dissipate 
lightning-caused  transients,  but  may  also 
control  many  other  system  transients  caused 
by  switching  or  faults. 

The  employer  may  use  properly  designed 
arresters  to  control  transient  overvoltages 
along  a  transmission  line  and  thereby  reduce 
the  requisite  length  of  the  insulator  string 
and  possibly  the  maximum  transient 
overvoltage  on  the  line.® 

4.  Switching  Restrictions.  Another  form  of 
overvoltage  control  involves  establishing 
switching  restrictions,  whereby  the  employer 
prohibits  the  operation  of  circuit  breakers 
until  certain  system  conditions  are  present. 
The  employer  restricts  switching  by  using  a 
tagging  system,  similar  to  that  used  for  a 
permit,  except  that  the  common  term  used 
for  this  activity  is  a  “hold-off”  or 
“restriction.”  These  terms  indicate  that  the 
restriction  does  not  prevent  operation,  but 


^  The  detailed  design  of  a  circuit  interrupter,  such 
as  the  design  of  the  contacts,  resistor  insertion,  and 
breaker  timing  control,  are  beyond  the  scope  of  this 
appendix.  The  design  of  the  system  generally 
accounts  for  these  features.  This  appendix  only 
discusses  features  that  can  limit  the  maximum 
switching  transient  overvoltage  on  a  system. 

"Surge  arrester  application  is  beyond  the  scope 
of  this  appendix.  However,  if  the  employer  installs 
the  arro.ster  near  the  work  site,  the  a))plicatiun 
would  be  similar  to  the  protective  gaps  di.scus.sed 
in  paragraph  IV. 1)  of  this  a])pendix. 


only  modifies  the  operation  during  the  live- 
work  activity. 

n.  Minimum  Approach  Distance  Based  on 
Control  of  Maximum  Transient  Overvoltage 
at  the  Worksite 

When  the  employer  institutes  control  of 
maximum  transient  overvoltage  at  the 
worksite  by  installing  portable  protective 
gaps,  tbe  employer  may  calculate  the 
minimum  approach  distance  as  follows: 

Step  1 .  Select  the  appropriate  withstand 
voltage  for  the  protective  gap  based  on 
system  requirements  and  an  acceptable 
probability  of  gap  sparkover.® 

Step  2.  Determine  a  gap  distance  that 
provides  a  withstand  voltage  greater  than 
or  equal  to  the  one  selected  in  the  first  step.” 

Step  3.  Use  110  percent  of  the  gap’s  critical 
sparkover  voltage  to  determine  the  phase-to- 
ground  peak  voltage  at  gap  sparkover  (Vppc 

Peak). 

Step  4.  Determine  the  maximum  transient 
overvoltage,  phase-to-ground,  at  the  worksite 
from  the  following  formula: 

^  _  V PPG  Peak 

~  VL-ayJl  ■ 

Step  5.  Use  this  value  of  in  the 
equation  in  Table  V-2  to  obtain  the 
minimum  approach  distance.  If  the  worksite 
is  no  more  than  900  meters  (3,000  feet)  above 
sea  level,  the  employer  may  use  this  value  of 
T  to  determine  the  minimum  approach 
distance  from  Table  7  through  Table  14. 

Note;  All  rounding  must  be  to  the  next 
higher  value  (that  is,  always  round  up). 

Sample  protective  gap  calculations. 

Problem:  Employees  are  to  perform  work 
on  a  500-kilovolt  transmission  line  at  sea 
level  that  is  subject  to  transient  overvoltages 
of  2.4  p.u.  The  maximum  operating  voltage 
of  the  line  is  550  kilovolts.  Determine  the 
length  of  the  protective  gap  that  will  provide 
the  minimum  practical  safe  approach 
distance.  Also,  determine  what  that 
minimum  approach  distance  is. 

Step  1 .  Calculate  the  smallest  practical 
maximum  transient  overvoltage  (1.25  times 
the  crest  phase-to-ground  voltage): 


®  The  employer  should  check  the  withstand 
voltage  to  ensure  that  it  results  in  a  probability  of 
gap  flashover  that  is  acceptable  from  a  system 
outage  perspective.  (In  other  words,  a  gap  sparkover 
will  produce  a  system  outage.  The  employer  should 
determine  whether  such  an  outage  will  impact 
overall  system  performance  to  an  acceptable 
degree.)  In  general,  the  withstand  voltage  should  be 
at  least  1.25  times  the  maximum  crest  operating 
voltage. 

’"The  manufacturer  of  the  gap  provides,  based  on 
test  data,  the  critical  sparkover  voltage  for  each  gap 
spacing  (for  example,  a  critical  sparkover  voltage  of 
665  kilovolts  for  a  gap  spacing  of  1.2  meters).  The 
withstand  voltage  for  the  gap  is  equal  to  85  percent 
of  its  critical  sparkover  voltage. 

”  Switch  steps  1  and  2  if  the  length  of  the 
protective  gap  is  known. 

n'lEEE  Std  516-2009  states  that  most  employers 
add  0.2  to  the  calculated  value  of  T  as  an  additional 
safety  factor. 

’"To  eliminate  sparkovers  due  to  minor  system 
disturbances,  the  employer  should  use  a  with.stand 
voltage  no  lower  than  1.25  p.u.  Note  that  this  is  a 
practical,  or  operational,  consideration  only.  It  may 
be  feasible  for  the  employer  to  use  lower  values  of 
with.stand  voltage. 


550*:Kx^xl.25  =  56Ut'. 

This  value  equals  the  withstand  voltage  of 
the  protective  gap. 

Step  2.  Using  test  data  for  a  particular 
protective  gap,  select  a  gap  that  has  a  critical 
sparkover  voltage  greater  than  or  equal  to: 
561k  V+ 0.85  =  660kV 
For  example,  if  a  protective  gap  with  a  1.22- 
m  (4.0-foot)  spacing  tested  to  a  critical 
sparkover  voltage  of  665  kilovolts  (crest), 
select  this  gap  spacing. 

Step  3.  The  phase-to-ground  peak  voltage 
at  gap  sparkover  (Vppc,  peak)  is  110  percent  of 
the  value  from  the  previous  step: 

665kVx  1.10  =  732kV 
This  value  corresponds  to  the  withstand 
voltage  of  the  electrical  component  of  the 
minimum  approach  distance. 

Step  4.  Use  this  voltage  to  determine  the 
worksite  value  of  T: 


T  = 


732 

564 


l.lp.u. 


Step  5.  Use  this  value  of  T  in  the  equation 
in  Table  V-2  to  obtain  the  minimum 
approach  distance,  or  look  up  the  minimum 
approach  distance  in  Table  7  through  Table 
14: 


MAD  =  2.29m(7.6ft) 


E.  Location  of  Protective  Gaps 

1.  Adjacent  structures.  The  employer  may 
install  the  protective  gap  on  a  structure 
adjacent  to  the  worksite,  as  this  practice  does 
not  significantly  reduce  the  protection 
afforded  by  the  gap. 

2.  Terminal  stations.  Gaps  installed  at 
terminal  stations  of  lines  or  circuits  provide 
a  level  of  protection;  however,  that  level  of 
protection  may  not  extend  throughout  the 
length  of  the  line  to  the  worksite.  The  use  of 
substation  terminal  gaps  raises  the  possibility 
that  separate  surges  could  enter  the  line  at 
opposite  ends,  each  with  low  enough 
magnitude  to  pass  the  terminal  gaps  without 
sparkover.  When  voltage  siu-ges  occur 
simultaneously  at  each  end  of  a  line  and 
travel  toward  each  other,  the  total  voltage  on 
the  line  at  the  point  where  they  meet  is  the 
arithmetic  sum  of  the  two  surges.  A  gap 
installed  within  0.8  km  (0.5  mile)  of  the 
worksite  will  protect  against  such 
intersecting  waves.  Engineering  studies  of  a 
particular  line  or  system  may  indicate  that 
employers  can  adequately  protect  employees 
by  installing  gaps  at  even  more  distant 
locations.  In  any  event,  unless  using  the 
default  values  for  T  from  Table  V-8,  the 
employer  must  determine  T  at  the  worksite. 

3.  Worksite.  If  the  employer  installs 
protective  gaps  at  the  worksite,  the  gap 
setting  establishes  the  worksite  impulse 
insulation  strength.  Lightning  strikes  as  far  as 
6  miles  from  the  worksite  can  cause  a  voltage 
surge  greater  than  the  gap  withstand  voltage, 
and  a  gap  sparkover  can  occur.  In  addition, 
the  gap  can  sparkover  from  overvoltages  on 
the  line  that  exceed  the  withstand  voltage  of 
the  gap.  Gonsequently,  the  employer  must 
protect  employees  from  hazards  resulting 
from  any  sparkover  that  could  occur. 
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F.  Disabling  automatic  reclosing.  There  are 
two  reasons  to  disable  the  automatic¬ 
reclosing  feature  of  circuit-interrupting 
devices  while  employees  are  performing  live- 
line  work: 

•  To  prevent  reenergization  of  a  circuit 
faulted  during  the  work,  which  could  create 
a  hazard  or  result  in  more  serious  injuries  or 


damage  than  the  injuries  or  damage  produced 
by  the  original  fault; 

•  To  prevent  any  transient  overvoltage 
caused  by  the  switching  surge  that  would 
result  if  the  circuit  were  reenergized. 

However,  due  to  system  stability 
considerations,  it  may  not  always  be  feasible 
to  disable  the  automatic-reclosing  feature. 


V.  Minimum  Approach-Distance  Tables 

A.  Legacy  tables.  Employers  may  use  the 
minimum  approach  distances  in  Table  6 
until  March  31,  2015. 


Table  6— Minimum  Approach  Distances  Until  March  31,  2015 


Voltage  range 
phase  to  phase  (kV) 


Phase-to-ground  exposure 


Phase-to-phase  exposure 


2.1  to  15.0  .. 

15.1  to  35.0 

35.1  to  46.0 

46.1  to  72.5 
72.6  to  121  . 
138  to  145  ., 
161  to  169  ., 
230  to  242  ., 
345  to  362* 
500  to  552* 
700  to  765* 


0.64 

2.1 

0.61 

2.0 

0.71 

2.3 

0.71 

2.3 

0.76 

2.5 

0.76 

2.5 

0.91 

3.0 

0.91 

3.0 

1.02 

3.3 

1.37 

4.5 

1.07 

3.5 

1.52 

5.0 

1.12 

3.7 

1.68 

5.5 

1.52 

5.0 

2.54 

8.3 

2.13 

7.0 

4.06 

13.3 

3.35 

11.0 

6.10 

20.0 

4.57 

15.0 

9.45 

31 .0 

'The  minimum  approach  distance  may  be  the  shortest  distance  between  the  energized  part  and  the  grounded  surface. 


B.  Alternative  minimum  approach 
distances.  Employers  may  use  the  minimum 
approach  distances  in  Table  7  through  Table 


14  provided  that  the  employer  follows  the 
notes  to  those  tables. 


Table  7— AC  Minimum  Approach  Distances— 72.6  to  121.0  kV 


Phase-to-phase  exposure 
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Table  8— AC  Minimum  Approach  Distances— 121.1  to  145.0  kV — Continued 


T  (p.u.) 

Phase-to-ground  rxposure 

Phase-to-phase  rxposure 

m 

ft 

m 

ft 

2.3  . 

0.96 

3.1 

1.22 

4.0 

2.4  . 

0.99 

1.26 

4.1 

2.5  . 

1.02 

1.29 

4.2 

2.6  . 

1.04 

1.33 

4.4 

2.7  . 

1.07 

1.36 

4.5 

2.8  . 

1.10 

1.39 

4.6 

2.9  . 

1.13 

1.43 

4.7 

3.0  . 

1.16 

3.8 

1.46 

4.8 

3.1  . 

1.19 

3.9 

1.50 

4.9 

3.2  . 

1.21 

4.0 

1.53 

5.0 

3.3  . 

1.24 

4.1 

1.57 

5.2 

3.4  . 

1.27 

4.2 

1.60 

5.2 

3.5  . 

1.30 

4.3 

1.64 

5.4 

Table  9— AC  Minimum  Approach  Distances— 145.1  to  169.0  kV 


T  (p.u.) 

Phase-to-ground  exposure 

Phase-to-phase  exposure 

m 

ft 

m 

ft 

1.5  . 

0.81 

2.7 

1.05 

3.4 

1.6  . 

0.84 

2.8 

1.09 

3.6 

1.7  . 

0.87 

2.9 

1.13 

3.7 

1.8  . 

0.90 

3.0 

1.17 

3.8 

1.9  . 

0.94 

3.1 

1.21 

4.0 

2.0  . 

0.97 

3.2 

1.25 

4.1 

2.1  . 

1.00 

3.3 

1.29 

4.2 

2.2  . 

1.03 

3.4 

1.33 

4.4 

2.3  . 

1.07 

3.5 

1.37 

4.5 

2.4  . 

1.10 

3.6 

1.41 

4.6 

2.5  . 

1.13 

3.7 

1.45 

4.8 

2.6  . 

1.17 

3.8 

1.49 

4.9 

2.7  . 

1.20 

3.9 

1.53 

5.0 

2.8  . 

1.23 

4.0 

1.57 

5.2 

2.9  . 

1.26 

4.1 

1.61 

5.3 

3.0  . 

1.30 

1.65 

5.4 

3.1  . 

1.33 

1.70 

5.6 

3.2  . 

1.36 

1.76 

5.8 

3.3  . 

1.39 

1.82 

6.0 

3.4  . 

1.43 

1.88 

6.2 

1.46 

1.94 

6.4 

Table  10— AC  Minimum  Approach  Distances— 169.1  to  242.0  kV 


T  (p.u.) 

Phase-to-ground  exposure 

Phase-to-phase  exposure 

m 

ft 

m 

ft 

1.5  . 

1.02 

3.3 

■BUB 

4.5 

1.6  . 

1.06 

3.5 

4.7 

1.7  . 

1.11 

3.6 

4.9 

1.8  . 

1.16 

3.8 

1.54 

5.1 

1.9  . 

1.21 

4.0 

1.60 

5.2 

2.0  . 

1.25 

4.1 

1.66 

5.4 

2.1  . 

1.30 

4.3 

1.73 

5.7 

2.2  . 

1.35 

4.4 

1.81 

5.9 

2.3  . 

1.39 

4.6 

1.90 

6.2 

2.4  . 

1.44 

4.7 

1.99 

6.5 

2.5  . 

1.49 

4.9 

2.08 

6.8 

2.6  . 

1.53 

5.0 

2.17 

7.1 

2.7  . 

1.58 

5.2 

2.26 

7.4 

2.8  . 

1.63 

5.3 

2.36 

7.7 

2.9  . 

1.67 

5.5 

2.45 

8.0 

3.0  . 

1.72 

5.6 

2.55 

8.4 

3.1  . 

1.77 

5.8 

2.65 

8.7 

3.2  . 

1.81 

5.9 

2.76 

9.1 

3.3  . 

1.88 

6.2 

2.86 

9.4 

3.4  . 

1.95 

6.4 

2.97 

9.7 

3.5  . 

2.01 

6.6 

3.08 

10.1 
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Table  11— AC  Minimum  Approach  Distances— 242.1  to  362.0  kV 


T  (p.u.) 

Phase-to-ground  exposure 

Phase-to-phase  exposure 

m 

ft 

m 

ft 

1.5  . 

1.37 

4.5 

1.99 

6.5 

1.6  . 

1.44 

4.7 

2.13 

7.0 

1.7  . 

1.51 

5.0 

2.27 

7.4 

1.8  . 

1.58 

5.2 

2.41 

7.9 

1.9  . 

1.65 

5.4 

2.56 

8.4 

2.0  . 

1.72 

5.6 

2.71 

8.9 

2.1  . 

1.79 

5.9 

2.87 

9.4 

2.2  . 

1.87 

6.1 

3.03 

9.9 

2.3  . 

1.97 

6.5 

3.20 

10.5 

2.4  . 

2.08 

6.8 

3.37 

11.1 

2.5  . 

2.19 

7.2 

3.55 

11.6 

2.6  . 

2.29 

7.5 

3.73 

12.2 

2.7  . 

2.41 

7.9 

3.91 

12.8 

2.8  . 

2.52 

8.3 

4.10 

13.5 

2.9  . 

2.64 

8.7 

4.29 

14.1 

3.0  . 

2.76 

9.1 

4.49 

14.7 

3.1  . 

2.88 

9.4 

4.69 

15.4 

3.2  . 

3.01 

9.9 

4.90 

16.1 

3.3  . 

3.14 

10.3 

5.11 

16.8 

3.4  . 

3.27 

10.7 

5.32 

17.5 

3.5  . 

3.41 

11.2 

5.52 

18.1 

Table  12— AC  Minimum  Approach  Distances— 362.1  to  420.0  kV 


T  (p.u.) 

Phase-to-ground  exposure 

Phase-to-phase  exposure 

m 

fl 

m 

tl 

1.5  . 

1.53 

5.0 

2.40 

7.9 

1.6  . 

1.62 

5.3 

2.58 

8.5 

1.7  . 

1.70 

5.6 

2.75 

9.0 

1.8  . 

1.78 

5.8 

2.94 

9.6 

1.9  . 

1.88 

6.2 

3.13 

10.3 

2.0  . 

1.99 

6.5 

3.33 

10.9 

2.1  . 

2.12 

7.0 

3.53 

11.6 

2.2  . 

2.24 

7.3 

3.74 

12.3 

2.3  . 

2.37 

7.8 

3.95 

13.0 

2.4  . 

2.50 

8.2 

4.17 

13.7 

2.5  . 

2.64 

8.7 

4.40 

14.4 

2.6  . 

2.78 

9.1 

4.63 

15.2 

2.7  . 

2.93 

9.6 

4.87 

16.0 

2.8  . 

3.07 

10.1 

5.11 

16.8 

2.9  . 

3.23 

10.6 

5.36 

17.6 

3.0  . 

3.38 

11.1 

5.59 

18.3 

3.1  . 

3.55 

11.6 

5.82 

19.1 

3.2  . 

3.72 

12.2 

6.07 

19.9 

3.3  . 

3.89 

12.8 

6.31 

20.7 

3.4  . 

4.07 

13.4 

6.56 

21.5 

3.5  . 

4.25 

13.9 

6.81 

22.3 

Table  13— AC  Minimum  Approach  Distances— 420.1  to  550.0  kV 


T  (p.u.) 

Phase-to-ground  exposure 

Phase-to-phase  exposure 

m 

ft 

m 

ft 

1.5  . 

1.95 

6.4 

3.46 

11.4 

1.6  . 

2.11 

6.9 

3.73 

12.2 

1.7  . 

2.28 

7.5 

4.02 

13.2 

1.8  . 

2.45 

8.0 

4.31 

14.1 

1.9  . 

2.62 

8.6 

4.61 

15.1 

2.0  . 

2.81 

9.2 

4.92 

16.1 

2.1  . 

3.00 

9.8 

5.25 

17.2 

2.2  . 

3.20 

10.5 

5.55 

18.2 

2.3  . 

3.40 

11.2 

5.86 

19.2 

2.4  . 

3.62 

11.9 

6.18 

20.3 

2.5  . 

3.84 

12.6 

6.50 

21.3 

2.6  . 

4.07 

13.4 

6.83 

22.4 

2.7  . 

4.31 

14.1 

7.18 

23.6 
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Table  13— AC  Minimum  Approach  Distances— 420.1  to  550.0  kV— Continued 


T  (p.u.) 

Phase-to-ground  exposure 

Phase-to-phase  exposure 

m 

ft 

m 

ft 

2.8  . 

4.56 

15.0 

7.52 

24.7 

2.9  . 

4.81 

15.8 

7.88 

25.9 

3.0  . 

5.07 

16.6 

8.24 

27.0 

Table  14— AC  Minimum  Approach  Distances— 550.1  to  800.0  kV 


T  (p.u.) 

Phase-to-ground  exposure 

Phase-to-phase  exposure 

m 

ft 

m 

ft 

1.5  . 

3.16 

10.4 

5.97 

19.6 

1.6  . 

3.46 

11.4 

6.43 

21.1 

1.7  . 

3.78 

12.4 

6.92 

22.7 

1.8  . 

4.12 

13.5 

7.42 

24.3 

1.9  . 

4.47 

14.7 

7.93 

26.0 

2.0  . 

4.83 

15.8 

8.47 

27.8 

2.1  . 

5.21 

17.1 

9.02 

29.6 

2.2  . 

5.61 

18.4 

9.58 

31.4 

2.3  . 

6.02 

19.8 

10.16 

33.3 

2.4  . 

6.44 

21.1 

10.76 

35.3 

2.5  . 

6.88 

22.6 

11.38 

37.3 

Notes  to  Table  7  through  Table  14: 

1.  Iho  omployor  must  dotormino  tho  maximum  anticipated  por-unit  transient  overvoltage,  phaso-to-ground,  through  an  engineering  analysis,  as 
required  by  §  1926.960(c)(1)(ii),  or  assume  a  maximum  anticipated  por-unit  transient  overvoltage,  phaso-to-ground,  in  accordance  with  Table  V- 
8. 

2.  For  phaso-to-phaso  exposures,  tho  omployor  must  demonstrate  that  no  insulated  tool  spans  tho  gap  and  that  no  largo  conductive  object  is 
in  tho  gap. 

3.  Tho  worksite  must  bo  at  an  elevation  of  900  motors  (3,000  toot)  or  loss  above  soa  lovol. 


Appendix  (1 1(»  SulipaiT  V  ni  Parl  1920 — 
Prnteelion  Fnini  ilii/.ardniis  DiiTerences 
in  I'ilectric  Potential 

I.  Introduction 

(airr(!nl  ])(issin}>  tlirouj’li  an  impodanco 
imjrrossos  volta}>(!  across  that  iinjuKianco. 
I'A'on  conductors  have  some,  aH)oit  low,  value 
of  impedance.  Therefore,  if  a  “grounded”  ’ 
object,  such  ns  a  crane  or  deenergized  and 
grounded  power  line,  results  in  a  ground 
fault  on  a  power  line,  voltage  is  impressed  on 
that  grounded  object.  The  voltage  impressed 
on  the  grounded  object  depends  largely  on 
the  voltage  on  the  line,  on  the  impedance  of 
the  faulted  conductor,  and  on  the  impedance 
to  “true,”  or  “absolute,”  ground  represented 
by  the  object.  If  the  impedance  of  the  object 
causing  the  fault  is  relatively  large,  the 
voltage  impressed  on  the  object  is  essentially 


the  |)ha.so-lo-ground  system  voltage. 
llow(!V(!r,  even  faults  to  grounded  power 
liiuis  or  to  W(!ll  grounded  transmission 
lowiii's  orsnbstation  structurtis  (which  have 
relatively  low  vahuis  of  iinj)edance  to 
ground)  can  result  in  hazardous  voltages.^  In 
all  cases,  the  degree  of  the  hazard  dejMuuls 
on  the  magnitude  of  the  current  through  the 
employee  and  the  time  of  exposure.  This 
appendix  discusses  methods  of  protecting 
workers  against  the  possibility  that  grounded 
objects,  such  as  cranes  and  other  mechanical 
equipment,  will  contact  energized  power 
lines  and  that  deenergized  and  grounded 
power  lines  will  become  accidentally 
energized. 

II.  Voltage-Gradient  Distribution 

A.  Voltage-gradient  distribution  curve. 
Absolute,  or  true,  ground  serves  as  a 


nderenco  and  always  has  a  voltage  of  II  volts 
above  ground  jxitential.  Itecause  there  is  an 
ingxxiance  between  a  grounding  ehxitrod*! 
and  abs(»lute  ground,  there  will  he  a  voltage 
difference  hetwexm  the  grounding  el(x;trode 
and  absolute!  ground  under  ground-fault 
conditions.  Voltage  dissipates  from  the 
grounding  electrode  (or  from  the  grounding 
point)  and  creates  a  ground  potential 
gradient.  The  voltage  decreases  rapidly  with 
increasing  distance  from  the  grounding 
electrode.  A  voltage  drop  associated  with  this 
dissipation  of  voltage  is  a  ground  potential. 
Figure  lisa  typical  voltage-gradient 
distribution  curve  (assuming  a  uniform  soil 
texture). 
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’  This  appendix  generally  uses  the  term 
“grounded”  only  with  respect  to  grounding  that  the 
employer  intentionally  installs,  for  example,  the 
grounding  an  employer  installs  on  a  deenergized 


conductor.  However,  in  this  case,  the  term 
“grounded”  means  connected  to  earth,  regardless  of 
whether  or  not  that  connection  is  intentional. 


^  Thus,  grounding  systems  for  transmission 
towers  and  substation  structures  should  be 
designed  to  minimize  the  step  and  touch  potentials 
involved. 
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Figure  1 — Typical  Voltage-Gradient  Distribution  Curve 
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B.  Step  and  touch  potentials.  Figure  1  also 
shows  that  workers  are  at  risk  from  step  and 
touch  potentials.  Step  potential  is  the  voltage 
between  the  feet  of  a  person  standing  near  an 


energized  grounded  object  (the  electrode).  In 
Figure  1 ,  the  step  potential  is  equal  to  the 
difference  in  voltage  between  two  points  at 
different  distances  from  the  electrode  (where 
the  points  represent  the  location  of  each  foot 


in  relation  to  the  electrode).  A  person  could 
be  at  risk  of  injury  during  a  fault  simply  by 
standing  near  the  object. 

Touch  potential  is  the  voltage  between  the 
energized  grounded  object  (again,  the 
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electrode)  and  the  feet  of  a  person  in  contact 
with  the  object.  In  Figure  1 ,  the  touch 
potential  is  equal  to  the  difference  in  voltage 
between  the  electrode  (which  is  at  a  distance 
of  0  meters)  and  a  point  some  distance  away 
from  the  electrode  (where  the  point 
represents  the  location  of  the  feet  of  the 


person  in  contact  with  the  object).  The  touch 
potential  could  be  nearly  the  full  voltage 
across  the  grounded  object  if  that  object  is 
grounded  at  a  point  remote  from  the  place 
where  the  person  is  in  contact  with  it.  For 
example,  a  crane  grounded  to  the  sy.stem 
neutral  and  that  contacts  an  energized  line 


would  expose  any  person  in  contact  with  the 
crane  or  its  uninsulated  load  line  to  a  touch 
potential  nearly  equal  to  the  full  fault 
voltage. 

F’igure  2  illustrates  step  and  touch 
j)otentials. 
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Figure  2 — Step  and  Touch  Potentials 


BILLING  CODE  4510-26-C 

III.  Protecting  Workers  From  Hazardous 
Differences  in  Electrical  Potential 

A.  Definitions.  The  following  definitions 
apply  to  section  III  of  this  appendix: 


Bond.  The  electrical  interconnection  of 
conductive  parts  designed  to  maintain  a 
common  electric  potential. 

Bonding  cable  (bonding  jumper).  A  cable 
connected  to  two  conductive  parts  to  bond 
the  parts  together. 

Cluster  bar.  A  terminal  temporarily 
attached  to  a  structure  that  provides  a  means 


for  the  attachment  and  bonding  of  grounding 
and  bonding  cables  to  the  structure. 

Ground.  A  conducting  connection  between 
an  electric  circuit  or  equipment  and  the 
earth,  or  to  some  conducting  body  that  serves 
in  place  of  the  earth. 

Grounding  cable  (grounding  jumper).  A 
cable  connected  between  a  deenergized  part 
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and  ground.  Note  that  grounding  cables  carry 
fault  current  and  bonding  cables  generally  do 
not.  A  cable  that  bonds  two  conductive  parts 
but  carries  substantial  fault  current  (for 
example,  a  jumper  connected  between  one 
phase  and  a  grounded  phase)  is  a  grounding 
cable. 

Ground  mat  (grounding  grid).  A 
temporarily  or  permanently  installed  metallic 
mat  or  grating  that  establishes  an 
equipotential  surface  and  provides 
connection  points  for  attaching  grounds. 

B.  Analyzing  the  hazard.  The  employer  can 
use  an  engineering  analysis  of  the  power 
system  under  fault  conditions  to  determine 
whether  hazardous  step  and  touch  voltages 
will  develop.  The  analysis  should  determine 
the  voltage  on  all  conductive  objects  in  the 
work  area  and  the  amount  of  time  the  voltage 
will  be  present.  Based  on  the  this  analysis, 
the  employer  can  select  appropriate  measures 
and  protective  equipment,  including  the 
measures  and  protective  equipment  outlined 
in  Section  III  of  this  appendix,  to  protect 
each  employee  from  hazardous  differences  in 
electric  potential.  For  example,  from  the 
analysis,  the  employer  will  know  the  voltage 
remaining  on  conductive  objects  after 


employees  install  bonding  and  grounding 
equipment  and  will  be  able  to  select 
insulating  equipment  with  an  appropriate 
rating,  as  described  in  paragraph  III.C.2  of 
this  appendix. 

C.  Protecting  workers  on  the  ground.  The 
employer  may  use  several  methods, 
including  equipotential  zones,  insulating 
equipment,  and  restricted  work  areas,  to 
protect  employees  on  the  ground  from 
hazardous  differences  in  electrical  potential. 

1.  An  equipotential  zone  will  protect 
workers  within  it  from  hazardous  step  and 
touch  potentials.  (See  Figure  3.) 

Equipotential  zones  will  not,  however, 
protect  employees  located  either  wholly  or 
partially  outside  the  protected  area.  The 
employer  can  establish  an  equipotential  zone 
for  workers  on  the  ground,  with  respect  to  a 
grounded  object,  through  the  use  of  a  metal 
mat  connected  to  the  grounded  object.  The 
employer  can  use  a  grounding  grid  to 
equalize  the  voltage  within  the  grid  or  bond 
conductive  objects  in  the  immediate  work 
area  to  minimize  the  potential  between  the 
objects  and  between  each  object  and  ground. 
(Bonding  an  object  outside  the  work  area  can 
increase  the  touch  potential  to  that  object. 


however.)  Section  III.D  of  this  appendix 
discusses  equipotential  zones  for  employees 
working  on  deenergized  and  grounded  power 
lines. 

2.  Insulating  equipment,  such  as  rubber 
gloves,  can  protect  employees  handling 
grounded  equipment  and  conductors  from 
hazardous  touch  potentials.  The  insulating 
equipment  must  be  rated  for  the  highest 
voltage  that  can  be  impressed  on  the 
grounded  objects  under  fault  conditions 
(rather  than  for  the  full  system  voltage). 

3.  Restricting  employees  from  areas  where 
hazardous  step  or  touch  potentials  could 
arise  can  protect  employees  not  directly 
involved  in  performing  the  operation.  The 
employer  must  ensme  that  employees  on  the 
ground  in  the  vicinity  of  transmission 
structures  are  at  a  distance  where  step 
voltages  would  be  insufficient  to  cause 
injury.  Employees  must  not  handle  grounded 
conductors  or  equipment  likely  to  become 
energized  to  hazardous  voltages  unless  the 
employees  are  within  an  equipotential  zone 
or  protected  by  insulating  equipment. 

BILLING  CODE  4510-26-P 
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Figure  3 — Protection  from  Ground-Potential  Gradients 
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D.  Protecting  employees  working  on 
deenergized  and  grounded  power  lines.  This 
Section  III.D  of  Appendix  C  establishes 
guidelines  to  help  employers  comply  with 
requirements  in  §  1926.962  for  using 
protective  grounding  to  protect  employees 
working  on  deenergized  power  lines.  Section 
1926.962  applies  to  grounding  of 
transmission  and  distribution  lines  and 
equipment  for  the  purpose  of  protecting 
workers.  Paragraph  (c)  of  §  1926.962  requires 
temporary  protective  grounds  to  be  placed  at 
such  locations  and  arranged  in  such  a 
manner  that  the  employer  can  demonstrate 
will  prevent  exposure  of  each  employee  to 
hazardous  differences  in  electric  potential. ^ 


“The  protective  grounding  required  by  §  1926.962 
limits  to  safe  values  the  potential  differences 
between  accessible  objects  in  each  employee’s  work 


Sections  III.D.I  and  III.D.2  of  this  appendix 
provide  guidelines  that  employers  can  use  in 
making  the  demonstration  required  by 
§  1926.962(c).  Section  III.D.I  of  this  appendix 
provides  guidelines  on  how  the  employer  can 
determine  whether  particular  grounding 
practices  expose  employees  to  hazardous 
differences  in  electric  potential.  Section 
III.D.2  of  this  appendix  describes  grounding 
methods  that  the  employer  can  use  in  lieu  of 
an  engineering  analysis  to  make  the 
demonstration  required  by  §  1926.962(c).  The 


environment.  Ideally,  a  protective  grounding  system 
would  create  a  true  equipotential  zone  in  which 
every  point  is  at  the  same  electric  potential.  In 
practice,  current  passing  through  the  grounding  and 
bonding  elements  creates  potential  differences.  If 
these  potential  differences  are  hazardous,  the 
employer  may  not  treat  the  zone  as  an  equipotential 
zone. 


Occupational  Safety  and  Health 
Administration  will  consider  employers  that 
comply  with  the  criteria  in  this  appendix  as 
meeting  §  1926.962(c). 

Finally,  Section  III.D. 3  of  this  appendix 
discusses  other  safety  considerations  that 
will  help  the  employer  comply  with  other 
requirements  in  §  1926.962.  Following  these 
guidelines  will  protect  workers  from  hazards 
that  can  occur  when  a  deenergized  and 
grounded  line  becomes  energized. 

1.  Determining  safe  body  current  limits. 
This  Section  III.D.I  of  Appendix  C  provides 
guidelines  on  how  an  employer  can 
determine  whether  any  differences  in  electric 
potential  to  which  workers  could  be  exposed 
are  hazardous  as  part  of  the  demonstration 
required  by  §  1926.962(c). 

Institute  of  Electrical  and  Electronic 
Engineers  (IEEE)  Standard  1048-2003,  IEEE 
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Guide  for  Protective  Grounding  of  Power 
Lines,  provides  the  following  equation  for 
determining  the  threshold  of  ventricular 
fibrillation  when  the  duration  of  the  electric 
shock  is  limited: 


where  /  is  the  current  through  the  worker’s 
body,  and  t  is  the  duration  of  the  current  in 
seconds.  This  equation  represents  the 
ventricular  fibrillation  threshold  for  95.5 
percent  of  the  adult  population  with  a  mass 
of  50  kilograms  (110  pounds)  or  more.  The 
equation  is  valid  for  current  durations 
between  0.0083  to  3.0  seconds. 

To  use  this  equation  to  set  safe  voltage 
limits  in  an  equipotential  zone  around  the 
worker,  the  employer  will  need  to  assume  a 
value  for  the  resistance  of  the  worker’s  body. 
IEEE  Std  1048-2003  states  that  “total  body 
resistance  is  usually  taken  as  1000  Q  for 
determining  .  .  .  body  current  limits.” 
However,  employers  should  be  aware  that  the 
impedance  of  a  worker’s  body  can  be 
substantially  less  than  that  value.  For 
instance,  IEEE  Std  1048-2003  reports  a 
minimum  hand-to-hand  resistance  of  610 
ohms  and  an  internal  body  resistance  of  500 
ohms.  The  internal  resistance  of  the  body 
better  represents  the  minimum  resistance  of 
a  worker’s  body  when  the  skin  resistance 
drops  near  zero,  which  occurs,  for  example, 
when  there  are  breaks  in  the  worker’s  skin, 
for  instance,  from  cuts  or  from  blisters 
formed  as  a  result  of  the  current  from  an 
electric  shock,  or  when  the  worker  is  wet  at 
the  points  of  contact. 

Employers  may  use  the  IEEE  Std  1048- 
2003  equation  to  determine  safe  body  current 
limits  only  if  the  employer  protects  workers 
from  hazards  associated  with  involuntary 
muscle  reactions  from  electric  shock  (for 
example,  the  hazard  to  a  worker  from  falling 
as  a  result  of  an  electric  shock).  Moreover, 
the  equation  applies  only  when  the  duration 
of  the  electric  shock  is  limited.  If  the 
precautions  the  employer  takes,  including 
those  required  by  applicable  standards,  do 
not  adequately  protect  employees  from 
hazards  associated  with  involuntary 
reactions  from  electric  shock,  a  hazard  exists 
if  the  induced  voltage  is  sufficient  to  pass  a 
current  of  1  milliampere  through  a  500-ohm 
resistor.  (The  500-ohm  resistor  represents  the 
resistance  of  an  employee.  The  1-milliampere 
current  is  the  threshold  of  perception.) 
Finally,  if  the  employer  protects  employees 
from  injury  due  to  involuntary  reactions  from 
electric  shock,  but  the  duration  of  the  electric 
shock  is  unlimited  (that  is,  when  the  fault 
current  at  the  work  location  will  be 
insufficient  to  trip  the  devices  protecting  the 
circuit) ,  a  hazard  exists  if  the  resultant 
current  would  be  more  than  6  milliamperes 


(the  recognized  let-go  threshold  for 
workers  ^). 

2.  Acceptable  methods  of  grounding  for 
employers  that  do  not  perform  an 
engineering  determination.  The  grounding 
methods  presented  in  this  section  of  this 
appendix  ensure  that  differences  in  electric 
potential  are  as  low  as  possible  and, 
therefore,  meet  §  1926.962(c)  without  an 
engineering  determination  of  the  potential 
differences.  These  methods  follow  two 
principles:  (i)  The  grounding  method  must 
ensure  that  the  circuit  opens  in  the  fastest 
available  clearing  time,  and  (ii)  the  grounding 
method  must  ensure  that  the  potential 
differences  between  conductive  objects  in  the 
employee’s  work  area  are  as  low  as  possible. 

Paragraph  (c)  of  §  1926.962  does  not 
require  grounding  methods  to  meet  the 
criteria  embodied  in  these  principles. 

Instead,  the  paragraph  requires  that 
protective  grounds  be  “placed  at  such 
locations  and  arranged  in  such  a  manner  that 
the  employer  can  demonstrate  will  prevent 
exposure  of  each  employee  to  hazardous 
differences  in  electric  potential.”  However, 
when  the  employer’s  grounding  practices  do 
not  follow  these  two  principles,  the  employer 
will  need  to  perform  an  engineering  analysis 
to  make  the  demonstration  required  by 
§  1926.962(c). 

i.  Ensuring  that  the  circuit  opens  in  the 
fastest  available  clearing  time.  Generally,  the 
higher  the  fault  current,  the  shorter  the 
clearing  times  for  the  same  type  of  fault. 
Therefore,  to  ensure  the  fastest  available 
clearing  time,  the  grounding  method  must 
maximize  the  fault  current  with  a  low 
impedance  connection  to  ground.  The 
employer  accomplishes  this  objective  by 
grounding  the  circuit  conductors  to  the  best 
ground  available  at  the  worksite.  Thus,  the 
employer  must  ground  to  a  grounded  system 
neutral  conductor,  if  one  is  present.  A 
grounded  system  neutral  has  a  direct 
connection  to  the  system  ground  at  the 
source,  resulting  in  an  extremely  low 
impedance  to  ground.  In  a  substation,  the 
employer  may  instead  ground  to  the 
substation  grid,  which  also  has  an  extremely 
low  impedance  to  the  system  ground  and, 
typically,  is  connected  to  a  grounded  system 
neutral  when  one  is  present.  Remote  system 
grounds,  such  as  pole  and  tower  grounds, 
have  a  higher  impedance  to  the  system 
ground  than  grounded  system  neutrals  and 
substation  grounding  grids;  however,  the 
employer  may  use  a  remote  ground  when 
lower  impedance  grounds  are  not  available. 


Electric  current  passing  through  the  body  has 
varying  effects  depending  on  the  amount  of  the 
current.  At  the  let-go  threshold,  the  current 
overrides  a  person’s  control  over  his  or  her  muscles. 
At  that  level,  an  employee  grasping  an  object  will 
not  be  able  to  let  go  of  the  object.  The  let-go 
threshold  varies  from  person  to  person;  however, 
the  recognized  value  for  workers  is  6  milliamperes. 


In  the  absence  of  a  grounded  system  neutral, 
substation  grid,  and  remote  ground,  the 
employer  may  use  a  temporary  driven  ground 
at  the  worksite. 

In  addition,  if  employees  are  working  on  a 
three-phase  system,  the  grounding  method 
must  short  circuit  all  three  phases.  Short 
circuiting  all  phases  will  ensure  faster 
clearing  and  lower  the  current  through  the 
grounding  cable  connecting  the  deenergized 
line  to  ground,  thereby  lowering  the  voltage 
across  that  cable.  The  short  circuit  need  not 
be  at  the  worksite;  however,  the  employer 
must  treat  any  conductor  that  is  not 
grounded  at  the  worksite  as  energized 
because  the  ungrounded  conductors  will  be 
energized  at  fault  voltage  during  a  fault. 

ii.  Ensuring  that  the  potential  differences 
between  conductive  objects  in  the  employee’s 
work  area  are  as  low  as  possible.  To  achieve 
as  low  a  voltage  as  possible  across  any  two 
conductive  objects  in  the  work  area,  the 
employer  must  bond  all  conductive  objects  in 
the  work  area.  This  section  of  this  appendix 
discusses  how  to  create  a  zone  that 
minimizes  differences  in  electric  potential 
between  conductive  objects  in  the  work  area. 

The  employer  must  use  bonding  cables  to 
bond  conductive  objects,  except  for  metallic 
objects  bonded  through  metal-to-metal 
contact.  The  employer  must  ensure  that 
metal-to-metal  contacts  are  tight  and  free  of 
contamination,  such  as  oxidation,  that  can 
increase  the  impedance  across  the 
connection.  For  example,  a  bolted  connection 
between  metal  lattice  tower  members  is 
acceptable  if  the  connection  is  tight  and  free 
of  corrosion  and  other  contamination.  Figure 
4  shows  how  to  create  an  equipotential  zone 
for  metal  lattice  towers. 

Wood  poles  are  conductive  objects.  The 
poles  can  absorb  moisture  and  conduct 
electricity,  particularly  at  distribution  and 
transmission  voltages.  Consequently,  the 
employer  must  either:  (1)  Provide  a 
conductive  platform,  bonded  to  a  grounding 
cable,  on  which  the  worker  stands  or  (2)  use 
cluster  bars  to  bond  wood  poles  to  the 
grounding  cable.  The  employer  must  ensure 
that  employees  install  the  cluster  bar  below, 
and  close  to,  the  worker’s  feet.  The  inner 
portion  of  the  wood  pole  is  more  conductive 
than  the  outer  shell,  so  it  is  important  that 
the  cluster  bar  be  in  conductive  contact  with 
a  metal  spike  or  nail  that  penetrates  the  wood 
to  a  depth  greater  than  or  equal  to  the  depth 
the  worker’s  climbing  gaffs  will  penetrate  the 
wood.  For  example,  the  employer  could 
mount  the  cluster  bar  on  a  bare  pole  ground 
wire  fastened  to  the  pole  with  nails  or  staples 
that  penetrate  to  the  required  depth. 
Alternatively,  the  employer  may  temporarily 
nail  a  conductive  strap  to  the  pole  and 
connect  the  strap  to  the  cluster  bar.  Figure  5 
shows  how  to  create  an  equipotential  zone 
for  wood  poles. 
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Notes: 

1 .  Employers  must  ground  overhead  ground  wires  that  are  within  reach  of  the 
employee, 

2.  The  grounding  cable  must  be  as  short  as  practicable;  therefore,  the  attachment  points 
between  the  grounding  cable  and  the  tower  may  be  different  from  that  shown  in  the 
figure. 

Figure  4 — Equipotential  Zone  for  Metal  Lattice  Tower 
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Phase 


Figure  5 — Equipotential  Grounding  for  Wood  Poles 

Figure  reprinted  with  permission  from  Hubbell  Power  Systems,  Inc.  (Hubbell). 
OSHA  revised  the  figure  from  Hubbell’s  original. 


BILLING  CODE  4510-26-C 

For  underground  systems,  employers 
commonly  install  grounds  at  the  points  of 
disconnection  of  the  underground  cables. 
These  grounding  points  are  typically  remote 
from  the  manhole  or  underground  vault 
where  employees  will  be  working  on  the 
cable.  Workers  in  contact  with  a  cable 
grounded  at  a  remote  location  can  experience 
hazardous  potential  differences  if  the  cable 
becomes  energized  or  if  a  fault  occxurs  on  a 
different,  but  nearby,  energized  cable.  The 
fault  current  causes  potential  gradients  in  the 
earth,  and  a  potential  difference  will  exist 
between  the  earth  where  the  worker  is 


standing  and  the  earth  where  the  cable  is 
grounded.  Consequently,  to  create  an 
equipotential  zone  for  the  worker,  the 
employer  must  provide  a  means  of 
connecting  the  deenergized  cable  to  ground 
at  the  worksite  by  having  the  worker  stand 
on  a  conductive  mat  bonded  to  the 
deenergized  cable.  If  the  cable  is  cut,  the 
employer  must  install  a  bond  across  the 
opening  in  the  cable  or  install  one  bond  on 
each  side  of  the  opening  to  ensime  that  the 
separate  cable  ends  are  at  the  same  potential. 
The  employer  must  protect  the  worker  from 
any  hazardous  differences  in  potential  any 
time  there  is  no  bond  between  the  mat  and 


the  cable  (for  example,  before  the  worker 
installs  the  bonds). 

3.  Other  safety-related  considerations.  To 
ensure  that  the  grounding  system  is  safe  and 
effective,  the  employer  should  also  consider 
the  following  factors;  ^ 


®  This  appendix  only  discusses  factors  that  relate 
to  ensuring  an  equipotential  zone  for  employees. 
The  employer  must  consider  other  factors  in 
selecting  a  grounding  system  that  is  capable  of 
conducting  the  maximum  fault  current  that  could 
flow  at  the  point  of  grounding  for  the  time 
necessary  to  clear  the  fault,  as  required  by 
§1926.962(d)(l)(i).  IEEE  Std  1048-2003  contains 

Continued 
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i.  Maintenance  of  grounding  equipment.  It 
is  essential  that  the  employer  properly 
maintain  grounding  equipment.  Corrosion  in 
the  connections  between  grounding  cables 
and  clamps  and  on  the  clamp  surface  can 
increase  the  resistance  of  the  cable,  thereby 
increasing  potential  differences.  In  addition, 
the  surface  to  which  a  clamp  attaches,  such 
as  a  conductor  or  tower  member,  must  be 
clean  and  free  of  corrosion  and  oxidation  to 
ensure  a  low-resistance  connection.  Cables 
must  be  free  of  damage  that  could  reduce 
their  current-carrying  capacity  so  that  they 
can  carry  the  full  fault  current  without 
failure.  Each  clamp  must  have  a  tight 
connection  to  the  cable  to  ensure  a  low 
resistance  and  to  ensure  that  the  clamp  does 
not  separate  from  the  cable  during  a  fault. 

ii.  Grounding  cable  length  and  movement. 
The  electromagnetic  forces  on  grounding 
cables  during  a  fault  increase  with  increasing 
cable  length.  These  forces  can  cause  the  cable 
to  move  violently  during  a  fault  and  can  be 
high  enough  to  damage  the  cable  or  clamps 
and  cause  the  cable  to  fail.  In  addition,  flying 
cables  can  injure  workers.  Consequently, 
cable  lengths  should  be  as  short  as  possible, 
and  grounding  cables  that  might  carry  high 
fault  current  should  be  in  positions  where 
the  cables  will  not  injure  workers  during  a 
fault. 

Appendix  D  to  Subpart  V  of  Part  1926 — 
Methods  of  Inspecting  and  Testing 
Wood  Poles 

I.  Introduction 

When  employees  are  to  perform  work  on 
a  wood  pole,  it  is  important  to  determine  the 
condition  of  the  pole  before  employees  climb 
it.  The  weight  of  the  employee,  the  weight  of 
equipment  to  be  installed,  and  other  working 
stresses  (such  as  the  removal  or  retensioning 
of  conductors)  can  lead  to  the  failure  of  a 
defective  pole  or  a  pole  that  is  not  designed 
to  handle  the  additional  stresses.^  For  these 
reasons,  it  is  essential  that,  before  an 
employee  climbs  a  wood  pole,  the  employer 
ascertain  that  the  pole  is  capable  of 
sustaining  the  stresses  of  the  work.  The 
determination  that  the  pole  is  capable  of 
sustaining  these  stresses  includes  an 
inspection  of  the  condition  of  the  pole. 

If  the  employer  finds  the  pole  to  be  unsafe 
to  climb  or  to  work  from,  the  employer  must 
secure  the  pole  so  that  it  does  not  fail  while 
an  employee  is  on  it.  The  employer  can 
secure  the  pole  by  a  line  truck  boom,  by 
ropes  or  guys,  or  by  lashing  a  new  pole 
alongside  it.  If  a  new  one  is  lashed  alongside 
the  defective  pole,  employees  should  work 
from  the  new  one. 

II.  Inspecting  Wood  Poles 

A  qualified  employee  should  inspect  wood 
poles  for  the  following  conditions:^ 


guidelines  for  selecting  and  installing  grounding 
equipment  that  will  meet  §  1926.962(d)(l)(i). 

’  A  properly  guyed  pole  in  good  condition 
should,  at  a  minimum,  be  able  to  handle  the  weight 
of  an  employee  climbing  it. 

2  The  presence  of  any  of  these  conditions  is  an 
indication  that  the  pole  may  not  be  safe  to  climb 
or  to  work  from.  The  employee  performing  the 
inspection  must  be  qualified  to  make  a 
determination  as  to  whether  it  is  safe  to  perform  the 
work  without  taking  additional  precautions. 


A.  General  condition.  Buckling  at  the 
ground  line  or  an  unusual  angle  with  respect 
to  the  ground  may  indicate  that  the  pole  has 
rotted  or  is  broken. 

B.  Cracks.  Horizontal  cracks  perpendicular 
to  the  grain  of  the  wood  may  weaken  the 
pole.  Vertical  cracks,  although  not  normally 
considered  to  be  a  sign  of  a  defective  pole, 
can  pose  a  hazard  to  the  climber,  and  the 
employee  should  keep  his  or  her  gaffs  away 
from  them  while  climbing. 

C.  Holes.  Hollow  spots  and  woodpecker 
holes  can  reduce  the  strength  of  a  wood  pole. 

D.  Shell  rot  and  decay.  Rotting  and  decay 
are  cutout  hazards  and  possible  indications 
of  the  age  and  internal  condition  of  the  pole. 

E.  Knots.  One  large  knot  or  several  smaller 
ones  at  the  same  height  on  the  pole  may  be 
evidence  of  a  weak  point  on  the  pole. 

F.  Depth  of  setting.  Evidence  of  the 
existence  of  a  former  ground  line 
substantially  above  the  existing  ground  level 
may  be  an  indication  that  the  pole  is  no 
longer  buried  to  a  sufficient  depth. 

G.  Soil  conditions.  Soft,  wet,  or  loose  soil 
around  the  base  of  the  pole  may  indicate  that 
the  pole  will  not  support  any  change  in 
stress. 

H.  Burn  marks.  Burning  from  transformer 
failures  or  conductor  faults  could  damage  the 
pole  so  that  it  cannot  withstand  changes  in 
mechanical  stress. 

III.  Testing  Wood  Poles 

The  following  tests,  which  are  from 
§  1910.268(n)(3)  of  this  chapter,  are 
acceptable  methods  of  testing  wood  poles: 

A.  Hammer  test.  Rap  the  pole  sharply  with 
a  hammer  weighing  about  1.4  kg  (3  pounds), 
starting  near  the  ground  line  and  continuing 
upwards  circumferentially  around  the  pole  to 
a  height  of  approximately  1.8  meters  (6  feet). 
The  hammer  will  produce  a  clear  sound  and 
rebound  sharply  when  striking  sound  wood. 
Decay  pockets  will  be  indicated  by  a  dull 
sound  or  a  less  pronounced  hammer 
rebound.  Also,  prod  the  pole  as  near  the 
ground  line  as  possible  using  a  pole  prod  or 

a  screwdriver  with  a  blade  at  least  127 
millimeters  (5  inches)  long.  If  substantial 
decay  is  present,  the  pole  is  unsafe. 

B.  Rocking  test.  Apply  a  horizontal  force  to 
the  pole  and  attempt  to  rock  it  back  and  forth 
in  a  direction  perpendicular  to  the  line. 
Exercise  caution  to  avoid  causing  power  lines 
to  swing  together.  Apply  the  force  to  the  pole 
either  by  pushing  it  with  a  pike  pole  or 
pulling  the  pole  with  a  rope.  If  the  pole 
cracks  during  the  test,  it  is  unsafe. 

Appendix  E  to  Subpart  V  of  Part  1926 — 
Protection  From  Flames  and  Electric 
Arcs 

I.  Introduction 

Paragraph  (g)  of  §  1926.960  addresses 
protecting  employees  from  flames  and 
electric  arcs.  This  paragraph  requires 
employers  to:  (1)  Assess  the  workplace  for 
flame  and  electric-arc  hazards  (paragraph 
(g)(1)):  (2)  estimate  the  available  heat  energy 
from  electric  arcs  to  which  employees  would 
be  exposed  (paragraph  (g)(2)):  (3)  ensure  that 
employees  wear  clothing  that  will  not  melt, 
or  ignite  and  continue  to  bmn,  when  exposed 
to  flames  or  the  estimated  heat  energy 
(paragraph  (g)(3));  and  (4)  ensure  that 


employees  wear  flame-resistant  clothing  ’ 
and  protective  clothing  and  other  protective 
equipment  that  has  an  arc  rating  greater  than 
or  equal  to  the  available  heat  energy  under 
certain  conditions  (paragraphs  (g)(4)  and 
(g)(5)).  This  appendix  contains  information  to 
help  employers  estimate  available  heat 
energy  as  required  by  §  1926.960(g)(2),  select 
protective  clothing  and  other  protective 
equipment  with  an  arc  rating  suitable  for  the 
available  heat  energy  as  required  by 
§  1926.960(g)(5),  and  ensure  that  employees 
do  not  wear  flammable  clothing  that  could 
lead  to  burn  injury  as  addressed  by 
§§  1926.960(g)(3)  and  (g)(4). 

II.  Assessing  the  Workplace  for  Flame  and 
Electric-Arc  Hazards 

Paragraph  (g)(1)  of  §  1926.960  requires  the 
employer  to  assess  the  workplace  to  identify 
employees  exposed  to  hazards  from  flames  or 
from  electric  arcs.  This  provision  ensures 
that  the  employer  evaluates  employee 
exposure  to  flames  and  electric  arcs  so  that 
employees  who  face  such  exposures  receive 
the  required  protection.  The  employer  must 
conduct  an  assessment  for  each  employee 
who  performs  work  on  or  near  exposed, 
energized  parts  of  electric  circuits. 

A.  Assessment  Guidelines 

Sources  electric  arcs.  Consider  possible 
sources  of  electric  arcs,  including: 

•  Energized  circuit  parts  not  guarded  or 
insulated, 

•  Switching  devices  that  produce  electric 
arcs  in  normal  operation, 

•  Sliding  parts  that  could  fault  during 
operation  (for  example,  rack-mounted  circuit 
breakers),  and 

•  Energized  electric  equipment  that  could 
fail  (for  example,  electric  equipment  with 
damaged  insulation  or  with  evidence  of 
arcing  or  overheating). 

Exposure  to  flames.  Identify  employees 
exposed  to  hazards  from  flames.  Factors  to 
consider  include: 

•  The  proximity  of  employees  to  open 
flames,  and 

•  For  flammable  material  in  the  work  area, 
whether  there  is  a  reasonable  likelihood  that 
an  electric  arc  or  an  open  flame  can  ignite  the 
material. 

Probability  that  an  electric  arc  will  occur. 
Identify  employees  exposed  to  electric-arc 
hazards.  The  Occupational  Safety  and  Health 
Administration  will  consider  an  employee 
exposed  to  electric-arc  hazards  if  there  is  a 
reasonable  likelihood  that  an  electric  arc  will 
occur  in  the  employee’s  work  area,  in  other 
words,  if  the  probability  of  such  an  event  is 
higher  than  it  is  for  the  normal  operation  of 
enclosed  equipment.  Factors  to  consider 
include: 

•  For  energized  circuit  parts  not  guarded 
or  insulated,  whether  conductive  objects  can 


’  Flame-resistant  clothing  includes  clothing  that 
is  inherently  flame  resistant  and  clothing 
chemically  treated  with  a  flame  retardant.  (See 
ASTM  Fl506-10a,  Standard  Performance 
Specification  for  Flame  Resistant  Textile  Materials 
for  Wearing  Apparel  for  Use  by  Electrical  Workers 
Exposed  to  Momentary  Electric  Arc  and  Related 
Thermal  Hazards,  and  ASTM  Fl  891-1 2  Standard 
Specification  for  Arc  and  Flame  Resistant 
Rainwear.) 
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come  too  close  to  or  fall  onto  the  energized 
parts, 

•  For  exposed,  energized  circuit  parts, 
whether  the  employee  is  closer  to  the  part 
than  the  minimum  approach  distance 
established  by  the  employer  (as  permitted  by 
§1926.960(c)(l)(iii)). 


•  Whether  the  operation  of  electric 
equipment  with  sliding  parts  that  could  fault 
during  operation  is  part  of  the  normal 
operation  of  the  equipment  or  occurs  dming 
servicing  or  maintenance,  and 

•  For  energized  electric  equipment, 
whether  there  is  evidence  of  impending 


failure,  such  as  evidence  of  arcing  or 
overheating. 

B.  Examples 

Table  1  provides  task-based  examples  of 
exposure  assessments. 


Table  1— Example  Assessments  for  Various  Tasks 


Task 

Is  employee  exposed 
to  flame  or  electric- 
arc  hazard? 

Normal  operation  of  enclosed  equipment,  such  as  closing 

The  employer  properly  installs  and  maintains  enclosed 

No. 

or  opening  a  switch. 

equipment,  and  there  is  no  evidence  of  impending  fail- 

There  is  evidence  of  arcing  or  overheating . 

Yes. 

Parts  of  the  equipment  are  loose  or  sticking,  or  the  equip¬ 
ment  otherwise  exhibits  signs  of  lack  of  maintenance. 

Yes. 

Servicing  electric  equipment,  such  as  racking  in  a  circuit  breaker  or  replacing  a  switch  . 

Yes. 

Inspection  of  electric  equipment  with  exposed  energized 

The  employee  is  not  holding  conductive  objects  and  re- 

No. 

parts. 

mains  outside  the  minimum  approach  distance  estab¬ 
lished  by  the  employer. 

The  employee  is  holding  a  conductive  object,  such  as  a 
flashlight,  that  could  fall  or  otherwise  contact  energized 
parts  (irrespective  of  whether  the  employee  maintains 
the  minimum  approach  distance). 

Yes. 

The  employee  is  closer  than  the  minimum  approach  dis¬ 
tance  established  by  the  employer  (for  example,  when 
wearing  rubber  insulating  gloves  or  rubber  insulating 
gloves  and  sleeves). 

Yes. 

Using  open  flames,  for  example,  in  wiping  cable  splice  sleeves . 

Yes. 

III.  Protection  Against  Burn  Injury 

A.  Estimating  Available  Heat  Energy 

Calculation  methods.  Paragraph  (g)(2)  of 
§  1926.960  provides  that,  for  each  employee 
exposed  to  an  electric-arc  hazard,  the 
employer  must  make  a  reasonable  estimate  of 
tbe  heat  energy  to  which  the  employee  would 
be  exposed  if  an  arc  occurs.  Table  2  lists 
various  methods  of  calculating  values  of 


available  heat  energy  from  an  electric  circuit. 
The  Occupational  Safety  and  Health 
Administration  does  not  endorse  any  of  these 
specific  methods.  Each  method  requires  the 
input  of  various  parameters,  such  as  fault 
current,  the  expected  length  of  the  electric 
arc,  the  distance  from  the  arc  to  the 
employee,  and  the  clearing  time  for  the  fault 
(that  is,  the  time  the  circuit  protective 
devices  take  to  open  the  circuit  and  clear  the 


fault).  The  employer  can  precisely  determine 
some  of  these  parameters,  such  as  the  fault 
current  and  the  clearing  time,  for  a  given 
system.  The  employer  will  need  to  estimate 
other  parameters,  such  as  the  length  of  the 
arc  and  the  distance  between  the  arc  and  the 
employee,  because  such  parameters  vary 
widely. 


Table  2— Methods  of  Calculating  Incident  Heat  Energy  From  an  Electric  Arc 


1.  standard  for  Electrical  Safety  Requirements  for  Employee  Workplaces,  NFPA  70E-2012,  Annex  D,  “Sample  Calculation  of  Flash  Protection 
Boundary.” 

2.  Doughty,  T.E.,  Neal,  T.E.,  and  Floyd  II,  H.L.,  “Predicting  Incident  Energy  to  Better  Manage  the  Electric  Arc  Hazard  on  600  V  Power  Distribu¬ 
tion  Systems,”  Record  of  Conference  Papers  IEEE  IAS  45th  Annual  Petroleum  and  Chemical  Industry  Conference,  September  28—30,  1998. 

3.  Guide  for  Performing  Arc-Flash  Hazard  Calculations,  IEEE  Std  1584-2002,  1584a — 2004  (Amendment  1  to  IEEE  Std  1584-2002),  and 
1584b-2011  (Amendment  2:  Changes  to  Clause  4  of  IEEE  Std  1584-2002).* 

4.  ARCPRO,  a  commercially  available  software  program  developed  by  Kinectrics,  Toronto,  ON,  CA. 

‘This  appendix  refers  to  IEEE  Std  1584-2002  with  both  amendments  as  IEEE  Std  1584b-2011. 


Tho  amount  of  heat  energy  calculated  by 
any  of  the  methods  is  approximatelyinversely 
proportional  to  the  .square  of  tho  distance 
between  the  employee  and  the  arc.  In  other 
words,  if  tho  employee  is  very  clo.se  to  tho 
arc,  the  heat  energy  is  very  high;  but  if  tbe 


employee  is  just  a  few  more  centimeters 
away,  the  heat  energy  drops  .substantially. 
'I’hus,  estimating  the  distance  from  the  arc  to 
the  employee  is  key  to  protecting  employees. 

Tho  employer  must  select  a  method  of 
estimating  incident  heat  energy  that  provides 


a  rea.sonahlo  estimate  of  incident  heat  energy 
for  the  expo.sure  involved.  Table  3  shows 
which  methods  provide  reasonable  estimates 
for  various  expo.sures. 


Table  3— Selecting  a  Reasonable  Incident-Energy  Calculation  Method  ^ 


Incident-energy  calculation  method 

600  V  and  Less^ 

601  V  to  15  kV2 

More  than  15  kV 

1cl> 

30a 

3a>b 

ICl) 

3<l)a 

3<l)b 

10 

3<l>a 

3(bb 

NFPA  70E-2012  Annex  D  (Lee  equation)  . 

Y-C 

Y 

N 

Y-C 

Y-C 

N 

N3 

N3 

N3 
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Table  3— Selecting  a  Reasonable  Incident-Energy  Calculation  Method  ■'—Continued 


Incident-energy  calculation  method 

600  V  and  Less  2 

601  V  to  15  kV2 

More  than  15  kV 

Id) 

3<l>a 

3d)b 

1«D 

3d)a 

3<l)b 

10 

3d>a 

3<J)b 

Doughty,  Neal,  and  Floyd  . 

Y-C 

Y 

B 

N 

N 

N 

N 

n 

N 

IEEE  Std  1584b-2011  . 

Y 

N 

HH 

N 

ARCPRO  . 

Y 

MM 

u 

m 

MM 

MM 

Y 

Y4 

Key: 

10:  Single-phase  arc  in  open  air 

30a:  Three-phase  arc  in  open  air 

SOb:  Three-phase  arc  in  an  enclosure  (box) 

Y:  Acceptable;  produces  a  reasonable  estimate  of  incident  heat  energy  from  this  type  of  electric  arc 

N:  Not  acceptable:  does  not  produce  a  reasonable  estimate  of  incident  heat  energy  from  this  type  of  electric  arc 

Y-C:  Acceptable;  produces  a  reasonable,  but  conservative,  estimate  of  incident  heat  energy  from  this  type  of  electric  arc. 

Notes:'' Although  the  Occupational  Safety  and  Health  Administration  will  consider  these  methods  reasonable  for  enforcement  purposes  when 
employers  use  the  methods  in  accordance  with  this  table,  employers  should  be  aware  that  the  listed  methods  do  not  necessarily  result  in  esti¬ 
mates  that  will  provide  full  protection  from  internal  faults  in  transformers  and  similar  equipment  or  from  arcs  in  underground  manholes  or  vaults. 

2  At  these  voltages,  the  presumption  is  that  the  arc  is  three-phase  unless  the  employer  can  demonstrate  that  only  one  phase  is  present  or  that 
the  spacing  of  the  phases  is  sufficient  to  prevent  a  multiphase  arc  from  occurring. 

3  Although  the  Occupational  Safety  and  Health  Administration  will  consider  this  method  acceptable  for  purposes  of  assessing  whether  incident 
energy  exceeds  2.0  cal/cm^,  the  results  at  voltages  of  more  than  15  kilovolts  are  extremely  conservative  and  unrealistic. 

‘’The  Occupational  Safety  and  Health  Administration  will  deem  the  results  of  this  method  reasonable  when  the  employer  adjusts  them  using 
the  conversion  factors  for  three-phase  arcs  in  open  air  or  in  an  enclosure,  as  indicated  in  the  program’s  instructions. 


Selecting  a  reasonable  distance  from  the 
employee  to  the  arc.  In  estimating  available 
heat  energy,  the  employer  must  make  some 
reasonable  assumptions  about  how  far  the 
employee  will  be  from  the  electric  arc.  Table 
4  lists  reasonable  distances  from  the 
employee  to  the  electric  arc.  The  distances  in 


Table  4  are  consistent  with  national 
consensus  standards,  such  as  the  Institute  of 
Electrical  and  Electronic  Engineers’  National 
Electrical  Safety  Code,  ANSI/IEEE  C2-2012, 
and  IEEE  Guide  for  Performing  Arc-Flash 
Hazard  Calculations,  IEEE  Std  1584b-2011. 
The  employer  is  free  to  use  other  reasonable 


distances,  but  must  consider  equipment 
enclosure  size  and  the  working  distance  to 
the  employee  in  selecting  a  distance  from  the 
employee  to  the  arc.  The  Occupational  Safety 
and  Health  Administration  will  consider  a 
distance  reasonable  when  the  employer  bases 
it  on  equipment  size  and  working  distance. 


Table  4— Selecting  a  Reasonable  Distance  from  the  Employee  to  the  Electric  Arc 


Class  of  equipment 

Single-phase  arc  mm 
(inches) 

Three-phase  arc 
mm 

(inches) 

Cable  . 

NA* . 

Low  voltage  MCCs  and  panelboards . 

NA  . 

455  (18) 

Low-voltage  switchgear . 

NA  . 

610  (24) 

5-kV  switchgear . 

NA  . 

910(36) 

15-kV  switchgear . 

NA  . 

910  (36) 

Single  conductors  in  air  (up  to  46  kilovolts),  work  with  rubber  insulating  gloves 

380  (15)  . 

NA 

Single  conductors  in  air,  work  with  live-line  tools  and  live-line  barehand  work  .. 

MAD-(2xk\A(2.54)  . 

(MAD-(2x/cW10))'’ 

NA 

*  NA  =  not  applicable. 

■’The  terms  in  this  equation  are: 

MAD  =  The  applicable  minimum  approach  distance,  and 
kV  =  The  system  voltage  in  kilovolts. 


Selecting  a  reasonable  arc  gap.  For  a 
single-phase  arc  in  air,  the  electric  arc  will 
almost  always  occur  when  an  energized 
conductor  approaches  too  close  to  ground. 
Thus,  an  employer  can  determine  the  arc  gap, 
or  arc  length,  for  these  exposures  by  the 
dielectric  strength  of  air  and  the  voltage  on 
the  line.  The  dielectric  .strength  of  air  is 
apjuoximately  10  kilovolts  for  every  2.'j.4 
millimeters  (1  inch).  For  example,  at  50 


kilovolts,  the  arc  gap  would  bo  50  -i- 10  x  25.4 
(or  50  X  2.54),  which  equals  127  millimeters 
(5  inches). 

For  three-phase  arcs  in  open  air  and  in 
enclosures,  the  arc  gap  will  generally  be 
dependent  on  the  spacing  between  parts 
energized  at  different  electrical  potentials. 
Documents  such  as  IEEE  Std  1584l)-2011 
j)rovide  information  on  these  di.stances. 
I'imployers  may  select  a  reasonable  arc  gap 


from  Table  5,  or  they  may  select  any  other 
reasonable  arc  gap  based  on  sparkover 
distance  or  on  the  spacing  between  (1)  live 
parts  at  different  potentials  or  (2)  live  parts 
and  grounded  parts  (for  example,  bus  or 
conductor  spacings  in  equipment).  In  any 
event,  the  emjjloyer  must  u.se  an  estimate 
that  nuisonably  r(;.semble.s  the  ac;tual 
exj)osure.s  fac:ed  by  the  emph)ye(!. 


Table  5— Selecting  a  Reasonable  Arc  Gap 


Class  of  equipment 

Single-phase  arc  mm 
(inches) 

Three-phase  arc  mm  ’ 
(inches) 

Cable  . 

NA2  . 

13  (0.5) 

Low  voltage  MCCs  and  panelboards . 

NA  . 

25  (1.0) 

Low-voltage  switchgear . 

NA  . 

32  (1.25) 

5-kV  switchgear . 

NA  . 

104  (4.0) 

15-k\/  switchgear . 

NA  . 

152  (6.0) 

Single  conductors  in  air,  15  kV  and  less  . 

51  (2.0)  . 

Phase  conductor  spacings. 
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Table  5— Selecting  a  Reasonable  Arc  Gap— Continued 


Class  of  equipment 

Single-phase  arc  mm 
(inches) 

Three-phase  arc  mm  ’ 
(inches) 

Single  conductor  in  air,  more  than  1 5  kV  . 

Voltage  in  kV  x  2.54 . 

(Voltage  in  kV  x  0.1),  but  no  less  than  51  mm  (2 

Phase  conductor  spacings. 

inches) 

1  Source:  IEEE  Std  1584b-2011. 
2NA  =  not  applicable. 


Making  estimates  over  multiple  system 
areas.  The  employer  need  not  estimate  the 
heat-energy  exposure  for  every  job  task 
performed  by  each  employee.  Paragraph 
(g)(2)  of  §  1926.960  permits  the  employer  to 
make  broad  estimates  that  cover  multiple 
system  areas  provided  that:  (1)  The  employer 
uses  reasonable  assumptions  about  tbe 
energy-exposure  distribution  throughout  the 
system,  and  (2)  the  estimates  represent  the 
maximum  exposure  for  those  areas.  For 
example,  the  employer  can  use  the  maximum 
fault  current  and  clearing  time  to  cover 
several  system  areas  at  once. 

Incident  heat  energy  for  single-phase-to- 
ground  exposures.  Table  6  and  Table  7 
])rovide  incident  heat  energy  levels  for  n])en- 
air,  ))ha.se-to-ground  electric-arc;  exposures 
typic:al  for  overhead  systems.^  'Table  (> 
jircisents  estimates  of  available  energy  for 
(smjcloyecis  using  rubber  insulating  gloves  to 
jcerlorm  work  on  overhciad  systems  ojxirating 
at  4  to  4(>  kilovolts.  'The  table  assumes  that 
Ibc!  employee!  will  bc!  UHO  millimeters  (1,') 
inches)  from  the  cilectric  arc,  which  is  a 
reasonable!  estimate!  for  rnbbe!!  insulating 
glove!  work.  'Table  6  also  assnmeis  that  the  eire: 
le!ngth  e!e|nals  the  sj)arkover  eiistane:e!  for  the 
maximum  transient  ovcirvoltage  of  e!eie;h 
voltage!  range.'*  'To  use  tbe  table,  an  e!mj)loyer 


would  use  the  voltage,  maximum  fault 
current,  and  maximum  clearing  time  for  a 
system  area  and,  using  the  appropriate 
voltage  range  and  fault-current  and  clearing¬ 
time  values  corresponding  to  the  next  higher 
values  listed  in  the  table,  select  the 
appropriate  heat  energy  (4,  5,  8,  or  12  cal/ 
cm2)  from  the  table.  For  example,  an 
employer  might  have  a  12,470-volt  power 
line  supplying  a  system  area.  The  power  line 
can  supply  a  maximum  fault  current  of  8 
kiloamperes  with  a  maximum  clearing  time 
of  10  cycles?.  For  rubber  glove  work,  this 
system  falls  in  the  4.0-to-l 5.0-kilovolt  range; 
the  ncixt-higher  fault  curremt  is  10  kA  (the 
sexsond  row  in  that  voltage!  range);  and  the 
e:le!aring  time  is  under  18  e;ye;les  (the  first 
e;olnmn  to  the  right  of  the  fault  e;nrre!nt 
e:olnmn).  Thus,  the  available!  he!at  e!ne!rgy  for 
this  part  of  the  syste!m  will  be!  4  e;al/e:m2  or 
le!ss  (from  the!  e:olnmn  beuieling),  and  the! 
e!m))loye!r  e:onlel  se!le!e:l  prote!e;tion  with  a  5- 
e:al/e:m2  niting  to  me!et  (?  1  !)2(i.!M)0(g)(5). 
Alte!rnative!ly,  an  e!m])loye!r  e;onl(l  .se!le!ct  ti 
base!  ine;iele!nt-e!ne!rgy  value!  and  e!nsnre  that 
the!  e;le!aring  time!S  for  e!iie;b  voltage!  range!  and 
faidt  e:nrre!nt  liste!el  in  the!  table!  do  not  e!xe:e!e!d 
the!  e;orre!S])oneling  e:le!aring  time!  s[)e!e:ifie!d  in 
the!  table!.  Tor  e!xample!,  an  e!mploye!r  that 
jerovides  e!mple)yee!S  with  ares-lhisb  jerotexstive! 


equipment  rated  at  8  cal/cm^  can  use  the 
table  to  determine  if  any  system  area  exceeds 
8  cal/cm2  by  checking  the  clearing  time  for 
the  highest  fault  current  for  each  voltage 
range  and  ensuring  that  the  clearing  times  do 
not  exceed  the  values  specified  in  the  8-cal/ 
cm2  column  in  the  table. 

Table  7  presents  similar  estimates  for 
employees  using  live-line  tools  to  perform 
work  on  overhead  systems  operating  at 
voltages  of  4  to  800  kilovolts.  'The  table 
assumes  that  the  arc  Icxigth  will  be  equal  to 
the  sparkover  distance'*  and  that  the 
(!mployee  will  be  a  distance  from  tlu!  arc 
(!()nal  to  the  minimum  a))proach  distance! 
minus  twice  the  sjiarkover  distance. 

'Tb(!  (!m])loyer  will  n(X!d  to  ii.si!  otb(!r 
m(!thods  for  (!slimating  available!  b(!al  e!ne!rgy 
in  sitiiiitieens  neet  aelelr(!sse!el  by  'Table!  (i  eir 
'Table!  7.  'The!  e:ale:idation  me!tbods  lisleiel  in 
'Table!  2  iind  the!  gnielane:e!  ])roviele!d  iti  'Table! 

:t  will  he!l|)  e!m])le)ye!rs  ele)  Ibis.  Feir  e!X<'im])le!, 
e!m))le)ye!rs  e;an  use!  IFTiF  .Stel  1584b  2011  to 
(!stimate!  the!  availtible!  Iie!al  e!ne!rgy  (anel  tee 
S(!le!e:l  apj)re)|)ri(d(!  ))re)te!e:tive!  e!e|ni|)me!nt)  leir 
many  sj)e!e:ifie:  eieenelitiems,  ine:lnding  le)we!r- 
veillage!,  j)ba.se!-te)-pbase!  are;,  anei  e!ne;lei.se!ei  ;ire; 
e!xj)e)snres. 


Table  6— Incident  Heat  Energy  for  Various  Fault  Currents,  Clearing  Times,  and  Voltages  of  4.0  to  46.0 
kV:  Rubber  Insulating  Glove  Exposures  Involving  Phase-to-Ground  Arcs  in  Open  Air  Only*  i  * 


Voltage  range  (kV)  ** 

Fault  current 
(kA) 

Maximum  ciearing  time  (cycles) 

4  cal/cm^ 

5  cal/cm2 

8  cal/cm^ 

12  cal/cm^ 

4.0  to  15.0 . 

5 

46 

58 

92 

138 

10 

18 

22 

36 

54 

15 

10 

12 

20 

30 

20 

6 

8 

13 

19 

15.1  to  25.0  . 

5 

28 

34 

55 

83 

10 

11 

14 

23 

34 

15 

7 

8 

13 

20 

20 

4 

5 

9 

13 

25.1  to  36.0 . 

5 

21 

26 

42 

62 

10 

9 

11 

18 

26 

15 

5 

6 

10 

16 

20 

4 

4 

11 

36.1  to  46.0  . 

5 

16 

20 

48 

10 

7 

9 

21 

15 

4 

5 

13 

20 

3 

4 

9 

Notes: 

‘This  table  is  for  open-air,  phase-to-ground  electric-arc  exposures.  It  is  not  for  phase-to-phase  arcs  or  enclosed  arcs  (arc  in  a  box). 


2  The  Occupational  Safety  and  Health 
Administration  used  metric  values  to  calculate  the 
clearing  times  in  Table  6  and  Table  7.  An  employer 
may  use  English  units  to  calculate  clearing  times 
instead  even  though  the  results  will  differ  slightly. 


2  The  Occupational  Safety  and  Health 
Administration  based  this  assxunption,  which  is 
more  conservative  than  the  arc  length  specified  in 
Table  5,  on  Table  410-2  of  the  2012  NESC. 

■*  The  dielectric  strength  of  air  is  about  10 
kilovolts  for  every  25.4  millimeters  (1  inch).  Thus, 


the  employer  can  estimate  the  arc  length  in 
millimeters  to  be  the  phase-to-groimd  voltage  in 
kilovolts  multiplied  by  2.54  (or  voltage  (in 
kilovolts)  X  2.54). 
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■^The  table  assumes  that  the  employee  will  be  380  mm  (15  in.)  from  the  electric  arc.  The  table  also  assumes  the  arc  length  to  be  the 
sparkover  distance  for  the  maximum  transient  overvoltage  of  each  voltage  range  (see  Appendix  B  to  this  subpart),  as  follows: 

4.0  to  15.0  kV  51  mm  (2  in.) 

15.1  to  25.0  kV  102  mm  (4  in.) 

25.1  to  36.0  kV  152  mm  6  in.) 

36.1  to  46.0  kV  229  mm  (9  in.) 

^The  Occupational  Safety  and  Health  Administration  caiculated  the  values  in  this  table  using  the  ARCPRO  method  listed  in  Table  2. 

**The  voltage  range  Is  the  phase-to-phase  system  voltage. 

Table  7— Incident  Heat  Energy  for  Various  Fault  Currents,  Clearing  Times,  and  Voltages:  Live-Line  Tool 
Exposures  Involving  Phase-to-Ground  Arcs  in  Open  Air  Only*  +  *  # 


Voltage  range 
(kV)“ 

Fault  current 

Maximum  clearing  time  (cycles) 

(kA) 

4  cal/cm2 

5  cal/cm2 

8  cal/cm2 

1 2  cal/cm2 

4.0  to  15.0  . 

5 

197 

246 

394 

591 

10 

73 

92 

147 

220 

15 

39 

49 

78 

117 

20 

24 

31 

49 

73 

15.1  to  25.0 . 

5 

197 

246 

394 

591 

10 

75 

94 

150 

225 

15 

41 

51 

82 

122 

20 

26 

33 

52 

78 

25.1  to  36.0  . 

5 

138 

172 

275 

413 

10 

53 

66 

106 

159 

15 

30 

37 

59 

89 

20 

19 

24 

38 

58 

36.1  to  46.0  . 

5 

129 

161 

257 

386 

10 

51 

64 

102 

154 

15 

29 

36 

58 

87 

20 

19 

24 

38 

57 

46.1  to  72.5  . 

20 

18 

23 

36 

55 

30 

10 

13 

20 

30 

40 

6 

8 

13 

19 

50 

4 

6 

9 

13 

72.6  to  121.0  . 

20 

10 

12 

20 

30 

30 

6 

7 

11 

17 

40 

4 

5 

7 

11 

50 

3 

3 

5 

8 

121.1  to  145.0  . 

20 

12 

15 

24 

35 

30 

7 

9 

15 

22 

40 

5 

6 

10 

15 

50 

4 

5 

8 

11 

145.1  to  169.0  . 

20 

12 

15 

24 

36 

30 

7 

9 

15 

22 

40 

5 

7 

10 

16 

50 

4 

5 

8 

12 

169.1  to  242.0  . 

20 

13 

17 

27 

40 

30 

8 

10 

17 

25 

40 

6 

7 

12 

17 

50 

4 

5 

9 

13 

242.1  to  362.0  . 

20 

25 

32 

51 

76 

30 

16 

19 

31 

47 

40 

14 

22 

33 

50 

10 

16 

25 

362.1  to  420.0  . 

20 

15 

25 

37 

30 

10 

15 

23 

40 

7 

11 

16 

50 

5 

8 

12 

420.1  to  550.0  . 

20 

23 

29 

47 

70 

30 

14 

18 

29 

43 

40 

10 

13 

20 

30 

50 

8 

9 

15 

23 

550.1  to  800.0  . 

20 

25 

31 

50 

75 

30 

15 

19 

31 

46 

40 

11 

13 

21 

32 

50 

8 

10 

16 

24 

Notes: 

‘This  table  is  for  open-air,  phase-to-ground  electric-arc  exposures.  It  is  not  for  phase-to-phase  arcs  or  enciosed  arcs  (arc  in  a  box). 

■^The  table  assumes  the  arc  length  to  be  the  sparkover  distance  for  the  maximum  phase-to-ground  voltage  of  each  voltage  range  (see  Appen¬ 
dix  B  to  this  subpart).  The  table  also  assumes  that  the  employee  will  be  the  minimum  approach  distance  minus  twice  the  arc  length  from  the 
electric  arc. 

^The  Occupational  Safety  and  Health  Administration  calculated  the  values  in  this  table  using  the  ARCPRO  method  listed  in  Table  2. 

*For  voltages  of  more  than  72.6  kV,  employers  may  use  this  table  only  when  the  minimum  approach  distance  established  under 
§  1926.960(c)(1)  is  greater  than  or  equal  to  the  following  values: 
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72.6  to  121.0  kV  1.02  m 

121.1  to  145.0  kV  1.16  m 

145.1  to  169.0  kV  1.30  m 

169.1  to  242.0  kV  1.72  m 

242.1  to  362.0  kV  2.76  m 

362.1  to  420.0  kV  2.50  m 

420.1  to  550.0  kV  3.62  m 

550.1  to  800.0  kV  4.83  m 

**The  voltage  range  is  the  phase-to-phase  system  voltage. 


li.  Selecting  Protective  Clothing  and  Other 
Protective  hqii  i pmen t 

Paragraph  {g)(5)  of  §  1 926.960  rorjuiros 
cniployor.s,  in  certain  .situations,  to  select 
protective  clothing  and  other  protective 
equipment  with  an  arc  rating  that  is  greater 
than  or  equal  to  the  incident  heat  energy 
estimated  under  §  1926.960(g)(2).  Based  on 
laboratory  testing  required  by  ASTM  F1506- 
10a,  the  expectation  is  that  protective 
clothing  with  an  arc  rating  equal  to  the 
estimated  incident  heat  energy  will  be 
capable  of  preventing  second-degree  burn 
injury  to  an  employee  exposed  to  that 
incident  heat  energy  from  an  electric  arc. 
Note  that  actual  electric-arc  exposures  may 
be  more  or  less  severe  than  the  estimated 
value  because  of  factors  such  as  arc 
movement,  arc  length,  arcing  from  reclosing 
of  the  system,  secondary  fires  or  explosions, 
and  weather  conditions.  Additionally,  for  arc 
rating  based  on  the  fabric’s  arc  thermal 
performance  value®  (ATPV),  a  worker 
exposed  to  incident  energy  at  the  arc  rating 
has  a  50- percent  chance  of  just  barely 

For  any  estimated  incident  heat  energy  . 

If  the  estimated  incident  heat  energy  does 
cal/cm^. 


Paragraph  (g)(5)(ii)  of  §  1926.960  provides 
that  arc-rated  protection  is  not  necessary  for 
the  employee’s  feet  when  the  employee  is 


roc:oiving  a  sef:ond-degroe  burn.  Thereforo,  it 
is  ))ossihlo  (although  not  likely)  that  an 
emjjloyee  will  sustain  a  second-degree  (or 
worse)  burn  wearing  clothing  conforming  to 
§  1 926.960(g)(5)  under  certain  circaimstances. 
However,  reasonable  employer  estimates  and 
maintaining  appropriate  minimum  approach 
distances  for  employees  should  limit  burns  to 
relatively  small  burns  that  just  barely  extend 
beyond  the  epidermis  (that  is,  just  barely  a 
second-degree  burn).  (Consequently, 
protective  clothing  and  other  protective 
equipment  meeting  §  1926.960(g)(5)  will 
provide  an  appropriate  degree  of  protection 
for  an  employee  exposed  to  electric-arc 
hazards. 

Paragraph  (g)(5)  of  §  1926.960  does  not 
require  arc-rated  protection  for  exposures  of 
2  cal/cm^  or  less.  Untreated  cotton  clothing 
will  reduce  a  2-cal/cm2  exposure  below  the 
1.2-  to  1.5-cal/cm2  level  necessary  to  cause 
burn  injury,  and  this  material  should  not 
ignite  at  such  low  heat  energy  levels. 
Although  §  1926.960(g)(5)  does  not  require 
clothing  to  have  an  arc  rating  when 
exposures  are  2  cal/cm^  or  less. 


wearing  heavy-duty  work  shoes  or  boots. 
Finally,  §  1926.960(g)(5)(iii),  (g)(5)(iv),  and 


§  l!t26. 960(g)(4)  recpiinis  the  outer  layer  of 
clothing  to  he  flame;  resistant  under  certain 
conditions,  even  when  the  e.stimated  incident 
hf)at  energy  is  less  than  2  c;al/c:m^,  as 
discussed  later  in  this  appendix. 

Additionally,  it  is  especially  important  to 
en.sure  that  employees  do  not  wear 
undergarments  made  from  fabrics  listed  in 
the  note  to  §  1926.960(g)(3)  even  when  the 
outer  layer  is  flame  resistant  or  arc  rated. 
These  fabrics  can  melt  or  ignite  easily  when 
an  electric  arc  occurs.  Logos  and  name  tags 
made  from  non-flame-resistant  material  can 
adversely  affect  the  arc  rating  or  the  flame- 
resistant  characteristics  of  arc-rated  or  flame- 
resistant  clothing.  Such  logos  and  name  tags 
may  violate  §  1926.960(g)(3),  (g)(4),  or  (g)(5). 

Paragraph  (g)(5)  of  §  1926.960  requires  that 
arc-rated  protection  cover  the  employee’s 
entire  body,  with  limited  exceptions  for  the 
employee’s  hands,  feet,  face,  and  head. 
Paragraph  (g)(5)(i)  of  §  1926.960  provides  that 
arc-rated  protection  is  not  necessary  for  the 
employee’s  hands  under  the  following 
conditions: 


(g)(5)(v)  require  arc-rated  head  and  face 
protection  as  follows: 


.  When  the  employee  is  wearing  rubber  insulating  gloves  with  protectors 

not  exceed  14  When  the  employee  is  wearing  heavy-duty  leather  work  gloves  with  a  weight 
of  at  least  407  gm/m^  (12  oz/yd^) 


Minimum  head  and  face  protection 

Exposure 

None* 

Arc-rated  faceshield  with  a 
minimum  rating  of  8  cal/cm^* 

Arc-rated  hood  or 
faceshield  with 
balaclava 

Single-phase,  open  air . 

Three-phase  . 

2-8  cal/cm2 . 

2-4  cal/cm2 . 

9-12  cal/cm2 . 

5-8  cal/cm2 . 

13  cal/2  or  higher.^ 

9  cal/cm^  or  higher.^ 

‘These  ranges  assume  that  employees  are  wearing  hardhats  meeting  the  specifications  in  §1910.135  or  §  1926.100(b)(2),  as  applicable. 

+  The  arc  rating  must  be  a  minimum  of  4  cal/cm^  less  than  the  estimated  incident  energy.  Note  that  §1926.960(g)(5)(v)  permits  this  type  of 
head  and  face  protection,  with  a  minimum  arc  rating  of  4  cal/cm^  less  than  the  estimated  incident  energy,  at  any  incident  energy  level. 

-Note  that  §  1926.960(g)(5)  permits  this  type  of  head  and  face  protection  at  any  incident  energy  level. 


rV.  Protection  Against  Ignition 

Paragraph  (g)(3)  of  §  1926.960  prohibits 
clothing  that  could  melt  onto  an  employee’s 
skin  or  that  could  ignite  and  continue  to  burn 
when  exposed  to  flames  or  to  the  available 
heat  energy  estimated  by  the  employer  under 
§  1926.960(g)(2).  Meltable  fabrics,  such  as 
acetate,  nylon,  polyester,  and  polypropylene. 


®  ASTM  Fl  506-1  Oa  defines  “arc  thermal 
performance  value”  as  “the  incident  energy  on  a 
material  or  a  multilayer  system  of  materials  that 
results  in  a  50%  probability  that  sufficient  heat 
transfer  through  the  tested  specimen  is  predicted  to 
cause  the  onset  of  a  second-degree  skin  burn  injury 
based  on  the  Stoll  [footnote]  curve,  cal/cm^.”  The 


even  in  blends,  must  be  avoided.  When  these 
fibers  melt,  they  can  adhere  to  the  skin, 
thereby  transferring  heat  rapidly, 
exacerbating  burns,  and  complicating 
treatment.  These  outcomes  can  result  even  if 
the  meltable  fabric  is  not  directly  next  to  the 
skin.  The  remainder  of  this  section  focuses 
on  the  prevention  of  ignition. 


footnote  to  this  definition  reads:  “Derived  from: 
Stoll,  A.M.,  and  Chianta,  M.A.,  'Method  and  Rating 
System  for  Evaluations  of  Thermal  Protection,’ 
Aerospace  Medicine,  Vol  40, 1969,  pp.  1232-1238 
and  Stoll  A.M.,  and  Chianta,  M.A.,  ‘Heat  Transfer 
through  Fabrics  as  Related  to  Thermal  Injury,’ 


Paragraph  (g)(5)  of  §  1926.960  generally 
requires  protective  clothing  and  other 
protective  equipment  with  an  arc  rating 
greater  than  or  equal  to  the  employer’s 
estimate  of  available  heat  energy.  As 
explained  earlier  in  this  appendix,  untreated 
cotton  is  usually  acceptable  for  exposures  of 
2  cal/cm^  or  less.®  If  the  exposure  is  greater 
than  that,  the  employee  generally  must  wear 


Transactions — New  York  Academy  of  Sciences,  Vol 
33(7),  Nov.  1971,  pp.  649-670.” 

“See  §  1926.960(g)(4)(i),  (g)(4)(ii),  and  (g)(4)(iii) 
for  conditions  under  which  employees  must  wear 
flame-resistant  clothing  as  the  outer  layer  of 
clothing  even  when  the  incident  heat  energy  does 
not  exceed  2  cal/cm^. 
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flamo-rosistiint  clothing  with  a  siiitahlo  arc 
rating  in  accordanco  with  §  1  !t2(i.9()()(g)(4) 
and  (g)(5).  However,  even  if  an  einjjloyeji  is 
wearing  a  layer  of  flame-resistant  clothing, 
th(!re  are  cnrcnmstances  under  which 
flaininahle  laycirs  of  clothing  wonld  he 
nneoverod,  and  an  electric  arc  coidd  ignite 
tluiin.  For  examjjle,  clothing  ignition  is 
))ossihle  if  the  ein])loyee  is  wearing 
naminahle  clothing  under  the  flame-resistant 
clothing  and  the  underlayer  is  iincov(!red 
hecanse  of  an  opeming  in  the  flame-resistant 
clothing,  rhns,  for  pnrj)oses  of 
S  1!)2().9()()(g)(3),  it  is  imj)ortant  for  the 
(;m])loyer  to  consider  the  ])ossihility  of 
clothing  ignition  even  when  an  employee  is 
wearing  flame-resistant  clothing  with  a 
suitable  arc  rating. 

Under  §  1926.960(g)(3),  employees  may  not 
wear  flammable  clothing  in  conjunction  with 
flame-resistant  clothing  if  the  flammable 
clothing  poses  an  ignition  hazard.^  Although 
outer  flame-resistant  layers  may  not  have 
openings  that  expose  flammable  inner  layers, 
when  an  outer  flame-resistant  layer  wovdd  be 
unable  to  resist  breakopen,®  the  next  (inner) 
layer  must  be  flame-resistant  if  it  could 
ignite. 

Non-flame-resistant  clothing  can  ignite 
even  when  the  heat  energy  from  an  electric 
arc  is  insufficient  to  ignite  the  clothing.  For 
example,  nearby  flames  can  ignite  an 
employee’s  clothing:  and,  even  in  the 
absence  of  flames,  electric  arcs  pose  ignition 
hazards  beyond  the  hazard  of  ignition  from 
incident  energy  under  certain  conditions.  In 
addition  to  requiring  flame-resistant  clothing 
when  the  estimated  incident  energy  exceeds 
2.0  cal/cm^,  §  1926.960(g)(4)  requires  flame- 
resistant  clothing  when:  The  employee  is 
exposed  to  contact  with  energized  circuit 
parts  operating  at  more  than  600  volts 
(§  1926.960(g)(4)(i)),  an  electric  arc  could 
ignite  flammable  material  in  the  work  area 
that,  in  turn,  could  ignite  the  employee’s 
clothing  (§  1926.960(g)(4)(ii)),  and  molten 
metal  or  electric  arcs  from  faulted  conductors 
in  the  work  area  could  ignite  the  employee’s 
clothing  (§  1926.960(g)(4)(iii)).  For  example, 
grounding  conductors  can  become  a  source  of 
heat  energy  if  they  cannot  carry  fault  current 
without  failime.  The  employer  must  consider 
these  possible  sources  of  electric  arcs®  in 
determining  whether  the  employee’s  clothing 
could  ignite  under  §  1926.960(g)(4)(iii). 

Appendix  F  to  Subpart  V  of  Part  1926 — 
Work-Positioning  Equipment  Inspection 
Guidelines 

I.  Body  Belts 

Inspect  body  belts  to  ensure  that: 

A.  The  hardware  has  no  cracks,  nicks, 
distortion,  or  corrosion: 


7  Paragraph  (g)(3)  of  §1926.960  prohibits  clothing 
that  could  ignite  and  continue  to  burn  when 
exposed  to  the  heat  energy  estimated  under 
paragraph  (g)(2)  of  that  section. 

®  Breakopen  occurs  when  a  hole,  tear,  or  crack 
develops  in  the  exposed  fabric  such  that  the  fabric 
no  longer  effectively  blocks  incident  heat  energy. 

®  Static  wires  and  pole  grounds  are  examples  of 
grounding  conductors  that  might  not  be  capable  of 
carrying  fault  current  without  failure.  Grounds  that 
can  carry  the  maximum  available  fault  current  are 
not  a  concern,  and  employers  need  not  consider 
such  grounds  a  possible  electric  arc  source. 


H.  No  loose  or  worn  rivots  nro  proscsiit: 

(;.  rim  waist  strap  has  no  loose  grommets: 

1).  The  fastening  straps  are  not  1()0-pen;ent 
Iciather:  and 

F.  No  worn  materials  that  could  affect  the 
safely  of  the  u.ser  are  pre.sent. 

II.  Positioning  Straps 

lns])ecl  ])ositioning  straps  to  cnisure  that: 

A.  The  wiirning  cemter  of  the  straj)  material 
is  not  (!X])osed: 

II.  No  cuts,  hums,  extra  holes,  or  fraying  of 
straj)  material  is  j)resent: 

C;.  Rivets  are  jjrojierly  secured: 

I).  .Strajrs  are  not  lOO-jjercent  leather:  and 
F.  .Snajjhooks  do  not  have  c:racks,  burns,  or 
corrosion. 

HI.  Climbers 

Inspetd  pole  and  tree  climbers  to  ensure 
that: 

A.  Gaffs  are  at  least  as  long  as  the 
manufacturer’s  recommended  minimums 
(generally  32  and  51  millimeters  (1.25  and 
2.0  inches)  for  pole  and  tree  climbers, 
respectively,  measured  on  the  underside  of 
the  gaff): 

Note:  Gauges  are  available  to  assist  in 
determining  whether  gaffs  are  long  enough 
and  shaped  to  easily  penetrate  poles  or  trees. 

B.  Gaffs  and  leg  irons  are  not  fractured  or 
cracked: 

C.  Stirrups  and  leg  irons  are  free  of 
excessive  wear: 

D.  Gaffs  are  not  loose: 

E.  Gaffs  are  free  of  deformation  that  could 
adversely  affect  use: 

F.  Gaffs  are  properly  sharpened:  and 

G.  There  are  no  broken  straps  or  buckles. 

Appendix  G  to  Subpart  V  of  Part 
1926 — Reference  Documents 

The  references  contained  in  this  appendix 
provide  information  that  can  be  helpful  in 
understanding  and  complying  with  the 
requirements  contained  in  Subpart  V  of  this 
part.  The  national  consensus  standards 
referenced  in  this  appendix  contain  detailed 
specifications  that  employers  may  follow  in 
complying  with  the  more  performance-based 
requirements  of  Subpart  V  of  this  part. 

Except  as  specifically  noted  in  Subpart  V  of 
this  part,  however,  the  Occupational  Safety 
and  Health  Administration  will  not 
necessarily  deem  compliance  with  the 
national  consensus  standards  to  be 
compliance  with  the  provisions  of  Subpart  V 
of  this  part. 

ANSI/SIA  A92. 2-2009,  American  National 
Standard  for  Vehicle-Mounted  Elevating 
and  Rotating  Aerial  Devices. 

ANSI  Z133-2012,  American  National 
Standard  Safety  Requirements  for 
Arboricultural  Operations — Pruning, 
Trimming,  Repairing,  Maintaining,  and 
Removing  Trees,  and  Cutting  Brush. 
ANSI/IEEE  Std  935-1989,  IEEE  Guide  on 
Terminology  for  Tools  and  Equipment  to 
Be  Used  in  Live  Line  Working. 

ASME  B20. 1-2012,  Safety  Standard  for 
Conveyors  and  Related  Equipment. 
ASTM  Dl  20-09,  Standard  Specification  for 
Rubber  Insulating  Gloves. 

ASTM  Dl 49-09  (2013),  Standard  Test 

Method  for  Dielectric  Breakdown  Voltage 
and  Dielectric  Strength  of  Solid 


Electrical  Insulating  Materials  at 
Commercial  Power  Ereqiiencies. 

AS  TM  1)178-01  (2010),  Standard 

Specification  for  Rubber  Insulating 
Malting. 

A.STM  1)1048-12,  Standard  Specif ic:at inn  for 
Rubber  Insulating  Blankets. 

AS  I'M  1)1049-98  (2010),  Standard 

Specification  for  Rubber  Insulating 
Covers. 

AS  TM  1)1050-05  (2011),  Standard 

Specification  for  Rubber  Insulating  Line 
Hose. 

A.S  TM  1)1051-08,  Standard  Specification  for 
Rubber  Insulating  Sleeves. 

ASTM  F478-09,  Standard  Specification  for 
In-Seivice  Care  of  Insulating  Line  Hose 
and  Covers. 

ASTM  F479-06  (2011),  Standard 

Specification  for  In-Service  Care  of 
Insulating  Blankets. 

ASTM  F4 96-08,  Standard  Specification  for 
In-Service  Care  of  Insulating  Gloves  and 
Sleeves. 

ASTM  F711-02  (2007),  Standard 

Specification  for  Fiberglass-Reinforced 
Plastic  (FRP)  Rod  and  Tube  Used  in  Live 
Line  Tools. 

ASTM  F712-06  (2011),  Standard  Test 
Methods  and  Specifications  for 
Electrically  Insulating  Plastic  Guard 
Equipment  for  Protection  of  Workers. 

ASTM  F819-10,  Standard  Terminology 
Relating  to  Electrical  Protective 
Equipment  for  Workers. 

ASTM  F855-09,  Standard  Specifications  for 
Temporary  Protective  Grounds  to  Be 
Used  on  De-energized  Electric  Power 
Lines  and  Equipment. 

ASTM  F887-12ei,  Standard  Specifications 
for  Personal  Climbing  Equipment. 

ASTM  F914/F914M-10,  Standard  Test 

Method  for  Acoustic  Emission  for  Aerial 
Personnel  Devices  Without 
Supplemental  Load  Handling 
Attachments. 

ASTM  F1116-03  (2008),  Standard  Test 
Method  for  Determining  Dielectric 
Strength  of  Dielectric  Footwear. 

ASTM  FI  11 7-03  (2008),  Standard 

Specification  for  Dielectric  Footwear. 

ASTM  Fl  236-96  (2012),  Standard  Guide  for 
Visual  Inspection  of  Electrical  Protective 
Rubber  Products. 

ASTM  F1430/F1430M-10,  Standard  Test 
Method  for  Acoustic  Emission  Testing  of 
Insulated  and  Non-Insulated  Aerial 
Personnel  Devices  with  Supplemental 
Load  Handling  Attachments. 

ASTM  Fl 505-10,  Standard  Specification  for 
Insulated  and  Insulating  Hand  Tools. 

ASTM  Fl  506-1  Oa,  Standard  Performance 
Specification  for  Flame  Resistant  and 
Arc  Rated  Textile  Materials  for  Wearing 
Apparel  for  Use  by  Electrical  Workers 
Exposed  to  Momentary  Electric  Arc  and 
Related  Thermal  Hazards. 

ASTM  F1564-13,  Standard  Specification  for 
Structure-Mounted  Insulating  Work 
Platforms  for  Electrical  Workers. 

ASTM  Fl  701-12,  Standard  Specification  for 
Unused  Polypropylene  Rope  with 
Special  Electrical  Properties. 

ASTM  Fl  742-03  (2011),  Standard 
Specification  for  PVC  Insulating 
Sheeting. 
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ASTM  I’'1 796-09,  Standard  Specification  for 
High  Voltage  Detectors — Part  1 
(Capacitive  Type  to  be  Used  for  Voltages 
Exceeding  600  Volts  AC. 

ASTM  Fl  797-09  Standard  Test  Method 
for  Acoustic  Emission  Testing  of 
Insulated  and  Non-Insulated  Digger 
Derricks. 

ASTM  Fl 825-03  (2007),  Standard 

Specification  for  Clampstick  Type  Live 
Line  Tools. 

ASTM  Fl 826-00  (2011),  Standard 
Specification  for  Live  Line  and 
Measuring  Telescoping  Tools. 

ASTM  Fl  891-12,  Standard  Specification  for 
Arc  and  Flame  Resistant  Rainwear. 

ASTM  F1958/F1958M-12,  Standard  Test 
Method  for  Determining  the  Ignitability 
of  Non-flame-Resistant  Materials  for 
Clothing  by  Electric  Arc  Exposure 
Method  Using  Mannequins. 

ASTM  F1959/F1959M-12,  Standard  Test 
Method  for  Determining  the  Arc  Rating 
of  Materials  for  Clothing. 

IEEE  Stds  4-1995,  4a-2001  (Amendment  to 
IEEE  Standard  Techniques  for  High- 
Voltage  Testing),  IEEE  Standard 
Techniques  for  High-Voltage  Testing. 

IEEE  Std  62-1995,  IEEE  Guide  for  Diagnostic 
Field  Testing  of  Electric  Power 
Apparatus — Part  1:  Oil  Filled  Power 
Transformers,  Regulators,  and  Reactors. 

IEEE  Std  80-2000,  Guide  for  Safety  in  AC 
Substation  Grounding. 

IEEE  Std  100-2000,  The  Authoritative 
Dictionary  of  IEEE  Standards  Terms 
Seventh  Edition. 

IEEE  Std  516-2009,  IEEE  Guide  for 

Maintenance  Methods  on  Energized 
Power  Lines. 

IEEE  Std  524-2003,  IEEE  Guide  to  the 

Installation  of  Overhead  Transmission 
Line  Conductors. 

IEEE  Std  957-2005,  IEEE  Guide  for  Cleaning 
Insulators. 

IEEE  Std  1048-2003,  IEEE  Guide  for 

Protective  Grounding  of  Power  Lines. 

IEEE  Std  1067-2005,  IEEE  Guide  for  In- 
Service  Use,  Care,  Maintenance,  and 


Testing  of  Conductive  Clothing  for  Use 
on  Voltages  up  to  765  kV  AC  and  ±750 
kV  DC. 

IEEE  Std  1 307-2004,  IEEE  Standard  for  Fall 
Protection  for  Utility  Work. 

IEEE  Stds  1584-2002, 1584a-2004 

(Amendment  1  to  IEEE  Std  1584-2002), 
and  1584b-2011  (Amendment  2: 

Changes  to  Clause  4  of  IEEE  Std  1584- 
2002),  IEEE  Guide  for  Performing  Arc- 
Flash  Hazard  Galculations. 

IEEE  C2-2012,  National  Electrical  Safety 
Code. 

NFPA  70E-2012,  Standard  for  Electrical 
Safety  in  the  Workplace. 

Subpart  X — Stairways  and  Ladders 

■  18.  Revise  the  authority  citation  for 
Subpart  X  of  part  1926  to  read  as 
follows: 

Authority:  40  U.S.C.  3701  et  seq.;  29  U.S.C. 
653,  655,  657;  Secretary  of  Labor’s  Order  No. 
1-90  (55  FR  9033),  5-2007  (72  FR  31159),  or 
1-2012  (77  FR  3912),  as  applicable;  and  29 
CFR  Part  1911. 

■  19.  Revi.se  §  1926.1053(b)(12)  to  read 
as  follows: 

§1926.1053  Ladders. 

***** 

(b)*  *  * 

(12)  Ladders  shall  have 
nonconductive  si  derails  if  they  are  used 
where  the  employee  or  the  ladder  could 
contact  exposed  energized  electrical 
equipment,  except  as  provided  in 
§  1926.955(b)  and  (c)  of  this  part. 

Subpart  CC — Cranes  and  Derricks  in 
Construction 

■  20.  Revise  the  authority  citation  for 
Subpart  CC  of  Part  1926  to  read  as 
follows: 


Authority:  40  U.S.C.  3701  et  seq.;  29  U.S.C. 
653,  655,  657;  Secretary  of  Labor’s  Order  No. 
5-2007  (72  FR  31159)  or  1-2012  (77  FR 
3912),  as  applicable;  and  29  CFR  Part  1911. 

■  21.  Revise  paragraph  (g)  of 

§  1926.1400  to  read  as  follows: 

§1926.1400  Scope. 

***** 

(g)  For  work  covered  by  Subpart  V  of 
this  part,  compliance  with  §  1926.959  is 
deemed  compliance  with  §§  1926.1407 
through  1926.1411. 
***** 

■  22.  In  §  1926.1410,  remove  and 
reserve  paragraph  (d)(4)(iii)  and  revise 
paragraphs  (c)(2)  and  (d)(4)(ii)  to  read  as 
follows: 

§1926.1410  Power  line  safety  (all 
voltages)— equipment  operations  closer 
than  the  Table  A  zone. 

***** 

(c) *  *  * 

(2)  Paragraph  (c)(1)  of  this  section 
does  not  apply  to  work  covered  by 
Subpart  V  of  this  part;  instead,  for  such 
work,  the  minimum  approach  distances 
established  by  the  employer  under 
§  1926.960(c)(l)(i)  apply. 
***** 

(d) *  *  * 

*  *  * 

(ii)  Paragraph  (d)(4)(i)  of  this  section 
does  not  apply  to  work  covered  by 
Subpart  V  of  this  part. 

(iii)  [Removed  and  Reserved] 

***** 
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Title  3 —  Proclamation  9102  of  April  8,  2014 

The  President  National  Former  Prisoner  of  War  Recognition  Day,  2014 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

Since  the  earliest  days  of  our  Republic,  the  brave  men  and  women  of 
our  Armed  Forces  have  answered  the  call  to  serve.  They  have  put  their 
lives  on  the  line  for  our  Nation,  and  many  have  sacrificed  their  own  freedom 
to  safeguard  ours.  On  National  Former  Prisoner  of  War  Recognition  Day, 
we  honor  those  who  stood  up,  took  an  oath,  put  on  the  uniform,  and 
faced  immeasurable  challenges  far  from  home. 

These  patriots  often  suffered  physical  and  mental  torture  during  captivity. 
Many  endured  starvation  and  isolation,  not  knowing  when  or  if  they  would 
make  it  safely  back  to  our  shores.  Families  experienced  days,  months,  and 
sometimes  years  of  uncertainty,  but  they  showed  remarkable  strength  that 
mirrored  the  grit  of  their  loved  ones  through  long  stretches  of  imprisonment. 
'J’hese  warriors  rendered  the  highest  service  any  American  can  offer  our 
country — they  fought  and  sacrificed  so  that  we  might  live  in  peace,  security, 
and  prosperity. 

'I’oday,  we  are  solemnly  reminded  of  our  responsibility  to  t:are  for  those 
who  have  borne  these  burdens  for  us.  We  recommit  to  honoring  that  sacred 
obligation — to  serving  our  former  prisoners  of  war,  our  veterans,  and  their 
families  as  well  as  they  have  served  us.  With  unyielding  pride  and  unending 
gratitude,  let  us  fulfill  our  promises  to  the  courageous  heroes  of  generations 
past,  to  this  generation  of  veterans,  and  to  all  who  will  follow. 

NOW,  THEREFORE,  I,  BARACK  OBAMA,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  the  laws  of  the  United  States,  do  hereby  proclaim  April  9,  2014,  as 
National  Former  Prisoner  of  War  Recognition  Day.  I  call  upon  all  Americans 
to  observe  this  day  of  remembrance  by  honoring  all  American  prisoners 
of  war,  our  service  members,  and  our  veterans.  I  also  call  upon  Federal, 
State,  and  local  government  officials  and  organizations  to  observe  this  day 
with  appropriate  ceremonies  and  activities. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  eighth  day 
of  April,  in  the  year  of  our  Lord  two  thousand  fourteen,  and  of  the  Independ¬ 
ence  of  the  United  States  of  America  the  two  hundred  and  thirty-eighth. 


|FR  Doc.  2014-08425 
Filed  4-10-14;  11:15  am] 
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Kxecutive  Order  13665  of  April  8,  2014 

Non-Retaliation  for  Disclosure  of  Compensation  Information 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  the  Federal  Property  and 
Administrative  Services  Act,  40  U.S.C.  101  et  seq.,  and  in  order  to  take 
further  steps  to  promote  economy  and  efficiency  in  Federal  Government 
procurement,  it  is  hereby  ordered  as  follows; 

Section  1.  Policy.  This  order  is  designed  to  promote  economy  and  efficiency 
in  Federal  Government  procurement.  It  is  the  policy  of  the  executive  branch 
to  enforce  vigorously  the  civil  rights  laws  of  the  United  States,  including 
those  laws  that  prohibit  discriminatory  practices  with  respect  to  compensa¬ 
tion.  Federal  contractors  that  employ  such  practices  are  subject  to  enforce¬ 
ment  action,  increasing  the  risk  of  disruption,  delay,  and  increased  expense 
in  Federal  contracting.  Gompensation  discrimination  also  can  lead  to  labor 
disputes  that  are  burdensome  and  costly. 

When  employees  are  prohibited  from  inquiring  about,  disclosing,  or  dis¬ 
cussing  their  compensation  with  fellow  workers,  compensation  discrimina¬ 
tion  is  much  more  difficult  to  discover  and  remediate,  and  more  likely 
to  persist.  Such  prohibitions  (either  express  or  tacit)  also  restrict  the  amount 
of  information  available  to  participants  in  the  Federal  contracting  labor 
pool,  which  tends  to  diminish  market  efficiency  and  decrease  the  likelihood 
that  the  most  qualified  and  productive  workers  are  hired  at  the  market 
efficient  price.  Ensuring  that  employees  of  Federal  contractors  may  discuss 
their  compensation  without  fear  of  adverse  action  will  enhance  the  ability 
of  Federal  contractors  and  their  employees  to  detect  and  remediate  unlawful 
discriminatory  practices,  which  will  contribute  to  a  more  efficient  market 
in  Federal  contracting. 

Sec.  2.  Amending  Executive  Order  11246.  Section  202  of  Executive  Order 
11246  of  September  24,  1965,  as  amended,  is  hereby  further  amended  as 
follows: 

(a)  Paragraphs  (3)  through  (7)  are  redesignated  as  paragraphs  (4)  through 

(8). 

(b)  A  new  paragraph  (3)  is  added  to  read  as  follows: 

“The  contractor  will  not  discharge  or  in  any  other  manner  discriminate 
against  any  employee  or  applicant  for  employment  because  such  employee 
or  applicant  has  inquired  about,  discussed,  or  disclosed  the  compensation 
of  the  employee  or  applicant  or  another  employee  or  applicant.  This  provision 
shall  not  apply  to  instances  in  which  an  employee  who  has  access  to 
the  compensation  information  of  other  employees  or  applicants  as  a  part 
of  such  employee’s  essential  job  functions  discloses  the  compensation  of 
such  other  employees  or  applicants  to  individuals  who  do  not  otherwise 
have  access  to  such  information,  unless  such  disclosure  is  in  response 
to  a  formal  complaint  or  charge,  in  furtherance  of  an  investigation,  pro¬ 
ceeding,  hearing,  or  action,  including  an  investigation  conducted  by  the 
employer,  or  is  consistent  with  the  contractor’s  legal  duty  to  furnish  informa¬ 
tion.’’ 

Sec.  3.  Regulations.  Within  160  days  of  the  date  of  this  order,  the  Secretary 
of  Labor  shall  propose  regulations  to  implement  the  requirements  of  this 
order. 
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Sec.  4.  Severability.  If  any  provision  of  this  order,  or  the  application  of 
such  provision  or  amendment  to  any  person  or  circumstance,  is  held  to 
be  invalid,  the  remainder  of  this  order  and  the  application  of  the  provisions 
of  such  to  any  person  or  circumstances  shall  not  be  affected  thereby. 

Sec.  5.  General  Provisions,  (a)  Nothing  in  this  order  shall  be  construed 
to  limit  the  rights  of  an  employee  or  applicant  for  employment  provided 
under  any  provision  of  law.  It  also  shall  not  be  construed  to  prevent  a 
Federal  contractor  covered  by  this  order  from  pursuing  a  defense,  as  long 
as  the  defense  is  not  based  on  a  rule,  policy,  practice,  agreement,  or  other 
instrument  that  prohibits  employees  or  applicants  from  discussing  or  dis¬ 
closing  their  compensation  or  the  compensation  of  other  employees  or  appli¬ 
cants,  subject  to  paragraph  (3)  of  section  202  of  Executive  Order  11246, 
as  added  by  this  order. 

(b)  Nothing  in  this  order  shall  be  construed  to  impair  or  otherwise  affect: 

(i)  the  authority  granted  by  law  to  a  department,  agency,  or  the  head 

thereof;  or 

(ii)  the  functions  of  the  Director  of  the  Office  of  Management  and  Budget 

relating  to  budgetary,  administrative,  or  legislative  proposals. 

(c)  This  order  shall  be  implemented  consistent  with  applicable  law  and 
subject  to  the  availability  of  appropriations. 

(d)  This  order  is  not  intended  to,  and  does  not,  create  any  right  or 
benefit,  substantive  or  procedural,  enforceable  at  law  or  in  equity  by  any 
party  against  the  United  States,  its  departments,  agencies,  or  entities,  its 
officers,  employees,  or  agents,  or  any  other  person. 

Sec.  6.  Effective  Date.  This  order  shall  become  effective  immediately,  and 
shall  apply  to  contracts  entered  into  on  or  after  the  effective  date  of  rules 
promulgated  by  the  Department  of  Labor  under  section  3  of  this  order. 


THE  WHITE  HOUSE, 
April  8,  2014. 


(FR  Doc.  2014-08426 
Filed  4-10-14;  11:15  am] 
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Memorandum  of  April  8,  2014 

Advancing  Pay  Equality  Through  Compensation  Data  Collec¬ 
tion 


Memorandum  for  the  Secretary  of  Labor 

While  working  women  have  made  extraordinary  progress  over  the  past  five 
decades  since  enactment  of  the  Equal  Pay  Act  of  1963,  they  still  earn 
only  77  cents  for  every  dollar  that  a  man  earns.  For  African-American 
women  and  Latinas,  the  pay  gap  is  even  greater.  This  pay  differential  short¬ 
changes  women  and  their  families  by  thousands  of  dollars  a  year,  and 
potentially  hundreds  of  thousands  of  dollars  over  a  lifetime.  Moreover,  given 
the  connected  impact  on  benefits  and  retirement  savings,  the  loss  and  the 
accompanying  threat  to  economic  security  are  even  greater. 

Federal  law,  including  the  Equal  Pay  Act  of  1963,  Title  VII  of  the  Civil 
Rights  Act  of  1964,  and  Executive  Order  11246  of  September  24,  1965 
(Equal  Employment  Opportunity),  specifically  prohibits  compensating  men 
and  women  differently  for  the  same  work.  Effective  enforcement  of  this 
mandate,  however,  is  impeded  by  a  lack  of  sufficiently  robust  and  reliable 
data  on  employee  compensation,  including  data  by  sex  and  race.  The  National 
Equal  Pay  Task  Force,  which  I  created  to  improve  enforcement  of  equal 
pay  laws,  identified  this  lack  of  data  as  a  barrier  to  closing  the  persistent 
pay  gap  for  women  and  minorities.  To  address  this  lack  of  data,  the  Depart¬ 
ment  of  Labor  (DOL)  solicited  stakeholder  input  on  the  design  and  operation 
of  a  potential  compensation  data  collection  tool  in  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM)  published  on  August  10,  2011.  The  extensive 
response  to  the  ANPRM  provides  ample  information  from  which  DOL  can 
develop  a  tool  that  will  enhance  the  effectiveness  of  its  enforcement. 

Therefore,  I  hereby  direct  you  to  propose,  within  120  days  of  the  date 
of  this  memorandum,  a  rule  that  would  require  Federal  contractors  and 
subcontractors  to  submit  to  DOL  summary  data  on  the  compensation  paid 
their  employees,  including  data  by  sex  and  race.  In  doing  so,  you  shall 
consider  approaches  that:  (1)  maximize  efficiency  and  effectiveness  by  ena¬ 
bling  DOL  to  direct  its  enforcement  resources  toward  entities  for  which 
reported  data  suggest  potential  discrepancies  in  worker  compensation,  and 
not  toward  entities  for  which  there  is  no  evidence  of  potential  pay  violations; 
(2)  minimize,  to  the  extent  feasible,  the  burden  on  Federal  contractors  and 
subcontractors  and  in  particular  small  entities,  including  small  businesses 
and  small  nonprofit  organizations;  and  (3)  use  the  data  to  encourage  greater 
voluntary  compliance  by  employers  with  Federal  pay  laws  and  to  identify 
and  analyze  industry  trends.  To  the  extent  feasible,  you  shall  avoid  new 
record-keeping  requirements  and  rely  on  existing  reporting  frameworks  to 
collect  the  summary  data.  In  addition,  in  developing  the  proposal  you  should 
consider  independent  studies  regarding  the  collection  of  compensation  data. 
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This  memorandum  is  not  intended  to,  and  does  not,  create  any  right  or 
benefit,  substantive  or  procedural,  enforceable  at  law  or  in  equity  by  any 
party  against  the  United  States,  its  departments,  agencies,  or  entities,  its 
officers,  employees,  or  agents,  or  any  other  person. 


You  are  hereby  authorized  and  directed  to  publish  this  memorandum  in 
the  Federal  Register. 


THE  WHITE  HOUSE, 
Washington,  April  8,  2014 

|FR  Doc.  2014-08448 
Filed  4-10-14;  11:15  am] 
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